
21

jeremi makbraidi 

adamianis uflebaTa evropuli 
konvenciis moqmedeba konfliqtis 
zonebSi - Semxebloba da 
pasuxismgebloba

jeremi makbraidi

advokati, monqtonis palatebi,  

greis ini, londoni, 

centraluri evropis universitetis mowveuli 

profesori da birminghemis universitetis 

sapatio ufrosi mecnier-TanamSromeli. 

I. Sesavali1

SeiaraRebuli konfliqtebi, Sida areulobe-
bi da daZabulobebi seriozul safrTxes uqm-
nis adamianis uflebaTa realizacias. safrTxe 
momdinareobs ara ubralod maTgan, vinc uka-
nonod iyenebs Zalas da qmnis konfliqtur si-
tuacias da mtrul ganwyobas _ orive maTgani 
SeuTavsebelia demokratiul sazogadoebas-
Tan, romelsac adamianis uflebaTa evropuli 
sasamarTlo ganuyoflad ukavSirebs2 adamia-
nis uflebaTa evropuli konvenciiT3 da misi 
oqmebiT gaTvaliswinebul uflebebs – aramed 
saxelmwifos mier gatarebuli RonisZiebebi-
danac, romlebic Zalis zemoaRniSnuli uka-
nono gamoyenebis aRsakveTad aris mimarTuli, 
miuxedavad imisa, rom es SeiZleba aucilebeli 
iyos saxelmwifos mier Tavis iurisdiqciaSi4 
pirTa uflebebisa da Tavisuflebebis dac-
vis valdebulebis konteqstSi5 vinaidan uka-
nono Zalis aRkveTisas saxelmwifos SeiZleba 
mouwios konvenciiT gaTvaliswinebuli moTxo-
vnebis ugulebelyofa.

saerTaSoriso Tu adgilobrivi SeiaraRe-
buli konfliqti moicavs samxedro Zalis 
1 winamdebare moxsenebis meore nawili adamianis uflebaTa 
evropuli konvenciis SeiaraRebuli konfliqtebisa da Sida 
areulobebis da daZabulobebis dros Sefardebis mareguli-
rebeli principebis Sesaxeb avtoris naSromis redaqtirebul 
da ganaxlebul variants warmoadgens. (DH-DEV (2003)001, 19 
seqtemberi 2003).
1 `sasamarTlo.“
3  `konvencia.~
4  Ibid.
5 ix. keTildReobis partia (Refah Partisi) TurqeTis winaaRmdeg, 
41340/98, 41342/98, 41343/98 da 41344/98, 13 Tebervali 2003 
[GC].

gamoyenebas. Sida areuloba da daZabuloba 
gangrZobiTi xasiaTis mdgomareobaa, vidre 
erTi calkeuli incidenti (mag., ajanyeba). 
arc erTi dasaxelebuli mdgomareoba ar 
SeiZleba iyos iseTi seriozuli, rom safrTxe 
Seuqmnas eris arsebobas da, amdenad, amarT-
lebdes me-15 muxlis safuZvelze konvenciis 
debulebebisgan gadaxvevas. Tumca SesaZlebe-
lia, zogierT SemTxvevaSi aRniSnuli gamarT-
ldes. rogorc saerTaSoriso, ise adgilobriv 
konfliqts mniSvneloba aqvs adamianis ufle-
baTa dacvisTvis, sul cota, or mkafiod ga-
moxatul scenarSi, romlebic SeiZileba ga-
daikveTos. erTia faqtobrivi SeiaraRebuli 
konfliqti an areuloba (roca Zala gamoiye-
neba) da meore, roca qveynis SigniT aseT 
konfliqtebs da areulobas aqvs adgili.

is qmedebebi, romlebic tardeba saer-
TaSoriso konfliqtis sapasuxod, pirvel 
SemTxvevaSi6 SeiZleba ar iyos misaRebi meore 
viTarebaSi, roca yovlismomcveli midgoma 
araadekvaturia. misi gacnobiereba Zalze mniS-
vnelovania konfliqturi viTarebis warmoSo-
bamde, prevenciuli zomebis dagegmvis proces-
Si. am dros gansakuTrebiT sagulisxmoa, rom 
ganisazRvros vin iqneba pasuxismgebeli ufle-
bebis da Tavisuflebebis SezRudvaze.

statiaSi Semdgom ganxilulia sasamarTlos 
pozicia aRniSnul mosazrebaTa praqtikul 
realizaciaze individualuri uflebebisa da 
Tavisuflebebis konteqstSi. statiis meore 
nawilis dasasruls SemoTavazebulia, rom 
gamovlenili principebi gadaiqces rekomen-
daciebad an saxelmZRvanelo ganmartebebad7. 
statiis mesame nawili ikvlevs konfliqtis zo-
6 Semdgom moixsenieba rogorc `konfliqtis zona.~
7 kvleva ar exeba konvenciis moqmedebis gavrcelebis sakiTxs 
wevri xelSemkvreli saxelmwifos teritoriis gareT warmoe-
bul konfliqtsa Tu areulobaze, magram mdebareoba ganixile-
ba mniSvnelovan faqtorad imis gadasawyvetad, eqceva Tu ara 
esa Tu is qmedeba `iurisdiqciaSi~ pirveli muxlis miznebisT-
vis; bankoviCi (Banković) da sxvebi belgiis da sxva saxelmwifoe-
bis winaaRmdeg (ganCineba), 52207/99, 12 dekemberi 2001 [GC].
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nebSi saxelmwifos pasuxismgeblobas konven-
ciis mixedviT. 

miuxedavad imisa, rom zogadad aRniSnuli 
sakiTxi problematuri araa aseT zonebSi war-
moSobili situaciebis umetes SemTxvevaSi, 
maTi rogorc mdebareoba, ise SesaZlo Careva 
erTze meti wevri xelSemkvreli saxelmwifo-
si, agreTve arawevri da arasaxelmwifo moq-
medi pirebis mxridan, SesaZlebels xdis, rom 
pasuxismgebloba gaziarebuli, gadacemuli 
an sulac gamoricxuli iqnes. am SesaZleblo-
bebidan pirveli da meore asaxavs im situa-
ciis sirTules, romelic SeiZleba warmoiSvas 
konfliqtis zonaSi, magram mesame SemaSfoTe-
belia, vinaidan es niSnavs imas, rom adamianis 
uflebaTa umniSvnelovanesi meqanizmebi aRar 
iqneba xelmisawvdomi msgavs situaciebSi. 

II. Semxebloba konfliqtis zonebSi 
a) zogadi mosazrebebi

1. ZiriTadi principebi, romlebic gamoiye-
neba nebismier konteqstSi

arsebobs rigi fuZemdebluri principebisa, 
romlebic ZalaSia konvenciis moqmedebis ne-
bismier konteqstSi da konvenciis konfliqtis 
zonaSi Sefardebisas yovelTvis unda gvaxso-
vdes. Tumca, unda xazgasmiT aRniSnos, rom 
eWvgareSea konvenciis moqmedeba konfliq-
tis zonebSi, vinaidan amas pirdapir aRiarebs 
konvenciis ori norma8 da me-6 da me-13 oqme-
bi9. amrigad, konvenciis moTxovnebi ar gamoi-
ricxeba saerTaSoriso humanitaruli samarT-
lis normebiT10. 

uwinares yovlisa, nebismieri SezRudvisas 
saWiroa dakmayofildes kanonierebis moTxo-
vna, romlis Tanaxmadac, sakmarisi ar aris 
kanonmdebloba konkretul safuZvels iTva-
liswinebdes SezRudvisTvis, saWiroa Sesaba-
misi norma iyos xelmisawvdomi da winaswar-
ganWvretadi maTTvis, visac Seexeba11. Tu saoma-
8 muxli 4 `b~ da muxli 15.
9 pirveli nebas rTavs da meore krZalavs saomar mdgomaroe-
baSi sikvdiliT dasjas.
10 unda aRiniSnos, rom marTlmsajulebis saerTaSoriso sa-
samarTlom daadastura adamianis uflebaTa saerTaSoriso 
samarTlis moqmedeba SeiaraRebuli konfliqtis dros Ta-
vis mosazrebaSi palestinis okupirebul teritoriaze ked-
lis mSeneblobis samarTlebrivi Sedegebis Sesaxeb da gadaw-
yvetilebaSi kongos teritoriaze saomari moqmedebebis 
Sesaxeb saqmeze. igive pozicia daikava gaerTianebuli erebis 
adamianis uflebaTa komitetma Tavis 31-e zogad komentarSi 
samoqalaqo da politikuri uflebebis Sesaxeb saerTaSoriso 
paqtis me-2 muxlis Sesaxeb.
11 silveri (Silver) gaerTianebuli samefos winaaRmdeg, 5947/72; 
6205/73; 7052/75; 7061/75; 7107/75; 7113/75; 7136/75, 13 marti 
1983.

ri operacia ar emyareba Sidasaxelmwifoebriv 
samarTals da man gamoiwvia samoqalaqo pirTa 
sikvdili, aRniSnuli Seadgens mniSvnelovan 
elements me-2 muxlis darRvevis dadgenaSi, 
rogorc amas adgili hqonda saqmeze isaeva ru-
seTis winaaRmdeg12. 

amasTan, SezRudva unda gamoyenebuli iqnes 
imdagvarad, rom ar iyos TviTneburi13 da ar 
iwvevdes iseT gansxvavebul mopyrobas pirTa 
kategoriebis mimarT, romelsac ar aqvs go-
nivruli da obieqturi gamarTleba14. Ronis-
Ziebebi, romlebic gatarebulia piris mimarT 
mxolod iseT faqtorebze dayrdnobiT, rogo-
ricaa rasa, eTnikuri warmomavloba, ena, re-
ligia, _ dauSvebelia, magram, vinaidan maTi 
mtkiceba SeiZleba rTuli aRmoCndes15, gan-
sakuTrebuli yuradReba unda mieqces imis 
uzrunvelyofas, rom konfliqtisa Tu areu-
lobisas gatarebuli RonisZieba ar iqnes Seni-
Rbuli pirisTvis zianis misayeneblad, misi pi-
rovnuli Tvisebebis Tu SexedulebebisaTvis16. 

mesame, yvela SezRudva unda iTvaliswi-
nebdes Tanabarzomierebis princips da ar 
unda iwvevdes uflebebisa Tu Tavisuflebebis 
srul gauqmebas17.

dabolos, arsebobs garkveuli uflebebi 
da Tavisuflebebi, romlebisganac gadaxveva 
dauSvebelia konteqstis miuxedavad da Sesa-
bamisad, dauSvebelia maTi SezRudva18. zemoaR-
niSnuli principebi unda iyos konfliqtis 
zonaSi (da qveynis Sesabamis nawilSi) Seqmnili 
mdgomareobis sapasuxod. RonisZiebebis ga-
tarebisas zemoaRniSnuli principebi pirvel 
rigSi unda gvaxsovdes. da mainc, isini, miuxe-
davad aRiarebisa, xSirad praqtikaSi mxedve-
lobis aredan qreba. xsenebul principebs gan-
sakuTrebuli mniSvneloba aqvs im mxriv, rom 

12 isaeva (Isayeva) ruseTis winaaRmdeg, 57950/00, 24 Tebervali, 
2005.
13 vitold litva (Witold Litwa) poloneTis winaaRmdeg, 26629/95, 
4 aprili 2000.
14 konvenciis me-14 muxlis moTxovna. ix. gaiguzuci (Gaygusuz) 
avstriis winaaRmdeg, 17371/90, 16 seqtemberi, 1996. es norma 
qvemoT detalurad aRar ganixileba.
15 ix. irlandia gaerTianebuli samefos winaaRmdeg, 5310/71, 
18 ianvari, 1978 da ioileri (Yöyler) TurqeTis winaaRmdeg, 
26973/95, 24 ivlisi 2003.
16 ix. Nachova da Others bulgareTis winaaRmdeg, 43577/98 da 
43579/98, 6 ivlisi, 2005 [GC], Moldovan da Others rumineTis wi-
naaRmdeg (No 2), 41138/98 da 64320/0112 ivlisi 2005 da Bekos da 
Koutropoulos saberZneTis winaaRmdeg, 15250/02, 13 dekemberi, 
2005.
17 ix. Campbell da Cosans gaerTianebuli samefos winaaRmdeg, 
7511/76; 7743/76, 25 Tebervali, 1982, hertel Sveicariis wi-
naaRmdeg, 25181/94, 25 agvisto, 1998 da Heaney da McGuinness 
irlandiis winaaRmdeg, 34720/97, 21 dekemberi, 2000.
18 konvenciis me-15 muxlis me-2 punqtis moTxovna.
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xazs usvamen konfliqtebisa da areulobebis 
damaregulirebeli RonisZiebebis gatarebis 
mizanSewonilobas msgavsi garemoebebis warmo-
Sobamde da, Sesabamisad, amcireben daugegmavi 
reagirebis risksac. 

2. gansakuTrebuli mniSvnelobis mqone zo-
gadi mosazrebebi konfliqtis zonebis kon
teqstSi 

zemoT ganxiluli principebis garda, arse-
bobs agreTve gansakuTrebuli mniSvnelobis 
garkveuli ganvrcobiTi mosazrebebi, romle-
bic aseve mxedvelobaSi unda iqnes miRebuli 
konfliqtis zonaSi Seqmnil viTarebaSi. 

uwinares yovlisa, Tavad viTarebidan da 
mis sapasuxod SeTavazebuli reagirebidan ga-
momdinare, SeiZleba saWiro gaxdes sagangebo 
mdgomareobis formaluri cnoba, romelic 
gaamarTlebs normalur situaciaSi daculi 
uflebebisa da Tavisuflebebisgan gadaxveviT 
ganxorcielebul RonisZiebebs19. es gansaku-
TrebiT moiTxoveba imisTvis, rom RonisZieba 
CaiTvalos konvenciis Sesabamisad20 da rode-
sac igi SemosazRvrulia garkveuli terito-
riuli farglebiT, dauSvebelia misi sxvagan 
gamoyeneba21. miuxedavad imisa, rom sasamarT-
los ar daudgenia, rom oficialuri gamocxa-
deba, romelsac iTvaliswinebs samoqalaqo da 
politikuri uflebebis Sesaxeb saerTaSoriso 
paqtis Sesatyvisi muxli22, aseve moiTxoveba 

19 saocaria, magram konvenciis maRali xelSemkvreli mxareebis 
iurisdiqciaSi yvela konfliqtis dros ar gamxdara saWiro 
uflebebidan gadaxveva. SeiZleba ise Candes, rom saxelmwifo 
organoTa `Cveulebrivi~ uflebamosilebebi sakmarisi iyos 
konfliqtebTan gasamklaveblad. Tumca gadawyvetilebebi 
iseT saqmeebze, rogorebicaa brogani (Brogan) gaerTianebuli 
samefos winaaRmdeg, 11209/84, 11234/84, 11266/84, 11386/85, 
29 noemberi, 1988 da CeCneTTan dakavSirebul saqmeebze 
miuTiTebs, rom msgavsi varaudi SeiZleba zedmetad optimis-
turad JRerdes. Tu saxelmwifo ar gadauxvevs konvenciis de-
bulebebs, amiT agreTve SeizRudeba gatarebuli RonisZiebis 
adreuli koleqtiuri Semowmebis farglebi. sasamarTlos 
jer kidev gasacemi aqvs pasuxi kiTxvaze, SesaZlebelia Tu 
ara konvenciis muxlebidan gadaxveva, roca Zala gamoiyeneba 
wevri saxelmwifos teritoriis farglebs gareT. dadebiTi 
pasuxi ufro savaraudo iqneboda im SemTxvevebSi, roca sax-
elmwifo Tavs icavs (am dros safrTxe emuqreba eris arsebo-
bas) an moqmedebs gaerTianebuli erebis qartiis me-7 Tavis 
safuZvelze (safrTxe emuqreba saerTaSoriso mSvidobasa da 
uSiSroebas, Sesabamisad, rogorc individualur saxelmwi-
foebs, ise saxelmwifoebis jgufs). rac Seexeba konvenciis 
faqtobriv moqmedebas wevri saxelmwifoebis teritoriis ga-
reT arsebuli konfliqtis zonebSi, ix. nawili III.
20 me-15 muxlis me-3 punqti.
21 sakiki (Sakik) da sxvebi TurqeTis winaaRmdeg, 23878/94, 
23879/94 da 23880/94, 26 noemberi 1997, sadaki (Sadak) Turqe-
Tis winaaRmdeg, 25142/94 da 27099/95, 8 aprili, 2004, iurtasi 
(Yurttas) TurqeTis winaaRmdeg, 25143/94 da 27098/95, 27 maisi, 
2004, da iamani (Yaman) TurqeTis winaaRmdeg, 32446/96, 2 no-
emberi, 2004.
22 me-4 muxli.

konvenciiTac, kanonierebis principis dasak-
mayofileblad da im mosazrebiT, rom konven-
cia ar unda ewinaaRmdegebodes saxelmwifos 
sxva saerTaSoriso valdebulebebs23, aRniSnu-
li mainc unda Sesruldes.

meore rigSi, xsenebuli valdebuleba meore, 
ufro farTo valdebulebasTan erTobliobaSi 
(romlis Tanaxmadac, dauSvebelia konvenciis 
debulebebis gamoyeneba maRali xelSemkvre-
li mxareebis sxva uflebebidan gamomdinare 
valdebulebebisgan gadasaxvevad24, niSnavs, 
rom ufro mkacri valdebulebebi saerTaSo-
riso humanitaruli samarTlis standartebis 
saxiT SeiZleba gamodges magaliTad, Tu ro-
gor unda moqmedebdes konvenciis debulebebi 
konfliqtebisa da areulobis dros25.

mesame rigSi, Tumca samarTlebrivi dac-
vis Sesaxeb me-13 muxliT26 gaTvaliswinebuli 
valdebulebis individualuri aspeqtebis 
Sesruleba yovelTvis sasamarTlo samarTa-
lwarmoebiT ar moiTxoveba (gansakuTrebiT ma-
Sin, roca erovnuli uSiSroebis interesebi 
ikveTeba)27, sagamonakliso RonisZiebebze sasa-
marTlo zedamxedvelobis arseboba da xelmi-
sawvdomoba aucilebelia. es exeba im uflebebsa 
da Tavisuflebebsac, romlebisgan gadaxvevac 
daiSveba, vinaidan am SemTxvevaSi sasamarTlo 
zedamxedveloba erTaderT garantiad rCeba 
imis Sesamowmeblad, rom sagangebo da saomar 
viTarebaSi uflebebis SezRudva aucileblad 
moiTxoveboda. agreTve sasamarTlo zedamxe-
dvelobiT unda Semowmdes, rom ar izRudeba 
is uflebebi, romlebidanac gadaxveva dauS-
vebelia28. Tumca TviTnebobisgan dacvis da-
matebiTi garantiebis SemoReba mniSvnelovani 
faqtori iqneba imis gadasawyvetad, ramdenad 
marTlzomieri iyo ama Tu im RonisZiebis ga-
tareba saomari Tu sagangebo mdgomareobis 
dros29. amasTan, unda gvaxsovdes, rom ufle-

23 me-15 muxlis pirveli punqti; ix. branigani (Brannigan) da mak-
braidi (McBride) gaerTianebuli samefos winaaRmdeg, 14553/89, 
14554/89, 26 maisi, 1993.
24 53-e muxli.
25 saerTo jamSi konvencia konfliqtis zonebSi pirTa farTo 
garantiebs moicavs.
26 ganxilulia qvemoT.
27 ix. klasi (Klass) da sxvebi germaniis winaaRmdeg, 5029/71, 6 
seqtemberi, 1978 da lianderi (Leander) SvedeTis winaaRmdeg, 
9248/81, 26 marti, 1987.
28 lolesi (Lawless) irlandiis winaaRmdeg (No 3), 332/57, 1 iv-
lisi, 1961, branigeni (Brannigan) da makbraidi (McBride) gaer-
Tianebuli samefos winaaRmdeg, 14553/89 da14554/89, 26 maisi 
1993, demiri (Demir) TurqeTis winaaRmdeg, 21380/93, 21381/93 
da 21383/93, 23 seqtemberi 1998 da elji (Elci) da sxvebi Turqe-
Tis winaaRmdeg, 23145/93 da 25091/94, 13 noemberi 2003.
29 Ibid.
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badacviTi saSualebebi mravali uflebisa da 
Tavisuflebis materialuri Sinaarsis Semadge-
neli elementia, gansakuTrebiT es exeba ufle-
bebs, romlebisganac gadaxveva dauSvebelia. 
amasTan, konfliqtisa da areulobis viTare-
baSi, gansakuTrebulad saWiroa, gatardes 
RonisZiebebi, raTa ar dairRves evropuli sa-
samarTlosTvis mimarTvis uzrunvelyofis30 
da droebiTi RonisZiebis Sesrulebis valde-
buleba31. yovelive amis miuxedavad, SeiZle-
ba ganvasxvaoT saxelmwifos valdebulebebi, 
uzrunvelyos konfliqtisa da areulobis 
dros konvenciiT moTxovnili uflebadacviTi 
RonisZiebebi da Semdgomi periodis valde-
bulebebi, romlebic iTvaliswineben garkveu-
li qmedebis gamoZiebas, samoqalaqo da sisxlis 
samarTlis pasuxismgeblobis dakisrebas da 
kompensaciis gadaxdas. 

b) konvenciiTa da sasamarTlos 
precedentuli
samarTliT dadgenili principebi32 

1. me-2 muxli da me-6 da me-13 oqmebi _ sico-
cxlis ufleba da sikvdiliT dasjis gauqmeba 

konfliqtis zonebSi, cxadia, gansakuTre-
biT didi riskia, rom sicocxles safrTxe 
Seeqmnas an moispos. miuxedavad imisa, rom 
me-2 muxlSi mocemuli garantia absoluturi 
ar aris, misgan gadaxvevis dauSvebloba niS-
navs imas, rom konfliqtis mdgomareoba ar 
amarTlebs yvelanair viTarebaSi piris mo-
kvdinebas. sasamarTlom daadgina saxelmwi-
fos valdebuleba, miiRos Sesabamisi zomebi 
sicocxlis dasacavad, rogorc me-2 muxliT 
gaTvaliswinebuli garantiis pozitiuri ele-
menti33. es valdebuleba srulad unda iqnes 
mxedvelobaSi miRebuli samxedro da samar-
30 34-e muxlis safuZvelze; ix. asenovi (Assenov) da sxvebi bul-
gareTis winaaRmdeg, 24760/94, 28 oqtomberi, 1998 da makSeini 
(McShane) gaerTianebuli samefos winaaRmdeg, 43290/98, 28 
maisi, 2002.
31 ix. mamaTqulovi (Mamatkulov) da abdurasuloviCi (Abdurasulo-
vic) TurqeTis winaaRmdeg, 46827/99 da 46951/99, 4 Tebervali, 
2005 [GC].
32 globalur doneze standartebis SemuSavebis mcdelobasTan 
dakavSirebiT, ix. minimaluri humanitaruli standartebis 
deklaracia (“the Turku Declaration”), 2 dekemberi, 1990. gaer-
Tianebuli erebis farglebSi mcdeloba `kacobriobis fuZem-
debluri standartebis~ SesamuSaveblad (mag., ix. gaeros 
adamianis uflebaTa komisiis dokumenti `kacobriobis fuZem-
debluri standartebis,~ generaluri mdivnis moxseneba, E/
CN.4/2006/87, 3 marti, 2006).
33 osmani (Osman) gaerTianebuli samefos winaaRmdeg, 23452/94, 
28 oqtomberi, 1998 [GC], mahmuT kaia (Mahmut Kaya) Turqe-
Tis winaaRmdeg, 22535/93, 28 marti, 2000, priti (Pretty) gaer-
Tianebuli samefos winaaRmdeg, 2346/02, 29 aprili, 2002 da 
onerildizi (Öneryildiz) TurqeTis winaaRmdeg, 48939/99, 30 no-
emberi, 2004 [GC].

Taldamcavi moqmedebebis dagegmvisas. sasa-
marTlo eTanxmeba, rom saxelmwifo pasuxs ar 
agebs, Tu SeuZlebeli iyo safrTxis Sefaseba, 
an kidev, roca xelisuflebam yvelaferi gaa-
keTa da arsebuli resursebi maqsimalurad ga-
moiyena. pasuxismgeblobis sakiTxi wamoiWreba 
im SemTxvevaSi, roca saxelmwifom ar miiRo 
is zoma, romelsac SeeZlo Seerbilebina an 
aeridebina sicocxlisTvis miyenebuli ziani. 
amasTan, Tumca mocemul konteqstSi ufro me-
tad fizikur xelyofasTan gvaqvs saqme, unda 
gvaxsovdes, rom informaciis droulad miwo-
deba gardauvali safrTxis Taobaze mocemuli 
valdebulebis arsebiTi elementia34. aRniSnu-
li faqtori ar unda gadawonos operatiulma 
mosazrebebma, rac, bunebrivia, mniSvnelovani 
momentia samxedro da policiis SenaerTebis 
saqmianobaSi. gafrTxilebis da dacvis valde-
buleba SeiZleba gavrceldes samxedro da sa-
marTaldamcavi uwyebebis moqmedebebze da Ta-
vdacviT RonisZiebebze, romlebsac SeuZliaT 
samoqalaqo pirTa dacva35.

me-2 muxli aRiarebs im Zalis gamoyenebis po-
tenciur legitimurobas, romelsac SeiZleba 
mohyves piris mokvdineba im SemTxvevaSi, roca 
Zalis gamoyeneba mimarTulia vinmes dasacavad, 
piris dasakaveblad an janyisa Tu amboxebis 
CasaxSobad. aRniSnuli RonisZieba unda iyos 
`sruliad aucilebeli~ mocemuli miznis mi-
saRwevad. amdenad, garemoebebi, romlebic uS-
veben Zalis gamoyenebas, SezRudulia. cxadia, 
rom mkacrad unda gakontroldes operaciis 
rogorc dagegmva, ise ganxorcieleba. pirvel-
Tan dakavSirebiT, saWiroa, rom saTanadod 
Sefasdes operatiuli informacia, romelsac 
operacia emyareba, agreTve ganxiluli unda 
iqnes sxvadasxva alternativa, raTa maqsimalu-
rad Semcirdes safrTxe, romelic operaciis 
Sedegad dasakavebel pirebs emuqrebaT. jgu-
fis wevrebi jerovnad unda iqnen gamokiTxuli 
operaciis detalebis da operatiuli infor-
maciis SesaZlo susti mxareebis Sesaxeb36. ope-
raciis gansaxorcieleblad SerCeuli pirebi 
unda iyvnen SeZlebisdagvarad momzadebulni 
da aRWurvilni. gansakuTrebuli mniSvneloba 
unda mieniWos sicocxlis ganurCeveli mos-

34 rogorc amas adgili hqonda saqmeze onerildizi (Öneryildiz) 
TurqeTis winaaRmdeg, 48939/99, 30 noemberi, 2004 [GC].
35 ix. pasa (Pasa) da erkan eroli (Erkan Erol) TurqeTis winaaRm-
deg, 51358/99, 12 dekemberi, 2006.
36 makkani (McCann) da sxvebi gaerTianebuli samefos winaaRm-
deg, 18984/91, 27 seqtemberi, 1995 [GC].
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pobis safrTxes, rasac garkveuli kategoriis 
iaraRi iwvevs37.

Zalis gamoyeneba ar SeiZleba nebadarTuli 
iqnes saerTaSoriso humanitaruli samarTlis 
standartebiT akrZaluli garemoebebis arse-
bobisas. Zalis gamoyeneba samoqalaqo pirebiT 
dasaxlebul teritoriaze SeiZleba mxolod 
gamonaklis SemTxvevaSi iqnes gamarTlebu-
li. igive iTqmis mocemuli saxelmwifosTvis 
savaldebulo Zalis mqone saerTaSoriso sa-
marTlis Sesabamisi normebiT akrZaluli iara-
Ris gamoyenebaze38. 

operaciis dros momakvdinebeli Zalis ga-
moyeneba SeiZleba mxolod sicocxlis mospo-
bis uSualo safrTxis an mniSvnelovani zia-
nis Tavidan asacileblad39. aucileblobis 
principidan gamomdinare moiTxoveba, rom im 
pirebis mimarT, vis sawinaaRmdegodac opera-
cia legitimurad aris mimarTuli, Tavdapir-
velad ara sicocxlisaTvis saSiSi saSuale-
bebi iqnes gamoyenebuli40. an am pirebs unda 
mieceT danebebis SesaZlebloba41. aRniSnuli 
ar moiTxoveba iseT viTarebaSi, rodesac ms-
gavsi SeRavaTebi Tavad Seqmnida sicocxlisa-
Tvis safrTxes42. saWiroa Zalis gamoyenebaze 
pasuxismgebeli pirebis saTanado momzadeba, 
raTa maT SeZlon Sefaseba, ramdenad gamarT-
lebulia Zalis gamoyeneba konkretul viTa-
rebaSi da Tu aris saWiro Tavdapirvelad 
ara momakvdinebeli saSualebebis gamoyeneba. 
uflebamosil pirebs akisriaT valdebuleba, 
yovelTvis iTvaliswinebdnen Tanabarzomiere-
bis princips da minimumamde amcirebdnen si-
cocxlisTvis saSiS garemoebebs maSinac, roca 
Zalis gamoyeneba gamarTlebulia43. piris ga-
neitralebis Semdeg misi mokvdineba ar aris 
gamarTlebuli44. 
37 androniku (Andronicou da konstantinu (Constantinou) kviprosis 
winaaRmdeg, 25052/94, 9 oqtomberi, 1997.
38 ix. isaeva (Isayeva) ruseTis winaaRmdeg, 57590/00, 24 Teber-
vali, 2005 da isaeva (Isayeva), iusupova (Yusupova) da bazaeva 
(Bazayeva) ruseTis winaaRmdeg, 57947/00, 57948/00 da 57949/00, 
24 Tebervali, 2005.
39 ix. kakuli (Kakoulli) TurqeTis winaaRmdeg, 38595/97, 22 no-
emberi, 2005.
40 ix. simseki (Simsek) TurqeTis winaaRmdeg, 35072/97 da 
37194/97, 26 ivlisi, 2005.
41 oguri (Ogur) TurqeTis winaaRmdeg, 21594/93, 20 maisi, 1999.
42 ix. ahmeT ozkani (Ahmet Ozkan) TurqeTis winaaRmdeg, 21689/9, 
3, 6 aprili, 2004, perki (Perk) TurqeTis winaaRmdeg, 50739/99, 
28 marti, 2006 da iuksel erdogani (Yuksel Erdogan) TurqeTis 
winaaRmdeg, 57049/00, 15 Tebervali, 2007.
43 ix. isaeva (Isayeva) ruseTis winaaRmdeg, 57590/00, 24 Teber-
vali, 2005 da isaeva (Isayeva), iusupova (Yusupova) da bazaeva 
(Bazayeva) ruseTis winaaRmdeg, 57947/00, 57948/00 da 57949/00, 
24 Tebervali, 2005. 
44 kakuli (Kakoulli) TurqeTis winaaRmdeg, 38595/97, 22 noemberi, 
2005

yovelTvis iqneba saWiroeba, rom samxedro 
operaciis Semdeg dadgindes gardacvlilTa 
vinaoba45. am gziT, yovelTvis, roca Zalis ga-
moyenebas piris mokvdineba mosdevs Sedegad, 
yovelTvis iqneba srulyofili, qmediTi da 
damoukidebeli gamoZiebis dauyovnebliv Cata-
rebis valdebuleba. is, rom aRniSnuli val-
debulebis Sesruleba SeiZleba garTulebuli 
iyos konfliqtis viTarebaSi, saxelmwifom 
unda gaiTvaliswinos mSvidobian periodSi da 
miiRos Sesabamisi zomebi46. igive iTqmis gauCi-
narebebis SemTxvevebze, romlebic xSirad sao-
mari moqmdebebis Sedegia47.

gamoZieba unda eqvemdebarebodes sazoga-
doebis mxridan Semowmebas da masSi agreTve 
CarTuli unda iyvnen naTesavebi, rogorc es 
daadgina sasamarTlom. Tumca aRniSnuli val-
debulebis Sesruleba SeiZleba rTuli iyos 
uSiSroebis interesebidan gamomdinare. magram 
sazogadoebrivi kontrolis mTlianad gamo-
ricxva dauSvebelia da unda aRdges situa-
ciis normalizaciis Semdeg. yvela SemTxvevaSi 
mniSvnelovania, rom SeZlebisdagvarad male 
iqnes miRebuli zomebi mtkicebulebaTa dasa-
magreblad da mowmeTa vinaobis dasadgenad. 
miuxedavad imisa, rom konfliqtis viTare-
bas dabneuloba axlavs Tan da gamZafrebulia 
uSiSroebis interesebi, SesaZlebelia, garkveu-
lwilad, gamoZieba dayovndes. magram profe-
sionalizmis sruli arqonda da sruli umoqme-
doba gaumarTlebelia. ganmarteba unda mieces 
TiToeul RonisZiebas, rac mkacrad unda iqnes 
Seswavlili. mtkicebis tvirTi akisria mas, 
vinc gamoiyena Zala. man unda waradginos dama-
jerebeli da damakmayofilebeli ganmarteba48. 
igive valdebuleba moqmedebs, Tu piri Tavisu-
flebis aRkveTis adgilas gardaicvala49 da Tu 

45 ix. akumi (Akkum) TurqeTis winaaRmdeg, 21894/93, 24 marti, 
2005.
46 ix. makkani (McCann) da sxvebi gaerTianebuli samefos wi-
naaRmdeg, 18984/91, 27 seqtemberi, 1995 [GC], kaia (Kaya) Turqe-
Tis winaaRmdeg, 22729/93, 19 Tebervali, 1998, makSeini (Mc-
Shane) gaerTianebuli samefos winaaRmdeg, 43290/98, 28 maisi, 
2002, finukeini (Finucane) gaerTianebuli samefos winaaRmdeg, 
29178/95, 1 ivlisi 2003, isaeva (Isayeva) ruseTis winaaRmdeg, 
57590/00, 24 Tebervali, 2005 da isaeva (Isayeva), iusupova (Yu-
supova) da bazaeva (Bazayeva) ruseTis winaaRmdeg, 57947/00, 
57948/00 da 57949/00, 24 Tebervali, 2005, perki (Perk) Turqe-
Tis winaaRmdeg, 50739/99, 28 marti, 2006, bazorkina (Bazorkina) 
ruseTis winaaRmdeg, 69481/01, 27 ivlisi, 2006 da estimirovi 
(Estamirov) ruseTis winaaRmdeg, 60272/00, 12 oqtomberi, 2006.
47 ix. ipeki (Ipek) TurqeTis winaaRmdeg, 25760/94, 17 Tebervali, 
2004.
48 makkeri (McKerr) gaerTianebuli samefos winaaRmdeg, 28883/95, 
4 maisi, 2001.
49 jordani (Jordan) gaerTianebuli samefos winaaRmdeg, 
24746/94, 4 maisi, 2001.
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piri xelisuflebis mier dakavebis Semdeg gau-
Cinarda50. zogierT SemTxvevaSi Zalis ukanono 
gamoyenebaze pasuxismgebeli pirebis sisxlis 
samarTlis pasuxisgebaSi dauyovnebliv micema 
praqtikulad SeuZlebelia, magram Tu viTare-
bis gamosworebis Semdegac Tu braleuli pi-
rebis mimarT gamoZieba ar iqna warmoebuli, 
sasamarTlo me-2 muxlis darRvevas daadgens 
Sesabamisi mtkicebulebebis arsebobis SemTxve-
vaSi. SesaZlebelia, amnistia gamarTlebuli 
iyos daZabulobis gansamuxtavad51, magram aman 
ar unda moaxdinos zegavlena naTesavebis samo-
qalaqo sarCelze52. 

piris sikvdiliT dasja sasamarTlos gadawy-
vetilebis gareSe verasodes gamarTldeba53 da 
sikvdiliT dasja ar SeiZleba gamoyenebuli 
iqnes me-13 oqmis xelSemkvreli saxelmwifoe-
bis mier konfliqtis dros. Tumca im saxelm-
wifoebSic ki, sadac sikvdiliT dasja SeiZleba 
Sefardebuli iqnes konfliqtis viTarebaSi54, 
arsebuli mdgomareobis sirTule xels SeuS-
lida pirs misi saqmis samarTlian sasamarTlo 
ganxilvaSi, rac aucilebelia msgavsi ganaCenis 
miRebamde55 da aRniSnuli sicocxlis uflebis 
darRveva iqneboda.

Tumca konfliqtis zonebSi arsebuli viTa-
reba qmnides gakveul problemebs areulobis 
warmoSobis TvalsazrisiT, mainc arsebobs 
valdebuleba me-2 muxlis safuZvelze, rom xe-
lisuflebis xelT arsebuli pirebi iRebdnen 
samedicino daxmarebas sicocxlisaTvis saSiSi 
daavadebaTa Tu dazianebebis gamo56.

2. me-3 muxli _ wamebis akrZalva
aRniSnuli garantiis gansakuTrebuli xa-

siaTi, romelic imaSi mdgomareobs, rom ar 
SeiZleba misgan gadaxveva, gulisxmobs imas, 
rom mopyrobis standartze, romelsac igi 
moiTxovs, ar SeiZleba zegavlena moaxdinos 
50 ix. mahmuT kaia (Mahmut Kaya) TurqeTis winaaRmdeg, 22535/93, 
28 marti, 2000, ifran bilgini (Irfan Bilgin) TurqeTis winaaRm-
deg, 25659/94, 17 ivlisi 2001 da kviprosi TurqeTis winaaRm-
deg, 25781/94, 10 maisi, 2001 [GC].
51 ix. ganacxadi 16734/90, diuJardani (Dujardin) da sxvebi saf-
rangeTis winaaRmdeg, 72 DR 236 (1991).
52 ix. Tavi a.1. im SezRudvebis Taobaze, romlebic mTlianad 
ar gamoricxaven uflebebsa da Tavisuflebebs.
53 ix. bazorkina (Bazorkina) ruseTis winaaRmdeg, 69481/01, 27 
ivlisi 2006.
54 azerbaijani, espaneTi, italia, latvia, portugalia, safr-
angeTi, somxeTi arian is saxelmwifoebi, romlebsac jerac ar 
mouxdeniaT me-13 oqmis ratifikacia.
55 ix. ojalani (Öcalan) TurqeTis winaaRmdeg, 46221/99, 12 maisi, 
2005 [GC].
56 kenani (Keenan) gaerTianebuli samefos winaaRmdeg, 27229/95, 
3 aprili, 2001 da angelova (Anguelova) bulgareTis winaaRm-
deg, 38361/97, 13 ivnisi 2002.

konfliqtis an areulobis arsebobam, miT 
umetes, mocemuli garantia ganmtkicebulia 
Jenevis konvenciebisa da misi oqmebis analo-
giuri moTxovnebiT. 

marTalia, zemoaRniSnuli niSnavs imas, rom 
fizikuri da moraluri mopyroba, romelic 
ukve Sefasebulia rogorc arasaTanado57, ar 
SeiZleba gamarTldes im seriozuli probleme-
bisa da daZabulobebis momizezebiT, romleb-
sac msgavsi situaciebi gardauvlad warmoSobs 
an maTSi gareul pirTa qmedebebis savaraudod 
ukanono xasiaTiT58. gansakuTrebuli yura-
dReba unda mieqces saTanado zomebis xelmi-
sawvdomobis uzrunvelyofas, raTa arasaTa-
nado mopyrobis saCivrebis pasuxad Sesabamisi 
zomebi iqnes miRebuli. reagirebis valde-
buleba gulisxmobs srulfasovani da efeqtia-
ni gamoZiebis Catarebas59. gasaTvaliswinebelia 
isic, rom zemoaRniSnul situaciebs SeiZleba 
garkveuli dabneuloba axldes Tan da agreTve 
usafrTxoebis dacvis momizezebiT Sesabamisi 
zomebi dagviandes.

SesaZloa gamoZieba garkveuli SeyovnebiT 
iyos warmoebuli, sruli araprofesionalizmi 
da pasiuroba miuRebelia. gansakuTrebiT mniS-
vnelovania, rom miRebuli iqnes zomebi mtki-
cebulebis gasamagreblad da mowmeTa vinaobis 
dasadgenad. 

amasTan, arsebiTi mniSvneloba eniWeba imas, 
rom piris dazianebis Taobaze micemuli gan-
martebebi umkacres Semowmebas unda eqvemdeba-
rebodes60. aseT SemTxvevebSi sisxlis samarT-
lis devnis dauyovnebeli aRZvra savaraudo 
damnaSaveTa mimarT SesaZloa ver moxerxdes, 
magram situaciis daregulirebis Semdegac Tu 
ver moxerxda maTi pasuxisgebaSi micema, konven-
ciis darRvevas gamoiwvevs61. dauSvebelia ara-
57 ix. irlandia gaerTianebuli samefos winaaRmdeg, 5310/71, 
18 ianvari, 1978, aqsoi (Aksoy) TurqeTis winaaRmdeg, 21987/93, 
18 dekemberi, 1996, aidini (Aydin) TurqeTis winaaRmdeg, 
23178/94, 25 seqtemberi, 1997, [GC] selmuni (Selmouni) safran-
geTis winaaRmdeg, 25803/94, 28 ivlisi, 1999 [GC], saTiki (Satik) 
da sxvebi TurqeTis winaaRmdeg, 31866/96, 10 oqtomberi, 2000, 
reboki (Rehbock) slovakeTis winaaRmdeg, 29462/95, 28 noem-
beri, 2000 da poltoracki (Poltoratskiy) ukrainis winaaRmdeg, 
38812/97, 29 aprili, 2003.
58 Cahali (Chahal) gaerTianebuli samefos winaaRmdeg, 22414/93, 
15 noemberi, 1996 [GC].
59 ix. aidini (Aydin) TurqeTis winaaRmdeg, 23178/94, 25 seqtem-
beri, 1997 [GC], selmuni (Selmouni)safrangeTis winaaRmdeg, 
25803/94, 28 ivlisi, 1999 [GC], labita (Labita) italiis wi-
naaRmdeg, 26772/95, 6 aprili, 2000 [GC] da Citaevi (Chitayev) da 
Citaevi (Chitayev) ruseTis winaaRmdeg, 59334/00, 18 ianvari, 2007.
60 tomazi (Tomasi) safrangeTis winaaRmdeg, 12850/87, 27 agvis-
to, 1992 da ribiCi (Ribitsch) avstriis winaaRmdeg, 18896/91, 4 
dekemberi, 1995.
61 ix. egmezi (Egmez) kviprosis winaaRmdeg, 30873/96, 21 dekem-
beri, 2000 da al adsani (Al-Adsani) gaerTianebuli samefos wi-
naaRmdeg, 35763/97, 21 noemberi, 2001.
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jerovani dayovneba samedicino daxmarebis 
gawevisas, roca piri, savaraudod, me-3 muxlis 
sawinaaRmdego qmedebas daeqvemdebara.62

konfliqtisa da areulobis viTarebam SeiZ
leba uaryofiTi gavlena moaxdinos tran
sportis saSualebebze, romlebsac iyeneben 
patimrebis gadasayvanad. magram aRniSnul-
ma ar unda miaRwios garkveul minimalur 
zRvars, romlis iqiTac me-3 muxli irRveva63. 
aseTi viTareba aseve SeiZleba moqmedebdes 
patimrobis pirobebze, magram saWiroa imis 
uzrunvelyofa, rom pirobebi, romlebic didi 
ZalisxmeviT SeiZleba ramdenime dRis ganmav
lobaSi asatani iyos, normad ar gadaiqces 
da ar gamoiwvios me-3 muxlis darRveva64. 
amas garda, gansakuTrebuli yuradReba unda 
mieniWos im garemoebas, rom Tavisuflebis 
aRkveTis adgilebSi aris mZime pirobebi inva
lidebisTvis, miuxedavad imisa, sad miiRes maT 
dazianebebi – konfliqtis/areulobis peri
odSi Tu manamde65. usafrTxoebis konteqsti, 
SesaZloa, amarTlebdes patimrebze mkacr 
meTvalyureobas, magram dauSvebelia raime 
formis sensoruli izolacia da ganmeorebiTi 
Cxreka, vinaidan aRniSnuli me-3 muxlis darR-
vevas gamoiwvevs.66

Tu saxelmwifo ver SeZlebs saTanado yu-
radReba gamoiCinos im pirTa problemebis 
mimarT, romelTa naTesavebic gauCinardnen, 
gansakuTrebiT im SemTxvevebSi, rodesac, sa-
varaudod, saxelmwifo moxeleebi iyvnen ga-
reulebi, me-3 muxli umetes SemTxvevaSi darR-
veulad CaiTvleba67. 

me-3 muxli agreTve avaldebulebs saxelmwi-
fos, gaataros RonisZiebebi mowyvlad pirTa 
arasaTanado mopyrobisgan dasacavad68. md-

62 ix. kudla (Kudla) poloneTis winaaRmdeg, 30210/96, 26 oqtom-
beri, 2000, kenani (Keenan) gaerTianebuli samefos winaaRmdeg, 
27229/95, 3 aprili, 2001 da makglinCi (McGlinchey) gaerTianeb-
uli samefos winaaRmdeg, 50390/99, 29 aprili, 2003.
63 ix. ojalani (Öcalan) TurqeTis winaaRmdeg, 46221/99, 12 maisi, 
2005 [GC] da ahmeT ozkani (Ahmet Ozkan) TurqeTis winaaRmdeg, 
21689/93, 6 aprili, 2004.
64 ix. dugozi (Dougoz) saberZneTis winaaRmdeg, 40907/98, 6 mar-
ti, 2000, pirsi (Peers) saberZneTis winaaRmdeg, 28524/95, 19 
aprili, 2001 da kalaSnikovi (Kalashnikov) ruseTis winaaRmdeg, 
47095/99, 15 ivlisi, 2002, poltoracki (Poltoratskiy) ukrainis 
winaaRmdeg, 38812/97, 29 aprili, 2003 da ahmeT ozkani (Ahmet 
Ozkan) TurqeTis winaaRmdeg, 21689/93, 6 aprili, 2004.
65 praisi (Price) gaerTianebuli samefos winaaRmdeg` 33394/96, 
10 ivlisi, 2001.
66 ix. valasinasi (Valasinas) litvis winaaRmdeg, 44558/98, 24 iv-
lisi, 2001 da van der veni (Van der Ven) niderlandebis winaaR-
mdeg, 50901/99, 4 aprili, 2003.
67 ix. ipeki (Ipek) TurqeTis winaaRmdeg, 25760/94, 17 Tebervali, 
2004.
68 ix. Z. da sxvebi gaerTianebuli samefos winaaRmdeg, 29392/95, 
10 maisi, 2001, D.P. da J. C gaerTianebuli samefos winaaRmdeg, 

gomareobis xasiaTma SeiZleba Tavad miuTi-
Tos, Tu ra moeTxoveba saxelmwifos moce-
mul dros da am valdebulebis ugulebelyofa 
upatiebelia.

saxelmwifoebi agreTve valdebuli arian, 
ar gagzavnon piri meore qveyanaSi, sadac igi 
me-3 muxlis sawinaaRmdego mopyrobis serio-
zul safrTxes daeqvemdebareba. Tumca aRniS-
nuli gansakuTrebiT mniSvnelovania deporta-
ciisa da eqstradiciis konteqstSi69, moTxovna 
SeiZleba gavrceldes agreTve saomari moqme-
debebis SemTxvevebzec. 

amas garda, mniSvnelovania, rom konfliqti-
sa Tu areulobis dros miRebuli zomebi srul 
izolacias ar iwvevdnen, vinaidan aRniSnulic 
me-3 muxlis sawinaaRmdego mopyrobad iTvle-
ba.70

3. me-4 muxli monobisa da iZulebiTi Sromis 
akrZalva 

iZulebiTi Sromis akrZalvidan, monobisa da 
ymobisgan gansxvavebiT, SeiZleba gadaxveva, ma-
gram konfliqtisa Tu areulobis mdgomarebam 
SeiZleba nebismier SemTxvevaSi gaamarTlos is 
faqti, rom samsaxuri, `romelic dakisrebulia 
sagangebo mdgomareobis an ubeduri SemTxve-
vis dros, rac safrTxes uqmnis sazogadoebis 
sicocxles an keTildReobas,~ daiSveba. 

zemoaRniSnuli samuSaos saWiroeba mxolod 
warmoiSoba iseT pirobebSi, roca me-15 muxli-
dan gadaxveva daiSveba. yvela SemTxvevaSi sa-
muSaos dakisrebas unda hqondes mkafio iuri-
diuli safuZveli da nebismier gansxvavebul 
mopyrobas unda hqondes gonivruli da obieq-
turi gamarTleba. pirveli aspeqtis ganxilva 
sasamarTlos ar mouwia, magram rac Seexeba 
meores, sasamarTlom imsjela `Cveuli samoqa-
laqo valdebulebebis~ konteqstSi71. 

aRsaniSnavia, rom sasamarTlom ganacxada, 
ymobas _ igi dauSvebelia nebismier viTa-
rebaSi _ SeiZleba adgili hqondes samuSaos 
Sesrulebis moTxovnisas, romelic gamarTle-
buli iqneboda, rom ara Tavisuflebis aRkve-
Tis umZimesi forma72. sasamarTlom agreTve 

38719/97, 10 oqtomberi, 2002 da E da sxvebi gaerTianebuli 
samefos winaaRmdeg, 33218/96, 26 noemberi, 2002.
69 zoeringi (Soering) gaerTianebuli samefos winaaRmdeg, 
14038/88, 7 ivlisi, 1989 da ahmedi (Ahmed) avstriis winaaRm-
deg, 25964/94, 17 dekemberi, 1996.
70 kviprosi TurqeTis winaaRmdeg, 25781/94, 10 maisi, 2001 [GC].
71 karlhainc Smiti (Karlheinz Schmidt) germaniis winaaRmdeg, 
13580/88, 8 ivlisi, 1994.
72 siliadini (Siliadin) safrangeTis winaaRmdeg, 73316/01, 26 iv-
lisi, 2005.
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ar gaiziara mosazreba, rom gaxangrZlivebuli 
Tavisuflebis aRkveTa SeiZleba ymobas gau-
Tanabrdes73. me-4 muxlis darRvevas adgili 
ar aqvs, roca sazogadoebis rigiTi wevrebi 
asruleben garkveul samuSaos sicocxlis 
gadasarCenad da sasicocxlo mniSvnelobis 
momsaxurebis uzrunvelsayofad, miuxedavad 
imisa, rom msgavs funqciebs normalur viTa-
rebaSi specialuri samsaxurebi asruleben. 
miuRebeli iqneboda is, rom pirTa jgufi ga-
mocalkvebuli yofiliyo msgavsi samuSaoebis 
Sesasruleblad eTnikuri, enobrivi, erovnu-
li, rasobrivi Tu religiuri niSniT. samu-
Saoebis Sesrulebas Tan ar unda axldes Tavi-
suflebis aRkveTa. 

sasamarTlom Riad datova SekiTxva, Tu 
ra SemTxvevaSi gamoiricxeba ufleba Sinagan 
mrwamsze74. miuxedavad amisa, SeiaraRebuli 
konfliqtis gamo, gawvevis nebismier Sem
TxvevaSi, samarTlianad unda gadawydes Sinagan 
mrwamsze dafuZnebuli moTxovnebi (sadac es 
nebadarTulia) da samsaxurze uaris Tqmis gamo 
(sadac es nebadarTuli ar aris) dakisrebuli 
jarimebi ar iyos araTanabarzomieri75. me-13 
oqmis moqmedebac rom gamoiricxebodes, SeuZ
lebelia aseTi uaris Tqmis dakmayofileba 
brZolis velze iqneba Tu sxvagan, misaRebi 
iyos.

4. me-5 muxli _ Tavisuflebisa da xelSeuxe-
blobis ufleba 

roca saxelmwifos oficialurad ar aqvs ga-
mocxadebuli saomari an sagangebo mdgomareo-
ba, roca daSvebulia me-15 muxlis safuZvelze 
adamianis uflebaTa evropuli konvenciis 
debulebebidan gadaxveva, me-5 muxlis moqme-
debasTan dakavSirebiT SesaZlebelia usafr-
Txoebis mZime pirobebi mxedvelobaSi iqnes 
miRebuli76, magram es ver gaamarTlebs Tavi-
suflebis aRkveTas im safuZvliT, romelic ar 
aris miTiTebuli me-5 muxlis pirvel punqt-
73 kviprosi TurqeTis winaaRmdeg, 25781/94, 10 maisi, 2001 [GC].
74 ix. Tilimenosi (Thlimmenos) saberZneTis winaaRmdeg, 
34369/97, 6 aprili, 2000 [GC] da stefanovi (Stefanov) bul-
gareTis winaaRmdeg, 32438/96, 3 maisi, 2001. Sdr. komisiis 
Sexeduleba ganacxadi 10600/83, iohanseni (Johansen) norvegiis 
winaaRmdeg, 44 DR 155 (1985) me-4 muxlis me-3 punqtis `b~ qve-
punqtisa da me-9 muxlis erTobliobaSi wakiTxva gulisxmobs, 
rom samxedro samsaxuris alternatiuli samsaxuris dakis-
reba daiSveba Sinagani mrwamsis mosazrebiT.
75 ix. Tilimenosi (Thlimmenos) saberZneTis winaaRmdeg, 
34369/97, 6 aprili, 2000 [GC].
76 ix. brogani (Brogan) da sxvebi gaerTianebuli samefos wi-
naaRmdeg, 11209/84, 11234/84, 11266/84 da 11386/85, 29 noem-
beri, 1988 da miurei (Murray) gaerTianebuli samefos winaaRm-
deg, 14310/88, 28 oqtomberi, 1994 [GC].

Si77, an Tavisuflebis aRkveTas Sesabamisi uf
lebamosilebis gareSe78. 

zemoaRniSnul SemTxvevaSi mniSvnelovania, 
rom SezRudva vrceldebodes mkacrad SezRu-
dul teritoriaze79. agreTve mniSvnelovania, 
rom miRebuli iqnes zomebi, raTa Tavisufle-
bis aRkveTa ganxorcieldes mxolod saxelm-
wifo xelisuflebis mier80. 

konfliqtisa Tu areulobis pirobebSi Se-
saZlebelia iyos gansakuTrebuli saWiroeba, 
rom piris vinaoba dadgindes me-5 muxlis pir-
veli punqtis `b~ qvepunqtis safuZvelze81 an 
gaeces pasuxi konfliqtisa da areulobis vi-
TarebaSi gatarebul RonisZiebebTan dakavSi-
rebiT82. gansakuTrebiT mniSvnelovania, rom 
am uflebamosilebaTa borotad gamoyeneba ar 
iqnes daSvebuli. aseT SemTxvevebSi TviTnebo-
bam SesaZlebelia gaugebroba gamoiwvios da 
mdgomareoba daZabos, rac Zalis gamoyenebiT 
mTavrdeba. Tu ar iqneba warmoebuli Sesabami-
si Canawerebi piris Tavisuflebis aRkveTis Se-
saxeb, SeiZleba dadgindes TviTneboba83. aseTi 
daskvna SeiZleba gakeTdes, roca xelisufalT 
ar ZaluZT, axsnan, Tu ratom iyo piri Tavisu-
flebaaRkveTili84.

rodesac pirebi dakavebulebi arian dana-
Saulis CadenasTan dakavSirebiT, eWvis go-
nivruloba, romelic aRniSnuli dakavebis 
marTlzomierebisTvis moiTxoveba, SeiZleba 
mxedvelobaSi iRebdes konfliqtisa da areu-
lobis garemoebebs, magram, miuxedavad imisa, 
rom aseT SemTxvevaSi daSvebulia anonimur 
informatorTa informaciaze dayrdnoba, sava-
raudo danaSaulis CadenaSi konkretulad am 
piris SesaZlo monawileobas mainc gadamwyveti 
mniSvneloba unda hqondes85.

dakavebis mizezebi dauyovnebliv unda iqnes 

77 lolesi (Lawless) irlandiis winaaRmdeg (No 3), 332/57, 1 iv-
lisi, 1961.
78 elji (Elci) da sxvebi TurqeTis winaaRmdeg, 23145/93 da 
25091/94, 13 noemberi, 2003.
79 ix. amuri (Amuur) safrangeTis winaaRmdeg, 19776/92, 25 iv-
nisi, 1996.
80 riera blume (Riera Blume) da sxvebi espaneTis winaaRmdeg, 
37680/97, 14 oqtomberi, 1999.
81 ganacxadi 16810/90, reientiensi (Reyntjens) belgiis winaaRm-
deg, 73 DR 136 (1992).
82 ganacxadebi 8022/77, 8025/77 da 8027/77, makvei (McVeigh), 
o’neli (O’Neill) da evansi (Evans) gaerTianebuli samefos wi-
naaRmdeg, 25 DR 15 (1981).
83 ahmeT ozkani (Ahmet Ozkan) TurqeTis winaaRmdeg, 21689/93, 
6 aprili, 2004.
84 Citaevi (Chitayev) da Citaevi (Chitayev) ruseTis winaaRmdeg, 
59334/00, 18 ianvari, 2007.
85 miurei (Murray) gaerTianebuli samefos winaaRmdeg, 14310/88, 
28 oqtomberi, 1994 [GC] da ara gaerTianebuli samefos wi-
naaRmdeg, 37555/97, 16 oqtomberi, 2001.
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ganmartebuli. mocemuli moTxovna ar aris 
Sesrulebuli, Tu pirs mizezebi ganemarteba 
dakavebidan ramdenime saaTis Semdeg86. Tu 
saxelmwifos ar aqvs gancxadeba gakeTebuli 
konvenciis me-5 muxlidan gadaxvevis Taobaze, 
dauSvebelia gaSvebuli iqnes is Cveuli vadebi, 
romlebic dadgenilia piris sasamarTlos wi-
naSe warsadgenad misi patimrobis sakiTxis ga-
dasawyvetad87. Tundac iyos gadaxvevis Sesaxeb 
gancxadeba, Svid dReze metxans dagvianeba 
konvenciiT ver gamarTldeba. aseTi gaWianure-
bis SemTxvevaSi unda iyos raime sxva garantia 
TviTnebobis sawinaaRmdegod, magaliTad, da-
moukidebeli iuridiuli konsultaciis xelmi-
sawvdomoba, samedicino momsaxureba da dakave-
bis kanonierebis gasaCivrebis calsaxa ufleba88. 
TiToeuli gadawyvetileba danaSaulis Cade-
naSi eWvmitanili piris gaTavisuflebis Tao-
baze mainc unda emyarebodes im Sefasebas, Tu 
ramdenad arsebobs gaqcevis, marTlmsajulebis 
ganxorcielebaSi Carevis, Semdgom danaSaulo-
baTa Cadenis da sazogadoebriv wesrigze ua-
ryofiTi zegavlenis safrTxe da garemoebebi, 
romlebic, savaraudod, SeiZleba adasturebd-
nen romelime am safuZvlis arsebobas, ar 
SeiZleba amarTlebdnen patimrobis Sewyvetaze 
avtomatur uaris Tqmas89.

rodesac piri gangrZobiTad imyofeba pa-
timrobaSi, saWiroa, patimrobis marTlzo-
mierebis Semowmebaze uzrunvelyofili iqnes 
perioduli sasamarTlo kontroli, piris ga-
Tavisuflebis uflebamosilebiT, Tuki gama-
marTlebel garemoebebs adgili ar aqvs. ufro 
metic, Sesabamisi RonisZiebebi unda ganxor-
cieldes, raTa aseTi patimroba ar gaWia-
nurdes, Tumca konteqsti aseT SemTxvevaSi 
SeiZleba legitimuri garemoeba iyos, rome-
lic mxedvelobaSi unda iqnes miRebuli90. 

86 Fox, Campbell da Hartley gaerTianebuli samefos winaaRmdeg, 
12244/86, 12245/86 da 12383/86, 30 agvisto, 1990.
87 brogani (Brogan) da sxvebi gaerTianebuli samefos winaaR-
mdeg, 11209/84, 11234/84, 11266/84 da 11386/85, 29 noemberi, 
1988. ix. agreTve (Ahmet Ozkan) TurqeTis winaaRmdeg, 21689/93, 
6 aprili, 2004.
88 ix. branigani (Brannigan) da makbraidi (McBride) gaerTianeb-
uli samefos winaaRmdeg, 14553/89 da14554/89, 26 maisi 1993, 
aqsoi (Aksoy) TurqeTis winaaRmdeg, 21987/93, 18 dekemberi, 
1996, sakiki (Sakik) da sxvebi TurqeTis winaaRmdeg, 23878/94, 
23879/94; da 3880/94, 26 noemberi, 1997, demiri (Demir) Turqe-
Tis winaaRmdeg, 21380/93, 21381/93 da 21383/93, 23 seqtemberi, 
1998, marSali (Marshall) gaerTianebuli samefos winaaRmdeg 
(ganCineba), 41571/98, 10 ivlisi, 2001, nurei seni (Nuray Sen) 
TurqeTis winaaRmdeg, 41478/98, 17 ivnisi, 2003 da bileni 
(Bilen) TurqeTis winaaRmdeg, 34482/97, 21 Tebervali, 2006.
89 kabalero (Caballero) gaerTianebuli samefos winaaRmdeg, 
32819/96, 8 Tebervali 2000.
90 ix. keri (Kerr) gaerTianebuli samefos winaaRmdeg (ganCineba), 

konfliqtis konteqstsa da agreTve gadaxve-
vis Sesaxeb saxelmwifos gancxadebas SeuZlia 
gaamarTlos prevenciuli patimrobis Ronis-
Zieba. es gansakuTrebiT Seexeba im SemTxve-
vebs, roca ver xerxdeba piris pasuxisgebaSi 
micema (dauSvebelia Sesabamisi mtkicebulebis 
gamJRavneba) an alternatiuli RonisZieba pi-
ris qveynidan gaZevebis saxiT ar arsebobs91. 
aseT SemTxvevebSic aucilebelia warmodgeni-
li iqnes seriozuli mtkicebulebebi Sesabamisi 
pirebis winaaRmdeg da unda arsebobdes Sesaba-
misi samarTalwarmoeba, romelic SesaZleblo-
bas miscemda pirs, periodulad gaesaCivrebina 
msgavsi RonisZiebebis gamoyenebis saWiroeba 
da safuZvlianoba. aRniSnuli samarTalwar-
moeba ar aris aucilebeli iyos sasamarTlo 
xasiaTis, magram unda iyos damoukidebeli da 
miukerZoebeli. prevenciul dakavebas daqvem-
debarebuli piri, rogorc nebismieri sxva Ta-
visuflebaaRkveTili adamiani92, unda inarCu-
nebdes uflebas, periodulad gaasaCivros misi 
dakavebis kanoniereba, amas garda, aucilebe-
lia, rom gakeTdes Sesabamisi Canawerebi, raTa 
xelisufalT yovelTvis SeeZloT Sesabamis 
pirTa koordinatebis dadgena93. 

amasTan, miuxedavad imisa, rom gaWianure-
ba SeiZleba gamowveuli iyos konfliqtis da 
areulobis pirobebSi, yovelmxrivi da qmediTi 
gamoZiebis Sedegad, unda SeiZlebodes mtki-
ceba, rom pirs Tavisufleba aRekveTa da mas 
Semdeg gauCinarda94. 

saboloo jamSi, Tu pirs Tavisufleba 
aRekveTa me-5 muxlis darRveviT, mas unda 
hqondes SesaZlebloba, miiRos kompensacia, 
Tumca advili warmosadgenia, rom aRniSnuli 
SeiZleba gadaidos konfliqtis bunebidan ga-
momdinare95.

40451/98, 7 dekemberi, 1999, ahmeT ozkani (Ahmet Ozkan) Turqe-
Tis winaaRmdeg, 21689/93, 6 aprili, 2004 da iurtasi (Yurttas) 
TurqeTis winaaRmdeg, 25143/94 da 27098/95, 27 maisi, 2004.
91 lolesi (Lawless) irlandiis winaaRmdeg (No 3), 332/57, 1 iv-
lisi, 1961 da irlandia gaerTianebuli samefos winaaRmdeg, 
5310/71, 18 ianvari, 1978.
92 ix. sakiki (Sakik) TurqeTis winaaRmdeg, 23878/94, 23879/94; da 
3880/94, 26 noemberi, 1997 da bileni (Bilen) TurqeTis winaaRm-
deg, 34482/97, 21 Tebervali, 2006.
93 kurti (Kurt) TurqeTis winaaRmdeg, 24276/94, 25 maisi, 1998, 
kviprosi TurqeTis winaaRmdeg, 25781/94, 10 maisi 2001 [GC], 
ipeki (Ipek) TurqeTis winaaRmdeg, 25760/94, 17 Tebervali, 2004 
da Citaevi (Chitayev) da Citaevi (Chitayev) ruseTis winaaRmdeg, 
59334/00, 18 ianvari, 2007.
94 Ibid.
95 Citaevi (Chitayev) da Citaevi (Chitayev) ruseTis winaaRmdeg, 
59334/00, 18 ianvari, 2007.
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5. me-6 muxli _ ufleba samarTlian sasa-
marTlo ganxilvaze 

savaraudod, konfliqtisa da areulobis pe-
riodSi, gansakuTrebiT es exeba Tavad konfliq-
tis zonebs, sisxlis samarTlis marTlmsa-
julebis standartuli sistema mniSvnelovani 
wnexis qveS eqceva. Tumca eWvgareSea, rom aseT 
SemTxvevebSi sasamarTloebis zemoganxiluli96 
funqcia, imoqmedon garantis saxiT, imdenad 
mniSvnelovania, rom samarTlian samarTalwar-
moebasTan mimarTebiT yovelgvari kompromisi 
dauSvebelia.

amrigad, Tumca SesaZloa, specialuri sa-
samarTloebis funqcionirebas kanonmdebeli 
uSvebdes, magram maTi damoukideblobisa da 
miukerZoeblobis uzrunvelyofa aucilebe-
lia97. aRniSnuli moTxovna principulad ver 
CaiTvleba Sesrulebulad samxedro sasamarT-
loebis mier samoqalaqo pirebis gasamarTle-
bis SemTxvevaSi98. da mainc, Tu saxelmwifos 
mier meore qveynis okupaciis kanoniereba eWvs 
iwvevs, es imas ar niSnavs, rom iq moqmedi sa-
samarTloebi am moTxovnas yvela SemTxvevaSi 
arRveven99. 

miuxedavad uSiSroebis konteqstisa, rac 
axasiaTebs konfliqtis da areulobis zonebs, 
arsebiTi mniSvneloba aqvs damoukidebeli 
iuridiuli konsultaciis xelmisawvdomobas 
dakavebis adreul stadiazeve, gansakuTre-
biT maSin, roca dakavebis Tanmxleb dakiTxvas 
SeiZleba piris sisxlis samarTlis pasuxisge-
baSi micema mohyves da roca piri srul izo-
laciaSi imyofeba100. 

miuxedavad zemoT aRniSnulisa, usafrTxoe-
bis mizniT, dabrkoleba ar unda Seeqmnas im 
advokatebis Semowmebas, romlebic aRniSnul 
konsultacias da Semdgom warmomadgenlobas 
gasweven. maTi damoukidebloba unda iyos ga-
rantirebuli. aseve dauSvebelia aRniSnul 
SemTxvevebSi samxedro Zalebis advokatebis 
mier momsaxurebis gaweva101. informaciis gace-
maze uaris TqmisTvis sasjelis dakisreba im 
96 ix. Tavi a.2.
97 injali (Incal) TurqeTis winaaRmdeg, 22678/93, 9 ivnisi, 1998 
[GC], sadaki (Sadak) da sxvebi TurqeTis winaaRmdeg, 29900/96, 
29901/96, 29902/96 da 29903/96, 17 ivlisi, 2001.
98 kviprosi TurqeTis winaaRmdeg, 25781/94, 10 maisi, 2001 [GC].
99 Ibid. 
100 Ibid. ix. jon miurei (John Murray) gaerTianebuli samefos wi-
naaRmdeg, 18731/91, 8 Tebervali, 1996 [GC], Magee gaerTianeb-
uli samefos winaaRmdeg, 28135/95, 6 ivnisi, 2000 da brenani 
(Brennan) gaerTianebuli samefos winaaRmdeg, 39846/98, 16 oq-
tomberi, 2001.
101 Caxali (Chahal) gaerTianebuli samefos winaaRmdeg, 22414/93, 
15 noemberi, 1996 [GC].

garemoebebSi, romlebic gardauvlad gamoiwve-
vda piris aRiarebas mis mier danaSaulis Cade-
naSi monawileobis Taobaze, TviTinkriminaciis 
akrZalvas ewinaaRmdegeba, roca informacia 
faqtobrivad gamoiyeneba sisxlissamarTlis 
devnis dasawyebad102. ufro metic, SeiZleba ga-
keTdes garkveuli daskvna im sakiTxebTan da-
kavSirebiT, TanamSromlobaze uaris Tqmidan, 
romlebic cxadad moiTxovs gansasjelisgan 
maTSi monawileobis Taobaze ganmartebis mi-
cemas103, arsebiTi mniSvneloba aqvs imas, rom 
sruli angariSi gaewios piris mier kiTxvebze 
pasuxebis gacemaze uaris Tqmas104. usafrTxoe-
bis konteqsti SesaZloa xels uSlides dac-
vis arsebiT mowmeebs procesze daswrebaSi da 
aseT SemTxvevebSi samarTalwarmoebis gagrZe-
leba da piris msjavrdeba SeiZleba usamarT-
lod CaiTvalos105. igive konteqstma SeiZleba 
gamoiwvios mtkicebulebis an sakuTari vinao-
bis gansasjelisTvis gamJRavnebis survilis 
arqona. Tumca orive SemTxveva daiSveba, roca 
samarTalwarmoebis samarTliani xasiaTi saer-
To jamSi ar ziandeba, savaraudod, dauSvebe-
li msgavsi mtkicebuleba an mowme iyos piris 
msjavrdebisTvis arsebiTi safuZveli106. ver 
vityviT, rom msgavsi ram SeiZleba gamarTldes 
gardauvali mdgomareobis safuZvelzec ki, vi-
naidan aRmkveT patimrobaze naklebad drako-
nuli RonisZieba, savaraudod, xelmisawvdomi 
unda iyos107.

me-8 muxliT uzrunvelyofili piradi cxo-
vrebis pativiscemaze uflebis darRveviT 
mopovebuli mtkicebuleba SeiZleba gamoye-
nebuli iqnes sisxlis samarTlis saqmeze im-
denad, ramdenac sasamarTlo ganxilva usa-
marTlod ar gadaiqceva. es ki SeiZleba moxdes 
im SemTxvevaSi, roca aRiarebis nebayoflo-
biToba108 an Tavad mtkicebulebis namdvilo-
102 hini (Heaney) da makginesi (McGuinness) irlandiis winaaRm-
deg, 34720/97, 21 dekemberi, 2000.
103 jon miurei (John Murray) gaerTianebuli samefos winaaRm-
deg, 18731/91, 8 Tebervali, 1996 [GC].
104 kondroni (Condron) gaerTianebuli samefos winaaRmdeg, 
35718/97, 2 maisi, 2000.
105 Sdr. ver moxerxda mowmis dakiTxva, ramac Seadgina me-6 
muxlis pirveli punqtis darRveva saqmeze AM italiis wi-
naaRmdeg, 37019/97, 14 dekemberi, 1999 da luka (Luca) italiis 
winaaRmdeg, 33354/96, 27 Tebervali, 2001.
106 ix. dorsoni (Doorson) niderlandebis winaaRmdeg, 20524/92, 
26 marti, 1996, (Van Mechelen) niderlandebis winaaRmdeg, 
21363/93, 21364/93 da 21427/93, 23 aprili, 1997, roui (Rowe) da 
deivisi (Davis) gaerTianebuli samefos winaaRmdeg, 28901/95, 
16 Tebervali, 2000 [GC], P G da J H gaerTianebuli samefos 
winaaRmdeg, 44787/98, 25 seqtemberi, 2001 da hulki giuneSi 
(Hulki Günes) TurqeTis winaaRmdeg, 28490/95, 19 ivnisi, 2003.
107 ix. msjeloba me-5 muxlTan dakavSirebiT.
108 alani (Allan) gaerTianebuli samefos winaaRmdeg, 48539/99, 
5 noemberi, 2002.
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ba109 eWvs iwvevs. ufro metic, usafrTxoebis 
interesebi ver gamodgeba imis gasamarTle-
blad, rom sasamarTlo sxdoma sajarod ar 
gaimarTa, gansakuTrebiT imis gaTvaliswine-
biT, rom SesaZlebelia zomebi iqnes miRebuli 
mowmis vinaobis gansajaroebis Tavidan asaci-
leblad110. aRniSnuli ar SeuSlida xels sa-
samarTlo procesze damswreTa Semowmebas da 
sxdomis gamarTva usafrTxo adgilas, magali-
Tad cixeSi, savaraudod, srul SesabamisobaSi 
iqneboda, Tuki, imavdroulad, sazogadoebis 
dasaswrebad zomebi keTilsindisierad iqne-
boda miRebuli111. konfliqti da areuloba pi-
ris sasamarTlos winaSe wardgenas arTulebs 
da es nebismieri winaswari patimrobis xangrZ-
livobis gonivrulobis Sefasebisas legiti-
mur faqtorad CaiTvleba. da mainc, saWiroa 
damtkicdes, rom gamudmebuli Zalisxmeva mi-
marTuli iyo sasamarTlo sxdomis gasamar-
Tad. igive exeba samoqalaqo samarTalwarmoe-
bis gamarTvis damabrkolebel garemoebebs112. 
aRsaniSnavia, rom samoqalaqo samarTalwar-
moebaSi samxedro mosamarTlis monawileoba 
damoukideblobisa da miukerZoeblobisTvis 
iseT safrTxes ar warmoadgendes, rogorc 
sisxlis samarTlis saqmeebSi113. rogorc ukve 
aRiniSna114, konfliqtisa da areulobis mdgo-
mareobis ganmuxtvis saSualebad amnistiis ga-
mocema SesaZloa misaRebi iyos115, magram igive 
mizeziT samoqalaqo sarCelis akrZalva am Tu 
sxva mizezis (mag., sasamarTloebis xarjebi da 
gadatvirTuloba) gamo, sasamarTlos xelmi-
sawvdomobaze uflebis gaumarTlebel ugule-
belyofad ganixileba116. 

6. araviTari sasjeli kanonis gareSe 
konfliqtisa da areulobis dros gansaku-

Trebuli mniSvneloba unda mieniWos imis 
uzrunvelyofas, rom danaSaulis Semadgenlo-
109 xani (Khan) gaerTianebuli samefos winaaRmdeg, 35394/97, 12 
maisi, 2000.
110 dorsoni (Doorson) niderlandebis winaaRmdeg, 20524/92, 26 
marti, 1996 da van mexeleni (Van Mechelen) niderlandebis wi-
naaRmdeg, 21363/93, 23 aprili, 1997.
111 Sdr. ripani (Riepan) avstriis winaaRmdeg, 35115/97, 15 iv-
nisi, 2000.
112 Sdr. aga (Agga) saberZneTis winaaRmdeg (no. 1), 37439/97, 25 
ianvari, 2000 romelic Seexeboda advokatebis gaficvasTan 
dakavSirebiT zomebis miuReblobas.
113 iavuzi (Yavuz_ TurqeTis winaaRmdeg (dec.), 29870/96, 25 mai-
si, 2000.
114 ix. msjeloba me-2 muxlTan dakavSirebiT.
115 ix. ganacxadi 16734/90, diuJardani (Dujardin) da sxvebi saf-
rangeTis winaaRmdeg, 72 DR 236 (1991).
116 Stran Greek Refineries da Stratis Andreadis saberZneTis winaaRm-
deg, 13427/87, 9 dekemberi, 1994 da al adsani (Al-Adsani) gaer-
Tianebuli samefos winaaRmdeg, 35763/97, 21 noemberi, 2001.

bis retrospeqtivaSi gaTvaliswinebis akrZalva 
saTanadod aris daculi ara mxolod imitom, 
rom gadaudeblobis gamo, SesaZlebelia ise 
gamowvlilviT ver Semowmdes gatarebuli Ro-
nisZiebebi, rogorc amas kanonmdebloba norma-
lur pirobebSi uzrunvelyofda. Tumca sasa-
marTlo aRiarebs, rom kanonebis absoluturi 
sizuste SeuZlebelia miRweul iqnes117, mainc 
iTxovs, rom regulirebuli qmedebis fargle-
bi sakmarisad zusti iyos, raTa pirma Tavisi 
qceva Sesabamisad warmarTos. saerTod, sasa-
marTlo miiCnevs, rom pirma aRniSnuli SeiZle-
ba moaxerxos iuristis daxmarebiTac. vinaidan 
es ukanaskneli konfliqtisa da areulobis pi-
robebSi advilad xelmisawvdomi araa, savarau-
dod, gansakuTrebuli yuradReba unda mieqces 
normatiuli aqtebis sicxades, raTa pirma maTi 
gageba iuristis daxmarebiTac SeZlos.

Tanabrad mniSvnelovania, rom ukugdebuli 
iqnes sasjelebis retrospeqtivaSi gazrdis 
(axali sasjelebis SemoReba, arsebuli sanqcie-
bis damZimeba118) cduneba, miuxedavad poten-
ciuri prevenciuli efeqtisa, rac amas moma-
vali normidan gadaxrili qcevisTvis SeiZleba 
hqondes. Tumca me-7 muxlis me-2 punqtSi moce-
muli gamonaklisiT, saerTaSoriso samarTlis 
valdebulebebis Sesasruleblad rigi qmede-
bebis kriminalizacia da dasjadoba daSvebu-
lia119. maT Soris igulisxmeba saerTaSoriso 
humanitaruli samarTliT akrZaluli qmde-
bebi, romlebsac gansakuTrebuli mniSvneloba 
aqvs konfliqtisa da areulobis dros. 

7. me-8 muxli _ ufleba piradi da ojaxuri 
cxovrebis pativiscemaze 

konfliqtis zonaSi arsebuli viTareba kidev 
ufro aucilebels xdis komunikaciebze meTva-
lyureobasa da mosmenas. Tumca dRes SesaZle-
belia, rom SemoRebuli iqnes nebarTvis siste-
ma, romelic ar efuZneba sasamarTlos winaswar 
gadawyvetilebas, TviTnebobis Tavidan acile-

117 kantoni (Cantoni) safrangeTis winaaRmdeg, 17862/91, 15 no-
emberi, 1996.
118 rogorc amas adgili hqonda saqmeze uelSi (Welch) gaer-
Tianebuli samefos winaaRmdeg, 17440/90, 9 Tebervali, 1995 
da baskaia (Baskaya) da okCuglu (Okçuoglu) TurqeTis winaaRm-
deg, 23536/94 da 24408/94, 8 ivlisi, 1999 [GC].
119 aRniSnuli safuZvliT ori ganacxadi ar iqna miRebuli ar-
sebiTad gansaxilvelad: Kolk da Kislyiy estoneTis winaaRmdeg 
(ganCineba), 23052/04 da 24018/04, 17 ianvari, 2006. es aspeqti 
agreTve wamoiWra, magram ar ganmtkicda saqmeebze Streleci 
(Streletz), kesleri (Kessler) da krenci (Krenz) germaniis winaaR-
mdeg, 34044/96, 35532/97 da 44801/98, 23 marti, 2001 [GC]. ix. 
agreTve K-H W germaniis winaaRmdeg, 37201/97, 22 marti, 2001 
[GC].
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bis mizniT, arsebiTad mniSvnelovania, rom ms-
gavsi sistema mainc regulirdebodes obieq-
turi kriteriumebiT da eqvemdebarebodes 
zedamxedvelobis alternatiul formas120.

es imas ar niSnavs, rom am gziT mopovebu-
li informacia SeiZleba SemdgomSi gamoyene-
buli an gamoqveynebuli iqnes sxva miznebis-
Tvis121. ufro metic, piris cxovrebis intimur 
aspeqtebSi CaZieba uSiSroebis interesebze 
dayrdnobiT, avtomaturad ver gamarTldeba. 
saWiro iqneba gansakuTrebiT damajerebeli 
mizezebis dadgena122.

dauSvebelia pirad cxovrebaSi Careva pi-
radobis mowmobis tarebisa da policiisa Tu 
samxedro SenaerTebisTvis misi wardgenis val-
debulebidan gamomdinare imdenad, ramdenadac 
aRniSnuli ar Seicavs raime pirad informa-
cias123 da msgavsi moTxovna, savaraudod, arse-
biTia konfliqtisa da areulobis viTarebaSi.

zemoaRniSnul konteqstSi SeiZleba rTuli 
iyos bavSvebisTvis meurveobis miniWebis da-
vebis gadawyveta. am dros aucilebelia, ga-
tardes yvela SesaZlo RonisZieba, raTa xe-
lisuflebis naucbaTevma Tu gaWianurebulma 
moqmedebebma bavSvebis da mSoblebis interese-
bi ar Selaxos124. ufro metic, Tumca konfliq-
tisa da areulobis dros dislokaciasa da 
SezRudul gadaadgilebas aucileblad eqneba 
uaryofiTi Sedegi ojaxebis erTianobaze, xe-
lisufleba mainc valdebulia, moeridos ba-
rierebis Seqmnas da miiRos pozitiuri zomebi 
ojaxebis gaerTianebis uzrunvelsayofad125. 

ufro metic, Tumca nebismieri Zalis gamoye-
nebis kanonzomieri saWiroeba, romelic saxle-
bis dangrevas iwvevs, naCvenebi unda iyos126, 
usaxlkarod darCenilTaTvis TavSesafris mi-
sacemad qonebis rekvizicia SesaZlebelia ga-
marTlebul iqnes127 an sulac savaldebulo128. 
120 klasi (Klass) da sxvebi germaniis winaaRmdeg, 5029/71, 6 
seqtemberi 1978 da lianderi (Leander) SvedeTis winaaRmdeg, 
9248/81, 26 marti, 1987.
121 peki (Peck) gaerTianebuli samefos winaaRmdeg, 44647/98, 28 
ianvari, 2003.
122 lustig prini (Lustig-Prean) da beketi (Beckett) gaerTianebuli 
samefos winaaRmdeg, 44647/98, 27 seqtemberi, 1999 da smiti 
(Smith) da greidi (Grady) gaerTianebuli samefos winaaRmdeg, 
33985/96 da 33986/96, 27 seqtemberi, 1999.
123 ganacxadi 16810/90, reintiensi (Reyntjens) belgiis winaaRm-
deg, 73 DR 136 (1992).
124 P, C da S gaerTianebuli samefos winaaRmdeg, 56547/00, 16 
ivlisi, 2002.
125 kviprosi TurqeTis winaaRmdeg, 25781/94, 10 maisi, 2001 [GC].
126 ioileri (Yöyler) TurqeTis winaaRmdeg, 26973/95, 24 ivlisi, 
2003.
127 ix. msjeloba damatebiTi oqmis pirvel muxlTan dakavSirebiT.
128 ix. noaki (Noack) da sxvebi germaniis winaaRmdeg (ganCineba), 
46346/99, 25 maisi, 2000.

da mainc, miuxedavad imisa, rom sakuTari 
saxl-karis xelmisawvdomobis SezRudva SeiZ
leba policiisa da saomari moqmedebebis le-
gitimuri Sedegi iyos129, maTi gangrZobiTi mo-
qmedeba gadasinjvas unda eqvemdebarebodes 
da Sewydes, rogorc ki maTi saWiroeba aRar 
iqneba130.

8. me-9 muxli _ azris, sindisisa da religiis 
Tavisufleba

mTel rig saqmeze sasamarTlom aRiara, 
rom RvTismsaxureba SeiZleba legitimurad 
SeizRudos sazogadoebrivi usafrTxoebis, 
wesrigisa da janmrTelobis miznebisTvis.

aseTi mosazrebebi, cxadia, Tavs iCens re-
ligiuri simboloebis tarebasTan dakavSire-
biT, Tundac piri gamomwvevad ar iqceodes. an 
kidev, SesaZloa garkveul drosa Tu adgilas 
religiuri msaxurebis aRsrulebam gansaku-
TrebiT daZabos mdgomareoba. miuxedavad ami-
sa, aseTi riskis Taobaze dasabuTebuli mosa-
zreba unda arsebobdes131. 

aRniSnuli SezRudvebi, iseve rogorc pi-
rze dakisrebuli valdebuleba, mxolod Sin 
eweodes RvTismsaxurebas im mizezebis gamo, 
romelic ar ukavSirdeba ama Tu im aRmsare-
blobas132, ar unda grZeldebodes imaze metad, 
rac aucilebeli ar aris da, cxadia, ar unda 
iqnes gamoyenebuli imdagvarad, rom religiu-
ri RvTismsaxureba sruliad SeuZlebeli gaxa-
dos133. igive SeiZleba iTqvas religiur Rv-
Tismsaxurebaze samarTaldamcavi organoebis 
da samxedro Zalebis wevrebis mier dakisre-
bul funqciur moTxovnebTan dakavSirebiT134.

9. me-10 muxli _ gamoxatvis Tavisufleba 
konfliqtisa da areulobisTvis damaxasia-

Tebel daZabul viTarebaSi SesaZloa, gark-
veul Temebze msjeloba mizanSewonili ar 
iyos. magram, Tu ar arsebobs Zaladobisken 

129 ix. slivenko (Slivenko) latviis winaaRmdeg, 48321/99, 9 oq-
tomberi, 2003 [GC]
130 kviprosi TurqeTis winaaRmdeg, 25781/94, 10 maisi, 2001 [GC].
131 ix. leila sahini (Leyla Sahin) TurqeTis winaaRmdeg, 44774/98, 
10 noemberi, 2005 [GC], hasani (Hasan) da CauSi (Chaush) bulga-
reTis winaaRmdeg, 30985/96, 26 oqtomberi, 2000 [GC], serifi 
(Serif) saberZneTis winaaRmdeg, 38178/97, 14 dekemberi, 1999 
Metropolitan Church of Bessarabia da sxvebi moldovas winaaRmdeg, 
45701/99, 13 dekemberi, 2001 da aga (Agga) saberZneTis winaaRm-
deg (no.2), 50776/99 da 52912/99, 17 oqtomberi, 2002.
132 ix. msjeloba me-4 oqmis me-2 muxlTan dakavSirebiT.
133 ix. Cha’are Shalom ve Tsedek safrangeTis winaaRmdeg, 27417/95, 
27 ivnisi, 2000 [GC] da kviprosi TurqeTis winaaRmdeg, 25781/94, 
10 maisi, 2001 [GC].
134 ix. kalaCi (Kalaç) TurqeTis winaaRmdeg, 20704/92, 1 ivlisi, 
1997.
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pirdapiri mowodeba an pirebs Soris mtru-
li damokidebuleba, sasamarTlo mxolod ma-
Sin daeTanxmeba msgavsi msjelobisTvis xelis 
SeSlas, Tu warmodgenili iqneba uwesrigobis 
safrTxis damadasturebeli mniSvnelovani mt-
kicebuleba135. Tumca aseTi waqezeba, SeiZleba 
Seadgendes warsulSi gakeTebuli gancxadebe-
bisTvis dasjis da maTi Semdgomi gavrcelebis-
Tvis xelis SeSlis gamamarTlebel safuZvels. 
es gansakuTrebiT Seexeba im SemTxvevebs, roca 
gancxadebebis ena gamorCeulad gesliania, Te-
savs siZulvils da qadagebs Zaladobas136. da 
mainc, saWiroa, rom mkveTrad formulirebuli 
kritika ar avurioT waqezebaSi137, gatarebuli 
RonisZieba calsaxad iyos dasabuTebuli138, 
dakisrebuli sanqciebi ar iyos zedmetad mka-
cri da araTanabarzomieri139, SezRudvebi 
ganmeorebaze ar iyos zRvargadasuli an dro-
Si gawelili140. 

konfliqtebisa da areulobis dros media 
saSualebebi da maTi TanamSromlebi Tavian-
Ti siuJetebisa da komentarebis gamo, advi-
lad SeiZleba Seiqnen mtrulad ganwyobilTa 
mxridan Zaladobis da daSinebis msxverpli. 
aseT SemTxvevebze saxelmwifom Tvali aravi-
Tar SemTxvevaSi ar unda daxuWos. piriqiT, 
igi valdebulia, miiRos adekvaturi dacvisa 
da sagamoZiebo zomebi141. Tavdacva da usafr-
Txoebis mosazrebebi SeiZleba amarTlebdes 
informaciis gavrcelebaze dawesebul SezRu-
dvebsa da akrZalvebs, magram im dromde, vidre 
aRniSnuli RonisZiebebi namdvilad Sedegis 
momtania.142

135 piermoni (Piermont) safrangeTis winaaRmdeg, 15773/89 da 
15774/89, 27 aprili, 1995 da kviprosi TurqeTis winaaRmdeg, 
25781/94, 10 maisi, 2001 [GC].
136 ix. ierSildi (Jersild) daniis winaaRmdeg, 15890/89, 23 seqtem-
beri, 1994 [GC], zana (Zana) TurqeTis winaaRmdeg, 18954/91, 25 
noemberi, 1997 [GC], sureki (Surek) TurqeTis winaaRmdeg (Nos 1 
da 3), 26682/95 da 24735/94, 8 ivlisi 1999 [GC] da falakaoglu 
(Falakaoglu) da seigili (Saygili) TurqeTis winaaRmdeg, 22147/02 
da 24972/03, 23 ianvari, 2007. es agreTve SeiZleba moicavdes 
Sesabamisi pirisTvis intervius CamorTmevis dauSveblo-
bas; hogefeldi (Hogefeld) germaniis winaaRmdeg (ganCineba), 
35402/97, 20 ianvari, 2000.
137 injali (Incal) TurqeTis winaaRmdeg, 22678/93, 9 ivnisi, 1998 
[GC] da ibrahim aqsoi (Ibrahim Aksoy) TurqeTis winaaRmdeg, 
28635/95, 30171/96 da 34535/97, 10 oqtomberi, 2000.
138 jetini (Cetin) da sxvebi TurqeTis winaaRmdeg, 40153/98 da 
40160/98, 13 Tebervali, 2003 da Kommersant Moldovy moldovas 
winaaRmdeg, 41827/02, 9 ianvari, 2007.
139 jeilani (Ceylan) TurqeTis winaaRmdeg, 23556/94, 8 ivlisi, 
1999 [GC] da polati (Polat) TurqeTis winaaRmdeg, 23500/94, 8 
ivlisi, 1999 [GC].
140 kviprosi TurqeTis winaaRmdeg, 25781/94, 10 maisi, 2001 [GC] 
da jetini (Cetin) da sxvebi TurqeTis winaaRmdeg, 40153/98 da 
40160/98, 13 Tebervali, 2003.
141 Özgur Gündem TurqeTis winaaRmdeg, 23144/93, 16 marti, 2000.
142 Observer da Guardian gaerTianebuli samefos winaaRmdeg, 
13585/88, 26 noemberi, 1991.

ufro metic, msgavsi informaciis gaJonvis 
aRkveTis aucilebloba SeiZleba gamonaklis 
SemTxvevaSi safuZvlad daedos Jurnalis-
tisTvis moTxovnis wayenebas, gaamJRavnos 
informaciis wyaro143, mxolod ukiduresad 
gadaudebeli viTareba unda uZRodes sacxo-
vrebeli saxlis Tu samuSao adgilis Crekas, 
raTa aseTi RonisZiebebi gamarTlebulad Cai-
Tvalos144. 

10. me-11 muxli _ Sekrebisa da gaerTianebis 
Tavisufleba

sasamarTlom daadgina mosaxleobaSi ara-
popularuli demonstrantebis dacvis auci-
lebloba maTi mSvidobiani Sekrebis darbevis 
mosurneTagan145. konfliqtisa Tu areulobis 
konteqstSi es SeiZleba xelisuflebisTvis 
praqtikulad ganuxorcielebeli an zedmetad 
mZime tvirTi iyos, gansakuTrebiT maSin, roca 
es sicocxlis dasacavad mimarTuli RonisZie-
bebis xarjze xdeba an samarTaldamcavi orga-
noebis muSakTa sicocxles seriozuli safr-
Txe eqmneba. Tumca dauSvebelia gauazrebeli 
da swrafi daskvnis gamotana zemoT aRniSnuli 
erT-erTi SesaZleblobis sasargeblod146. pi-
riqiT, daskvna dasabuTebuli unda iyos147. 
Tu erT-erTi safrTxe mainc dadgindeba, Se-
saZloa arapopularul demonstrantebs Sekre-
bis naklebad problemur adgilas gadatana 
moeTxovoT148, demonstracia sulac Sewydes 
an ar mieces dawyebis saSualeba149. savsebiT 
legitimuri iqneba demonstraciis mier sakve-
bis ganawilebisTvis an samxedro Tu policiis 
SenaerTebis mier msgavsi sasicocxlo Ro-
nisZiebis ganxorcielebisTvis xelis SeSlis 
aRkveTa150. aseve legitimuria im pirTa mimarT 
sanqciebis jerovani Sefardeba, vinc Sekre-
143 gudvini (Goodwin) gaerTianebuli samefos winaaRmdeg, 
17488/90, 27 marti, 1996 [GC]. 
144 romeni (Roemen) da Smiti ( Schmit) luqsemburgis winaaRmdeg, 
51772/99, 25 Tebervali, 2003.
145 platforma ”Ärtze Für Das Leben“ avstriis winaaRmdeg, 
10126/82, 21 ivnisi, 1980 da olingeri (Ollinger) avstriis wina
aRmdeg, 76900/01, 29 ivnisi, 2006.
146 rogorc amas adgili hqonda saqmeze stankovi (Stankov) da 
gaerTianebuli makedoniuri organizacia ”Ilinden“ bulgareTis 
winaaRmdeg, 29221/95 da 29225/95, 2 oqtomberi, 2001 da guneri 
(Guneri) TurqeTis winaaRmdeg, 42853/98, 43609/98 da 44291/98, 
12 ivlisi, 2005. ix. guneri (Guneri) TurqeTis winaaRmdeg, 
42853/98, 43609/98 da 44291/98, 12 ivlisi, 2005.
147 ix. guneri (Guneri) TurqeTis winaaRmdeg, 42853/98, 43609/98 
da 44291/98, 12 ivlisi, 2005. 
148 rogorc es moxda saqmeze sise (Cissé) safrangeTis winaaRm-
deg, 51346/99, 9 aprili, 2002.
149 ganacxadi 8191/78, Rassemblement Jurassien da Unité Jurassienne 
Sveicariis winaaRmdeg, 17 DR 93 (1979).
150 Sdr. gustafsoni (Gustafsson) SvedeTis winaaRmdeg, 15573/89, 
25 aprili, 1996 [GC].
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baze sityviT Tu saqcieliT ganzrax gamoiwvia 
seriozuli areuloba151.

amas garda, gaerTianebis Tavisuflebasa da 
me-11 muxlis me-2 punqtSi gaTvaliswinebul 
miznebs Soris wonasworobis dacvisas regla-
mentacia, akrZalvis nacvlad, SesaZloa, ufro 
misaRebi forma iyos. Tumca, roca arsebobs 
dasabuTebuli eWvi, rom garkveuli gaerTia-
nebisa Tu Sekrebisgan seriozuli uwesrigobis 
safrTxe momdinareobs, zogadi xasiaTis Ro-
nisZieba, rogoricaa saqmianobis SeCereba, sa-
varaudod, gamarTlebulia152. igive iTqmis im 
SemTxvevebze, roca gaerTianebis wevrebs Tu 
Sekrebis monawileebs Tavad eliT safrTxe153. 
mtkicebuleba am drosac unda iyos damajere-
beli da saqmianobis akrZalva ar unda grZel-
debodes imaze metxans, vidre es aucilebelia. 

gaerTianebis mier Zaladobis da sxva anti-
demokratiuli qmedebebis mxardaWera, garda 
gaerTianebuli erebis qartiasTan Sesabami-
sobaSi arsebuli Zalis gamoyenebisa, asocia-
ciis daSlis gamamarTlebeli safuZvelia154, 
magram, vinaidan aRniSnuli unda emyarebodes 
sasamarTlos dasabuTebul gadawyvetile-
bas155, arasaboloo xasiaTis mqone akrZalva, 
saqmianobis SeCerebis saxiT, konfliqtis da 
areulobis viTarebaSi misaRebi iqneboda. am 
SemTxvevaSic gadawyvetilebis miRebamde xe-
lisuflebaze dakisrebuli mtkicebis tvirTis 
Semsubuqeba dauSvebelia156. 

ufro metic, marTalia, saqmianoba, romelic 
xels uSlis sasicocxlo funqciebis ganxor-
cielebas, me-11 muxliT daculi araa, profe-
siuli kavSiris mier msgavsi moRvaweoba unda 
gamorCeulad ZirgamomTxreli iyos, raTa misi 
SeCereba gamarTlebulad CaiTvalos. piris 
Tanamdebobis xasiaTi ver CaiTvleba sakmaris 

151 ix. osmani (Osmani) da sxvebi yofili iugoslaviis respub-
lika makedoniis winaaRmdeg (ganCineba), 50841/99, 11 oqtom-
beri, 2001.
152 ganacxadi 8440/78, qristianebi rasizmisa da faSizmis wi-
naaRmdeg gaerTianebuli samefos winaaRmdeg, 21 DR 138 (1980).
153 rogorc es moxda saqmeze sise (Cissé) safrangeTis winaaRm-
deg, 51346/99, 9 aprili, 2002.
154 keTildReobis partia (Refah Partisi) da sxvebi TurqeTis wi-
naaRmdeg, 41340/98, 41342/98, 41343/98 da 41344/98, 13 Teber-
vali, 2003. [GC]
155 gaerTianebis winaaRmdeg miRebuli RonisZieba SeiZleba 
prevenciuli iyos ise, rom antidemokratiuli miznebis faq-
tobrivi ganxorcieleba ar moiTxovebodes; keTildReobis 
partia (Refah Partisi) da sxvebi TurqeTis winaaRmdeg, 41340/98, 
41342/98, 41343/98 da 41344/98, 13 Tebervali, 2003 [GC].
156 faqtis magivrad varaudze dayrdnobam me-11 muxlis dar-
Rveva Seadgina Semdeg saqmeebze: gaerTianebuli komunisturi 
partia da sxvebi TurqeTis winaaRmdeg, 19392/92, 30 ianvari, 
1998 [GC] da socialisturi partia da sxvebi TurqeTis winaaR-
mdeg, 21237/93, 25 maisi 1998 [GC].

safuZvlad, rom mas aekrZalos profesiuli 
kavSiris wevroba konfliqtisa Tu areulo-
bis periodSi157, magram mis valdebulebeb-
Tan konfliqtur saqmianobaSi monawileobaze 
akrZlava ki SeiZleba gamarTldes158. konfliq-
tis viTarebam SeiZleba agreTve gaamarTlos 
dasaregistrirebeli gaerTianebis miznebis 
legitimurobis garkvevis gaWianureba. Tumca, 
savaraudod, yovelgvari dasabuTebis gareSe 
organizaciis registraciaze uaris gamarT-
leba ver moxerxdeba159. 

11. me-12 muxli _ qorwinebis ufleba 
konfliqtisa Tu areulobis viTarebam 

SeiZleba daabrkolos ganqorwinebisa da xe-
laxali daqorwinebis maregulirebeli norme-
bis moqmedeba. amas, savaraudod, ar SeiZleba 
mohyves saxelmwifos pasuxismgebloba me-12 
muxlis safuZvelze, magram mniSvnelovanma 
gaWianurebam SesaZloa am periodSi dabade-
buli bavSvebis statusze uaryofiTi gavlena 
iqonios. konfliqtis/areulobis damTavrebis 
Semdeg saWiroa statusis mosawesrigeblad Se-
sabamisi RonisZiebebi iqnes gatarebuli160.

12. pirveli damatebiTi oqmis pirveli 
muxli _ sakuTrebis ufleba

kerZo sakuTrebis droebiTi rekvizicia 
konfliqtisa Tu areulobis viTarebis sa-
pasuxod161, ramac SeiZleba mesame pirTa wi-
naSe nakisri saxelSekrulebo valdebulebe-
bis darRveva gamoiwvios, calsaxad Seadgens 
sakuTrebis kontrols zogadi interesis sa-
fuZvelze. aseT viTarebaSi kompensaciis saWi-
roeba warmoiSoba mxolod im SemTxvevaSi, Tu 
samarTalwarmoeba Zalze gaWianurda da piris-
Tvis kanonieri interesebi Selaxa162. 

aris saqmeebi, romlebic daqiravebuli sac
xovrebeli saxlis dabrunebasTan dakavSire-
buli sakanonmdeblo da administraciuli sa-
marTalwarmoebis gaWianurebas Seexeba. aseT 
157 Sdr. ganacxadi 11603/85, sajaro samsaxuris kavSiris sabWo 
da sxvebi gaerTianebuli samefos winaaRmdeg, 50 DR 228 (1987).
158 ix. rekveni (Rekvényi) ungreTis winaaRmdeg, 25390/94, 20 mai-
si, 1999 [GC] politikur saqmianobasTan dakavSirebiT.
159 sidiropulosi (Sidiropoulos) da sxvebi saberZneTis winaaRm-
deg, 26695/95, 10 ivlisi, 1998.
160 ix. the Court’s concern in F Sveicariis winaaRmdeg, 11329/85, 18 
dekemberi, 1987 about the effect of unreasonable restrictions on remar-
riage. Such action may also be needed to secure inheritance rights that 
could be protected under Article 8.
161 aseve saerTaSoriso embargosa da sxva valdebulebebis 
ganxorcieleba; ix. Islamic Republic of Iran Shipping Line TurqeTis 
winaaRmdeg (ganCineba), 40998/98, 10 aprili, 2003.
162 ix. Stran Greek Refineries da Stratis Andreadis saberZneTis winaaR-
mdeg, 13427/87, 9 dekemberi, 1994, para 72.
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SemTxvevebSi saqme gvaqvs sacxovrebeli saxle-
bis krizisis Tavidan acilebis kanonier inte-
resTan. konfliqtisa da areulobis SemTxveva-
Si es problemebi ufro mZafr xasiaTs iRebs. am 
dros saxelmwifo SeiZleba mimarTavdes saku-
TrebiT sargeblobis kontrolis gzas, raTa 
droebiT uzrunvelyos, magaliTad, iZulebiT 
gadaadgilebul pirTaTvis sacxovrebeli, ca-
rieli Senobebis dakavebiT an dakavebul Se-
nobebSi usaxlkarod darCenilTa SesaxlebiT. 
Tumca aseT SemTxvevaSi xelisuflebam unda 
aCvenos, rom keTilsindisierad ecada proble-
mis mogvarebas alternatiuli gzebiT da rom 
aseTi RonisZiebebiT moculi ojaxebis inte-
resebi ar aris Selaxuli. rodesac alterna-
tiuli gansaxleba ver xerxdeba, gadaudebeli 
mdgomareobis daregulirebis Semdeg aucile-
belia qonebis mesakuTreebs aunazRaurdeT da-
nakargi. saxelmwifom unda uzrunvelyos Sesa-
tyvisi meqanizmi, raTa mesakuTreebma SeZlon 
TavianTi sakuTrebis dabruneba.163

konfliqtisa da areulobis konteqstSi 
SeiZleba warmoiSvas garemoebebi, roca gark-
veuli farTobi kontrolirdeba an gadake-
tilia. amis Sedegad, aRniSnul teritoriaze 
arsebuli sakuTrebis mepatroneebs TavianT 
qonebaze SeiZleba xeli aRar miuwvdebodeT. 
aRniSnuli principulad daiSveba, magram unda 
dadasturdes, rom msgavsi SezRudva aucile-
belia Sesabamisi drois ganmavlobaSi. amasTan, 
SeZlebisdagvarad, unda uzrunvelyofil iqnes 
piradi nivTebis SezRuduli xelmisawvdomoba 
mainc, roca es SesaZlebelia164.

zogjer qonebis ganadgureba gardauvalia, 
roca amas moiTxovs samxedro da samarTaldam-
cavi uwyebebis moqmedebebi. magram zogjer am 
ukanasknels marodioroba axlavs Tan. pirveli, 
cxadia, SeiZleba gamarTldes, Tu dadasturde-
ba, rom moqmedebebi aucilebeli iyo da Semd-
gom kompensacia gadaxdili iqna165. rac Seexeba 
163 ix. gilou (Gillow) gaerTianebuli samefos winaaRmdeg, 
9063/80, 24 noemberi, 1986, spadea (Spadea) da skalabrino (Scal-
abrino) italiis winaaRmdeg, 12868/87, 28 seqtemberi, 1995, Immo-
biliare Saffi italiis winaaRmdeg, 22774/93, 28 ivlisi, 1999 
[GC] da edoardo palumbo (Edoardo Palumbo) italiis winaaRm-
deg, 15919/89, 30 noemberi 2000.
164 ix. luazidu (Loizidou) TurqeTis winaaRmdeg, 15318/89, 18 de-
kemberi, 1996 [GC] da kviprosi TurqeTis winaaRmdeg, 25781/94, 
10 maisi, 2001 [GC].
165 pirveli ar dadginda saqmeebze: akdivari (Akdivar) da sxvebi 
TurqeTis winaaRmdeg, 21893/93, 16 seqtemberi, 1996 [GC], sel-
Cuki (Selçuk) da askeri (Asker) TurqeTis winaaRmdeg, 23184/94 
da 23185/94, 24 aprili, 1998, bilgini (Bilgin) TurqeTis wi-
naaRmdeg, 23819/94, 16 noemberi, 2000, ioileri (Yöyler) Turqe-
Tis winaaRmdeg, 26973/95, 24 ivlisi, 2003 da isaieva (Isayeva), 
iusupova (Yusupova) da bazaieva (Bazayeva) ruseTis winaaRmdeg, 
57947/00, 57948/00 da 57949/00, 24 Tebervali, 2005.

marodiorobas, saxelmwifom ar unda dauSvas 
aRniSnuli moqmedebebi, ar unda Seuwyos maT 
xeli da pasiuri mimnebeblobiT ar dauSvas za-
ralis dadgoma, vinaidan, winaaRmdeg SemTxve-
vaSi, Tavad agebs pasuxs danakargze.166

roca droebiT CamorTmeuli sakuTreba ga-
moiyeneba an aris eWvi misi gamoyenebis Ta
obaze, es SeiZleba gamarTldes konfliqtis 
konteqstSi,167 magram samudamo CamorTmeva 
dauSvebelia, Tu ar damtkicda sisxlis samar
Tlis saqmeze, rom qoneba danaSaulis Cadenis 
sagani iyo168 an rom es qoneba ar SeiZleba yo-
filiyo samoqalaqo brunvaSi169.

13. pirveli oqmis me-2 muxli _ ufleba ga-
naTlebaze 

sasamarTlom daadgina, rom swavlebis 
uzrunvelyofis gaWianurebam me-2 muxlTan 
Sesabamisobis problema SeiZleba warmoSvas. 
Tumca man aseve daadgina, rom gaWianureba 
SeiZleba gamarTldes dazaralebuli bavSvis 
piraduli garemoebebis gamo170. aseTi daskvna 
iqna gamotanili piradi travmis konteqstSi. 
igive gamarTleba SeiZleba hqondes gaWianure-
bas konfliqtis an areulobis viTarebaSi. 
es gansakuTrebiT exeba im SemTxvevebs, roca 
skolaSi daswrebam SeiZleba bavSvebs safrTxe 
Seuqmnas da, amdenad, konvenciis me-2 muxli-
dan gamomdinare, pozitiur valdebulebebs 
upiratesoba eniWeba171. 

roca ar arsebobs uSualo safrTxe, dauS-
vebelia dayovneba da alternatiuli Ronis-
Ziebebi saswrafod unda iqnes gatarebuli172. 
roca saswavlo procesi didi xnis ganmavlo-
baSia moSlili, ganaTlebis uzrunvelyofis 
valdebuleba gulisxmobda gacdenili swavle-
bis anazRaurebas. 

saxelmwifom SeiZleba ganmuxtos sxvadasxva 
jgufebs Soris daZabuloba saganmanaTle-
166 ix. raimondo (Raimondo) italiis winaaRmdeg, 12954/87, 22 
Tebervali, 1994 da kviprosi TurqeTis winaaRmdeg, 25781/94, 
10 maisi, 2001 [GC].
167 rogorc saqmeze raimondo (Raimondo) italiis winaaRmdeg.
168 filipsi (Phillips) gaerTianebuli samefos winaaRmdeg, 
41087/98, 5 ivlisi, 2001.
169 rogorc saqmeze AGOSI gaerTianebuli samefos winaaRmdeg, 
9118/80, 24 oqtomberi, 1986.
170 skozari (Scozzari) da giunta (Giunta) italiis winaaRmdeg, 
39221/98 da 41963/98, 13 ivlisi, 2000 [GC].
171 ix. zemoT.
172 ix. pirveli oqmis me-2 muxlis darRveva saqmeze kvipro-
si TurqeTis winaaRmdeg, 25781/94, 10 maisi, 2001 [GC]. ara-
nairi RonisZieba ar gatarebula ganaTlebis uzrunvel-
sayofad CrdiloeT kviprosSi umciresobaSi myofi berZeni 
kviproselebis enobrivi tradiciebis Sesabamisad. Crdilo-
eT kviprosSi ganaTlebis sferos akontrolebda CrdiloeT 
kviprosis Turquli respublikis xelisufleba.
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blo programebis meSveobiT. aseTi RonisZieba 
Seadgens ekonomikuri, socialuri da kultu-
ruli uflebebis Sesaxeb saerTaSoriso paqtis 
me-13 muxlidan da rasobrivi diskriminaciis 
yvela formis aRmofxvris Sesaxeb saerTaSo-
riso konvenciis me-7 muxlidan gamomdinare 
valdebulebis erT-erT aspeqts. aucilebelia, 
rom aRniSnuli RonisZiebebi ar isaxavdes miz-
nad bavSvebis indoqtrinacias maTi mSoblebis 
religiuri da filosofiuri Sexedulebebis 
sawinaaRmdegod173. 

14. pirveli oqmis me-3 muxli - ufleba Tavi-
sufal arCevnebze 

eTnikuri, erovnuli, enobrivi Tu reli-
giuri niSniT gansxvavebul sxvadasxva jgu-
febs Soris arsebuli uTanxmoebis gamo, sasa-
marTlo amarTlebs sakanonmdeblo organos 
warmomadgenlobiT struqturas. parlamentSi 
sxvadasxva jgufebis monawileobam SeiZleba 
maT Soris arsebuli daZabuloba ganmuxtos174. 
igive SeiZleba iTqvas konfliqtebis da areu-
lobis gamomwvevi daZabulobis ganmuxtvazec. 

aqtiuri antidemokratiuli saqmianoba Se-
saZloa sakanonmdeblo organos garkveul we-
vrTaTvis Tanamdebobaze yofnis an sxva saxis 
politikuri saqmianobis uflebis CamorTme-
vis safuZveli gaxdes175. msgavsi RonisZieba 
SeiZleba gatardes parlamentis nebismieri 
wevris an deputatis mandatis msurvelis mi-
marT, Tu isini mouwodeben xalxs Zaladobis-
ken an mxars uWeren sakuTari qveynis winaaRm-
deg Zalis gamoyenebas gaerTianebuli erebis 
qartiis moTxovnebis sawinaaRmdegod.

aseTi akrZalva SeiZleba mxolod piris kon-
kretul qmedebas efuZnebodes176. igi mxolod 
SezRuduli xangrZlivobis unda iyos177. aseT 
sanqcias ganmsazRvreli Sedegi unda hqondes 
mxolod maSin, roca Sesabamisi qmedebis Cadena 
173 ix. keldseni (Kjeldsen), busk madseni (Busk Madsen) da peder-
seni (Pedersen) daniis winaaRmdeg, 5095/71, 5920/72 da 5926/72, 
7 dekemberi, 1976 da efstratiu (Efstratiou) saberZneTis wi-
naaRmdeg, 24095/94, 18 dekemberi, 1996.
174 maTiu mohini (Mathieu-Mohin) da klerfaiti (Clerfayt) belgiis 
winaaRmdeg, 9267/81, 2 marti, 1987.
175 keTildReobis partia (Refah Partisi) da sxvebi TurqeTis wi-
naaRmdeg, 41340/98, 41342/98, 41343/98 da 41344/98,13 Teber-
vali, 2003 [GC]; ganixila ra saqme me-11 muxliT, sasamarTlom 
saWirod ar miiCnia emsjela pirveli oqmis me-3 muxlze.
176 ix. pirveli oqmis me-3 muxlis darRveva saqmeze selim sa-
daki (Selim Sadak) da sxvebi TurqeTis winaaRmdeg, 25144/94, 
26149/95-26154/95, 27100/95 da 27101/95, 11 ivnisi, 2002. par-
tiis daSlis mizezi ar iyo im pirTa qceva, romlebmac partiis 
daSliT saparlamento mandati dakarges.
177 xuTi wlis periodi ar gaprotestda saqmeze keTildReobis 
partia (Refah Partisi ) TurqeTis winaaRmdeg, magram zusti vada 
sadavo qmedebis xasiaTs unda ukavSirdebodes.

sasamarTlo ganxilvis Sedegad dadasturda, 
magram savaraudod uflebamosilebis SeCere-
ba sasamarTlos gadawyvetilebis gamotanamde 
daiSveba, gansakuTrebiT maSin, roca konfliq-
ti Tu areuloba aferxebs saqmis ganxilvas. 
konfliqtma an areulobam SeiZleba gaamarT-
los arCevnebis dagvianeba, gansakuTrebiT ma-
Sin, roca, savaraudod, arsebuli garemoebebi 
xels SeuSlis amomrCevelTa nebis Tavisufal 
gamoxatvas. 

15. me-4 oqmis pirveli muxli - valauvalobis 
gamo Tavisuflebis aRkveTis akrZalva 

mocemul debulebasTan dakavSirebiT pre-
cedentuli samarTali ar arsebobs, magram ver 
dgindeba is mizezebi, ris gamoc konfliqtisa 
Tu areulobis viTarebas SeiZleba xeli SeeSa-
la me-4 oqmis pirveli muxliT gaTvaliswine-
buli uflebis realizebisTvis.

16. me-4 oqmis me-2 muxli - gadaadgilebis Ta-
visufleba

gadaadgilebis Tavisuflebasa da me-2 
muxlis me-3 punqtiT gaTvaliswinebuli sacxo-
vrebeli adgilis arCevis TavisuflebaSi Ca-
revis farglebi aucileblad moicavs Seia-
raRebuli konfliqtisa da Sinaareulobis 
SemTxvevebs. precedentuli samarTali aqamde 
Seexeboda mxolod konkretuli pirebis mimarT 
dakisrebul akrZalvebs sacxovrebeli adgi-
lis datovebasTan dakavSirebiT178, Secvlili 
sacxovrebeli adgilis registrirebis Tao-
baze179, konkretul teritoriaze SesvlasTan180 
da sazRvargareT gamgzavrebasTan181 dakavSi-
rebiT. msgavsi SezRudvebi gamarTlda, rode-
sac naCvenebi iqna dasabuTebuli safrTxe, rom 
piri momavalSi Caidenda samarTaldarRvevas 
an saWiro iyo misi qveynis SigniT datoveba. 
rodesac ar arsebobs SezRudvis iuridiuli 
safuZveli an roca isini imaze metad grZel-
deba, vidre saWiroa, konvenciis moTxovnebi 
irRveva. agreTve SezRudvebi unda iyos dasa-

178 raimondo (Raimondo) italiis winaaRmdeg, 12954/87, 22 
Tebervali, 1994, denici (Denizci) da sxvebi kviprosis winaaRm-
deg, 25316-25321/94 da 27207/95, 23 maisi, 2001, botaro (Botta-
ro) italiis winaaRmdeg, 56298/00, 17 ivlisi, 2003 da luordo 
(Luordo) italiis winaaRmdeg, 32190/96, 17 ivlisi, 2003.
179 bolati (Bolat) ruseTis winaaRmdeg, 14139/03, 5 oqtomberi, 
2006.
180 landfrogdi (Landvreugd) niderlandebis winaaRmdeg, 
37331/97, 4 ivnisi, 2002, olivieira (Olivieira) niderlandebis wi-
naaRmdeg, 33129/96, 4 ivnisi, 2002 da guneri (Guneri) TurqeTis 
winaaRmdeg, 42853/98, 43609/98 da 44291/98, 12 ivlisi, 2005.
181 baumani (Baumann) safrangeTis winaaRmdeg, 33592/96, 22 
maisi, 2001.
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buTebuli182. amas garda, arsebiTi mniSvneloba 
aqvs imas, rom Careva ar iyos araTanabarzo-
mieri, gansakuTrebiT im gavlenis Tvalsazri-
siT, romelic msgavs SezRudvebs aqvs piris 
SesaZleblobaze, icxovros da imuSaos183.

cxadia, ufro ganzogadebuli SezRudvebi, 
rogoricaa komendantis saaTi da ama Tu im te-
ritoriaze Sesvlis Tu sazRvargareT gasvlis 
akrZalva, SesaZloa gamarTldes konfliqtisa 
Tu areulobis gamwvavebis Tavidan acilebisa 
da Sesabamis pirTa keTildReobis dacvis dasa-
buTebiT. da mainc, moiTxoveba Sesabamisi mtki-
cebulebebi, romlebic daadasturebda msgavsi 
Carevis aucileblobas. amasTan dauSvebelia, 
SezRudvebma xeli SeuSalos sicocxlisaTvis 
saWiro sagnebis/momsaxurebis xelmisawvdo-
mobas an arajerovnad daabrkolos ojaxe-
bis gaerTianeba. arsebiTi mniSvneloba aqvs 
SezRudvebis aRniSnul Sedegebze gamudmebul 
monitorings.

17. me-4 oqmis me-3 muxli - moqalaqeTa gaZe-
vebis akrZalva 

evropuli konvenciis teqstSi moqalaqe-
Ta gaZevebis akrZalvas ar aqvs makvalifici-
rebeli SezRudva, Tumca es xels ar uSlis 
daskvnis gakeTebas, rom aRniSnul akrZalvas 
absoluturi xasiaTi ar aqvs. amasTan, moqala-
qeTa gaZevebis akrZalvidan SeiZleba gadaxve-
va. marTalia, ver dgindeba is mizezebi, ris 
gamoc konfliqtisa Tu areulobis viTarebas 
SeiZleba xeli SeeSala me-4 oqmis me-3 muxliT 
gaTvaliswinebuli akrZalvis Sesrulebis-
Tvis (gasaTvaliswinebelia, rom amas SeiZleba 
konvenciis me-2 da me-3 muxlebis darRvevis 
riskic axldes), zemoT moyvanili msjeloba 
SeiZleba gamodges mocemul konteqstSic.

18. me-4 oqmis me-4 muxli da me-7 oqmis pir-
veli muxli - ucxoelTa koleqtiuri gaZevebis 
akrZalva da ucxoelTa gaZevebasTan dakavSi-
rebuli saproceso garantiebi

dasknva, rom koleqtiur gaZevebas adgili 
hqonda, SeiZleba mxolod maSin iqnes aci-
lebuli, roca aSkaraa, rom gadawyvetileba 
TiToeuli saqmis konkretuli garemoebebis 
gonivrul da obieqtur gamokvlevas emyare-
boda. 
182 guneri (Guneri) TurqeTis winaaRmdeg, 42853/98, 43609/98 da 
44291/98, 12 ivlisi, 2005.
183 pensiisa da fostis miReba gansakuTrebiT mniSvnelovani 
iyo landfrogdis saqmeze.

zemoaRniSnuli msjelobis mniSvnelobis xa-
zgasasmelad sasamarTlom gamoTqva mzadyofna, 
uaryofiTi daskvnebi gaekeTbina politikuri 
konteqstidan, daStampuli dasabuTebidan 
da iuridiuli konsultaciis ararsebobi-
dan184. ucxoelTa mimarT mtruli damokide-
buleba SeiZleba dasruldes konfliqtiT an 
iyos areulobis mizezi, magram es ar SeiZleba 
amarTlebdes ucxoelTa mimarT msgavsi koleq-
tiuri RonisZiebebis gatarebas. sajaro wesri-
gisa da erovnuli uSiSroebis mosazrebebiT 
SesaZlebelia naklebad drakonuli RonisZie-
bebi, magaliTad, qveynis SigniT gadadgilebis 
SezRudva gamarTldes.

SesaZlebelia sajaro wesrigisa da erovnu-
li uSiSroebis interesebi safuZvlad daedos 
me-7 oqmis pirveli muxlis saproceso garan-
tiebis amoqmedebis dayovnebas gaZevebis Semd-
gom momentamde. magram dauSvebelia, davas-
kvnaT, rom aman SeiZleba uaryofiTi gavlena 
moaxdinos individualuri garemoebebis Se-
mowmebaze Tavdapirveli gadawyvetilebis mi-
Rebis procesSi. Tumca aRniSnuli SesaZlebe-
lia konfliqtisa Tu areulobis konteqstSi. 
yvela SemTxvevaSi unda arsebobdes gaZevebis 
iuridiuli safuZveli185. 

19. me-7 oqmi, me-2 muxli, gasaCivrebis ufle-
ba sisxlis samarTlis saqmeebze

 konfliqtisa da areulobis dros Cadenili 
zogierTi danaSaulis bunebis gamo, piri ga-
samarTldeba uzenaesi sasamarTlos pirveli 
instanciiT. aseT SemTxvevaSi, ar arsebobs 
valdebuleba, rom ganaCeni gasaCivrdes zemd-
gom instanciaSi. sxvagvarad, ar arsebobs sxva 
raime mizezi, ris gamoc konfliqtisa Tu areu-
lobis viTareba uaryofiT gavlenas axdendes 
xsenebuli garantiis Sesrulebaze. marTlac, 
es garantia gansakuTrebiT mniSvnelovania, 
roca pirs asamarTleben in absentia186. 

20. me-7 oqmis me-3, me-4 da me-5 muxlebi - 
kompensacia mcdari msjavrdebisTvis, piris 
ufleba, ar iqnes gasamarTlebuli an dasjili 
orjer da meuRleTa Soris Tanasworoba 

ar arsebobs Sesatyvisi gadawyvetilebebi 
aRniSnul muxlebze, magram rTulia mizezis 
184 konka (Conka) belgiis winaaRmdeg, 51564/99, 5 Tebervali, 2002.
185 bolati (Bolat) ruseTis winaaRmdeg, 14139/03, 5 oqtomberi, 
2006.
186 ix. krombaxi (Krombach) safrangeTis winaaRmdeg, 29731/96, 13 
Tebervali, 2001 da Papon safrangeTis winaaRmdeg, 54210/00, 
25 ivlisi, 2002.
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dasaxelebac, ris gamoc konfliqtisa da areu-
lobis viTareba uaryofiT zegavlenas moax-
denda am muxlebiT garantirebuli uflebebis 
Sesrulebaze.

g) daskvna 
sasamarTlos precedentuli samarTali, 

romelic uSualod Seexeba konfliqtebis da 
areulobis periodSi adamianis uflebaTa 
realizebas, ricxobrivad didi ar aris. Tumca 
igi sakmarisze metia arsebiTi mniSvnelobis 
mqone standartebis da praqtikis demonstri-
rebisTvis, romlebic daculi unda iqnes msgavs 
rTul viTarebaSi. precedentuli samarTli-
dan gamomdinare qvemoT CamoTvlili punqtebi 
gansakuTrebiT mniSvnelovania konfliqtisa 
da areulobis viTarebaSi saWiro midgomis Se-
muSavebisTvis:

a) adamianis uflebebi unda iyos rogorc 
qmedebis mizani, ise am qmedebis safuZveli;

b) qmedebas unda hqondes mkafio iuridiuli 
safuZveli da igi unda dadgindes kon
fliqtisa Tu areulobis viTarebis Seqm-
namde rac SeiZleba adre; 

g) konfliqtisa da areulobis viTarebaSi 
yvelas, visi valdebulebebic SeiZleba 
adamianis uflebebisTvis saziano iyos, 
unda CautardeT Sesatyvisi treningi;

d) saWiroa, rom TiToeul qmedebaze yovel-
Tvis xelmisawvdomi iyos damoukidebeli, 
miukerZoebeli sasamarTlo kontroli da 
sxva Sesatyvisi samarTlebrivi dacvis sa-
Sualebebi uflebamosilebis gadaWarbebis 
safrTxis Sesamcireblad. gansakuTrebu-
li aqcenti unda gakeTdes im uflebebis 
savaraudo darRvevebis srulyofil da 
qmediT gamoZiebaze, romlebisganac ga-
daxveva dauSvebelia da Sesabamis pirTa 
pasuxisgebaSi micemaze;

e) Sesabamisi zomebi unda iqnes miRebuli si-
cocxlis xelyofis Tavidan asarideblad, 
rogorc Zalis gamoyenebis, ise samoqala-
qo pirebis dacvis konteqstSi; 

v) wamebis, araadamianuri mopyrobisa da Rir-
sebis damamcirebeli mopyrobis akrZalva 
unda Sesruldes rogorc konfliqtisa da 
areulobis viTarebaSi gatarebuli Ronis-
Ziebis dros, ise Tavisuflebis aRkveTis 
adgilebSi;

z) dauSvebelia xelisuflebis TviTnebobis 
TvalsazrisiT, mowyvlad pirTa dacvis 
valdebulebis ugulebelyofa;

T) dauSvebelia pirTa iZuleba, monawileoba 
miiRon konfliqtisa Tu areulobis Sede-
gebis aRmofxvraSi, gauTanabrdes ymobas; 

i) Tavisuflebis aRkveTa SeiZleba mxolod 
amomwuravad CamoTvlil SemTxvevebSi; wi-
naswari patimroba gadaudebel SemTxve-
vaSi unda iyos saTanadod dasabuTebuli 
da ar unda grZeldebodes imaze metxans, 
vidre es aucilebelia; yvela dakavebuli 
da dapatimrebuli piri saTanadod unda 
iyos aRricxuli da maT unda miuwvde-
bodeT xeli damoukidebel iuridiul 
konsultaciaze;

k) yvela sasamarTlo procesi unda Catardes 
samarTlianad da Tavidan unda iqnes aci-
lebuli gaWianureba, xolo Tu es ver 
xerxdeba, unda gamoiricxos dayovnebis 
preiudicialuri Sedegebi; 

l) TvalTvalsa da mosmenebs unda hqondes 
obieqturi safuZveli da mopovebuli in-
formacia ar unda iqnes gamoyenebuli an 
gamJRavnebuli sxva miznebisTvis;

m) dauSvebelia, rom sacxovrebeli saxlebi 
aucileblobis gareSe ganadgurdes; roca 
saWiroebis SemTxvevaSi Sesabamisi Ronis-
Ziebebi unda gatardes dazaralebulTa 
xelaxla gansasaxleblad;

n) religiuri RvTismsaxureba unda ganxor-
cieldes minimaluri dabrkolebis piro-
bebSi; 

o) mZafrad formulirebuli kritika ar 
unda iqnes aRreuli waqezebaSi; 

p) arapopularuli demonstrantebi dacul 
unda iqnen yvela SesaZlo gziT da gaer-
Tianebis winaaRmdeg mimarTuli nebismie-
ri qmedeba saTanadod iyos dasabuTebuli; 

J) qonebiT sargeblobis, dazianebis da ga-
nadgurebis Sedegad pirs unda mieces Se-
sabamisi kompensacia da nebismieri qoneba, 
romelic dakavebulia sajaro interesebi-
dan gamomdinare, unda daubrundes Tavis 
mesakuTres SeZlebisdagvarad male; 

r) saganmanaTleblo procesisa da arCevne-
bis CamSleli qmedebebi minimumamde unda 
iyos dayvanili; 

s) dauSvebelia gadaadgilebis Tavisufle-
baze gadametebuli SezRudvebis dakis-
reba da ucxoelTa koleqtiuri gaZeveba 
pirdapir Tu eventualurad.
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III. pasuxismgebloba konfliqtis 
zonebSi
a) Sesavali

iqidan gamomdinare, rom konvenciis de-
bulebebi Semxeblobas inarCunebs konfliq-
tis zonebSi dominirebul viTarebebSi, maTi 
moTxovnebis SesaZlo daucvelobis gamo, pa-
suxismgeblobis sakiTxi gardauvlad warmoi-
Soba. aRniSnuli sakiTxi ase martivic araa. 
sirTule dakavSirebulia konfliqtis kerebis 
mdebareobasTan da im sxvadasxva moqmed pire-
bTan, romlebic SeiZleba CarTuli iyvnen mo-
vlenaTa ganviTarebaSi. 

roca vixilavT konvenciis moTxovnebis 
Sesrulebis saWiroebas, SesaZlebelia qmede-
bas adgili hqondes ori saxis teritoriaze: 
teritoria, romelic Seadgens erTi an ramde-
nime wevri saxelmwifos nawils da teritoria, 
romelic ar ekuTvnis arc erT maRal xelSem-
kvrel mxares. 

agreTve qmedeba, pirvel SemTxvevaSi SeiZle-
ba moicavdes a) arasaxelmwifo agentebis mo-
qmedebebsa da umoqmedobebs; b) moqmedebebsa 
da umoqmedobebs, Cadenils wevri saxelmwifos 
mier, romlis teritoriazec es movlenebi vi-
Tardeba (`teritoriuli maRali xelSemkvreli 
mxare“); g) moqmedebebsa da umoqmedobebs, Ca-
denils meore wevri saxelmwifos mier (`ara-
teritoriuli maRali xelSemkvreli mxare“); 
d) moqmedebebsa da umoqmedobebs, Cadenils 
arawevri saxelmwifos mier; e) moqmedebebsa 
da umoqmedobebs, Cadenils saeTaSoriso or-
ganizaciis mier maRali xelSemkvreli mxaris 
meSveobiT; v) moqmedebebsa da umoqmedobebs, 
Cadenils saerTaSoriso organizaciis mier, 
saxelmwifos meSveobiT, romelic ar aris 
konvenciis monawile187. 

roca konfliqtis zona Zevs ara xelSem-
kvreli saxelmwifos teritoriaze, qmedeba, 
romelic iwvevs pasuxismgeblobas, SeiZleba 
moicavdes yvela qmedebasa da umoqmedobas, 
romlebic zemoT iqna CamoTvlili, garda im 
qmedebebisa, gasagebi mizezebis gamo, romle-
bic Cadenili iqna teritoriuli maRali xel-
Semkvreli mxaris mier. 

sasamarTlom SeimuSava ZiriTadi princi-
pebi, romlebic mocemul SemTxvevebSi naTels 
fens konfliqtis zonebSi saxelmwifoTa pa-

187 g) _ v) kategoriebi axasiaTebs mxolod erT saxelmwifos 
TiToeul SemTxvevaSi, magram, rogorc wesi, konfliqtebi 
moicavs ramdenime saxelmwifos.

suxismgeblobis sakiTxs. Tavdapirvelad ga-
nixileba aRniSnuli principebi. SemdgomSi 
statiaSi ganxilulia is mosazrebebi, romle-
bic ukavSirdeba principebis moqmedebas ze-
moT CamoTvlil scenarebSi. dauSvebelia 
pasuxismgeblobis dakisreba saxelmwifoze, 
romelic ar aris konvenciis monawile188, 
miuxedavad imisa, igi moqmedebs sakuTari Tu 
saerTaSoriso organizaciis saxeliT. aseTi 
saxelmwifoebis sakiTxi mainc ganxilulia qve-
moT moyvanil msjelobaSi, vinaidan maT moq-
medebebsa da umoqmedobebs mniSvneloba aqvs 
konvenciis wevri saxelmwifoebis pasuxismge-
blobisTvis. 

b) pasuxismgeblobis ZiriTadi principebi 
yvela SemTxvevaSi, umniSvnelovanesi Seki-

Txva, romelsac pasuxi unda gaeces, aris is, 
qmedeba, miuxedavad imisa, Cadenilia terito-
riis SigniT Tu gareT, ara mxolod Seeracxe-
ba wevr saxelmwifos, Tu agreTve Sedis mis 
iurisdiqciaSic konvenciis pirveli muxlis 
mniSvnelobiT, vinaidan mxolod es iqneboda 
safuZveli imisTvis, rom mocemul saxelmwi-
fos pasuxismgebloba dakisreboda. uaryofiTi 
pasuxi, cxadia, ar SeuSlida xels saxelmwifos 
pasuxismgeblobis sakiTxis gadawyvetas sxva 
saerTaSoriso valdebulebis safuZvelze189.

konvenciis darRvevisTvis pasuxismgeblobis 
gansazRvrisTvis adgilmdebareobas gansaku-
TrebiT mniSvneloba eniWeba, vinaidan Tavi-
danve ivaraudeba, rom pirveli muxlis mniS-
vnelobiT, iurisdiqcia upiratesad arsebobs 
im movlenebTan dakavSirebiT, romlebic mis 
teritoriaze xdeba190. 

imis miuxedavad, rom sasamarTlo gansaku-
Trebul aqcents akeTebs konvenciis regio-
nul xasiaTze, iurisdiqcia aseve SeiZleba 
arsebobdes, roca movlenebi viTardeba wevri 
saxelmwifos teritoriis farglebs gareT da 
zogjer evropis gareTac. aRniSnul yvela 
saxis movlenasTan dakavSirebiT ar aris aRia-
rebuli, Tundac arsebobdes TvalsaCino kavSi-
ri konvenciiT garantirebuli uflebis darR-
vevasa da wevri saxelmwifos qmedebas Soris.

188 ganacxadi 262/57, x Cexoslovakiis winaaRmdeg, I Yb 170 (1955-
1957).
189 mag., samoqalaqo da politikuri uflebebis Sesaxeb saer-
TaSoriso paqti.
190 bankoviCi (Banković) da sxvebi belgiis da sxvebis winaaR-
mdeg (ganCineba), 52207/99, 12 dekemberi 2001 [GC]. genti-
lomi (Gentilhomme) da sxvebi safrangeTis winaaRmdeg, 
48205/99;48207/99;48209/99, 14 maisi, 2002.
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amrigad, igulisxmeba, rom iurisdiqcia arse-
bobs garkveul ara teritoriul faqtorebTan 
mimarTebiT, rogorebicaa: sazRvargareT di-
plomatiuri da sakonsulo warmomadgenlobe-
bis mier ganxorcielebuli sajaro funqciebi, 
sazRvargareT individebis danaSaulebrivi sa-
qmianoba, mimarTuli saxlmwifos interesebis 
an moqalaqeTa winaaRmdeg, saxelmwifo droSiT 
mcurav xomaldebze an Sesabamis saxelmwifoSi 
daregistrirebul sahaero da kosmosur xo-
maldebze Cadenili qmedebebi, gansakuTrebiT, 
mZime saerTaSoriso danaSaulebi (universalu-
ri iurisdiqcia). 

agreTve, sasamarTlom aRiara, rom saxelm-
wifo teritoriis garda, teritoriuli iuris-
diqcia agreTve moicavs im farTobs, romelic 
mocemuli drois monakveTSi okupirebulia 
da, Sesabamisad, wevri saxelmwifos `sruli 
kontrolis~ qveS imyofeba191 im teritoriis 
gamoklebiT, romelic aseTi kontrolis far-
glebs gareTaa192. sasamarTlom agreTve daad-
gina, rom qmediTi kontroli pirTa mimarT we-
vri saxelmwifos teritoriis farglebs gareT 
aseve SeiZleba sakmarisi faqtori iyos konven-
ciis miznebisTvis iurisdiqciis dasadgenad193. 

rodesac wevri saxelmwifo moqmedebs saer-
TaSoriso organizaciis saxeliT, misi qmede-
ba, Sesabamisad, Seeracxeba am organizacias 
da, amdenad, principulad veRar iqneba sasa-
marTlos msjelobis sagani. Tumca am qmede-
bis adgili da konteqsti SeiZleba mniSvnelo-
vani iyos daskvnisTvis, rom wevri saxelmwifo 
mainc inarCunebs, garkveulwilad, pasuxismge-
blobas konvenciis darRvevisTvis194. 

g) pasuxismgeblobis principebis moqmedeba 
konfliqtis zonebSi 

albaT ufro mosaxerxebeli iqneba, rom pa-
suxismgeblobis problema ganvixiloT sxva-
dasxva moqmed pirebTan mimarTebiT, Tumca 
gardauvalia, rom msjeloba rig SemTxveveb-
Si gadaifareba, yovel SemTxvevaSi, zogierT 
konfliqtur zonaze saubrisas mainc, vinaidan 
maTi moqmedeba erTmaneTisgan izolirebuli 
araa.

191 luazidu (Loizidou) TurqeTis winaaRmdeg (winaswari pro-
testi), 15318/89, 23 marti, 1995 [GC]
192 bankoviCi (Banković) da sxvebi belgiisa da sxvebis winaaRm-
deg (ganCineba), 52207/99, 12 dekemberi, 2001 [GC].
193 ojalani (Öcalan) TurqeTis winaaRmdeg, 46221/99, 12 maisi, 
2005 [GC].
194 ix. g4 zemoT.

1. arasaxelmwifo moqmedi pirebi 
arasaxelmwifo moqmedi pirebi, iqnebian eseni 

individebi, ajanyebulebi, amboxebulebi, kom-
batantebi Tu SeiaraRebuli opoziciuri jgu-
febi, ar SeiZleba Tavad iyvnen pasuxismgebeli 
konvecniis darRvevaze, vinaidan pasuxismge-
bloba yovelTvis wevr saxelmwifozea. Tumca 
CamoTvlil pirTa qmedebas SeiZleba sxvagvari 
saxis saerTaSoriso pasuxismgebloba mohy-
ves195. SesaZlebelia, maTi qmedeba Seeracxos 
wevr saxelmwifos misi iurisdiqciis far-
glebSi, roca qmedebas adgili aqvs am saxelm-
wifos iurisdiqciis SigniT da CaiTvleba, rom 
isini nebadarTuli arian xelisuflebis mier 
an saxelmwifom gamoiCina maT mimarT mimnebe-
bloba, roca ar aRkveTa aRniSnuli qmedebe-
bi196. rogorc qvemoT gamoCndeba, es SeuZle-
belia, roca qmedebas adgili aqvs teritoriis 
im nawilSi (iqneba es konfliqtis mTliani 
zona, Tu misi nawili), sadac wevri saxelmwifo 
kontrols ver axorcielebs. 

mainc gasarkvevi rCeba iurisdiqciis saki-
Txi, Tuki dadgindeba, rom wevri saxelmwifo, 
ise rom fizikurad ar imyofeba teritoriaze, 
magram warmarTavs da mxars uWes arasaxel-
mwifo moqmed pirTa197 saqmianobas meore we-
vri saxelmwifos teritoriaze198. aseTi das-
kvna, cxadia, adekvaturia im SemTxvevaSi, 
roca meore wevri saxelmwifos teritoriaze 
warmoebul saqmianobazea saubari. vinaidan, 
winaaRmdeg SemTxvevaSi, saqme gveqneboda 
konvenciiT gaTvaliswinebuli uflebebisa da 
Tavisuflebebis dacvis sistemaSi vakuumTan. 
sasamarTlom ganamtkica aRniSnuli midgoma 
da iurisdiqciaSi moiazra ara mxolod meore 
qveynis mxardamWeri saqmianoba separatistu-
li reJimisadmi, aramed gamoTqva mzadyofna, 
rom igive daskvna gaekeTebina Tanxmobisa da 
mimnebeblobis SemTxvevaSi, roca saxelmwifo 
mxars uWers saerTaSoriso sazogadoebis mier 
araRiarebuli TviTgamocxadebuli xelisu-
flebis moqmedebebs199. 
195 saerTaSoriso humanitaruli samarTlis an saerTaSoriso 
sisxlis samarTlis safuZvelze.
196 ix. A gaerTianebuli samefos winaaRmdeg, 25599/94, 23 se-
qtemberi, 1998, paul da odri edvardsi (Audrey Edwards) gaer-
Tianebuli samefos winaaRmdeg, 46477/99, 14 marti, 2002 da 
onerildizi (Öneryildiz) TurqeTis winaaRmdeg, 48939/99, 30 no-
emberi, 2004 [GC].
197 amis Semdgom `SeiaraRebuli opoziciuri dajgufebebi.~
198 aRniSnuli ar dadasturda gaerTianebuli erebis mier ni-
karaguas saqmeze, marTlmsajulebis saerTaSoriso sasamarT-
los gadawyvetileba, 27 ivnisi, 1986.
199 ilaSku (Ilascu) da sxvebi moldovasa da ruseTis winaaRmdeg, 
48787/99, 8 ivlisi, 2004 [GC].
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regionuli xedva, romelic sasamarTlos iu-
risdiqciasTan dakavSirebiT aqvs, mas xels uS-
lis, daadginos konvenciis darRvevisTvis pa-
suxismgebloba, roca wevri saxelmwifo mxars 
uWers an warmarTavs arawevri saxelmwifos 
teritoriaze warmoebul saqmianobas200. 

2. teritoriuli wevri saxelmwifo
konvenciis wevri saxelmwifo iurisdiqcias 

axorcielebs, roca Tavis teritoriaze ata-
rebs an ar atarebs garkveul RonisZiebebs, 
romlebic moiTxoveba konvenciiT gansazR-
vrul SemTxvevebSi. iurisdiqciis ganxorcie-
leba agreTve moicavs teritoriis SigniT 
pirTa mier Zalis gamoyenebaze an garedan 
Tavdasxmisas reagirebas. cxadia, imisTvis, 
rom imsjelos iurisdiqciis arsebobaze, sa-
samarTlo mxedvelobaSi iRebs uflebebsa da 
Tavisuflebebze dawesebul SezRudvebs, me-15 
muxliT daSvebuli gadaxvevis CaTvliT. 

Tumca, roca konfliqtis Sedegad wevri 
saxelmwifo kargavs misi teritoriis nawilze 
kontrols meore saxelmwifos mxardaWeriT 
moqmedi SeiaraRebuli Zalebis sasargeblod, 
igi ar Tavisufldeba pasuxismgeblobisagan 
konvenciis darRvevisTvis. aseT SemTxvevebSi, 
wevri saxelmwifo inarCunebs Tavis terito-
riaze pozitiur valdebulebebs201. 

aqedan gamomdinare, saxelmwifo unda eca-
dos, yvela samarTlebrivi da iuridiuli sa-
SualebiT, sazRvargareTis qveynebisa da saer-
TaSoriso sazogadoebis CareviT, gaagrZelos 
konvenciiT gansazRvruli uflebebisa da Ta-
visuflebebis garantireba mocemul terito-
riaze. 

aseTi RonisZiebebi mocemul SemTxveva-
Si unda iyos adekvaturi da sakmarisi. isini 
moicaven teritoriaze kontrolis aRdgenis, 
Tavisi iurisdiqciis gamovlinebis da teri-
toriaze myof pirTa uflebebisa da Tavisu-
flebebis dacvis RonisZiebebs. 

kontrolis aRdgenis valdebuleba gulisx-
mobs, rom wevrma saxelmwifom ar unda dauWi-
ros mxari separatistul reJims da imoqmedos 
yvela arsebuli politikuri, sasamarTlo da 
sxva saSualebiT, raTa awarmoos molaparakebe-
bi TviTgamocxadebul reJimTan saerTaSoriso 

200 es, cxadia, xels ar SeuSlida pasuxismgeblobis warmoSo-
bas adamianis uflebaTa globaluri aqtis an saerTaSoriso 
samarTlis safuZvelze.
201 ilaSku (Ilascu) da sxvebi moldovasa da ruseTis winaaRmdeg, 
48787/99, 8 ivlisi, 2004 [GC].

organizaciebis daxmarebiT. zog SemTxvevaSi 
es SesaZleblobebi SezRudulia, Tu separas-
tul reJims mZlavri samxedro poziciebi uka-
via da SeiZleba arsebobdes represaliebis sa-
frTxe ama Tu im RonisZiebis sapasuxod. 

momxdaris ukanonoba unda dadgindes Sesaba-
misi samarTalwarmoebis gziT. imavdroulad, 
diplomatiuri ZalisxmeviT molaparakebebi 
unda gagrZeldes. TanamSromloba iseT sfe-
roebSi, rogoricaa sahaero gzebis kontroli, 
satelefono xazebi da sporti, ganixileba ro-
gorc Tanxmobis gacxadeba, magram mocemul 
SemTxvaSi SeiZleba miCneuli iqnes kontrolis 
aRdgenis survilad. 

individebTan dakavSirebiT, romelTa ufle-
bebi da Tavisuflebebi ilaxeba, miRebuli unda 
iqnes Sesatyvisi RonisZiebebi, raTa gauqmdes 
an Zaladakargulad gamocxaddes separatis-
tuli teritoriis sasamarTlo gadawyvetile-
bebi, aRiZras sisxlis samarTlis saqme ufle-
bisdamrRvevTa mimarT, gaewios samedicino 
daxmareba da finansuri mxardaWera ojaxis 
wevrebs, warmoebuli unda iqnes molaparake-
bebi Tavisuflebis aRkveTaSi myofi pirebis 
gasaTavisufleblad uSualod an Suamavlebis 
meSveobiT. yvela SemTxvevaSi unda arsebobdes 
TvalsaCino mtkicebulebebi dabejiTebuli 
mcdelobis Taobaze.

savaraudod, wevri saxelmwifo valdebulia, 
uzrunvelyos, rom me-6 muxlis darRveviT mi-
Rebuli sasamarTlos aqtebi ar aRsruldes, 
iqneba es konfliqtis ganmavlobaSi Tu Semd-
gom. winaaRmdeg SemTqvevaSi, me-6 muxlis 
darRveva Seeracxeba mocemul saxelmwifos. es 
ufro mkacri moTxovnaa mesame saxelmwifoe-
bTan mimarTebiT arsebul valdebulebebTan 
SedarebiT202, magram igi gansxvavdeba marTlm-
sajulebis sruli ignorirebis testisgan. 
Tumca me-6 muxli darRveulad ar unda iqnes 
miCneuli mxolod im safuZvliT, rom aqtebis 
mimRebi sasamarTloebi ukanonoa. es sasamarT-
loebi mainc iTvlebian kanonis safuZvelze 
Seqmnilad, Tu isini akmayofileben damouki-
deblobisa da miukerZoeblobis moTxovnebs203. 

moldovas SemTxvevaSi, saxelmwifos ara-
friT ar SeeZlo dnestrispireTSi dapati-
mrebuli pirebis gaTavisufleba da mainc sa-

202 droJdi (Drozd) da ianuSeki (Janousek) safrangeTisa da espa-
neTis winaaRmdeg, 12747/87, 26 ivnisi, 1992.
203 ix. kviprosi TurqeTis winaaRmdeg, 25781/94, 10 maisi, 2001 
[GC].
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samarTlom konvenciis darRveva daadgina204, 
miuxedavad imisa, rom aRniSnulSi moldovas 
monawileoba ar miuRia. 

Tu kontrols wevri saxelmwifo kargavs 
meore wevri saxelmwifos sasargeblod, es 
ukanaskneli iqneba upiratesad pasuxismgebeli 
mocemul teritoriaze uflebebisa da Tavisu-
flebebis darRvevaze205. Tumca, Tu kontrolis 
mimRebi saxelmwifo ar aris konvenciis maRali 
xelSemkvreli mxare, konvenciiT garantire-
buli dacva mniSvnelovnad Semcirdeba, vinai-
dan mocemuli saxelmwifo ar SeiZleba pasuxs 
agebdes konvenciis darRvevaze, Tumca wevri 
saxelmwifos SezRuduli pasuxismgebloba Za-
laSi rCeba. 

SeiZleba ucnauri iyos, magram teritoriu-
li wevri qveynis pasuxismgebloba Semoifar-
gleba pozitiuri valdebulebebis Sesrule-
biT separatistuli reJimebis pirobebSi, roca 
ar arsebobs Careva meore wevri saxelmwifos 
mxridan. es midgoma gamarTlebulia imiT, rom 
ar gaCndes vakuumi konvenciiT gaTvaliswine-
buli uflebebis da Tavisuflebebis dacvis 
sistemaSi206. 

sasamarTlom aRniSnuli SemTxveva ganasxva-
va sxva saqmisgan, romelSic adgilobrivi xe-
lisuflebis mier centraluri xelisufle-
bis Seusruleblobam (aq Zalis gamoyenebas ar 
hqonia adgili) gamoiwvia konvenciis darRveva, 
romelic Seeracxa centralur xelisufle-
bas207. sasamarTlos SexedulebiT, sirTuleebi, 
rasac wevri saxelmwifo awydeba, konvenciiT 
garantirebuli uflebebisa da Tavisufle-
bebis uzrunvelyofisas, sakmaris safuZvlad 
ar miiCneva saxelmwifos pasuxismgeblobisgan 
gasaTavisufleblad, vinaidan saxelmwifoebi 
valdebuli arian, TavianT daqvemdebarebul 
struqturebs mosTxovon konvenciis Sesrule-
ba208. cxadia, didi mniSvneloba aqvs daskvnas, 
rom saxelmwifo miCneuli iqna pasuxismgeblad 
piris ukanono patimrobaSi yofnaze, miuxe-

204 ilaSku (Ilascu) da sxvebi moldovasa da ruseTis winaaRmdeg, 
48787/99, 8 ivlisi, 2004 [GC].
205 ix. Semdgomi qveTavi.
206 arganxilul saqmeze asaniZe (Assanidze) saqarTvelos winaaR-
mdeg, 71503/01, 8 aprili, 2004 [GC]. asaniZe.
207 (Assanidze) saqarTvelos winaaRmdeg, 71503/01, 8 aprili, 
2004 [GC].
208 am daskvnis adekvaturobas mocemul SemTxvevaSi SeiZleba 
adasturebdes ganmcxadeblis ganTavisufleba, rac gadaw-
yvetilebas maleve mohyva. ix. rezolucia ResDH(2006)53 ev-
ropuli sasamarTlos 2004 wlis 8 aprilis gadawyvetilebaze 
_ saqmeze asaniZe (Assanidze) saqarTvelos winaaRmdeg (miRebu-
lia ministrTa komitetis mier, 2 noemberi, 2006, ministrTa 
moadgileebis 97-e Sexvedraze).

davad imisa, rom adgilobrivi xelisufleba 
ambobda uars piris gaTavisuflebaze. aRniS-
nuli xelisufleba ar SeiZleba daxasiaTdes 
rogorc arasamTavrobo organizacia an saer-
To interesis mqone pirTa jgufi 34-e muxlis 
mniSvnelobiT. mniSvnelovania, Tu rogor axa-
siaTebs wevri saxelmwifo kontrolis amReb 
xelisuflebas, magram gamyofi xazi, romelic 
unda gaivlos sakonstitucio krizissa da 
konfliqtebs Soris, yovelTvis naTeli araa. 
sasamarTlom agreTve mniSvneloba mianiWa 
im faqts, rom adgilobrivi xelisufleba am 
SemTxvevaSi separatistuli suliskveTebiT ar 
gamoirCeoda.

mcdeloba, rom gamoiricxos yovelgvari pa-
suxismgebloba, roca saxelmwifos kontroli 
dakarguli aqvs koncenciis ratifikaciisas, 
usargebloa, vinaidan teritoriuli xasiaTis 
daTqmebi gamoricxulia, garda 56-e muxlis 
pirveli punqtiT gaTvaliswinebuli SemTxve-
vebisa209. 

jer kidev gasarkvevia, wevri saxelmwifos 
mier kontrolis dakargva teritoriaze Tu 
iwvevs meore wevri saxelmwifos mier mis dapa-
tronebas, Tumca pirincipulad SeuZlebelia, 
rom teritoriaze uflebis mopoveba ukanono 
gziT moxdes.

3. arateritoriuli maRali xelSemkvreli 
mxare 

rodesac saomari moqmedebis Sedegad, iqneba 
es marTlzomieri Tu aramarTlzomieri ope-
racia, saxelmwifo efeqtianad akontrolebs 
meore xelSemkvreli mxaris teritorias, Cai-
Tvleba, rom saxelmwifos aqvs iurisdiqcia 
pirveli muxlis mniSvnelobiT da amgvarad, 
valdebulia, uzrunvelyos Sesabamis farTo-
bze konvenciiT gansazRvruli uflebebi da 
Tavisuflebebi210.

ar aqvs imas, rom kontrolis faqti sao-
mari Zalebis an qvemdgomi adgilobrivi admi-
nistraciis moqmedebis pirdapiri Sedegia. ar 
aris saWiro dadgindes, axorcielebs Tu ara 
makontrolebeli maRali xelSemkvreli mxare 
detalur kontrols administraciis politi-
kasa da moqmedebebze, rogorc mocemuli te-
209 ix. maTiusi (Matthews) gaerTianebuli samefos winaaRmdeg, 
24833/94, 18 Tebervali, 1999 [GC], asaniZe (Assanidze) saqarT-
velos winaaRmdeg, 71503/01, 8 aprili, 2004 [GC] da ilaSku 
(Ilascu) da sxvebi moldovasa da ruseTis winaaRmdeg, 48787/99, 
8 ivlisi, 2004 [GC].
210 luazidu (Loizidou) TurqeTis winaaRmdeg, 15318/89, 18 de-
kemberi, 1996 [GC]
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ritoriis yoveldRiuri xelisufali211. amde-
nad, pasuxismgebloba warmoiSoba ara mxolod 
sakuTari, aramed adgilobrivi administraciis 
qmedebebis gamoc, romelic gadarCa samxedro 
Zalebis da zogadad saxelmwifos mxardaWeris 
gamo212. 

aRniSnulma gamoiwvia pirveli oqmis pir-
veli muxlis darRveva saqmeebze, romlebSic 
okupirebul teritoriaze qvemdebare adgi-
lobrivi administraciis qmedebebis Sedegad, 
mesakuTreebs sakuTar qonebaze xeli aRar 
miuwvdebodaT213. gaerTianebis Tavisufle-
baze uflebis darRveva dadginda agreTve im 
SemTxvevebSi, rodesac pirs uari eTqva sxva-
dasxva bikomunalur SexvedrebSi monawileo-
baze214. ufro metic, erT saxelmwifoTaSoris 
saqmeze, romelSic qmediTi kontroli mo-
pasuxe saxelmwifos mxridan dadasturda, es 
ukanaskneli gaikicxa konvenciiT uzrunvelyo-
fili mTeli rigi uflebebisa da Tavisufle-
bebis darRvevisTvis215. 

sasamarTlos azriT, qmediTi kontrolis 
ganmaxorcielebeli arateritorialuri wevri 
saxelmwifos pasuxismgebloba vrceldeba ro-
gorc negatiuri, ise pozitiuri valdebule-
bebis Seusruleblobaze, raTa Tavidan iqnes 
acilebuli `adamianis uflebaTa dacvis sis-
temaSi samwuxaro vakuumi,~216 magram unda ar-
sebobdes raRac sazRvrebi pozitiur valde-
bulebebTan mimarTebiT, vinaidan sasamarTlo 
adgens, rom Tavad teritoriuli wevri saxel-
mwifo SesaZloa kvlavac rCebodes aRniSnuli 
movaleobebis subieqti217. 

TiToeul konkretul SemTxvevaSi qmediTi 
kontrolis arseboba faqtebiT dgindeba. igi 
SeiZleba vrceldebodes mkacrad gansazRvrul 
teritoriaze, magram savaraudod, am terito-
211 luazidu (Loizidou) TurqeTis winaaRmdeg, 15318/89, 18 de-
kemberi, 1996 [GC], kviprosi TurqeTis winaaRmdeg, 25781/94, 
10 maisi, 2001 [GC], ilaSku (Ilascu) da sxvebi moldovasa da ru-
seTis winaaRmdeg, 48787/99, 8 ivlisi, 2004 [GC], isa (Issa) da 
sxvebi TurqeTis winaaRmdeg, 31821/96, 16 noemberi, 2004.
212 kviprosi TurqeTis winaaRmdeg, 25781/94, 10 maisi, 2001 [GC].
213 luazidu (Loizidou) TurqeTis winaaRmdeg, 15318/89, 18 de-
kemberi, 1996 [GC], kviprosi TurqeTis winaaRmdeg, 25781/94, 10 
maisi, 2001 [GC], Eugenia Michaelidou Developments Ltd da mixael 
timviosi (Michael Tymvios) TurqeTis winaaRmdeg, 16163/90, 31 
ivlisi, 2003.
214 javiT ani (Djavit An) TurqeTis winaaRmdeg, 20652/92, 20 
Tebervali, 2003.
215 kviprosi TurqeTis winaaRmdeg, 25781/94, 10 maisi, 2001 [GC]; 
sadac sasamarTlom daadgina TurqeTis mier me-2, me-4, me-5, 
me-8, me-9, me-10 da me-13 muxlebis darRveva pirveli oqmis 
pirveli muxlis darRvevasTan erTad.
216 kviprosi TurqeTis winaaRmdeg, 25781/94, 10 maisi, 2001 [GC], 
at para 78.
217 rogorc saqmeze ilaSku (Ilascu) da sxvebi moldovasa da 
ruseTis winaaRmdeg, 48787/99, 8 ivlisi, 2004 [GC].

riaze sajariso SenaerTebis sakmao kontin-
gentis yofnaa saWiro218. qmediTi kontrolis 
dadgenisTvis aucilebelia, rom sajariso Se-
naerTebi sakmarisi drois ganmavlobaSi mT-
lianad mocemul teritorias faravdnen219. 
yvela mTavar magistralze mudmivi sapatru-
lo razmebisa da gamSvebi punqtebis arseboba 
qmediTi kontrolis dadgenaSi agreTve mniS-
vnelovan faqtorad CaiTvleba.

qmediTi kontroli ar CaiTvleba rom saxe-
zea, mxolod imitom, rom konvenciiT gaTva-
liswinebul uflebebsa da TavisuflebebSi Ca-
reva maRali xelSemkvreli mxaris moqmedebis 
pirdapiri Sedegia. imisTvis, rom dadgindes 
qmediTi kontrolis arseboba, konvenciis we-
vri saxelmwifo, garkveulwilad, unda moqme-
debdes mocemuli saxelmwifos teritoriaze220. 
es imas ar niSnavs, rom konvenciis darRvevis-
Tvis pasuxismgebloba ar warmoiSoba iseTi 
qmedebis safuZvelze, rogoricaa, magaliTad, 
Wurvis gasrola meore saxelmwifos terito-
riaze. sasamarTlo aRiarebs, rom pasuxismge-
bloba warmoiSoba, roca wevri saxelmwifos 
moxeleebis aratertitoriuli moqmedebebi 
iwvevs Sedegebs meore saxelmwifos terito-
riaze, Tumca ufro sasamarTlo, vidre samxe-
dro operaciebis konteqstSi221, magram pa-
suxismgeblobis safuZveli aseT SemTxvevebSi 
ufro momdinareobs Sedegidan da ara kontro-
lisgan. 

qmediTi kontrolis xasiaTi pasuxismge-
blobis gansazRvris mniSvnelobiT ar moi-
cavs saxelmwifos sahaero sivrcis SezRudul 
kontrols, rogorc amas adgili hqonda yofi-
li iugoslaviis dabombvis SemTxvevaSi, saqmeze 
bankoviCi (Banković)222. da mainc, SesaZloa amas 
mniSvneloba hqondes, rom mocemul saqmeSi sa-
haero sivrceze kontroli arasodes yofila 
`SezRudulze~ ufro meti da amis magivrad 

218 ix. isa (Issa) da sxvebi TurqeTis winaaRmdeg, 31821/96, 16 no-
emberi, 2004. aq sasamarTlom yuradReba gaamaxvila Crdilo-
eT kviprosSi 30,000-ze met samxedro SenaerTze, gansxvavebiT 
saqmisgan luazidu (Loizidou) TurqeTis winaaRmdeg da kviprosi 
TurqeTis winaaRmdeg saqmeebze.
219 amiT iqna gansxvavebuli aRniSnuli saqme gadawyvetilebisa-
gan saqmeze isa (Issa) da sxvebi TurqeTis winaaRmdeg, 31821/96, 
16 noemberi, 2004.
220 bankoviCi (Banković) da sxvebi belgiis da sxvebis winaaRmdeg 
(ganCineba), 52207/99, 12 dekemberi, 2001 [GC].
221 ix. droJdi (Drozd) da ianuSeki (Janousek) safrangeTisa da 
espaneTis winaaRmdeg 12747/87, 26 ivnisi, 1992. aRniSnul saq-
meze gamoTqmuli azri ganmtkicda gadawyvetilebiT saqmeze 
droJdi (Drozd) da ianuSeki (Janousek) safrangeTisa da espane-
Tis winaaRmdeg, 12747/87, 26 ivnisi 1992.
222 bankoviCi (Banković) da sxvebi belgiis da sxvebis winaaRmdeg 
(ganCineba), 52207/99, 12 dekemberi, 2001 [GC].
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jeremi makbraidi 

adgili rom hqonoda ufro arsebiT bloka-
das, iqneboda es sazRvao Tu sahaero sivrcis 
meSveobiT, SeiZleba maSin qmediTi kontrolis 
mdgomareoba dadgeniliyo. 

yvela im saqmeze, romlebSic qmediTi kontro-
lia dadgenili, es kontroli xorcieldeboda 
meore wevri saxelmwifos teritoriaze. Tumca 
sasamarTlos palatam daaskvna, rom aRniS-
nuli ar gamoricxavs SesaZleblobas, samxe-
dro operaciis meSveobiT wevri saxelmwifo 
axorcielebdes droebiT qmediT kontrols im 
saxelmwifos teritoriaze, romelic ar aris 
konvenciis xelSemkvreli mxare. am SemTxvevaSi, 
Tu iqneboda sakmarisi faqtobrivi safuZveli, 
rom gvefiqra, mocemul dros, konvenciiT ga-
valiswinebuli uflebebis da Tavisuflebe-
bis darRveviT dazaralebulebi imyofebod-
nen mocemul teritoriaze, maTi uflebebis 
darRvevaze pasuxismgebeli iqneboda konven-
ciis wevri saxelmwifo da ara is saxelmwifo, 
romlis teritoriazec Cadenili iqna darRve-
va, miuxedavad imisa, rom es teritoria cal-
saxad konvenciis xelSemkvreli saxelmwifoe-
bis iurisdiqciis (espace juridique) gareT iyo223. 
jer kidev gadasawyvetia, qmediTi kontrolis 
dadgena aseT SemTxvevebSi moicavs Tu ara ase-
Ti kontrolis Sinaarsis dadgenas, radgan Zi-
riTadi mosazreba am SemTxvevaSi aris is, rom 
Tavidan iqnes acilebuli `adamianis uflebaTa 
sistemaSi vakuumi.~224 aseve gasarkvevia didi 
palatis cnobili regionuli aqcenti uars 
aTqmevinebda Tu ara mas pasuxismgeblobis ar-
sebobaze mocemul SemTxvevaSi, roca qmedeba 
scildeba wevri saxelmwifoebis teritorias, 
miuxedavad ganxorcielebuli kontrolis xa-
risxisa225. 

aseve dgeba arateritoriuli wevri saxel-
mwifos pasuxismgebloba, romelic axorcie-
lebs qmediT kontrols meore wevri saxelmwi-
fos teritoriaze, roca pirveli saxelmwifos 
xelisufleba eTanxmeba an mimnebeblobas 
iCens kerZo pirTa mier konvenciis darRvevis 
faqtebis mimarT okupirebul da, Sesabamisad, 

223 isa (Issa) da sxvebi TurqeTis winaaRmdeg, 31821/96, 16 no-
emberi, 2004. Tumca msgavsi kontrolis Sesaxeb mtkicebuleba 
ar arsebobs.
224 igiveze gamaxvilda yuradReba saqmeze kviprosi TurqeTis 
winaaRmdeg, 25781/94, 10 maisi, 2001 [GC] da ganmtkicda saqmeze 
bankoviCi (Banković) da sxvebi belgiis da sxvebis winaaRmdeg 
(ganCineba), 52207/99, 12 dekemberi, 2001 [GC].
225 am mizeziT, lordTa palatis umravlesoba saqmeze al skei-
ni (Al-Skeini) Tavdacvis saxelmwifo mdivnis winaaRmdeg [2007] 
UKHL 26 ganixilavs bankoviCs (Banković) vidre isas (Issa), ro-
gorc sasamarTlos upirates midgomas.

misi kontrolis qvem myof teritoriaze226. 
Sesabamisad, roca okupirebul teritoriaze 
arsebobs samarTlebrivi dacvis saSuale-
bebi, romlebic SeiZleba gamoyenebuli iqnes 
konvenciis damrRvevi kerZo pirebis winaaRm-
deg, aRniSnuli saSualebebi unda amowuruli 
iqnes konvenciis sistemisTvis mimarTvamde227. 

roca ar arsebobs qmediTi kontroli, mo-
samarTleebiTa da sxva moxeleebiT mocemuli 
teritoriis uzrunvelyofa ar gulisxmobs 
iurisdiqciis ganxorcielebas ratione personae, 
radganac, roca mosamarTleebi da adminis-
tracia moqmedebiT an umoqmedebiT arRvevs 
konvencias, ar moqmedebs arateritoriuli 
wevri saxlmwifos saxeliT228. zog SemTxvevaSi 
aseTi mxardaWera ganixileba, rogorc Tanxmo-
ba an mimnebebloba ara saxelmwifo agentebis 
mier konvenciis darRvevaze. 

teritoriuli wevri saxelmwifos mier qme-
diTi kontrolis dakargva ar niSnvas imas, 
rom igi pasuxismgebeli aRar iqneba konven-
ciis darRvevaze, Tu kontrolis dakargva Ta-
vad misi bralia. aseTi mtkicebis mcdeloba, 
Tumca ara konfliqtis konteqstSi, hqonda 
gaerTianebul samefos, roca Tavs imarTlebda 
sakanonmdeblo organos arCevaze uflebis sa-
varaudo darRvevaze. gibraltari ar iyo Car-
Tuli gaerTianebuli samefos gansazRvrebaSi, 
im mizniT, rom monawileoba ar mieRo evro-
puli parlamentis arCevnebSi, miuxedavad imi-
sa, rom evropuli gaerTianebis samarTali mis 
teritoriaze moqmedebda. aRniSnuli winaaR-
mdegobaSi movida ganmcxadeblis - gibralta-
ris mcxovrebis uflebasTan Tavisufal arCe-
vnebze, romelic pirveli oqmis me-3 muxliTaa 
garantirebuli.

sasamarTlom gansakuTrebiT gaamaxvila yu-
radReba gaerTianebuli samefos mier gakeTe-
bul arCevanze. misi pasuxismgebloba momdi-
nareobda iqidan, rom aiRo saxelSekrulebo 
valdebulebebi gibraltaris teritoriaze 
pirveli oqmis me-3 muxlis moqmedebis gavrce-
lebis Semdgom. igulisxmeba maastrixtis xel-
Sekruleba, aseve sabWos gadawyvetilebidan da 
1976 wlis aqtidan gamomdinare valdebule-

226 es ar dadginda saqmeze kviprosi TurqeTis winaaRmdeg, 
25781/94, 10 maisi, 2001 [GC].
227 sasamarTlom ar miiCnia, rom adgilobrivi xelisufleba 
mTlianad pasiuri iyo kerZo pirTa im qmedebebTan dakavSire-
biT, rac Seadgenda davis sagans saqmeze kviprosi TurqeTis 
winaaRmdeg, 25781/94, 10 maisi, 2001 [GC].
228 droJdi (Drozd) da ianuSeki (Janousek) safrangeTisa da espa-
neTis winaaRmdeg, 12747/87, 26 ivnisi, 1992.
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bebi. sasamarTlo aRniSnavs, rom, roca uer-
Tdeboda am xelSekrulebas, gaerTianebulma 
samefom arCia xelSekrulebis 227(4) muxlis 
safuZvelze, evropuli gaerTianebis kanonm-
deblobis mniSvnelovani nawili gavrcelebu-
liyo gibraltarze229. amis Sedegad CaiTvala, 
rom gaerTianebuli samefo pasuxismgebeli iyo 
konvenciis pirveli muxlis ZaliT, pirveli 
oqmis me-3 muxliT gaTvaliswinebuli ufle-
bebis uzrunvelyofaze gibraltarSi, miuxeda-
vad imisa, arCevnebi wminda Sidasaxelmwifoe-
brivi sakiTxi iyo Tu mas mTeli evropisTvis 
hqonda mniSvneloba.

zemoaRniSnul daskvnas SeiZleba garkveu-
li mniSvneloba hqondes teritoriuli wevri 
saxelmwifos pasuxismgeblobisTvis, romelic 
nebas rTavs meore saxelmwifos, misi saxeliT 
awarmoos operaciebi SeiaraRebuli opoziciu-
ri dajgufebebis winaaRmdeg an gaakontrolos 
gansazRvruli teritoria samSvidobo opera-
ciebSi monawileobis saxiT. Tu saxelmwifo 
konvenciis xelSemkvreli mxare iqneboda, pre-
cedentuli samarTali, savaradudod, mivi-
doda daskvnamde, rom igi iqneboda konvenciis 
darRvevaze pasuxismgebeli teritoriuli we-
vri saxelmwifos nacvlad. winaaRmdeg SemTxve-
vaSi, konvenciiT gaTvaliswinebuli uflebebis 
da Tavisuflebebis dacvis sistemaSi vakuumis 
Tavidan acilebis mizniT, srulebiT SesaZle-
belia, rom pasuxismgebloba dakisreboda wevr 
saxelmwifos. rodesac arateritoriuli wevri 
saxelmwifo separatistebs exmareba separatis-
tuli reJimis daarsebaSi da am mizniT agzavnis 
Tavis samxedro personals saomar operaciebSi 
monawileobis misaRebad, Zalze advilia, rom 
dadgindes iurisdiqcia. am dros aRar aris au-
cilebeli arateritoriuli saxelmwifos mier 
qmediTi kontrolis ganxorcielebis dadgena, 
yovel SemTxvevaSi, iseT viTarebaSi, roca te-
ritoriulma wevrma saxelmwifom mocemul te-
ritoriaze kontroli dakarga230. amas garda, 
Tu cecxlis Sewyvetis Semdgomac grZeldeba 
separatistuli reJimis samxedro, politikuri 
da ekonomikuri mxardaWera, ise rom, es uka-
naskneli momZlavrdes da moipovos garkveuli 
doziT avtonomia, aRniSnuli agreTve sakmari-
si iqneba iurisdiqciis dasadgenad. amas garda, 
229 maTiusi (Matthews) gaerTianebuli samefos winaaRmdeg, 
24833/94, 18 Tebervali, 1999.
230 Savaraudod, igive igulisxmeboda gadawyvetilebaSi saq-
meze asaniZe (Assanidze) saqarTvelos winaaRmdeg, 71503/01, 8 
aprili, 2004 da ilaSku (Ilascu) da sxvebi moldovasa da ruse-
Tis winaaRmdeg, 48787/99, 8 ivlisi, 2004 [GC].

arateritoriuli saxelmwifos TanamSromloba 
aralegalur reJimTan, rogoricaa pirTa ga-
dacema, mocemul saxelmwifos akisrebs moce-
muli reJimis qmdebebisTvis pasuxismgeblobas.

ufro metic, SeiZleba iTqvas, rom arate-
ritoriuli wevri saxelmwifo SeiZleba mainc 
iyos garkveulwilad pasuxismgebeli Tavis sa-
qmianobaze meore xelSemkvreli mxaris teri-
toriaze, Tundac am teritoriis nawilze mas 
qmediT kontrolze naklebi uflebamosileba 
gaaCndes. yofili adamianis uflebaTa komisia 
mzad iyo saxelmwifo ecno pasuxismgeblad sa-
zRvargareT (meore wevr saxelmwifoSi) misi 
agentebis mier warmoebuli iatakqveSa saqmia-
nobisTvis231. aRniSnuli SeiZleba ganxiluli 
iqnes faqtobrivi uflebamosilebis ganxor-
cielebad.

Semdgomi precedentuli samarTliT dadgin-
da, rom maRalma xelSemkvrelma mxarem mainc 
agos pasuxi konvenciis darRvevisTvis misi 
moxeleebis mier im teritoriaze Cadenili 
qmedebisTvis, romelic ar ekuTvnis romelime 
wevr saxelmwifos. ase rom, vakuumi konvenciis 
SefardebaSi am SemTxvevaSi ar arsebobs. ms-
gavsi pasuxismgebloba saxelmwifos daekisra 
rogorc teroristuli aqtis CadenaSi eWvmi-
tanili piris dakavebis232, ise samxedro opera-
ciis CatarebisTvis, romlis Sedegadac, pirTa 
garkveuli raodenoba TavisuflebaaRkveTili 
da likvidirebuli iqna233. sasamarTlo aseT 
SemTxvevaSi arsebiT mniSvnelobas aniWebs im 
mosazrebas, rom dazaralebulebi, savarau-
dod Tu namdvilad, maRali xelSemkvreli mxa-
ris moxeleTa qmediTi kontrolis qveS imyo-
febodnen234.
231 Stoke (Stocké) germaniis winaaRmdeg, 11755/85, 19 marti, 
1991, komisiis mosazreba, gv. 24, § 167
232 ojalani (Öcalan) TurqeTis winaaRmdeg, 46221/99, 12 marti, 
2003 da 12 maisi 2005 [GC].
233 isa (Issa) da sxvebi TurqeTis winaaRmdeg, 31821/96, 16 noem-
beri, 2004. am saqmeze msgavsi kontroli ar dadginda. ix. am 
saqmeze citata ganacxadSi 17392/90, M daniis winaaRmdeg,73 
DR 193 (1992); ganacxadSi 28780/95, iliC sanCes ramiresi (Illich 
Sanchez Ramirez) safrangeTis winaaRmdeg, 86 DR 155 (1996); ko-
ardi (Coard) da sxvebi SeerTebuli Statebis winaaRmdeg, ada-
mianis uflebaTa interamerikuli komisiis gadawyvetileba, 29 
seqtemberi, 1999, angariSi No. 109/99, saqme No. 10.951, §§ 37, 
39, 41 da 43; adamianis uflebaTa komitetis mosazreba, 29 
ivlisi, 1981 saqmeze lopes burgosi (Lopez Burgos) urugvais 
winaaRmdeg da keliberti de kasariego (Celiberti de Casariego) 
urugvais winaaRmdeg, nos. 52/1979 da 56/1979, §§ 12.3 da 10.3.
234 palatis gadawyvetilebaSi saqmeze ojalani (Öcalan) Turqe-
Tis winaaRmdeg (12 marti 2003) sasamarTlom miiCnia, rom 
`saqmis garemoebebi gansxvavdeba zemoaRniSnuli saqmisgan 
bankoviCi (Banković) da sxvebi belgiis da sxvebis winaaRmdeg, 
kerZod im TvalsazrisiT, rom ganmcxadebeli TurqeTis xe-
lisuflebis mier fizikurad iqna iZulebuli, dabrunebuliyo 
TurqeTSi da daqvemdebarebuliyo maT iurisdiqcias misi da-
kavebisa da TurqeTSi dabrunebis Semdeg.~ sasamarTlom didi 
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igulisxmeba, rom aseT SemTxvevebSi pa-
suxismgebloba momdinareobs im faqtidan, rom 
konvenciis pirveli muxli ar SeiZleba ganmar-
tebuli iqnes, rogorc nebarTva, saxelmwifom 
konvenciis darRveva, romelsac ver Caidenda 
sakuTar teritoriaze, Caidinos meore xel-
Semkvreli mxaris teritoriaze235. Tumca, sa-
varaudod, es mosazreba aseve vrceldeba qme-
diTi kontrolis midgomaze, romelic davis 
sagnad rCeba.

miuxedavad imisa, rom wevri saxelmwifos 
eqstrateritoriuli qmedebebi SeiZleba Ta-
visTavad ar iwvevdes konvenciis darRvevis-
Tvis pasuxismgeblobas, magram samoqalaqo 
ufleba-movaleobebis gansazRvrasTan dakavSi-
rebiT, sasamarTloSi mimdinare samarTalwar-
moeba mainc unda Seesabamebodes me-6 muxls. 
Tumca imas, rom ar arsebobs materialuri 
ufleba Sidasaxelmwifoebrivi samarTlis ga-
moyenebaze eqstrateritoriul RonisZiebeb-
Tan dakavSirebiT, ar aqvs imunitetis efeqti. 
winaaRmdeg SemTxvevaSi, ganmcxadebels ar eq-
neboda sasamarTlosadmi mimarTvis ufleba 
garkveuli kategoriis zianis faqtze236. amas 
garda, konvenciis Tanaxmad dauSvebelia, rom 
wevrma saxelmwifom sasamarTloebsa Tu sxva 
saxelmwifo organoebSi neba darTos wamebis, 
araadamianuri an damamcirebeli mopyrobis 
akrZalvis darRveviT mopovebuli mtkice-
bulebis gamoyenebas, Tundac wamebas Tu ms-
gavs mopyrobas saxelmwifos iurisdiqciis 
farglebs gareT hqondes adgili237. 

4. saerTaSoriso organizaciebi 
rodesac maRali xelSemkvreli mxare ereva 

konvenciiT uzrunvelyofil uflebebsa da 
TavisuflebebSi, masze, rogorc saerTaSo-

palatis gadawyvetilebaSi ganacxada, rom `dadgenilia, uSua-
lod mas Semdgom, rac keniis xelisuflebis mier ganmcxadebe-
li gadaeca TurqeTis xelisuflebas, igi aRmoCnda TurqeTis 
xelisuflebis qmediTi kontrolis qveS da, Sesabamisad, mis 
`iurisdiqciaSi~ konvenciis pirveli muxlis mniSvnelobiT. 
Tumca am konkretul SemTxvevaSi, TurqeTi uflebamosilebas 
axorcielebda Tavisi teritoriis farglebs gareT. agreTve 
simarTles Seesabameba, rom ganmcxadebeli TurqeTis xelisu-
flebis mier fizikurad iqna iZulebuli, dabrunebuliyo 
TurqeTSi da imyofeboda maT gankargulebsa da kontrols 
qveS misi dakavebisa da TurqeTSi dabrunebis Semdeg (ix., am 
TvalsazrisiT zemoxsenebuli gadawyvetileba saqmeze sanCes 
ramiresi (Sánchez Ramirez) da freda (Freda), da sawinaaRmdegos 
mtkicebiT bankoviCi (Banković) da sxvebi belgiis da sxvebis 
winaaRmdeg (ganCineba) [GC], no. 52207/99, ECHR 2001-XII).~
235 punqti 72.
236 markoviCi (Markovic) da sxvebi italiis winaaRmdeg, 1398/03, 
14 dekemberi, 2006 [GC].
237 A Sinagan saqmeTa departamentis saxelmwifo mdivnis wi-
naaRmdeg, (2005) UKHL 71, 8 dekemberi, 2005.

riso organizaciis wevrze dakisrebuli val-
debulebebis Sesasruleblad Carevis adgilm-
debareoba da valdebulebis xasiaTi aris is 
faqtorebi, romlebiTac gadawydeba konven-
ciis darRvevisTvis pasuxismgeblobis dadgo-
mis sakiTxi. 

amrigad, Tu moqmedebas an umoqmedobas ar 
aqvs adgili arc erTi maRali xelSemkvreli 
mxaris teritoriaze da ufleba-Tavisufle-
bebis SezRudvaSi uSualod CarTuli wevri 
saxelmwifo moqmedebs uSiSroebis sabWos mier 
gaerTianebuli erebis qartiis me-7 Tavis sa-
fuZvelze miRebuli rezoluciis Sesabamisad, 
raTa Tavidan aicilos saerTaSoriso mSvi-
dobasa da uSiSroebas damuqrebuli safrTxe, 
evropuli sasamarTlos midgomiT, sadavo mo-
qmedeba/umoqmedoba Seeracxeba gaerTianebul 
erebs da amrigad, Tavad sasamarTlos ar eq-
neba uflebamosileba, ganixilos ganacxadi ra-
tione personae238. 

gasarkvevia, Tu ra zRvramdea mdebareobisa 
da valdebulebis sakiTxebi Tanabrad mniS-
vnelovani. udavoa, rom gaerTianebul erebs, 
rogorc `koleqtiuri uSiSroebis miznebis 
Semsrulebel da universaluri iurisdiqciis 
mqone organizacias,~239 gansakuTrebuli mniS-
vneloba mieniWa im erTaderT saqmeze, romlis 
ganxilvac evropul sasamarTlos aqamde 
mouwia da romelic aRniSnuli organizaciis 
mier uSualod dawesebul valdebulebebs 
Seexeboda. 

gaerTianebuli erebis zemoT aRniSnul bu-
nebaze evropuli sasamarTlos mosazrebas 
ganamtkicebs agreTve is faqti, rom maRali 
xelSemkvreli mxareebis mier qartiis miReba, 
zogadad, win uswrebda konvenciis ratifika-
cias da rom qartiis 103-e muxlis Tanaxmad, 
qartiis upiratesoba dakavSirebulia gaerTia-
nebuli erebis winaSe arsebuli valdebule-
bebis upiratesobasTan, saxelmwifoebis mier 
sxva saerTaSoriso xelSekrulebebiT nakisr 
valdebulebebTan mimarTebiT240. agreTve re-
gionul organizacias, yovel SemTxvevaSi, ara 
imas, romelic gaerTianebuli erebis qartiis 
safuZvelze moqmedebs, SesaZloa, igive mniS-
vneloba ar eniWebodes, gansakuTrebiT im 
238 (berami) Behrami da (berami) Behrami safrangeTis winaaRmdeg 
(ganCineba), 71412/01, 2 maisi, 2007 [GC].
239 Ibid, p. 51.
240 Ibid, p. 147. aRniSnuli agreTve ganixileba gadamwyvet faq-
torad inglisis saapelacio sasamarTlos gadawyvetilebaSi 
saqmeze R (Al-Jedda) Tavdacvis saxelmwifo mdivnis winaaRmdeg 
[2006] EWCA Civ 327.
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SemTxvevaSi, Tu igi konvenciis Semdgom Sevida 
ZalaSi. 

Tumca agreTve mniSvnlovania mdebareobis 
aspeqti, kerZod SemTxveva, roca RonisZie-
ba tardeba saxelmwifos teritoriaze, ro-
melic im dros konvenciis monawile ar iyo. 
xsenebulma aspeqtma saSualeba misca evro-
pul sasamarTlos, ganesxvavebina aRniSnuli 
SemTxveva sxva saqmeebisgan, romlebSic saer-
TaSoriso valdebulebebis Sesrulebis miz-
niT, adamianis uflebebis SemzRudveli Ro-
nisZiebebi xorcieldeba maRali xelSemkvreli 
mxaris teritoriaze da roca sasamarTlo ar 
eTanxmeba konvenciis darRvevisTvis yovel-
gvari pasuxismgeblobis gamoricxvas. cxadia, 
saqmeebze, romlebSic valdebuleba Sesrulda 
wevri saxelmwifos teritoriaze, sasamarT-
lom daadgina, rom ZalaSi rCeboda konvenciiT 
uzrunvelyofil uflebebsa da Tavisuflebeb-
Si CarevisTvis pasuxismgebloba, roca valde-
bulebebis damkisrebeli organizacia ar iTva-
liswinebda konvenciiT garantirebuli dacvis 
msgavs sistemas, risi gadawyvetac evropuli 
sasamarTlos prerogativa iyo241. ufro metic, 
Tumca sasamarTlom msgavsi daskvna gamoitana 
im SemTxvevaSi, roca sadavo qmedeba moicavda 
maRali xelSemkvreli mxaris mier saerTaSo-
riso valdebulebis ganxorcielebas sakuTar 
teritoriaze, gamoTqmuli SeSfoTeba konven-
ciis SefardebaSi warmoSobil vakuumze niS-
navs imas, rom valdebulebis Sesruleba meore 
wevri saxelmwifos teritoriaze SeuZlebelia 
rom sxvanairad iqnes ganxiluli. 

evropulma sasamarTlom upasuxod datova 
kiTxva, aqvs Tu ara igive Tu naklebi mniSvnelo-
ba mdebareobis sakiTxs, rac valdebulebis bu-
nebas, rodesac saqme exeba konvenciis darRve-
visTvis pasuxismgeblobis gamoricxvas. Tumca, 
Tu gaviTvaliswinebT im aqcents, romelsac 
Tavis ganCinebebSi sasamarTlo gaerTianebuli 
erebis qartiiT dakisrebuli valdebulebebis 
upiratesobaze akeTebs, mniSvneloba ar unda 
hqondes imas, rom aRniSnuli valdebulebebis 
SesrulebiT konvenciis uflebebisa da Tavi-
suflebebis darRvevas adgili aqvs maRali 
xelmSemkvreli mxaris teritoriaze. da mainc, 
aseTi daskvna SemaSfoTebelia, ramdenadac 
qartiis sistema calsaxad moklebulia adamia-
nis uflebebis dacvis qmediT meqanizmebs im 

241 Bosphorus Hava Yollan Turizm ve Ticaret Anonim Şirketi irlandiis 
winaaRmdeg, 45036/98, 30 ivnisi, 2005 [GC].

SemTxvevebSi, roca gaerTianebuli erebi Tavi-
si wevrebisgan raime qmedebis ganxorcielebas 
moiTxovs. 

d) daskvna 
amrigad, maRali xelSemkvreli mxaris teri-

toriaze konfliqtis zonis arseboba saxelmwi-
fos ar aTavisuflebs zonaSi evropuli konven-
ciis implementaciaze pasuxismgeblobisgan. da 
mainc, arsebobs garemoebebi, rodesac msgavs 
zonaze kontrolis dakargva pasuxismgeblo-
bis mniSvnelovan Semcirebas iwvevs. rodesac 
kontrolis dakargva meore maRali xelSem-
kvreli mxaris sasargeblod xdeba, konvenciiT 
garantirebul dacvaSi yovelgvari vakuumi 
dauSvebelia, vinaidan implementaciaze pa-
suxismgebloba nawildeba or saxelmwifos So-
ris. magram konvenciiT garantirebuli dacva 
Zalian SezRuduli iqneba, roca kontroli 
ikargeba arawevri saxelmwifos an separatis-
tuli reJimis (romelic moqmedebs sxva saxel-
mwifos dauxmareblad) sasargeblod. ufro 
metic, konvenciiT garantirebuli dacva, ro-
gorc Cans, SeiZleba mTlianad gamoiricxos im 
SemTxvevaSi, rodesac saxelmwifo moqmedebs 
gaerTianebuli erebis wevrobidan gamomdi-
nare valdebulebebis Sesabamisad. Tumca am 
ukanasknel SemTxvevaSi xelSemkvreli mxaris 
mier Tavis Tu meore wevri saxelmwifos teri-
toriaze ganxorcielebuli qmedebis Sedegebi 
mainc bundovania.

rodesac konfliqtis zona ar aris maRali 
xelSemkvreli mxaris teritoriaze, konven-
ciiT garantirebuli dacva, savaraudoa, rom 
ufro SezRuduli iqneba, magram misi sruliad 
gamoricxva dauSvebelia. 

IV daskvna
aSkaraa, rom konvenciiT gaTvaliswinebuli 

uflebebi da Tavisuflebebi mTeli Tavisi si-
savsiT vrceldeba konfliqtur zonebSi war-
moqmnil situaciebze, miuxedavad imisa, rom 
sasamarTlos aqamde mxolod mwiri SesaZle-
bloba hqonda emsjela aRniSnul sakiTxze. 
Tumca dazustebiT ar SeiZleba imis Tqma, 
rom, Tu konvenciiT gaTvaliswinebuli ufle-
bebi da Tavisuflebebi saTanadod, an, Tundac 
SezRudulad ver ganxorcieldeba, rogorc es 
moiTxoveba konfliqtis zonebSi arsebul si-
tuaciebSi, aRniSnuli aucileblad gamoiwvevs 
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erTi an meti maRali xelSemkvreli mxaris pa-
suxismgeblobas. 

msgavsi pasuxismgebloba, ufro metad sa-
varaudoa, rom warmoiSoba im SemTxvevaSi, 
rodesac konfliqtis zona mdebareobs maRali 
xelSemkvreli mxaris teritoriaze da rode-
sac maRali xelSemkvreli mxaris CarTuloba 
naklebad SesaZlebelia, magram ar aris gamo-
ricxuli im konfliqtur zonebSi, romlebic 
mocemuli saxelmwifos teritoriis farglebs 
gareTaa. Tumca maSinac ki, roca konfliqturi 
zona maRali xelSemkvreli saxelmwifos te-
ritoriaSi xvdeba, pasuxismgeblobis sakiTxi 
mainc rTulad gadasawyvetia, rodesac zona 
iyofa ramdenime saxelmwifos Soris da saxel-
mwifos, romelsac akisria pozitiuri valde-
bulebebi evropuli sasamarTlos winaSe, ar 
SeuZlia maTi ganxorcieleba. 

savaraudod, konvenciis konfliqtur zo-
nebSi gamoyenebisas ufro metad problemuri 
sakiTxia is, rom gaerTianebuli erebis uSiS-
roebis sabWos rezoluciis Tanaxmad, saerTa-
Soriso mSvidobisa da uSiSroebis uzrunvel-
sayofad gamiznulma RonisZiebebma SesaZloa 
sruliad gamoricxos konfliqtur zonaSi 
uflebebisa da Tavisuflebebis uzrunvelyo-
fis moTxovna, miuxedavad imisa, rom am ufle-
bebisa da Tavisuflebebis pativiscema unda 
iyos rogorc mSvidobisa da uSiSroebis ga-
rantirebis saboloo mizani, ise aucilebeli 
moTxovna misi realurad ganxorcielebisTvis.


