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Tanxmobis safuZvelze Cxrekis 
warmoebis problemuri sakiTxebi

lali fafiaSvili

saqarTvelos sakonstitucio sasamarTlos wevri, 

iv. javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis 

sisxlis samarTlis da procesis mimarTulebis sruli profesori.

„piradi cxovrebis konstituciuri ufleba Tavisuflebis koncefciis ganuyo-
fel nawils warmoadgens ... aris TiToeuli individis damoukidebeli ganviTare-
bis safuZveli“1. saqarTvelos sakonstitucio sasamarTlom araerTxel aRniSna, rom 
„piradi cxovrebis xelSeuxebloba gulisxmobs individis SesaZleblobas, sakuTari 
Sexedulebisamebr warmarTos Tavisi kerZo cxovreba da iyos daculi mis kerZo 
sferoSi saxelmwifos da sxva pirebis Carevisagan. icavs adamianis arCevans, iarse-
bos gare samyarosgan damoukideblad, iyos marto, aseve Tavisuflad gadawyvitos, 
ra pirobebSi da ra moculobiT eqneba urTierToba sazogadoebis sxva wevrebTan, 
uzrunvelyofs pirovnebis Tavisufal ganviTarebas da saSualebas aZlevs mas, damou-
kideblad gadawyvitos, rodis, ra moculobiT, ra formiT da visTan gaasajaroos 
Tavisi piradi cxovrebis faqtebi, moaxdinos informaciis, mosazrebebisa da STabeW-
dilebebis gacvla-gaziareba“2.

piradi cxovrebis xelSeuxeblobis ufleba garantirebulia saqarTvelos konsti-
tuciis me-20 muxliT da yvela ZiriTadi saerTaSoriso samarTlebrivi aqtiT3. Tum-

1 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 ivnisis ganCineba #1/2/458 saqmeze „saqarTvelos mo-
qalaqeebi – daviT sarTania da aleqsandre maWaraSvili saqarTvelos parlamentisa da saqarTvelos iusticiis 
saministros winaaRmdeg“, II-4.
2 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 29 Tebervlis gadawyvetileba #2/1/484 saqmeze „saqa-
rTvelos axalgazrda iuristTa asociacia da saqarTvelos moqalaqe Tamar xidaSeli saqarTvelos parlamentis 
winaaRmdeg“, II-.2; ix. aseve saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris gadawyvetileba 
N1/3/407 saqmeze „saqarTvelos axalgazrda iuristTa asociacia da saqarTvelos moqalaqe ekaterine lomTa-
TiZe saqarTvelos parlamentis winaaRmdeg”, II-4; 2012 wlis 24 oqtombris gadawyvetileba #513 saqmeze „saqa-
rTvelos axalgazrda iuristTa asociacia da saqarTvelos moqalaqe Tamar CugoSvili saqarTvelos parlamen-
tis winaaRmdeg“; BVerfGE 65, 1[43].
3 maT Soris gaeros adamianis uflebaTa sayovelTao deklaraciis me-12 muxli, samoqalaqo da politikuri 
uflebebis Sesaxeb saerTaSoriso paqtis me-17 muxli, adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 
evropuli konvenciis me-8 muxli da sxva.
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ca, imavdroulad, is ar miekuTvneba absolutur uflebaTa ricxvs da kanonmdebloba 
iTvaliswinebs misi SezRudvis SesaZleblobas.

piradi cxovreba mravali uflebrivi komponentisgan Sedgeba. ukavSirdeba piradi 
avtonomiis da e.w. ganmartoebis uflebas4, rac gulisxmobs TiToeuli individis Se-
saZleblobas, Tavad gansazRvros, ra intensivobiT moeqces sazogadoebis yuradRebis 
centrSi5. Sesabamisad, piradi cxovrebis xelSeuxeblobis umTavresi aspeqtia piris 
interesi, ar dauSvas kerZo sakiTxebTan dakavSirebuli informaciis gamJRavneba da 
akontrolos am informaciis gavrceleba6. aRniSnuli uflebis realizacias gansaku-
Trebuli mniSvneloba eniWeba sisxlis samarTalwarmoebaSi, sadac uzrunvelyofili 
unda iyos piradi xasiaTis informaciis dacva, aseve sacxovreblis xelSeuxeblobis 
da piradi komunikaciis uflebis SezRudvis mkacri reglamentacia da kanonis moTxo-
vnaTa Sesabamisi administraciuli praqtikis Camoyalibeba. „uflebaSi Careva SeiZle-
ba iyos gamarTlebuli mxolod maSin, Tu kanonmdeblobiT uzrunvelyofili iqneba 
Zalauflebis borotad gamoyenebisagan dacvis efeqturi meqanizmebi. es ki moicavs 
rogorc Carevis safuZvlebis amomwurav da mkafio reglamentacias, aseve Carevis 
aucileblobasa da uflebis SezRudvis proporciulobaze sasamarTlo kontrolis 
arsebobas“78.

kanonmdebeli valdebulia, Seqmnas saTanado balansi sayovelTao da individualur 
interesebs Soris. unda gansazRvros: rogori wina pirobebis arsebobisas, romeli da 
ramdeni subieqtisaTvis aris mosalodneli ZiriTadi uflebebis SezRudva – rogo-
ri intensiurobiTa da masStabiT9. uflebaSi nebismieri Careva unda emsaxurebodes 
konstituciur miznebs, iyos aucilebeli da warmoadgendes am miznebis miRwevis 
proporciul saSualebas10. 

rogorc aRvniSneT, piradi cxovrebis xelSeuxeblobis uflebis erT-erT aspeqts 
warmoadgens sacxovreblis da mflobelobis xelSeuxebloba. „binis xelSeuxebloba 
aris is ZiriTadi ufleba, romelic calkeuli adamianisaTvis, misi adamianuri Rir-

4 ix. Robert Ellis Smith: Sometimes what’s public is “private”: legal rights to privacy in public spaces, p. 378, in :Eyes Everywhere. The 
global Growth of Camera Surveillance, Aaron Doyle,Randy Lippert, David lyon[eds], 2012; ix. The Right to Privacy, Ellen Frankel Paul, 
Fred D.Miller, Jr.,and Jeffrey Paul[eds] 2010, p.34.
5 oqsfordis ganmartebiTi leqsikonis Tanaxmad, ganmartoebis ufleba ganimarteba rogorc „mdgomareoba, 
romelSic ar xdeba adamianis Sewuxeba an masze dakvirveba sxva pirebis mier“ ix. Marios Koutsias, Privacy and Data 
Protection in an Information Society : How Reconciled are the English with the European Union Privacy Norms? 2012, C.T.L.R., Issue 8, 
gv. 262.
6 ix. k.kublaSvili, ZiriTadi uflebebi, Tbilisi, 2003, gv. 109-111.
7 gurgeniZe saqarTvelos winaaRmdeg, ganacxadi #71678/01, 17.10.2006w., par. 37; ix. aseve saqarTvelos sakon-
stitucio sasamarTlos 2007 wlis 26 dekembris gadawyvetileba #1/3/407 saqmeze „saqarTvelos axalgazrda 
iuristTa asociacia da saqarTvelos moqalaqe ekaterine lomTaTiZe saqarTvelos parlamentis winaaRmdeg“, 
II-4; ix. aseve Manfred Nowak, UN Covenant on Civil and Political Rights. CCPR Commentary(Kehl am Rhein, Engel, 2005), pp. 401−402. 
8 i. Svabe, germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, 2011, gv. 382.
9 i. Svabe, germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, 2011, gv. 382.
10 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 29 Tebervlis gadawyvetileba #2/1/ 484 saqmeze „saqa-
rTvelos axalgazrda iuristTa asociacia da saqarTvelos moqalaqe Tamar xidaSeli saqarTvelos parlamen-
tis winaaRmdeg“, II-.9.



38

lali fafiaSvili

sebidan da Tavisufali pirovnuli ganviTarebis interesebidan gamomdinare, uzru-
nvelyofs „elementarul sacxovrebel sivrces““11. saqarTvelos sisxlis samarTlis 
saproceso kodeqsis 112-e muxlis pirveli nawili swored am uflebis SezRudvis 
wess aregulirebs da adgens, rom „sagamoZiebo moqmedebis Catareba, romelic zRu-
davs kerZo sakuTrebas, mflobelobas an piradi cxovrebis xelSeuxeblobas, ar saWi-
roebs sasamarTlos ganCinebas im SemTxvevaSi, Tu is tardeba TanamesakuTris an 
Tanamflobelis, an komunikaciis erTi mxaris TanxmobiT“. 

statiaSi ganxilulia Cxrekis warmoebaze Tanxmobis gacemasTan dakavSirebuli sa-
kiTxebi. kerZod, Tanxmobis legitimurobis wina pirobebi, Tanxmobis farglebi da 
misi ukan gaTxovis SesaZlebloba, TanamesakuTreebs/Tanamflobelebs Soris Cxrekis 
Catarebaze Tanxmobis gacemis sakiTxisadmi urTierTsawinaaRmdego damokidebule-
bis arsebobis SemTxvevaSi Tanxmobis safuZvelze Cxrekis Catarebis SesaZlebloba 
da aRniSnul sakiTxSi saqarTvelos kanonmdeblobis Sesabamisoba piradi cxovrebis 
xelSeuxeblobis saerTaSoriso samarTlebriv standartebTan. 

teritoria, romelzec vrceldeba me-20 muxliT gaTvaliswinebuli 
dacva

saqarTvelos konstituciis me-20 muxlis me-2 nawili icavs „sacxovrebeli binis da 
sxva mflobelobis“ xelSeuxeblobas. 

sacxovrebeli aris adamianis mier Tavisi piradi cxovrebis ganviTarebis fizikuri 
sivrce, ojaxuri da sxva saxis urTierTobebis adgili12. Tumca konkretuli farTis 
mikuTvneba sacxovreblisadmi ar unda ganxorcieldes in abstracto. „mxolod im adgi-
lis dacva unda iqnes uzrunvelyofili, romelsac faqtobrivad iyenebs adamiani da 
sadac mas gaaCnia legitimuri molodini, rom ar Seawuxeben xelisuflebis organoTa 
warmomadgenlebi da sxva pirebi“13.

„sacxovrebeli mflobelobis identificirebis gadamwyvet kriteriums warmoadgens 
cxovrebis miznis subieqturi gansazRvra da misi obieqturi Secnobadoba“14. Sesaba-

11 BVerfGE 42, 212 [219] wignSi i. Svabe, germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, 
2011, gv. 233.
12 S. treqseli, adamianis uflebebi sisxlis samarTlis procesSi, 2009, gv. 619 .
13 iqve, gv. 620.
14 ix. J.-D. Kuhne, Art. 13, in: M. Sachs (Hrsg.), Grundgesetz: Kommentar, Munchen 2003, Rn. 2; B. Pieroth, B. Schlink, Grundrechte: 
Staatsrecht II, 18., neubearb. Aufl., Heidelberg 2002, Rn. 876. wignSi saqarTvelos konstituciis komentari. Tavi meore. 
saqarTvelos moqalaqeoba. adamianis ZiriTadi uflebani da Tavisuflebani. „petiti“, 2013.
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misad, sacxovrebels miekuTvneba sacxovreblad gankuTvnili nebismieri daxuruli 
anda gadaxuruli15 uZrav-moZravi qoneba, romelic pirs gaaCnia sakuTrebaSi, mflo-
belobaSi anda sargeblobaSi. kerZod, es SeiZleba iyos bina, saxli, agaraki, sacxo-
vreblad gankuTvnili iaxta anda furgoni, karavi, sastumros nomeri da sxv16. 

saqarTvelos konstituciis me-20 muxlis me-2 punqtiT aseve daculia nebismieri 
mflobeloba. analogiur formulirebas vxvdebiT aseve sisxlis samarTlis sapro-
ceso kodeqsis meSvide muxlis pirvel nawilSic, romelic icavs „kerZo sakuTrebas 
da sxva mflobelobas“ da 112-e muxlis pirvel nawilSi. 

saqarTvelos kanonmdebloba ar gansazRvravs sxva mflobelobis mniSvnelobas. 
Tumca calsaxaa, rom aRniSnuli moicavs rogorc sacxovrebels, aseve farTs, rome-
lic uSualod aris dakavSirebuli sacxovrebelTan17. magaliTad, damxmare saTavso, 
avtofarexi, ezo da a.S. sakiTxi garkveulwilad problemuria, Tu saTavso, damxmare 
Senoba-nagebobebi, avtofarexi ar aris ganTavsebuli sacxovrebeli saxlis ezoSi 
da teritoriulad daSorebulia misgan, aris SemoRobili, magram ara gadaxuruli 
teritoria.

iuridiul literaturaSi gamoTqmulia mosazreba, rom me-20 muxliT gaTvaliswi-
nebuli dacva miwis nakveTze vrceldeba mxolod im SemTxvevaSi, Tu is uSualod 
aris dakavSirebuli saxlTan. amdenad, magaliTad, sabaRe meurneoba, venaxi da a.S. 
miwis nakveTi, romelzec uSualod ar dgas sacxovrebeli nageboba ar xvdeba me-
20 muxlis moqmedebis sferoSi18. aRniSnuli SemoTavazeba, vfiqrob, erTob sada-
voa, radgan Tavad muxlis formulireba erTmaneTisgan asxvavebs sacxovrebel binas 
da sxva mflobelobas. Sesabamisad, ganmartebas moiTxovs sakiTxi imis Sesaxeb, Tu 
ra moiazreba sxva mflobelobaSi – mflobeloba, romelic uSualod sacxovreblis 
datvirTvis matarebeli unda iyos an uSualod sacxovrebelTan unda iyos mWidrod 
dakavSirebuli, Tu nebismieri kanonieri mflobeloba misi uSualo daniSnulebis 
miuxedavad – magaliTad, sawyobi, samsaxurebrivi farTi, avtofarexi da a.S. rome-
lic ar aris uSualod mibmuli an dakavSirebuli sacxovrebel saxlTan. dacva vr-
celdeba mxolod gadaxurul farTze [da ra tipis gadaxurva igulisxmeba? magali-
Tad, Seminva?] Tu RobiT SemosazRvrul mflobelobazec, romelic ucxo Tvalisgan 
icavs Robis miRma mimdinare movlenebs.

15 ix. H. D. Jarass, Art. 13, in: H. D. Jarass, B. Pieroth, Grundgesetz fur die Bundesrepublik. Deutschland: Kommentar, 7. Auflage, Munchen 
2004, Rn. 2. wignSi saqarTvelos konstituciis komentari. Tavi meore. saqarTvelos moqalaqeoba. adamianis 
ZiriTadi uflebani da Tavisuflebani. „petiti“, 2013.
16 ix. Stephanie Stern Cornell L.Rev 905[2010], State v Pruss 181 P.3d 1231 [Idaho 2008].
17 ix. J.-D. Kuhne, Art. 13, in: M. Sachs (Hrsg.), Grundgesetz: Kommentar, Munchen 2003, Rn. 3. citirebulia publikaciidan 
saqarTvelos konstituciis komentari. Tavi meore. saqarTvelos moqalaqeoba. adamianis ZiriTadi uflebani 
da Tavisuflebani. „petiti“, 2013, gv. 187.
18 ix. saqarTvelos konstituciis komentari. Tavi meore. saqarTvelos moqalaqeoba. adamianis ZiriTadi ufle-
bani da Tavisuflebani.“petiti“, 2013, gv.187.
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aRniSnuli midgoma, vfiqrob, garkveulwilad, warmoadgens aSS-is saproceso ka-
nonmdeblobis anarekls, romelic „sacxovrebeli saxlis“ farTo interpretacias 
iTvaliswinebs da erTmaneTisgan asxvavebs saxlis mimdebare teritorias da Ria si-
vrces. kerZod, „sacxovrebel saxls“ miakuTvnebs rogorc sacxovreblad gankuTvnil 
obieqtebs, aseve aseT obieqtTan uSualod mWidrod dakavSirebul mimdebare teri-
torias, romelzec vrceldeba iseTi saxis piradi xasiaTis urTierTobebi, romlebic 
asocirdeba binasTan da piradi cxovrebis/ ganmartoebis molodinTan. Ria sivrces 
miekuTvneba nebismieri dausaxlebeli an naklebad aTvisebuli farTi saxlis mimde-
bare teritoriis farglebs gareT19.

vinaidan statiis ganxilvis sagani SedarebiT viwroa da ar exeba zogadad pira-
di cxovrebis xelSeuxeblobis SezRudvis safuZvlebs, mxolod aRvniSnav, rom „sxva 
mflobelobis“ viwro ganmartebis SemTxvevaSi, me-20 muxlis regulirebis sferoSi 
ver moxvdeba, magaliTad, samuSao/samsaxurebrivi sivrce, gancalkevebiT arsebuli 
damxmare Senoba-nagebobebi, saTavsoebi da sxva, rac gaumarTleblad SezRudavs me-
20 muxlis moqmedebis sferos. Sesabamisad, me-20 muxlis miznisaTvis mniSvneloba 
unda hqondes ara imdenad qonebis sacxovrebeli saxlidan gamocalkevebiT arsebo-
bas, anda aRniSnuli obieqtebis sacxovrebeli saxlidan daSorebis manZils, aramed, 
pirvel rigSi, mesakuTris/mflobelis mxridan am obieqtTan mimarTebiT ganmartoe-
bis molodinis subieqtur da obieqtur kriteriums. kerZod, ganmartoebaze piris 
subieqtur molodins da sazogadoebis mzaobas, dasabuTebulad/gonivrulad aRia-
ros aseTi molodini. 

molodinis gonivruloba garkveulwilad ukavSirdeba aseve aRniSnuli farTis 
sxva pirebis Carevisagan dasacavad ganxorcielebuli RonisZiebebis intensivobas. 
Sesabamisad, farTze, romelic uSualod saxlis mimdebare SemoRobil ezoSia gan-
Tavsebuli, Tu ar aris saTanadod gadaxuruli an daculi sxva pirTa mxedvelo-
bisa da unebarTvo SeRwevisgan, ar vrceldeba ganmartoebis gonivruli molodini. 
pirs, romelic axorcielebs sakuTrebis gamJRavnebas sazogadoebisaTvis , Tundac es 
SesaZlebeli iyos mxolod sahaero sivrcidan, ar SeuZlia idavos am sagnebTan mimar-
TebiT, ganmartoebis gonivruli molodinis arsebobis Sesaxeb20.

19 ix., magaliTad, J. Derssler, Alan C.Michaels, Criminal Procedure: vol.1: Investigation. 5th ed., 2010, LexisNexis, gv. 64.
20 Julian A. Cook, III, “Inside Investigative Criminal Procedure:What matters and Why”, 2012,Wolters Kluwer, gv 34; Florida v Riley US445 
[1989] -ar aqvs adgili darRvevas ,rodesac policia vertmfrenidan akvirdeba saTburis saxuravis dazianebul 
da Riad datovebul adgilebs, radgan ar arsebobs piradi cxovrebis dacvis molodini, Tu raime TvalnaTelia 
sazogadoebisTvis sworad moZebnili dakvirvebis adgilidan. ix. Daniel J.Solove, Paul M.Schwarts, Privacy Law Fundamen-
tals, 2011IAPP, gv. 32. CxrekasTan gaTanabrebuli piradi cxovrebis xelSeuxeblobaSi Carevis xerxebis da formebis 
mravalferovnebidan gamomdinare, sakiTxi detalurad iqneba ganxiluli sxva statiaSi.
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sacxovreblis da sxva mflobelobis xelSeuxeblobis uflebis 
SezRudva kerZo pirTa nebarTvis safuZvelze

saqarTvelos konstituciis me-20 muxlis me-2 nawili „sacxovrebel binaSi da sxva 
mflobelobaSi“ Sesvlas ukavSirebs sam wina pirobas: sasamarTlos gadawyvetilebas, 
kanoniT gaTvaliswinebul gadaudebel aucileblobas da mflobel pirTa nebas. 

sssk-is 112-e muxli sasamarTlos ganCinebis gamoTxovisgan gaTavisuflebis wina 
pirobad gamoyofs garkveuli kategoriis pirebis nebarTvas, Tumca yuradRebas ar 
amaxvilebs am kategorias mikuTvnebuli pirebis faqtobrivi bmis xarisxze, magali-
Tad, Cxrekas daqvemdebarebul konkretul qonebasTan. kerZod, aRniSnuli formu-
lirebidan gamomdinare, magaliTad, saerTo sargeblobaSi arsebuli qonebis Cxre-
kisaTvis sakmarisia erT-erTi mesakuTris Tanxmoba21 im SemTxvevaSic ki, Tu, erTi 
mxriv, aRniSnul pirs es qoneba gadacemuli aqvs ijariT an qiravnobiT da masTan 
gaaCnia mxolod iuridiuli bma, anda magaliTad binis mesakuTris Tanxmoba binaSi 
arsebuli ojaxis sxva wevrebis pirad sakuTrebaSi Semavali nivTebis Cxrekaze. maSin 
rodesac aRniSnuli formulirebis mizani unda iyos konkretul qonebasTan mimarTe-
biT konkretuli pirebis piradi cxovrebis xelSeuxeblobis uflebis uzrunvelyo-
fa. kerZod, qiravnobis an ijariT gadacemuli qonebis Cxrekis SemTxvevaSi, rogorc 
wesi, saWiroa sasamarTlos nebarTva, romelmac unda uzrunvelyos kerZo da sajaro 
interesebis balansi. Tumca aRniSnulis aucilebloba ar arsebobs, rodesac mesa-
kuTre nebayoflobiT acxadebs Tanxmobas am qonebis Cxrekaze. aseT SemTxvevaSi sssk-
iT gaTvaliswinebuli garantia, erTi SexedviT, SesaZlebelia praqtikulad azrs 
kargavdes, vinaidan misi mizania sajaro xelisuflebis warmomadgenlebis Carevisa-
gan am qonebiT mosargeble konkretuli pirebis piradi cxovrebis xelSeuxeblobis 
dacva da ara mesakuTris, romelic aRniSnuli qonebiT uSualod ar sargeblobs. 
calkeul SemTxvevaSi es midgoma SesaZlebelia gamarTlebuli iyos Tavad mesaku-
Tris interesebidan gamomdinarec. magaliTad, Tu xorcieldeba misi uZravi qonebis 
dazianeba anda aradaniSnulebisamebr an danaSaulebrivi saqmianobisaTvis gamoye-
neba. aseve – gamoZiebis miznebidan gamomdinare. Tumca aseT SemTxvevebSic daculi 
unda iyos Tavad am garantiis ZiriTadi mizani. 

ramdenad daiSveba, magaliTad, Cxrekis adgilas aRmoCenili mesame piris kompiu-
teris amoReba, anda aseTi kompiuteris Cxrekis Sedegad aRmoCenili mamxilebeli in-
formaciis mogvianebiT mtkicebulebad sasamarTloSi gamoyeneba? ramdenad gaCnia, am 
SemTxvevaSi, mesame pirs piradi cxovrebis xelSeuxeblobis dacvis gonivruli molo-
dini mis sakuTrebaSi arsebul kompiuterSi arsebul informaciasTan mimarTebiT?

21 ix. J.-D. Kuhne, Art. 13, in: M. Sachs (Hrsg.), Grundgesetz: Kommentar, Munchen 2003, Rn. 23 f. magram am SemTxvevaSi gadam-
wyveti mniSvneloba eniWeba Tanxmobis gamcemi piris ara mxolod iuridiul uflebamosilebas, aramed konkre-
tul qonebasTan praqtikuli da realuri bmis xarisxs, erTi mxriv, Tanxmobis legitimurobis da, meore mxriv, 
Tanxmobis farglebis gansazRvrisaTvis.
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gasaTvaliswinebelia, rom piris nebarTva gamoricxavs Carevas am uflebis dacvis 
sferoSi22. amitom piris nebarTvis safuZvelze Canawerebis gacnobis, eleqtronuli 
matareblebis da zogadad Cxrekis legitimuroba ar saWiroebs sasamarTlos mier 
dadasturebas23.

Sesabamisad, Tanxmobis safuZvelze Cxrekis warmoebisas gansakuTrebiT mniSvnelo-
vania 3 sakiTxi:

1.	Tanxmobis legitimuroba Cxrekis obieqtTan nebarTvis gamcemi piris bmis xa-
risxis mixedviT; 

2.	Tanxmobis nebayoflobiToba; 

3.	Tanxmobis farglebi.

swored amitom, sasamarTloebi aRniSnuli safuZvliT Cxrekis Catarebisas unda 
amowmebdnen, rogorc minimum, Semdeg 3 ZiriTad garemoebas:

1.	Tanxmobis nebayoflobiToba da Tanxmobis gacnobierebuli xasiaTi;

2.	gaaCnia Tu ara pirs aRniSnul qonebasTan bmis iseTi intensivobis kavSiri, rom 
hqondes Tanxmobis gacemis ufleba;

3.	 adgili xom ar hqonda Tanxmobis ukan gaTxovas.

sasamarTlo praqtikis Seswavlam gviCvena, rom sasamarTloebi im SemTxvevaSic ki, 
rodesac braldebis mxare mimarTavs sasamarTlos Tanxmobis safuZvelze Catare-
buli Cxrekis ex poste gadasinjvis moTxovniT, saqmeSi mesakuTris, anda mflobelis 
Tanxmobis arsebobis SemTxvevaSi aRar axdenen ganxorcielebuli Cxrekis kanoniere-
bis Seswavlas24.

Cxrekis es saxe, rogorc wesi, gamoZiebis organoebisaTvis yvelaze sasurvelia 3 
mizezis gamo: 1. rogorc wesi, Cxrekaze Tanxmobis gamoTxovisas gamoZiebis organos 
ar moeTxoveba dasabuTebuli varaudis arsebobis mtkiceba imis Sesaxeb, rom piri 

22 Carevaze piris nebarTvis iuridiuli Sedegebis Sesaxeb ix. M. Morlok, Grundrechte, 2. Aufl., Baden-Baden 2010, Rn. 534 
ff.; B. Pieroth, B. Schlink, Grundrechte: Staatsrecht II, 18.,neubearb. Aufl., Heidelberg 2002, Rn. 131 ff.
23 ar saWiroebs sasamarTlos mier dadasturebas, Tumca ar gamoricxavs sasamarTlos mier Catarebuli Cxrekis 
kanonierebis Semowmebas, rodesac mxare asaCivrebs am gziT mopovebuli informaciis kanonierebas. 
24 ix., magaliTad, Tbilisis saqalaqo sasamarTlos 24.09.2013 wlis ganCineba [reg. #11b/7388]. sasamarTlom 
aRniSna, rom sssk-is 112-e muxlis Tanaxmad, „kerZo sakuTrebis an mflobelobis mzRudavi sagamoZiebo moqmede-
ba tardeba mosamarTlis nebarTviT, magram im SemTxvevaSi, rodesac komunikaciis erTi mxare an, Tundac erTi 
Tanamflobeli an mesakuTre Tanaxmaa mis mflobelobaSi(sakuTrebaSi) arsebul farTSi sagamoZiebo moqmedebis 
Catarebaze, aseT SemTxvevaSi sagamoZiebo moqmedeba tardeba mosamarTlis ganCinebis gareSe. Sesabamisad, aseT 
SemTxvevaSi gadaudebeli aucileblobiT Catarebuli sagamoZiebo moqmedebac ar saWiroebs sasamarTlos mxri-
dan kontrols...“sasamarTlom aRniSna, rom „vinaidan manqanis mflobelma nebayoflobiT ganacxada Tanxmoba mis 
mflobelobaSi arsebuli manqanis Cxrekasa da nivTebis wardgenis Taobaze. Sesabamisad, sagamoZiebo moqmedebis 
oqmi ar saWiroebda winaswar sasamarTlos ganCinebas, xolo komunikaciis erTi mxaris TanxmobiT Catarebuli 
Cxrekis kanonierebis Semowmeba sasamarTlo kontrols aRar saWiroebs“.
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SesaZloa CarTuli iyos danaSaulebriv saqmianobaSi; 2. ar arsebobs orderis mopo-
vebasa da aRsrulebasTan dakavSirebuli administraciuli sirTuleebi da riskebi; 
3. calkeul SemTxvevaSi Cxrekaze Tanxmobas is piric acxadebs, vinc icis, rom malavs 
danaSaulis mtkicebulebas. amitom, policiis azriT, aseTi Cxreka gansakuTrebuli 
mniSvnelobis matarebelia gamoZiebis miznebisaTvis25. aseTi saxis CxrekasTan mimarTe-
biT gamoZiebis organos uflebamosileba gansakuTrebiT farToa. mas SesaZlebloba 
eZleva, moiTxovos nebismieri adgilis da piris nebismier dros [rogorc wesi, Ramis 
saaTebis garda], nebismieri mizeziT Cxrekis warmoeba. ar moeTxovebaT arc imis miTi-
Teba, Tu konkretulad ras eZeben, sad elian am sagnis aRmoCenas da arc im mizezebis 
ganmartebis valdebuleba, Tu ratom Tvlian, rom konkretul pirs SeiZleba gaaCndes 
mamxilebeli mtkicebulebebi26. sakmarisia imis ganmarteba, Tu ra danaSaulis gamoZie-
basTan dakavSirebiT, ratom da risi Cxrekis nebarTvas iTxoven. 

kerZo pirebis perspeqtividan ki aseTi saxis Cxreka problemuria, gansakuTrebiT, 
ramdenime garemoebis gamo: 1. mosaxleobis umetesobam ar icis, rom aqvs uaris Tqmis 
ufleba; 2. xSir SemTxvevaSi policiasTan urTierTobisas yvelaze informirebuli 
adamianic ki grZnobs Tavs daucvelad; 3. policiis mier Cxrekaze nebarTvis gamoTxo-
visas viTareba, xSir SemTxvevaSi, samarTlebrivi iZulebis matarebelia27. aseT dros 
ararealisturia, rom im pirebmac ki, vinc ician uaris Tqmis uflebis Sesaxeb, uari 
uTxran policias Cxrekaze nebarTvis gacemaze ZiriTadi problema am SemTxvevaSi 
imaSi mdgomareobs, rom ganmartoebaze uflebis gamoyenebam SesaZlebelia gamoiw-
vios damatebiTi samarTlebrivi problemebi maTTvis fizikuri zemoqmedebis an ad-
ministraciuli dakavebis saxiT. am faqtorebis gamo, mosaxleobis umetesoba „nebayo-
flobiT“ Tanxmdeba policias Cxrekaze nebarTvis gacemaze28.

swored amitom, gansakuTrebuli mniSvneloba eniWeba aRniSnuli institutis deta-
lur sakanonmdeblo regulirebas da kanonis Sesabamisi administraciuli praqtikis 
Camoyalibebas.

25 Criminal Procedure and the Supreme Court: a Guide to the Major Decisions on Search and Seizure,Privacy and Individual Rights, Craig 
Hemmens and Rolando V. Del Carmen (eds.,) Rowman and Littlefield Publishers, 2010, gv. 156. ix. Daniel J.Solove, Paul M.Schwarts, 
Privacy Law Fundamentals, IAPP, 2011, gv. 35.
26 Mastering Criminal Procedure Vol 1, The Investigation Stage/ Peter J. Henning.. [et.al] Carolina Academic Press, 2010, gv. 156.
27 ix. sqolio 25, gv 169.
28 iqve.
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Tanxmobis nebayoflobiToba

sssk ar adgens Tanxmobis kanonierebis kriteriumebs. Sesabamisad, ar gansazRvravs 
Tanxmobis specifikur formas [zepirs, werilobiT da a.S.], ris gamoc, Tanxmoba Se-
saZlebelia gamoxatuli iqnes aSkarad an nagulisxmevad. ar iTxovs gacnobierebul 
Tanxmobas da Tanxmobis gamomTxov pirs ar akisrebs Tanxmobis gamcemi piris qmeduna-
rianobis Semowmebis valdebulebas, ris gamoc, is faqti, rom Tanxmoba gacemulia 
nasvami, narkotikuli Trobis mdgomareobaSi, fsiqikuri problemebis mqone piris 
[Tu fsiqikuri aSliloba ar aris aSkarad gamoxatuli] an aRelvebul mdgomareobaSi 
myofi piris mier, ar ukargavs Tanxmobas kanonier xasiaTs29. Tanxmobis kanonierebi-
saTvis kanonmdebloba ar moiTxovs arc Tanxmobis werilobiT dafiqsirebas. Sesa-
bamisad, Tu piri uars acxadebs, werilobiT daafiqsiros Tavisi Tanxmoba Cxrekis 
warmoebaze, es ar iwvevs kanonierad mopovebuli Tanxmobis ukanonobas.

Tanxmoba nebayoflobiTia, Tu ar arsebobs policiis mxridan iZulebis an damcire-
bis gamoyenebis mtkicebuleba da pirs esmis dasmuli kiTxvebis arsi. 

nebayoflobiTobis sakiTxis ganxilvisas Semowmebuli unda iqnes, SeeZlo Tu ara 
Tanxmobis gamcem subieqts, ganexorcielebina nebis gamoxatvis Tavisufleba, Tu is, 
ubralod, daemorCila moTxovnas, realurad arsebuli Tu warmosaxviTi mavne Sede-
gis Tavidan acilebis mizniT. Cxrekaze nebarTvis nebayoflobiToba mniSvnelovnad 
aris damokidebuli imaze, Tu ra garemoebebSi xdeba nebarTvis gamoTxova. Sesabami-
sad, sasamarTlom unda ganixilos TanxmobasTan dakavSirebuli yvela garemoeba da 
faqti, romelic win uswrebda Tanxmobis gacemas. es garemoebebi pirobiTad SeiZleba 
or jgufad daiyos: 1. saxelmwifos mxridan Tanxmobis mosapoveblad ganxorciele-
buli qmedebebi da 2. nebarTvis gamcemi piris personaluri maxasiaTeblebi. 

sakiTxis gadawyvetisas gamoyenebuli unda iqnes saqmis garemoebaTa erTobliobis 
testi30. gaTvaliswinebuli unda iqnes Tanxmobis misaRebad gamoZiebis organoebis 
mier gamoyenebuli taqtika [SesaZlebelia gamoyenebuli iqnes arakeTilsindisieri 
midgoma], gamoZiebis organos warmomadgenlis gancxadebebi, romlebic win uswrebda 
Tanxmobis gancxadebas da dapatimrebuli iyo Tu ara piri Tanxmobis gacemis moment-
Si. rodesac xdeba Tanxmobis gacema Tavisuflebis SezRudvis adgilas myofi piris 
mier [mag., dakavebuli piris mier], gadamowmebas eqvemdebareba aseve dakavebis da 
dakiTxvis pirobebi. Tavisuflebis SezRudvis faqti, TavisTavad, ar qmnis Tanxmobas 
aranebayoflobiTs [mag., Tu dakavebis Semdeg daTanxmda piri misi manqanis Cxrekas]31.

29 magaliTad, rodesac Cxrekaze Tanxmobis gamoTxova xorcieldeba nasvam mdgomareobaSi myofi mZRolisgan an 
mflobelisgan, romelic gamoZiebis organos warmomadgenels saxlSi nasvam mdgomareobaSi xvdeba. ix. Criminal 
Procedure and the Supreme Court: a Guide to the Major Decisions on Search and Seizure,Privacy and Individual Rights, Craig Hemmens 
and Rolando V. Del Carmen (eds.,) Rowman and Littlefield Publishers, 2010, gv. 164.
30 Julian A. Cook, III, “Inside Investigative Criminal Procedure:What matters and Why”, 2012, Wolters Kluwer, gv. 108.
31 magaliTad, moZraobis usafrTxoebis wesebis darRvevisaTvis motocikletistis dakavebis da Cxrekaze ne-
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Tu gamoZiebis organos warmomadgenlis mxridan adgili aqvs Zalis demonstrirebas, 
uflebamosil pirze fsiqologiur zemoqmedebas, magaliTad, daSinebas, rom winaaR-
mdegobis SemTxvevaSi is dabrundeba sasamarTlos nebarTviT, motyuebas – rodesac 
gamomZiebels winaswari SecnobiT SecdomaSi Sehyavs piri da acxadebs, rom gamoZie-
bis organos gaaCnia sakmarisi mtkicebulebebi Cxrekaze sasamarTlos nebarTvis mosa-
poveblad da misi uaris SemTxvevaSi dabrundeba sasamarTlo ganCinebiT an atyuebs, 
rom gaaCnia sasamarTlos nebarTva Cxrekaze, aseT viTarebaSi gacemuli Tanxmoba 
Cxrekis Catarebaze, rogorc wesi, ukanonoa32. imavdroulad, gamoZiebis organoebis 
mxridan gamoyenebuli zemoqmedebis RonisZiebebi SesaZlebelia sxvadasxva Sedegis 
matarebeli iyos sxvadasxva pirebis mimarT am pirebis pirovnuli maxasiaTeblebidan 
gamomdinare. amitom, vinaidan adamianebi gansxvavdebian pirovnuli maxasiaTeble-
biT33, Tanxmobis yvela SemTxvevaSi, Seswavlili unda iqnes iseTi pirovnuli maxa-
siaTeblebi, rogoricaa, magaliTad, asaki, ganaTleba, fizikuri da gonebrivi mdgo-
mareoba, nebis gamoxatvis Tavisufleba, emociuri mdgomareoba da misi motivacia34. 
im faqtorebs Soris, romlebic metyveleben Tanxmobis aranebayoflobiT xasiaTze, 
aris gonebrivi daavadeba an dazianeba da braldebulis qmedebebi, rac win uswrebda 
Tanxmobis gacemas, maT Soris Tavdapirveli uari nebarTvaze da advokatis daxma-
rebiT sargeblobis uflebis moTxovna35. lingvisturi xasiaTis sirTuleebis [mag., 
ucxoeli] pirobebSi gacemul Tanxmobas, sasamarTloebi, rogorc wesi, nebayoflobi-
Tad miiCneven36.

mxolod iZulebiTi taqtika ar aris sakmarisi imis dasadgenad, rom Tanxmoba iyo 
aranebayoflobiTi, radgan iZulebis RonisZieba, romelmac SesaZlebelia gavlena 
iqonios SezRuduli SesaZleblobis mqone pirze, SesaZlebelia igive efeqtis mata-
rebeli ar iyos Zlieri, ufro TviTdajerebuli piris mimarT37.

saqarTvelos kanonmdeblobis da sasamarTlo praqtikisgan gansxvavebiT, aSS-is sa-
marTali mijnavs Tanxmobas gamoZiebis organos warmomadgenlebis uflebamosilebis 
aRiarebisgan. magaliTad, rodesac dilis sam saaTze 17 wlis arasrulwlovans mis 
saZinebel oTaxSi Tavze daadgnen policielebi, romlebmac mas mosTxoves, gahyo-

barTvis gamoTxovisas, motocikletisti moklebulia SesaZlebelobas, uari ganacxados, radgan mis mimarT 
maRali albaTobiT, SesaZlebelia gamoyenebuli iqnes Sesabamisi zomebi policiis kanonieri moTxovnisadmi 
daumorCileblobis gamo. aRniSnulis miuxedavad, sasamarTlo, rogorc wesi, miiCnevs, rom aseT viTarebaSi 
moticikletistis mier gacemuli Tanxmoba Cxrekaze aris nebayoflobiTi. ix. Mastering Criminal Procedure Vol 1, The 
Investigation Stage/ Peter J. Henning.. [et.al] Carolina Academic Press, 2010, gv. 161.
32 Criminal Procedure and the Supreme Court: a Guide to the Major Decisions on Search and Seizure,Privacy and Individual Rights, Craig, 
Hemmens and Rolando V. Del Carmen (eds.,) Rowman and Littlefield Publishers, 2010, gv. 167.
33 Julian A. Cook, III, “Inside Investigative Criminal Procedure:What matters and Why”, 2012, Wolters Kluwer, gv. 108.
34 Walter P. Singoreli, Criminal Law, Procedure and Evidence, 2011, CRC Press gv 234, ix. aseve Robert M. Bloom, Mark S. Brodin, 
Criminal Procedure: The Constitution and the Police,6th ed., 2010, Aspen Publishers, gv. 162.
35 ix. Mastering Criminal Procedure Vol 1, The Investigation Stage/ Peter J. Henning.. [et.al] 2010, Carolina Academic Press, gv. 158.
36 United States v Cedano-Medina 366F.3d682 [8thCir.2004]; Criminal Procedure and the Supreme Court: a Guide to the Major Decisions 
on Search and Seizure, Privacy and Individual Rights, Craig Hemmens and Rolando V. Del Carmen (eds.,) Rowman and Littlefield Publish-
ers, 2010, gv. 165.
37 Mastering Criminal Procedure Vol 1, The Investigation Stage/ Peter J. Henning.. [et.al] 2010,Carolina Academic Press, gv. 158.
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loda sasaubrod, biWis mier naTqvami „kargiT“ sasamarTlom miiCnia ara nebayoflo-
biT Tanxmobad, aramed policielebis uflebamosilebis aRiarebad biWis mxridan. 
analogiurad, rodesac 66 wlis qalbatons policielma motyuebiT ganucxada, rom 
gaaCndaT Cxrekis orderi da mosTxoves nebarTva binaSi Cxrekis Catarebaze, am qal-
batonis Tanxmoba sasamarTlom miiCnia policielebis uflebamosilebis aRiarebad, 
magram ara nebayoflobiT Tanxmobad38. 

SeiZleba, dumili anda SekiTxvaze orazrovani pasuxi CaiTvalos Tanxmobad, maga-
liTad, rodesac binaSi myofi piri karis gaRebisas gverdze gaiweva da Sesasvlels 
gaunTavisuflebs gamoZiebis organos warmomadgenels mxolod imitom, rom policie-
li ar daejaxos mas Tu piri kars aRebs da uSvebs gamoZiebis organos warmomadgen-
lebs mas Semdeg, rac isini daemuqrnen karis SemtvreviT an, rodesac gamomZieblis 
SekiTxvaze piri pasuxobs, rom, „radgan policielis mowmoba gaqvT, e.i. SegiZliaT 
Cxreka“39 da a.S., dumili, Tavis daqneva, policiis warmomadgenlisTvis gzis daTmoba 
da a.S., TavisTavad, apriori ar warmoadgens Tanxmobas40.

miuxedavad imisa, rom yvela aRniSnul SemTxvevaSi aSS-is uzenaesi sasamarTlo 
Tvlis, rom adgili ar hqonia piris mxridan nebayoflobiTi Tanxmobis gancxadebas, 
gadawyvetilebis miReba mxolod pasuxis formis mixedviT araswori iqneba. Tanxmo-
bis legitimurobis gansazRvrisaTvis am SemTxvevaSic gamoyenebuli unda iqnes saqmis 
garemoebaTa erTobliobis testi. „... braldebis mxaris mier Tanxmobis nebayoflo-
biTobis dasadastureblad im argumentis moyvana, rom piri usityvod daemorCila 
gamoZiebis organos moTxovnas, TavisTavad, ar warmoadgens saxelmwifoze dakisre-
buli Tanxmobis nebayoflobiTobis mtkicebis movaleobis Sesrulebis dasturs“41.

unda icodes Tu ara uaris Tqmis uflebis Sesaxeb pirma Tanxmobis gacemamde? 
saqarTvelos sssk (iseve rogorc aSS-is saproceso kanonmdebloba) ar iTvaliswi-
nebs nebarTvis gamoTxovamde pirisTvis uaris Tqmis uflebis ganmartebis valde-
bulebas42. piris subieqturi gageba nebarTvaze uaris Tqmis Sesaxeb warmoadgens 
erT-erT faqtors, romelic sasamarTlom sxva garemoebebTan erTobliobaSi unda 
ganixilos Tanxmobis nebayoflobiTobis Sefasebisas. Tanxmobis nebayoflobiToba ar 
aris damokidebuli uaris Tqmis uflebis codnaze. ... „gamomZieblebi, romlebsac ar 
gaaCniaT dasabuTebuli varaudis standartis damakmayofilebeli mtkicebulebebi 
Cxrekis CatarebisaTvis, magram gaaCniaT eWvi, rom piri axorcielebs danaSaulebriv 
qmedebas, winaaRmdeg SemTxvevaSi moklebulni iqnebian mniSvnelovani mtkicebulebis 

38 Robert M. Bloom, Mark S. Brodin, Criminal Procedure: The Constitution and the Police,6th ed., 2010, Aspen Publishers, gv. 162.
39 Criminal Procedure and the Supreme Court: a Guide to the Major Decisions on Search and Seizure,Privacy and Individual Rights, Craig 
Hemmens and Rolando V. Del Carmen (eds.,) Rowman and Littlefield Publishers, 2010, gv. 168.
40 Search And Seizure guide, p. 4 .
41 Julian A. Cook, III, “Inside Investiative Criminal Procedure:What matters and Why”, 2012, Wolters Kluwer; Criminal Procedure and the 
Supreme Court: a Guide to the Major Decisions on Search and Seizure,Privacy and Individual Rights, Craig Hemmens and Rolando V. Del 
Carmen (eds.,) Rowman and Littlefield Publishers, 2010, gv. 108.
42 iseve rogorc gamokiTxvis SemTxvevaSi.
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mopovebis erTaderT saSualebas. im SemTxvevaSic ki, rodesac arsebobs dasabuTebu-
li varaudis standartis damakmayofilebeli mtkicebulebebi Cxrekis anda dakavebi-
saTvis, nebadarTuli Cxreka, sasamarTlos azriT, kvlavac sasargebloa. kerZod, „Tu 
Cxreka iqna piris mier nebadarTuli da aRmoCnda uSedego, aman SeiZleba daarwmunos 
samarTaldamcavi struqtura dapatimrebis usargeblobaSi..., anda orderis safuZ-
velze ufro ... farTomasStabiani Cxrekis Catarebis gaumarTleblobaSi“43. 

„imisaTvis, rom Tanxmobis safuZvelze ganxorcielebuli Cxreka CaiTvalos nebayo-
flobiTad, arapraqtikuli iqneboda, Cxrekis Catarebaze Cveulebrivi Tanxmobis 
mimarT gamoviyenoT efeqtiani gafrTxilebis detaluri moTxovnebi“ da aseve „ara-
realisturi iqneboda policiis oficrebze im movaleobis dakisreba, rom dakavebu-
lebs yovelTvis ganumarton, rom maT gaaCniaT Tavisuflad wasvlis ufleba Cxrekis 
Catarebaze nebarTvis gacemamde“44.

sasamarTlom aseve ganmarta, rom dumilis da damcvelis daxmarebaze uaris Tq-
misTvis dawesebuli detalizaciis moTxovnebi ganpirobebulia Tavad am uflebis 
arsebiTi mniSvnelobiT samarTliani marTlmsajulebis ganxorcielebis miznebisa-
Tvis. maSin rodesac TviTneburi Cxreka-amoRebisgan damcavi garantia absoluturad 
gansxvavebuli xasiaTis matarebelia da ar ukavSirdeba sisxlis samarTlis saqmis 
sasamarTlo ganxilvisas simarTlis garkvevas45.

uaris Tqmis uflebis Sesaxeb informaciis miuwodebloba pirisaTvis ar war-
moadgens Tanxmobis ukanonobis safuZvels. Tumca Tanxmoba, romlis gancxadeba xdeba 
mas Semdeg, rac pirs ganemarta Cxrekis Catarebaze nebarTvis gacemaze uaris Tqmis 
ufleba, warmoadgens nebarTvis nebayoflobiTobis maCvenebel Zlier46, magram ara 
gadamwyvet faqtors.

amdenad, Tanxmoba unda iyos nebayoflobiTi da ara iZulebiTi, Tumca konsti-
tuciis sxva muxlebiT garantirebul uflebebze uaris Tqmisgan gansxvavebiT, am 
SemTxvevaSi ar aris aucilebeli, rom uari iyos Segnebuli da gacnobierebuli. ke-
rZod, damcvelis daxmarebaze uaris Tqmisgan gansxvavebiT, romelic kanonierad Cai-
Tvleba mxolod im SemTxvevaSi, Tu uari gacxadebuli iqneba braldebulisTvis misi 
uflebebis ganmartebis Semdeg, Cxrekaze Tanxmobis SemTxvevaSi kanonmdebloba ar 
moiTxovs am wina pirobebs. anu, Tanxmobis kanonierebisaTvis ar aris aucilebeli, 
rom pirma icodes an Segnebuli hqondes, rom mas gaaCnia sasamarTlos ganCinebis an 
gamomZieblis dadgenilebis gareSe Cxrekis Catarebaze uaris Tqmis ufleba.

Tanxmoba ar SeiZleba iyos aSkara an nagulisxmevi iZulebis an daSinebis Sedegi. ra 
SemTxvevaSia Tanxmoba aseTi zemoqmedebis Sedegi – mkafio da calsaxa pasuxi ar ar-

43 Julian A. Cook, III, “Inside Investiative Criminal Procedure:What matters and Why” 2012, Wolters Kluwer, gv. 109.
44 Robert M. Bloom, Mark S. Brodin, Criminal Procedure: The Constitution and the Police, 6th ed., 2010, Aspen Publishers, gv.162.
45 iqve.
46 iqve.
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sebobs. sasamarTlo amis gansazRvrisaTvis, rogorc wesi, iyenebs saqmis garemoebaTa 
erTobliobis tests. am dros mxedvelobaSi miiReba Zalis demonstrirebis faqtis 
arseboba, piris asaki, gonebrivi mdgomareoba da inteleqtualuri SesaZleblobebi 
ramdenad iZleva Tanxmobis mniSvnelobis gacnobierebis SesaZleblobas, garemomc-
veli garemoebebis Seswavla, Tanxmobis gacemisas piris adgilsamyofeli – xom ar 
imyofeboda Tavisuflebis SezRudvis mdgomareobaSi [mag., dakavebuli/dapatimre-
buli], Tanxmobis gacema xom ar moxda mas Semdeg, rac Cxrekis mwarmoebelma pirma 
ganucxada, rom mas gaaCnia orderi Cxrekaze47. Tanxmobis nebayoflobiTobis sakiTxis 
gadawyvetisas ZiriTad sakiTxs warmoadgens is, Tu moralurad ramdenad aris misa-
Rebi policiis mxridan Tanxmobis misaRebad gamoyenebuli xerxebi da meTodebi48.

mniSvnelovania, rom Tanxmoba kanonieria maSinac ki, rodesac Tanxmobis gamcemma 
pirma ar icis, rom mas gaaCnia Tanxmobaze uaris Tqmis ufleba. es midgoma bolo 
periodSi kidev erTxel iqna mxardaWerili sasamarTlos mier49.

daiSveba Tu ara Tanxmobis safuZvelze Cxrekis Catareba Cxrekis CatarebisaTvis 
aucilebeli dasabuTebuli varaudis ararsebobis pirobebSi? imis gaTvaliswinebiT, 
rom sssk-is 119-e da 120-e muxlebi adgenen Cxrekis Catarebis iseT zogad sakiTxebs, 
rogoricaa mizani, safuZveli da wesi,maTi moqmedeba, rogorc wesi, Tanabrad vrcel-
deba aseve Tanxmobis safuZvelze ganxorcielebuli Cxrekis SemTxvevebzec50. sakiTxi 
gansxvavebulad regulirdeba aSS-is saproceso kanonmdeblobiT, sadac Tanxmobis 
safuZvelze Cxrekis warmoeba miiCneva pirvel rigSi swored Cxrekis warmoebis ga-
martivebul wesad, romelic, rogorc wesi, ar saWiroebs dasabuTebuli varaudis 
arsebobas da formaluri moTxovnebis dacvas. kerZod, meoTxe SesworebiT garanti-
rebuli uflebiT sargeblobaze kanonieri uaris Tqmis SemTxvevaSi, policias gaaCnia 
uflebamosileba, ganaxorcielos Cxreka orderis da yovelgvari dasabuTebis gareSe, 
romlis farglebi ganisazRvreba mxolod Tanxmobis gamcemi piris mier51. principi 
mdgomareobs imaSi, rom am tipis Cxrekis SemTxvevaSi dasabuTebuli varaudis arse-
boba ar aris gadamwyveti. gadamwyvetia nebarTvis kanonieri gziT mopoveba52.

47 John L.Worrall, Criminal Procedure 2013, Pearson, gv. 92.
48 ix. J. Dressler, Alan c.Michaels, Criminal Procedure. vol1: Investigation, 5th ed., 2010, LexisNexis, gv.252.
49 iqve, gv 93.
50 aSS-is bevr StatSi ar arsebobs imis moTxovna, rom nebarTvis gamoTxovisas policiels unda gaaCndes das-
abuTebuli varaudi an eWvi, iseve rogorc ar ekisreba valdebuleba, ganumartos moqalaqeebs maTi ufleba, 
ar gascen Tanxmoba Cxrekaze. ix. Criminal Procedure and the Supreme Court: a guide to the major decisions on search and 
seizure,privacy and individual rights, Craig Hemmens and Rolando V. del Carmen (eds.,) Rowman and Littlefield Publishers, 2010.
51 Robert M. Bloom, Mark S. Brodin, Criminal Procedure: The Constitution and the Police, 6th ed., 2010, Aspen Publishers, gv. 161.
52 John L.Worrall, Criminal Procedure 2013, gv. 92.
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Tanxmobis farglebi:

Tanxmobis da, Sesabamisad, Cxrekis farglebi, rogorc wesi, damokidebulia im 
obieqtis arsze, romelic warmoadgens Cxrekis sagans. magram Cxrekaze zogadi Tanx-
mobis SemTxvevaSi, farglebi ganisazRvreba imiT, Tu ras igulisxmebda gonieri ada-
miani mocemul konkretul garemoebebSi53.

ramdenad mkafiod unda iqnes gansazRvruli Cxrekis areali nebarTvis gamoTxovi-
sas, ramdenad gulisxmobs konkretuli farTis [magaliTad, avtomanqanis sabargulis, 
Cemodnis da a.S.] Cxrekaze gacemuli Tanxmoba am farTSi aRmoCenili konteinerebis 
Cxrekis uflebasac? magaliTad, binis Cxrekaze Tanxmobis gacemisas, gamoZiebis orga-
nos eniWeba binaSi arsebuli yvela saTavsos Cxrekis ufleba? Tanxmoba aniWebs Tu 
ara Cxrekis mwarmoebel pirs, imavdroulad, farTSi aRmoCenili eleqtronuli mata-
reblebis [magaliTad, kompiuteris, maT Soris mesame piris kuTvnili planSeturi 
kompiuteris anda mobiluri telefonis] Cxreka-amoRebis uflebas?

nebarTvis safuZvelze warmoebuli Cxrekis SemTxvevaSi ar gamoiyeneba detaliza-
ciis igive standarti, rac dadgenilia sasamarTlos mier Cxrekis warmoebaze nebar-
Tvis gacemisas, Tumca nebarTvis gamoTxovisas Cxrekis arealis farglebis gansazR-
vra nebarTvis gamcemi pirisTvis obieqturad unda iyos SesaZlebeli54. rogorc wesi, 
farglebis gansazRvra SesaZlebeli xdeba im SemTxvevaSi, rodesac xdeba miTiTeba 
imaze, Tu ras eZeben an ra danaSaulTan dakavSirebiT iTxoven Cxrekaze nebarTvas, 
an, rodesac xdeba konkretulad gasaCxreki sagnis identificireba55. imavdroulad, 
ganCinebis safuZvelze Cxrekis warmoebisgan gansxvavebiT, nebarTvis safuZvelze 
Cxrekis warmoebisas nebarTvis gamcem pirs SesaZlebloba aqvs, nebismier momentSi, 
ukan gaiTxovos nebarTva an SezRudos Cxrekis areali. gamonakliss warmoadgens 
e.w. Ria sivrcis doqtrina, romlis nawilobriv analogs warmoadgens sssk-is 120-e 
muxlis me-5 nawili, romlis Tanaxmad, „aseve amoRebuli unda iqnes informaciis Sem-
cveli yvela sxva obieqti, romelsac SesaZloa mtkicebulebis mniSvneloba hqondes 
am saqmisaTvis an, romelic aSkarad miuTiTebs sxva danaSaulze,agreTve samoqalaqo 

53 Criminal Procedure and the Supreme Court: a guide to the major decisions on search and seizure,privacy and individual rights, Craig 
Hemmens and Rolando V. del Carmen (eds.,) Rowman and Littlefield publishers, 2010, gv.164.
54 Tu braldebuls Cxrekis dawyebamde ganemarta Cxrekis mizani – narkotikebis aRmoCena, Sesabamisad, nebarTva 
gamoTxovili iyo maT Soris iseTi adgilebis Cxrekaze, sadac SesaZlebelia logikurad yofiliyo damaluli 
narkotikebi (ix. ,magaliTad, Florida v Jimeno , 500 U.S. 248[1991]).
55 magaliTad, rodesac Cxrekis mizania narkotikuli nivTierebis daZebna, am SemTxvevaSi, radgan narkotikuli 
nivTiereba, savaraudod, mcire moculobisaa, is SesaZlebelia damaluli iqnes mcire moculobis konteinereb-
Sic . Sesabamisad, Tanxmobis SemTxvevaSi, gamoZiebis organos eniWeba SesaZlebloba, Seamowmos Sesabamis farTSi 
arsebuli praqtikulad yvela saTavso, sadac ki SesaZlebelia inaxebodes narkotikuli nivTiereba [ garda 
eleqtronuli matareblebisa, radgan Cxrekis mizani aris ara narkotikuli nivTierebis ukanono brunvasTan 
dakavSirebuli danaSaulis gamoZieba, aramed saxlSi ukanonod Senaxuli narkotikuli nivTierebis amoReba).



50

lali fafiaSvili

brunvidan amoRebuli sagani, dokumenti, nivTiereba Tu informaciis Semcveli sxva 
obieqti“56.

miuxedavad imisa, rom nebadarTuli Cxrekis farglebi ganisazRvreba nebarTvis 
farglebiT. Sesabamisad, Cxrekis farglebi ar SeiZleba aRematebodes Tanxmobis 
farglebs. 

aSS-is uzenaesma sasamarTlom araerTxel aRniSna, rom piris Tanxmobis farglebis 
Sefasebis swori standarti aris obieqturi gonivruloba, rac gulisxmobs, rom far-
glebis gansazRvrisas mxedvelobaSi miiReba is, Tu ra daskvnas gamoitanda fargle-
bis Sesaxeb tipuri gonivruli adamiani saqmis konkretuli garemoebebidan gamomdi-
nare. „tipuri gonivruli adamiani“ konkretuli farTis Cxrekaze Tanxmobis gacemisas 
CaTvlis, rom Tanxmoba aseve moicavs Tanxmobas am farTSi arsebuli konteinerebis, 
eleqtronuli matareblebis da a.S. Cxrekazec? Tu gamoZiebis organo iTxovs nebar-
Tvas Cxrekaze konkretuli saxis kompiuteris aRmoCenis mizniT, aseTi garegnuli 
maxasiaTeblebis mqone kompiuteris aRmoCenisas, daiSveba kompiuteris SigTavsis 
daTvaliereba/Cxreka Tavdapirveli Tanxmobis safuZvelze? 

sssk-is 119-e muxlis Tanaxmad, Cxreka tardeba „saqmisaTvis mniSvnelobis mqone 
sagnis, dokumentis, nivTierebis an informaciis Semcveli sxva obieqtis amosaRebad, 
Tu arsebobs dasabuTebuli varaudi, rom is inaxeba garkveul adgilze, garkveul 
pirTan da mis aRmosaCenad saWiroa Zebna“. miuxedavad imisa, rom saqarTvelos kanonm-
debloba am sakiTxs detalurad ar aregulirebs, aSS-is precedentuli samarTlis da 
sssk-is 119-e muxlis miznebidan gamomdinare, Tanxmoba Cxrekis warmoebaze gulisx-
mobs nebarTvas rogorc konkretuli farTis Cxrekaze, aseve am farTSi aRmoCenili 
nebismieri konteineris Cxrekaze, romelSic SesaZlebelia inaxebodes saqmisaTvis 
mniSvnelovani informaciis matarebeli. gamonakliss unda warmoadgendes SemTxve-
vebi, rodesac nebarTvis gamcemi piri calsaxad da aSkarad gamoTqvams Tanxmobas 
mxolod konkretuli farTis Cxrekaze, iq aRmoCenili nebismieri saTavsos/kontei-
neris gaxsnis gareSe.

Tanxmobis farglebi ganisazRvreba Tanxmobis gamcemi piris samarTlebrivi sta-
tusiT da im farglebiT, rasac is Tavad udgens gamoZiebis organos. Sesabamisad, 
pirs ar SeuZlia imaze met farTze mianiWos Cxrekis ufleba, vidre farTze, romliT 
sargeblobis an romelze sakuTrebis uflebac gaaCnia mas. imavdroulad, mas SeuZ-
lia gasces am farTis mTlianad an mxolod mis nawilze Cxrekis nebarTva. mag., „Segi-
ZliaT mimoixedoT irgvliv, ar niSnavs rom policias aqvs yvelafris gaxsnis da 
yvela kunWulSi Sexedvis ufleba57“. dauSvebelia, rodesac gamoZiebis mwarmoebeli 
organos warmomadgeneli Cxrekaze Tanxmobis mosapoveblad miuTiTebs, rom mas surs 

56 magaliTad, ssk-is 260-e muxliT gaTvaliswinebul danaSaulTan dakavSirebiT Cxrekis warmoebisas, policias 
ufleba aqvs, aseve yovelgvari Tanxmobis gareSe, amoiRos binaSi aRmoCenili dasaxiCrebuli gvami (romelic 
aSkarad miuTiTebs sxva danaSaulze) da sxva.
57 John L. Worrall, Criminal Procedure 2013, gv. 93.
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konkretuli saxis sagnebis naxva da amis safuZvelze miRebuli Tanxmobis Semdeg, 
sargeblobs ra Tanxmobis gamcemi piris dumiliT, axorcielebs saerTo Cxrekas. 

sssk pirdapir ar gansazRvravs Tanxmobis farglebs. magram sssk-is 120-e muxlis 
me-7 nawili iTvaliswinebs daketili sacavis, sadgomis da saTavsos gamomZieblis 
mier gaxsnis uflebamosilebas, rodesac gasaCxreki piri uars acxadebs gaxsnaze. uari 
SesaZlebelia ganpirobebuli iyos obieqturi da subieqturi garemoebebiT. miuxe-
davad imisa, rom aRniSnuli SesaZlebelia gamomdinareobdes gamoZiebis legitimuri 
miznebidan, Cxrekis oqmSi gamomZiebels unda ekisrebodes ara mxolod imis aRniS-
vnis movaleoba, gauwia Tu ara pirma winaaRmdegoba, aramed aseve im faqtobriv 
garemoebebze miTiTebac, romlebic qmnian gadaudebeli aucileblobis safuZvelze, 
aRniSnuli farTis Cxrekis ganxorcielebis dasabuTebul varauds. da aseT SemTxve-
vaSi saWiro unda iyos warmoebuli Cxrekis mTeli moculobiT kanonierebis ex poste 
sasamarTlos mier dadastureba.

sainteresoa aseve 120-e muxlis me-7 nawilis mimarTeba 112-e muxliT gansazRvru-
li pirebis Tanxmobis safuZvelze warmoebul CxrekasTan. kerZod, ramdenad daiSveba 
aRniSnuli uflebamosilebis gamoyeneba Tanxmobis safuZvelze Cxrekis warmoebisas. 
120-e muxli Cxrekis zogadi wesis momwesrigebeli normaa, is Tanabrad vrcelde-
ba farTis yvela saxis Cxrekaze. magram im farTTan mimarTebiT, romelSic Cxrekis 
winaaRmdegia 112-e muxliT gansazRvruli piri, gamoZiebis mwarmoebelma organom 
unda uzrunvelyos warmoebuli Cxrekis ex poste kanonierebis Semowmeba sasamarTlos 
mier. sawinaaRmdego ganmartebis SemTxvevaSi 112-e muxliT gaTvaliswinebuli pire-
bis Tanxmobas mxolod farTSi Sesvlis uflebis miniWebis datvirTva eqneboda da 
ara Cxrekis farglebis gansazRvris. 

me-3 pirebis Tanxmoba

mesame pirebis mier gacemuli Tanxmobis legitimurobisaTvis, nebarTva unda iyos 
uflebamosili piris mier gacemuli. es sakiTxi, rogorc wesi, ismis im SemTxvevaSi, 
rodesac Tanxmobis gacema xdeba mesame piris mier im farTTan mimarTebiT, romelTan 
dakavSirebiTac braldebuls gaaCnia ganmartoebis molodini da am farTis Cxrekis 
Sedegad xdeba mamxilebeli mtkicebulebis aRmoCena.

aSS-is precedentuli samarTali, iseve rogorc adamianis uflebaTa dacvis evro-
puli sasamarTlos precedentuli samarTali, mesame pirebis Tanxmobis safuZvelze 
Cxrekis CatarebasTan mimarTebiT, mkacrad gansazRvravs mesame pirebis uflebamosi-
lebis farglebs. mesame pirTa uflebamosilebis SemosazRvra, rogorc wesi, xdeba 



52

lali fafiaSvili

mxolod im qonebis Cxrekaze nebarTvis gacemiT, romelic, imavdroulad, uSualod 
maT aqtiur da faqtobriv sargeblobaSicaa. kerZod, Tanamflobelebis SemTxvevaSi, 
rodesac sacxovreblis/sadgomis nawili erT-erTi Tanamflobelis eqskluziur sar-
geblobaSia, mag., kerZo oTaxi, sakuWnao, magida da a.S., ikrZaleba misi Cxreka meore 
Tanamfloblis Tanxmobis safuZvelze. aRniSnuli farTis CxrekisTvis saWiroa an 
sasamarTlos nebarTva/gamomZieblis dadgenileba, an uSualod im piris Tanxmoba, 
vis eqskluziur sargeblobaSicaa es farTi/sagani58. Sesabamisad, gamoZiebis organos 
ekisreba gonivruli diskreciis gamoyenebis valdebuleba. mas ar SeuZlia mamakaci 
Tanamflobelis Tanxmobis safuZvelze ganaxorcielos qali Tanamflobelis xelCan-
Tis Cxreka, Tundac is moTavsebuli iyos saerTo sargeblobis farTSi59.

analogiurad, mesame mxares teqnikis Cxrekis warmoebaze Tanxmobis gancxadebis 
ufleba gaaCnia mxolod im SemTxvevaSi, Tu mas gaaCnia an ziari interesi, an ufleba-
mosileba Sesabamis teqnikaze. am dros Cxreka Semofargluli unda iyos im arealiT, 
romelTa mimarTebiTac mesame mxares gaaCnia aRniSnuli uflebamosileba. kompiu-
teruli Cxrekis SemTxvevaSi daSifruli an e.w. „dafasvordebuli“ failebis aRmo-
Cena [an sxvagvari usafrTxoebis meqanizmebis arseboba] auqmebs saerTo uflebamo-
silebis koncefcias. gamonaklisia SemTxvevebi, rodesac Tanxmobis gancxadebamde am 
pirs mesakuTrisgan miRebuli aqvs paroli [an failebis gamxsneli sxva Sesabamisi 
SesaZlebloba]. qseluri kompiuterebi SesaZlebelia aseve sargeblobdes imunite-
tiT nebadarTuli Cxrekisgan, radgan sistemis administratorebs SesaZlebelia xeli 
miuwvdebodeT failebis umravlesobaze, magram ara yvela failze. igive princi-
pia ojaxis wevrebis SemTxvevaSic. amitom aseT dros Tanxmobis kanonierebis gan-
sazRvrisaTvis yvelaze mniSvnelovan faqtors warmoadgens fizikuri kontroli 
da SezRuduli xelmisawvdomoba. sxva sityvebiT, Tu kompiuteri ojaxis wevrebis 
saerTo sargeblobaSia da ojaxis eWvmitanil wevrs gatarebuli aqvs zomebi saerTo 
sargeblobis SesazRudad [mag., daSifrva, stegnografireba da a.S.], ojaxis danarCen 
wevrebs ufleba ar aqvT, ganacxadon Tanxmoba. imavdroulad, Tanxmobis farglebis 
da kanonierebis gansazRvrisaTvis gamomZieblebi valdebuli arian, Seafason saqmis 
garemoebaTa erToblioba60.

amdenad, aSS-is precedentuli samarTlis Tanaxmad, mesame mxaris Tanxmoba kano-
nieria, Tu nebarTvis gamcem pirs gaaCnia teritoriis Cxrekaze nebarTvis gacemis 
faqtobrivi an aSkara uflebamosileba61. Tanxmobis gacemaze mesame mxaris ufleba-
mosilebis gansazRvisas sasamarTlo, pirvel rigSi, ikvlevs braldebulsa da mesame 
mxares Soris urTierTobis bunebas da mesame mxaris uflebamosilebas sakuTrebas-
Tan mimarTebiT62. 

58 ix. mag., United States v Davis ,332 F.3d 1163[9th Cir 2003]; United States v Jimenez 419, F.3d [1st Cir. 2005].
59 Walter P. Singoreli, Criminal Law, Procedure and Evidence,2 011, CRC Press, gv. 237.
60 Marjie T. Britz, Computer Forensics and Cyber Crime - an introduction, 3rd ed., 2013, Pearson:gv. 242.
61 Mastering Criminal Procedure Vol 1, The Investigation Stage/ Peter J. Henning.. [et.al] Carolina Academic Press, 2010, p. 158.
62 iqve.
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nebadarTuli Cxrekis miznebisaTvis erToblivi uflebamosileba ganisazRvreba 
ara sakuTrebiTi samarTlis debulebebidan gamomdinare, aramed qonebis erToblivi 
gamoyenebiT im pirebis mier, romlebsac, rogorc wesi, gaaCniaT am qonebis mimarT 
erToblivi wvdoma an kontroli ZiriTadi miznebisaTvis imdenad, rom gonivrulia 
varaudi, rom Tanamflobelebidan nebismiers gaaCnia nebarTvis gacemis uflebamosi-
leba da danarCenebs ekisrebaT riski imisa, rom erT-erTma Tanamflobelma SesaZle-
belia gasces nebarTva maT saerTo sargeblobaSi arsebuli qonebis Cxrekaze. konkre-
tuli uZravi qonebis teritoriaze Sesvlis ufleba TavisTavad ar aris sakmarisi 
Tanxmobis legitimurobisaTvis. mag., sastumros Sveicaris, porties an registrato-
ris mier gacemuli Tanxmoba sastumros stumris nomris Cxrekaze ar warmoadgens 
legitimur Tanxmobas, radgan adgili ar aqvs am pirebis mier stumarTan erTad 
sastumros nomriT erTobliv sargeblobas63, kolejis TanamSromlebs – studente-
bis saerTo sacxovreblis farglebSi maTTvis gamoyofil oTaxebze; erT moijares 
meore moijaris nacvlad64. magram manqanis mZRolis nebarTva kanonieri da sakmarisia 
mTeli manqanis CxrekisaTvis, Tundac mZRoli ar iyos am manqanis mesakuTre65.

amdenad, Tanxmobis gasacemad, mesame pirebs unda gaaCndeT „saerTo uflebamosile-
ba“ gasaCxrek farTze. Sesabamisad, maT Tanxmobis gacema SeuZliaT, magaliTad, saer-
To samzareulos, sveli wertilebis da a.S., magram ara Tanadamqiraveblis saZinebeli 
oTaxis Cxrekaze, romliTac mxolod is sargeblobs66. Sesabamisad, mesame mxares SeuZ-
lia Tanxmoba ganacxados Cxrekaze, Tu is sargeblobs saerTo uflebamosilebiT am 
kompiuterze [mag., saerTo sakuTrebaSia] an axorcieleben am kompiuteriT erTobliv 
sargeblobas67.

mesame pirebTan mimarTebiT, rogorc wesi, moqmedebs Semdegi wesebi 68:

meuRleebi – meuRleebs gaaCniaT Tanabari uflebebi saerTo sakuTrebaze da ne-
bismier maTgans SeuZlia nebarTvis gacema qorwinebaSi SeZenili qonebis Cxrekaze. 
Tumca, rodesac orive meuRle fizikurad eswreba nebarTvis gamoTxovas da erT-
erTi maTgani uars ambobs Tanxmobis gacemaze, sssk-is 112-e muxlisgan gansxvavebiT, 
aSS-is policias ar aqvs ufleba, imoqmedos meore meuRlis Tanxmobis safuZvelze69. 
meuRlis piradi kompiuteris Cxrekaze meore meuRles Tanxmobis gacemis ufleba 
eniWeba im SemTxvevaSi, Tu meuRleebi erToblivad sargebloben am kompiuteriT da 
is ar aris daculi paroliT70.

63 Robert M. Bloom, Mark S. Brodin, Criminal Procedure: The Constitution and the Police,6th ed., 2010, Aspen Publishers, gv. 164.
64 John L.Worrall, Criminal Procedure 2013, gv. 94.
65 iqve.
66 John L. Worrall, Craig Hemmens, Lisa Nored, Criminal Evidence, an introduction. 2nd ed., 2012, Oxford University, gv. 150.
67 ix. United States v Mannion , 54 Fed Appx 372(4th Cir.2002] ; United States v Adjani 452 F.3d 1140[9th Cir 2006].
68 Criminal Procedure and the Supreme Court: a Guide to the Major Decisions on Search and Seizure,Privacy and Individual Rights, Craig 
Hemmens and Rolando V. Del Carmen (eds.,) Rowman and Littlefield Publishers, 2010, gv. 165.
69 iqve, Georgia v Randolph 547 U.S.103[2006].
70 ix., mag., United States v Mannion , 54 Fed. Appx. 372 [ 4th Cir 2002], wignSi Orin S.Kerr, Computer Crime Law, 2013, West gv. 433. 
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mSoblebi da Svilebi – orive mSobels Tanabrad SeuZlia nebarTvis gacema arasru-
lwlovani Svilis sakuTrebaSi arsebuli nivTebis Cxrekaze, Tumca ara piriqiT. ima-
vdroulad, precedentuli samarTali ar aris erTgvarovani mozardi Svilebis saku-
Trebis Cxrekaze mSoblis mier Tanxmobis gacemis sakiTxSi. kerZod, rig SemTxvevebSi 
sasamarTloebi Tvlian, rom mSoblebs ar aqvT Tanxmobis gacemis ufleba mozrdi-
li Svilis sakuTrebis Cxrekaze, Tu Svili finansurad iRebs monawileobas saerTo 
meurneobaSi,magaliTad, ixdis oTaxis qiras, kvebis xarjebs da a.S. da gamoxatavs 
ganmartoebis gonivrul molodins71. arasrulwlovani Svilis kompiuteris Cxrekaze 
mSoblebis nebarTvis SemTxvevaSi mxedvelobaSi miiReba kompiuteris ganlagebis ad-
gili, ramdenad aris arasrulwlovani damokidebuli mSoblebze da a.S.72

oTaxis Tanadamqiraveblebi, TanamesakuTreebi da Tanamflobelebi – oTaxis nebis-
mier Tanadamqiravebels/mflobels aqvs ufleba, gasces Tanxmoba mTeli saxlis an 
binis Cxrekaze, garda im adgilebisa, sadac pirs, romelic ar iZleva Tanxmobas, 
gaaCnia ganmartoebis gonivruli molodini. magaliTad, individualuri saZinebeli. 
oTaxis Tanadamqiravebels, romelic ar eswreba am moments, ekisreba meore Tanamqi-
raveblis mier Cxrekaze Tanxmobis gacemis riski. riskis tvirTis principi aseve 
gamoiyeneba TanamesakuTreebis an Tanamflobelebis SemTxvevaSic73.

gamqiravebeli da damqiravebeli: – gamqiravebels SeuZlia Tanxmobis gacema Cxre-
kaze mxolod saerTo sargeblobaSi Semaval farTTan mimarTebiT, magram ar SeuZlia 
nebarTvis gacema damqiraveblis kerZo rezidenciis Cxrekaze, Tundac mas hqondes 
am qonebaSi Sesvlis ufleba misi SekeTebis an dazianebis/mdgomareobis Sesamowme-
blad74.

sastumros personali da stumrebi – sastumros nomris daqiravebis ganmavlobaSi 
sastumros nomris statusi uTanabrdeba stumris saxlis statuss. amdenad, sastu-
mros TanamSromlebs ar aqvT ufleba, nebarTva miscen policias stumris oTaxis 
Cxrekaze75.

dasaqmebuli da damsaqmebeli – damsaqmebels SeuZlia ganaxorcielos dasaqmebulis 
ofisis Cxreka samsaxurebriv saqmianobasTan dakavSirebuli miznebisaTvis, magram ar 
SeuZlia nebarTva misces policias dasaqmebulis im farTis Cxrekaze, sadac dasa-
qmebuls gaaCnia ganmartoebis gonivruli molodini Tavis ofisSi an Tavis samuSao 
magidasTan. SeuZlia Tu ara dasaqmebuls Tanxmobis gacema damsaqmeblis sakuTrebis 

71 Criminal Procedure and the Supreme Court: a Guide to the Major Decisions on Search and Seizure,Privacy and Individual Rights, Craig 
Hemmens and Rolando V. Del Carmen (eds.,) Rowman and Littlefield Publishers, 2010, gv. 165.
72 Marjie T. Britz, Computer Forensics and Cyber Crime- an introduction, 3rd ed., 2013, Pearson: gv. 242.
73 Criminal Procedure and the Supreme Court: a Guide to the Major Decisions on Search and Seizure,Privacy and Individual Rights, Craig 
Hemmens and Rolando V. Del Carmen (eds.,) Rowman and Littlefield Publishers, 2010, gv. 166.
74 iqve.
75 Criminal Procedure and the Supreme Court: a Guide to the Major Decisions on Search and Seizure,Privacy and Individual Rights, Craig 
Hemmens and Rolando V. Del Carmen (eds.,) Rowman and Littlefield Publishers, 2010, gv. 166.
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Cxrekaze, damokidebulia mis samsaxurebriv statusze da misi uflebamosilebis far-
glebze. rogorc wesi, ara. Tumca, Tu xangrZlivi droiT datovebulia rogorc dam-
saqmeblis biznesis mmarTvelad, calkeuli sasamarTloebis azriT, mas aqvs Tanxmobis 
gacemis ufleba76.

Sesabamisad, rac ufro mcire/iSviaTi kontaqti arsebobs pirsa da Sesabamis qone-
bas Soris, miT ufro naklebia, misi mxridan, am farTis Cxrekisas ganmartoebis ufle-
bis xelyofaze apelirebis SesaZlebloba77.

Cxrekis Catarebaze Tanxmobis gacemis sakiTxSi gansxvavebuli 
poziciebis regulireba

mesame mxaris mier gacemuli Tanxmoba Cxrekaze, rogorc wesi, davas ar iwvevs, Tu 
nebarTvis gamoTxovas ar eswreba sxva TanamesakuTre an Tanamflobeli. magram ro-
gor wydeba sakiTxi, Tu piri, romelic uars acxadebs Tanxmobis gacemaze, eswreba ne-
barTvis gamoTxovis moments da meore, TanamesakuTre/Tanamflobeli iZleva Cxrekis 
warmoebis uflebas? magaliTad, ramdenad kanonieria meuRleTa saerTo sakuTrebaSi 
arsebuli binis Cxreka erTi meuRlis Tanxmobis safuZvelze, rodesac: 1. samsaxurSi 
myofi qmari uars acxadebs nebarTvaze, xolo saxlSi myofi coli – Tanxmdeba78; 2. 
coli, romelic ar imyofeba saxlSi Tanxmobas acxadebs Cxrekaze, xolo binaSi myofi 
qmari – winaaRmdegia79; 3. orive meuRle saxlSia. policiam daakava sssk-is dadge-
nili wesiT qmari da moaTavsa sapatrulo policiis manqanaSi. Seecada misgan Cxrekis 
warmoebaze Tanxmobis mopovebas, magram qmarma uari ganacxada. ris gamoc, Cxreka 
ganxorcielda colis Tanxmobis safuZvelze80; 4. nebarTvis gamoTxovis momentSi bi-
naSi imyofeba col-qmari. Tu qmari winaaRmdegia, xolo coli Tanxmdeba, ramdenad 
kanonieria colis Tanxmobis safuZvelze ganxorcielebuli Cxreka da amoRebuli 
mtkicebuleba.

aSS-is uzenaesma sasamarTlom aRniSna, rom „Tanamosargeblis uari, romelic fizi-
kurad eswreba Tanxmobis gamoTxovas, orderis gareSe Cxrekas aqcevs ukanonod da 

76 iqve.
77 Julian A. Cook, III, “Inside Investigative Criminal Procedure:What matters and Why”, 2012, Wolters Kluwer,” gv. 208.
78 ix., magaliTad, United States v. Hudspeth, 518 F.3d 954(8th cir. 2088).
79 United States v. McKerrell, 491 F.3d 1221 (10th Cir. 2007).
80 ix. State v st. Martin, 334 wis.2d 290,800 N.W.2d 858(2011).
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aragonivrulad“81. Tumca unda aRiniSnos, rom uars mxolod maSin unda eniWebodes 
mniSvneloba, rodesac is aSkarad da araorazrovnad aris gamoxatuli.

analogiurad unda wydebodes sakiTxi im SemTxvevaSic, rodesac Tanxmobis safuZ-
velze Cxrekis Catarebis winaaRmdegia braldebuli, Tundac sxva TanamesakuTreebi/
Tanamflobelebi Tanxmobas acxadebdnen82. Tumca am SemTxvevaSic unda arsebobdes 
uaris Tqmis ori wina piroba: 1. braldebuli unda imyofebodes uSualod Cxrekis 
warmoebis adgilas; 2. braldebulis uari unda iyos mkafiod gamoxatuli83. bral-
debulma mkafiod unda ganacxados uari nebarTvis gacemaze. Tu is Cumad dgas da 
aSkarad ar aprotestebs Cxrekis mimdinareobas, es ar aris sakmarisi imis mtkicebi-
saTvis, rom is ar iyo Tanaxma Cxrekis Catarebaze84.

Sesabamisad, braldebulis uars mniSvneloba ar eniWeba im SemTxvevaSi, Tu is 
dakavebuli an dapatimrebulia da imyofeba Tavisuflebis SezRudvis adgilas. aseT 
dros meuRlis Tanxmoba sakmarisia Cxrekis Casatareblad. 

gansakuTrebiT sainteresoa Tanamflobelebis, megobrebis da, farTo gagebiT, 
„ojaxis“ wevrebis mier Tanxmobis regulirebis sakiTxi. saZineblis Cxrekaze nebar-
Tvis gacema megobari qalis mier, romelic aseve iyenebs am saZinebels – dasaSvebia, 
radgan es oTaxi maT saerTo sargeblobaSia. sasamarTlos ganmartebiT, Tanxmobis 
gacemis uflebis mqone Tanamflobelebi arian „sakuTrebiT erToblivad mosargeble 
pirebi, romlebsac gaaCniaT erToblivi wvdoma an kontroli sakuTrebis umetesi miz-
nebisaTvis imdenad, rom gonivrulia vaRiaroT, rom nebismier Tanamflobels gaaCnia 
ufleba, Tanxmoba ganacxados Cxrekaze da rom danarCeni Tanamflobelebi iTvaliswi-
neben risks, rom erT-erTs SeuZlia mTliani farTis Cxrekaze nebarTvis gacema“85.

rogor wydeba sakiTxi, rodesac gamomZieblisaTvis ar aris savsebiT naTeli sssk-
is 112-e muxliT gaTvaliswinebuli TiToeuli Tanamflobelis uflebamosileba 
saerTo farTTan mimarTebiT? mag., gamoZiebis organo Cxrekaze nebarTvas iRebs qal-
batonisgan, romelic Tavisi gasaRebiT aRebs binis kars da gamomZiebels ganumartavs, 
rom mosulia Tavisi nivTebis wamosaRebad yofili Seyvarebulis binidan. ramdenad 
efeqtiania misi Tanxmoba86? sasamarTlom daadgina, rom aseT dros, sasamarTlos 
nebarTvis gareSe, Tanxmobis safuZvelze ganxorcielebuli Cxreka unda emyarebodes 
„garemoebebidan gamomdinare gonivrulad nagulisxmevi uflebamosilebis“ doqtri-
nas. anu Cxreka kanonieri iqneba, Tu Tanxmoba mopovebulia im pirisgan, romelsac 

81 John L.Worrall, Criminal Procedure 2013, gv 94 Georgia v Randolph [547 U>S.013[2006] gv. 103]] . 
82 ix. magaliTad United States v Weston [67 m.J.390[U.S.Armed Forces 2009.
83 Criminal Procedure and the Supreme Court: a Guide to the Major Decisions on Search and Seizure,Privacy and Individual Rights, Craig 
Hemmens and Rolando V. Del Carmen (eds.,) Rowman and Littlefield Publishers, 2010, gv.181.
84 ix., magaliTad, Commonwealth v Ocasio 882 N.E.2d 341[Mass.App. 2008]; Commonwealth v Ware, 913 N.E.2d 869[Mass App.2009]; 
Criminal Procedure and the Supreme Court: a Guide to the Major Decisions on Search and Seizure,Privacy and Individual Rights, Craig 
Hemmens and Rolando V. Del Carmen (eds.,) Rowman and Littlefield Publishers, 2010, gv.182.
85 Leslie W. Abramson, Acing Criminal Procedure, 3rd ed., West, 2013, gv .105.
86 John L.Worrall, Criminal Procedure 2013, gv. 93.
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policiis gonivruli rwmenis Sesabamisad aqvs Tanxmobis gacemis ufleba, Tundac po-
liciis rwmena, saboloo jamSi, aRmoCndes mcdari. policias moeTxoveba mxolod maT 
xelT arsebuli faqtebis gonivrulad Sefaseba. gonivrulobis testi, sasamarTlos 
azriT, gamoixateba SemdegSi: Cxrekis ganxorcielebis mizniT, sakuTrebaSi „Sesvlis 
momentSi policiis xelT arsebuli faqtebi ... gonivrulad windaxedul adamians 
Tu Seuqmnida safuZvels rwmenisaTvis, rom Tanxmobis gamcem pirs gaaCnia am farTze 
uflebamosileba“87? Tumca imavdroulad, sakiTxis amgvari gadawyveta xels uwyobs 
„gonivruli Secdomis“ nebadarTulobas88.

ramdenad detalurad unda hqondes Seswavlili gamoZiebis organos konkretul 
farTze konkretuli Tanamflobelis uflebamosilebis sakiTxi? sakmarisia, magali-
Tad, rom konkretuli piri Tanamflobelad iyos miTiTebuli dokumentebSi [magali-
Tad, damqiraveblad qiravnobis xelSekrulebaSi, moijared da a.S.], sajaro reestris 
amonawerSi an mezoblebis CvenebebSi da a.S.? uflebamosilebis gadamowmebisaTvis 
sakmarisia Tavad aRniSnuli piris gancxadeba an Sesabamisi farTis gasaRebis flobis 
faqti89 da a.S.? mniSvnelovania mflobelobis xangrZlivoba Tanxmobis gamoTxovis 
momentisTvis, Tu mflobelobis realuri Sinaarsi da Sesabamisi farTiT praqtiku-
lad sargeblobis farglebi? 

amdenad, mesame mxaris mier Tanxmobis gacemis momwesrigebeli kanonmdebloba 
kvlavac viTardeba. Tumca aRniSnuli sakiTxis ganxilvisas sasamarTlosaTvis Ziri-
Tad ganmsazRvrel faqtors unda warmoadgendes obieqturi gonivruloba. aRniS-
nuli gamoricxavs gamoZiebis organos da nebarTvis gamcemi mesame piris subieqturi 
ganzraxvis standarts da moiTxovs imis dadgenas, ramdenad daijerebda gonivruli 
adamiani, rom Tanxmobis gamcem pirs hqonda nebarTvis gacemis uflebamosileba da 
ramdenad Seesabameboda policiis mier Catarebuli Cxreka Tanxmobis farglebs.

Cxrekaze Tanxmobis ukan gaTxova

Tanxmobis ganmcxadebel pirs SeuZlia ukan gaiTxovos Tanxmoba an SezRudos Tanx-
mobis farglebi Cxrekis dasrulebamde, nebismier dros, rogorc Cxrekis dawyebamde, 
aseve Cxrekis mimdinareobisas, mizezebis yovelgvari ganmartebis gareSe. ganzraxva 
gamoTxovis Sesaxeb unda gamoxatos mkafiod, sityvierad, qmedebiT an erTdrou-
lad orives gamoyenebiT [magaliTad, uari konteineris an karis gaxsnaze]. qmedebiT 

87 iqve, gv. 94.
88 Leslie W. Abramson, Acing Criminal Procedure, 3rd ed., West, 2013. 
89 ix., magaliTad, Illinois v Rodrigues 497,U.S.177[1990].
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gamoxatvis SemTxvevaSi, qmedeba unda iyos adre gamoxatuli Tanxmobis aSkarad sapi-
rispiro90. magram zepiri Tanxmobis micemis Semdeg nebarTvis werilobiTi formis 
xelmoweraze uari ar warmoadgens Tanxmobis gaTxovas91. Tu Tanxmoba gaTxovilia 
Cxrekis dasrulebamde, Cxreka dauyovnebliv unda Sewydes92. Tumca nebismieri mtki-
cebuleba, romelic mopovebuli iqneba Tanxmobis gawvevamde, SesaZlebelia gamoyene-
buli iqnes braldebisaTvis.

112-e muxlis me-3 nawilis Tanaxmad, „Cxrekis an amoRebis ganCineba Zaladakargu-
lia, Tu es sagamoZiebo moqmedeba ar dawyebula 30 dRis vadaSi“. magram saproceso 
kanonmdebloba ar adgens Tanxmobis moqmedebis vadas Tanxmobis safuZvelze Cxrekis 
CatarebisaTvis. ra drois ganmavlobaSi inarCunebs Tanxmoba Zalas? aRniSnuli xom 
ar gulisxmobs, rom Tanxmoba Cxrekaze uvadoa da, imavdroulad iZleva ramdenime 
dRis ganmavlobaSi Cxrekis Catarebis SesaZleblobas93?

rogorc wesi, Tanxmoba, drois miTiTebis gareSe, moicavs nagulisxmevi droiT 
SezRudvas: Cxreka unda daiwyos da Catardes dauyovnebliv, Cxrekis Catarebis pir-
velive gonivruli SesaZleblobisTanave. imavdroulad, Tanxmoba, rogorc wesi, er-
Tjeradi xasiaTis matarebelia da gulisxmobs Cxrekis mwarmoebeli subieqtisaTvis 
erTjeradad kerZo sakuTrebaSi/mflobelobaSi Cxrekis Catarebaze uflebis miniWe-
bas. Sesabamisad, im SemTxvevaSi, Tu saWiro xdeba ganmeorebiT igive teritoriaze 
Sesvla Cxrekis gagrZeleba-dasrulebisaTvis, rogorc wesi, teritoriaze Sesvlis 
yovel jerze Tavidan unda iqnes gamoTxovili nebarTva. magram, vinaidan aseTi Cxre-
kis warmoeba damokidebulia nebarTvis gamcemi piris subieqtur nebaze, SesaZlebe-
lia, calkeul SemTxvevaSi nebarTva iTvaliswinebdes araerTgzis Cxrekis Catare-
baze uflebis miniWebas, rac mkafiod unda iyos miTiTebuli TanxmobaSi. magaliTad, 
afTiaqSi Cxrekis warmoebisas, rodesac erT dReSi ver xerxdeba gamoZiebisaTvis 
saintereso yvela dokumentis da medikamentis/saTavsos Cxreka.

daskvna

„adamianis moTxovnilebas, Tavi aaridos gare samyaros xmaurs, piradi cxovrebis 
xelis SemSlel garemoebebs da miaSuros iseT adgils, sadac igi ganaviTarebs da 

90 ix., magaliTad, State v Smith 782 N.W.2d 913[2010] .
91 Criminal Procedure and the Supreme Court: a Guide to the Major Decisions on Search and Seizure, Privacy and Individual Rights, Craig 
Hemmens and Rolando V. Del Carmen (eds.,) Rowman and Littlefield Publishers, 2010, გვ .165.
92 ix., magaliTad, United States v Ho, 94 F.3d932 [5th Cir.1996].
93 Marc L. Miller,Ronald F. Wright, Criminal Procedures:Cases,Statutes and executive materials, 4th ed.Wolters Kluwer, 2011, gv. 225.
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ipovis sakuTar Tavs, Seesabameba is garemoeba, rom „Carevis da SezRudvebis“ gan-
marteba sakmaod mkacrad unda ganisazRvros, rodesac igi dakavSirebulia binasTan 
viwro gagebiT“94.

konstituciis me-20 muxliT aRiarebuli ZiriTadi uflebis nebismieri SezRud-
va gansakuTrebiT frTxil midgomas saWiroebs. es, Tavis mxriv, moiTxovs rogorc 
SezRudvis SemTxvevebis mkacr da detalur reglamentacias, aseve Tavad SezRudvis 
maregulirebeli kanonmdeblobis sicxades da detalizacias. 

samwuxarod, saqarTvelos kanonmdebloba da precedentuli samarTali ar axdens 
Cxrekaze Tanxmobis gacemis sakiTxSi mesame pirebis – magaliTad, TanamesakuTreebis 
da Tanamflobelebis uflebamosilebis farglebis SemosazRvras konkretuli qone-
biT sargeblobis intensivobis mixedviT. es ki qmnis Cxrekaze nebarTvis gamartive-
buli wesiT mopovebis SesaZleblobas im SemTxvevaSic ki, rodesac Cxrekis obieq-
tis ZiriTadi mosargeble Cxrekis warmoebis kategoriuli winaaRmdegia [magaliTad, 
qonebis meore mflobelis nebarTvis safuZvelze]. imavdroulad, miuxedavad imisa, 
rom mesame mxares eniWeba Cxrekaze Tanxmobis gacemis ufleba, damatebiT reguli-
rebas moiTxovs SemTxvevebi, rodesac farTze Tanabari uflebebis mqone Taname-
sakuTreebs/Tanamflobelebs, romlebic Cxrekaze nebarTvis gamoTxovis momentSi 
imyofebian im farTSi, romlis Cxrekaze nebarTvis aRebasac cdilobs gamoZiebis 
organos warmomadgeneli [magaliTad binaSi], Tanxmobis gacemasTan dakavSirebiT 
gansxvaveuli poziciebi aqvT. magaliTad, erT-erTi maTgani Tanxmobis gacemis wi-
naaRmdegia, rasac aSkarad gamoxatavs95. miuxedavad imisa, rom gamoZiebis organos ar 
unda ekisrebodes yvela TanamesakuTris/Tanamflobelisgan nebarTvis gamoTxovis 
valdebuleba, gadamwyveti mniSvneloba unda eniWebodes Tanabari uflebamosilebis 
mqone TanamesakuTris/Tanamflobelebidan erT-erTis uars im SemTxvevaSi, Tu isic 
eswreba nebarTvis gamoTxovis process. gamoZiebis organos unda ekisrebodes imis 
mtkicebis valdebuleba, Tu ratom ugulebelyo Tanabaruflebiani piris moTxovna 
misi sacxovreblis Tu piradi cxovrebis xelSeuxeblobis uflebis pativiscemaze da 
ratom ar ganaxorciela aRniSnuli uflebis SezRudva, Tundac gadaudebeli auci-
leblobis safuZvelze. 

dauregulirebelia aseve iseTi SemTxvevebi, rodesac Cxrekis gamoTxovas eswrebian, 
Sesabamis farTze, sxvadasxva uflebamosilebis mqone pirebi [magaliTad, mesakuTre 
da mflobeli], romelTagan erT-erTi Tanaxmaa Cxrekis Catarebaze, xolo meore – wi-
naaRmdegi. dRes arsebuli formulirebidan gamomdinare, aseT SemTxvevaSi gamoZie-
bis organos ufleba aqvs, ganaxorcielos Cxreka, Tumca sadavoa, ramdenad iqneba 
daculi am SemTxvevaSi Tanxmobis gamoTxovis wesis maregulirebeli muxlis mizani.

94 i. Svabe, germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, 2011, gv. 231.
95 Criminal Procedure and the Supreme Court: a Guide to the Major Decisions on Search and Seizure,Privacy and Individual Rights, Craig 
Hemmens and Rolando V. Del Carmen (eds.,) Rowman and Littlefield Publishers, 2010, gv 175.
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dRes arsebuli sakanonmdeblo regulireba yvela am SemTxvevas erTian sivrceSi 
ixilavs da adgens, rom nebismier SemTxvevaSi [farTze uflebis mqone sxva pirebis 
poziciis da konkretul farTTan mimarTebiT sakuTrebis anda mflobelobis uf-
lebis intensivobis miuxedavad] – farTTan bmis an nebarTvis gamoTxovis momentze 
daswrebis miuxedavad – winaaRmdegobrivi poziciebis arsebobis SemTxvevaSic ki, Se-
saZlebelia, Cxrekis, sasamarTlos nebarTvis da gamomZieblis dadgenilebis gareSe, 
Catareba, Tu erT-erTi TanamesakuTris an Tanamflobelis Tanxmobis mopovebas SeZ-
lebs gamoZiebis mwarmoebeli organo. 

arsebuli sakanonmdeblo regulaciis naklovaneba qmnis saqarTvelos konstitu-
ciiT da saerTaSoriso kanonmdeblobiT garantirebuli piradi cxovrebis xelSeuxe-
blobis uflebis SezRudvis realur safrTxes, Tanac ise, rom ar iTvaliswinebs 
aRniSnuli uflebis SezRudvis kanonierebis gasaCivrebis efeqtian meqanizms. radgan 
im SemTxvevaSic ki, Tu gasaCivrebuli iqneba aseTi Cxrekis safuZvelze mopovebuli 
mtkicebulebis dasaSveboba, anda Tavad Cxrekis kanoniereba, sisxlis samarTlis sa-
proceso kodeqsis moqmedi redaqciidan gamomdinare, ar iarsebebs Suamdgomlobis 
dakmayofilebis safuZveli, vinaidan sssk-is 112-e muxli blanketurad miuTiTebs 
TanamesakuTreze, Tanamflobelze, anda komunikaciis mxareze, ar adgens Tanxmobaze 
uaris Tqmis uflebis ganmartebis da Tanxmobis kanonierebis [nebayoflobiTobis da 
gacnobierebis] savaldebulobas. arsebuli Canaweri qmnis mesakuTreebiT/mflobe-
lebiT manipulirebis SesaZleblobas da gamoZiebis organos uflebas aniWebs, igno-
rireba gaukeTos im pirebs, vinc potenciurad winaaRmdegi iqnebian Cxrekaze nebar-
Tvis gacemisa96. 

moqmedi saproceso kanonmdebloba aseve ar iTvaliswinebs:

1.	 mesame piris Tanxmobis legitimurobis kriteriumebs; 

2.	 miTiTebas nebadarTuli Cxrekis farglebze; 

3.	 nebarTvis gacemis sakiTxSi uflebamosil pirTa winaaRmdegobrivi poziciebis 
arsebobisas sakiTxis daregulirebis wess da SesaZleblad Tvlis Cxrekas sssk-
is 112-e muxlSi miTiTebuli erT-erTi piris Tanxmobis safuZvelze, qonebasTan 
am ukanasknelis bmis intensivobis miuxedavad.

4.	 mesame pirTa Tanxmobis farglebs da gulisxmobs saerTo sargeblobaSi an saku-
TrebaSi arsebul nebismier farTze Tanxmobis SesaZleblobas. maT Soris, qiriT 
an ijariT gadacemis SemTxvevaSi, mesakuTris Tanxmobas, mag., damqiraveblebis 
sargeblobaSi arsebuli farTis Cxrekaze, rac pirdapir ewinaaRmdegeba ara mxo-
lod strasburgis precedentul samarTals, aramed Tavad am muxlis mizans. 

96 ix., magaliTad, State v Ransom 212 P.3d 203[Kan.2009]; State v Stark , 846 N.E2d 673[Ind.Ct.App.2006].


