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bostonis kolejis samarTlis skolis

asocirebuli profesori, aSS.

1. Sesavali

proporciulobis principis danergva sakonstitucio samarTalwarmoebaSi um-
niSvnelovanesi movlenaa Tanamedrove samarTlis ganviTarebaSi. proporciuloba 
„konstituciurobis universaluri kriteriumi“ gaxda2. misma gavrcelebam mTel mso-
flioSi mecnierebi aiZula, misTvis „me-20 saukunis yvelaze warmatebuli samarT-
lebrivi transplanti“ ewodebinaT3. Tumca es warmateba isev damabnevelia. propor-
ciulobis principiT mosamarTleebis Zalauflebis gazrdam, rogorc Cans Seqmna 

1 bostonis kolejis samarTlis skolis asocirebuli profesori. winamdebare naSromi warmodgenili iyo 
konferenciaze „konstitucionalizmi axali msoflmxedvelobiT: kosmopolituri, pluralistuli da mizan-
Sewonilobaze orientirebuli“, romelic berlinis humboldtis universitetisa da socialur mecnierebaTa 
kvlevis centris mier iyo organizebuli 2011 wlis ianvarSi. naSromis adrindeli versiebi gavacani niu-iorkis 
universitetis koloqviumis monawileebs, romelic globalur da SedarebiT sajaro samarTals mieZRvna da 
agreTve prinstonis universitetis, harvardis samarTlis skolis, jorj vaSingtonis samarTlis skolisa da 
avstraliis erovnuli universitetis seminarebis msmenelebs. madlobas vuxdi stiven gardbaums, jamal grins, 
matias kums, miSel rozenfelds, frank mixelmans, fred Sauers da kim lein Sepels maTi SeniSvnebisTvis, rom-
lebic am naSromis adrindel variantebTan dakavSirebiT momawodes am Temaze diskusiebisTvis. naSroms erTvis 
gancxadebac.
2 ix. David Beatty, The Ultimate Rule of Law 162 (2004); (fundamenturi kanonis uzenaesoba).
3 ix. Mattias Kumm, Constitutional Rights as Principles: On the Structure and Domain of Constitutional Justice, 2 International Journal 
of Constitutional Law (I-CON) 574, 595 (2003); (konstituciuri uflebebi, rogorc principebi: sakonstitucio marTlm-
sajulebis struqtura da sfero).
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daZabuloba/dapirispireba am principsa da demokratiuli mmarTvelobis idealebs 
Soris. ufro metic, dacva, romelsac es meTodi konstituciur uflebebs sTavazobs, 
avtomaturi ar aris, is damokidebulia sasamarTloebis konteqstualur Sefasebaze, 
rom uflebebi sakmarisad Zlieria dapirispirebuli sajaro Tu kerZo interese-
bis dasaZlevad. proporciulobis principis gamoyenebisas uflebebi ubralod gark-
veuli faqtorebia, romlebsac iTvaliswinebs sasamarTlo samarTlebrivi analizis 
dros, rac unda vaRiaroT, rom „bevrs arafers niSnavs“4.

miuxedavad amisa, Cven mainc „proporciulobis era“5-Si vcxovrobT. mosamarTleebi 
aRmosavleT evropidan samxreT afrikamde da kanadidan braziliamde Tu evropis 
supranacionalur sasamarTloebamde, iyeneben proporciulobis princips konstitu-
ciur samarTalSi da mis miRma. proporciulobis principis globaluri gavrceleba 
sakmarisad aris dadasturebuli6. es meTodi me-19 saukuneSi prusiis administraciul 
samarTalSi daibada, Semdgom meore msoflio omis dasrulebisas, konstituciuri 
samarTlis sferoSi gadainacvla da pirvelad germaniaSi, TandaTanobiT ki danarCen 
msoflioSi konstituciuri samarTlis iuristebis warmosaxva daipyro. proporciu-
lobisTvis centraluri adgilis miniWebam es meTodi „globaluri konstitucio-
nalizmis fuZemdeblur elementad“7 aqcia sakonstitucio saqmiswarmoebaSi, garda 
amerikuli samarTlisa8.

Tumca, proporciulobis principis warmateba rTulad asaxsnelia. misi gavrcele-
bis mizezebis axsnis Teoriebi mTel speqtrs moicavs, civi, realisturi midgomebidan 
idealistur Teoriebamde. realisturi kuTxiT, mosamarTleebi proporciulobis 
princips imitom wyaloben, rom is mosamarTlis mier diskreciuli uflebamosilebis 
ganxorcielebas ufro damajereblad Tu efeqturad malavs, vidre sxva danarCeni 
alternatiuli meTodebi, magaliTad, kategoriuli dasabuTeba (categorical reasoning) 
an dabalanseba. konfliqturi interesebis SejerebisTvis formaluri struqturis 
miniWebiT, proporciulobis principi iseT iluzias gvTavazobs, TiTqos Rirebule-

4 ix. Mattias Kumm, Id. at 582. „uflebis qona (floba) bevrs arafers aniWebs mis mflobels: anu is faqti, rom 
adamians erTi SexedviT aqvs uflebebi (prima facie), ar gulisxmobs, rom is iseT mdgomareobaSia, rom SeuZlia 
konkretuli politikis/kursis dapirispirebuli garemoebebi daZlios“).
5 ix. Aharon Barak, Proportionality and Principled Balancing, in Law & Ethics of Human Rights, vol. 4 (1): 1-18, 14; (proporciuloba 
da principuli wonasworobis damyareba).
6 ix. magaliTad, Alec Stone Sweet and Jud Mathews, Proportionality Balancing and Global Constitutionalism (proporciulobis 
dabalanseba da globaluri konstitucionalizmi), 47 Columbia Journal Transnational Law 72, 160 (2008); Aharon Barak, 
Proportionality: Constitutional Rights and their Limitations (proporciuloba: konstituciuri uflebebi da maTi farglebi) 
(2012).
7 Id. (Alec Stone Sweet and Jud Mathews, Proportionality Balancing and Global Constitutionalism), (proporciulobis dabalanseba 
da globaluri konstitucionalizmi), gv. 160. avtorebi am daskvnas im dakvirvebis safuZvelze iReben, rom 
„1990-iani wlebis dasasrulisTvis sakonstitucio marTlmsajulebis faqtobrivad yvela efeqturi sistema 
msoflioSi, nawilobriv aSS-is gamoklebiT, proporciulobis ZiriTadi dogmatebiT iyo moculi“ (id., gv. 74).
8 proporciulobis principis ganxilva amerikuli samarTlis konteqstSi ixileT, E. Thomas Sullivan and Richard 
S. Frase, Proportionality Principles in American Law (2008) (proporciulobis principebi amerikul samarTalSi); Jed Mat-
thews and Alec Stone Sweet, All Things in Proportion? (yvelaferi proporciulad? amerikuli uflebebis mimoxilva da 
wonasworobis damyarebis problema, 60 Emory Law Journal 797 (2011); da Moshe Cohen-Eliya & Iddo Porat, The Hidden Foreign 
Law Debate in Heller: The Proportionality Approach in American Constitutional Law, 46 San Diego Law Review 367 (2009); (faruli 
ucxouri samarTlis ganxilva: amerikuli sakonstitucio samarTlis midgoma proporciulobis principTan).
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bebi SeiZleba erT skalaze ganlagdes, miuxedavad imisa rom SeuZlebelia maTi erTi 
standartiT Sefaseba. Tumca aRniSnuli Teoriebi bevr sakiTxs toveben upasuxod. 
proporciulobis warmatebis saTaved mxolod am SeniRbuli funqciis aRiareba 
CixSi Seyvanis umoklesi samarTlebrivi gzaa. proporciulobis principze agebuli 
sakmaod rTuli da detaluri sasamarTlo dasabuTeba (judicial reasoning) ar SeiZleba 
„apriori“ uarvyoT, rogorc ubralod fiqciuri. amis sapirispirod, idealisturi 
midgoma koncentrirdeba dasabuTebis procesze da xazs usvams mis Tandayolil ra-
cionalizms9.

rogorc davinaxavT, proporciulobis amgvari Sefasebebi, rogorc wesi, uyura-
dRebod tovebs seriozul naklovanebebs am principis sasamarTlo gamoyenebis praq-
tikaSi. magram asec rom ar iyos, idealisturi Sefasebebis umravlesoba proporciu-
lobis gavrcelebas mxolod amarTlebs, ise rom ar xsnis misi mimzidvelobis mizezs. 
Tavi rom davaneboT skepticizms mxolod wminda racionaluri samarTlebrivi dasa-
buTebis perspeqtivis Taobaze me-20 saukunis masiuri mkvlelobebisa da katastro-
febis fonze, mxolod racionalizms ar ZaluZs srulad gamoaaSkaravos am meTodis 
xibli iseTi rTuli instituciuri aqtiorisTvis, rogoricaa sasamarTlo.

Cemi mizania, damatebiTi ganmartebebi SemogTavazoT proporciulobis principis 
rogorc konstituciuri kontrolis meTodis popularobis mizezebze. me vamtki-
ceb, rom alternatiul meTodebTan SedarebiT, proporciulobis principi ufro 
metad exmareba mosamarTles, rom man Seamciros is efeqti, rasac robert qaveri 
„Tandayolil sirTules“ uwodebs, romelsac „saxelmwifo kanonmdeblobis Zaladoba 
iwvevs Tavisufali interpretaciis procesze“10. Zalebis gadanawilebis meqanizmebis 
rutinuli ganTavsebis garda, riTac moqalaqes aiZuleben, rom „Tavisufali iyos“11, 
konstituciuri demokratiis saxelmwifo institutebma unda gaamarTlon agreTve 
am ganTavsebis mimarTulebebi. amgvarad, kanonis Zaladobas ori ganzomileba aqvs. 
erTs, iZulebiT mimarTulebas, moqmedebisa Tu umoqmedobis forma aqvs, romel-
sac saxelmwifo iyenebs Tavisi qveSevrdomebis winaaRmdeg. magram Zaladobis meore 
ganzomileba, romelic pirvelTan aris dakavSirebuli, saTaves iRebs am iZulebiT 
miRebuli Sedegebis gamarTlebis procesidan. rogorc davinaxavT, es dasabuTeba 
asaxavs damarcxebuli/wagebuli mxaris interpretaciuli procesis Sedegis saxelm-

9 ix., magaliTad, Moshe Cohen-Eliya and Iddo Porat, Proportionality and the Culture of Justification (proporciuloba da gamar-
Tlebis kultura), 59 American Journal of Comparative Law 463 (2011); da Mattias Kumm, The Idea of Socratic Contestation and 
the Right to Justification: The Point of Rights-Based Proportionality Review, Law and Ethics of Human Rights vol. 4(2): 141-157 (2010) 
(sokrates dava da gamarTlebis ufleba: uflebebze dafuZnebuli proporciulobis arsis mimoxilva...)
10 ix. Robert Cover, Nomos and Narrative, 97 Harvard Law Review 4, 48 (1983). vinaidan saxelmwifo xSirad monawileobs 
sakonstitucio davaSi rogorc sasamarTlos nebarTvisTvis mebrZoli mxare, rom individualur uflebebs 
moerios, qaveris „saxelmwifoebrivi kanonmdebloba“ ukeT aixsneba, rogorc „saxelmwifos kanoni“. Cemi xaz-
gasma interpretaciaze mihyveba qaverisas, ramdenadac is xazs usvams konstituciur (rogorc samarTlebriv 
formas) interpretacias. rac Seexeba kanonis „momakvdinebel potencials“, iurispaTiuri (kanonis daavadeba) 
ganzomilebis sapirispirod an iqneb masTan kavSirSi, ix. robert qaveri, Robert Cover, Violence and the Word, 95 Yale 
Law Journal 1601 (1986).
11 es formulireba rusos ekuTvnis. ix. Jean Jacques Rousseau, The Social Contract, Book I, § 7 (1726) (socialuri kon-
traqti).



164

vlad perjiu

wifos mier uaryofas. me vvaraudob, rom proporciulobis principi imitom izidavs 
mosamarTleebs, rom maT adekvaturi meTodebi sWirdebaT im Zaladobis Sesamsubu-
qeblad, romelsac maT mier gamarTlebuli saxelmwifo iZuleba iwvevs kerZo (ara-
oficialur)12 interpretaciaze konstituciur davebSi13.

Tuki kanonis Zalmomreobis meore ganzomileba ar Semsubuqdeba, SeiZleba sasa-
marTloebis funqcia mosarCeleebisadmi, rogorc moqalaqeebisadmi, rac maT sar-
Celebze gulisxmier reagirebaSi gamoixateba, saerTod moiSalos. totalitaruli 
reJimisgan gansxvavebiT, romlis institutebi ar reagireben an sulac uaresi – Ta-
vianT qveSevrdomebs sjian moTxovnebis sapasuxod, konstituciuri demokratiis 
saxelmwifo institutebs akisriaT movaleoba, imgvarad gascen pasuxi moqalaqeebis 
pretenziebs, rom TiToeuli mosarCelis socialuri mdgomareoba aRiarebuli da 
ganmtkicebuli iqnes rogorc Tavisufali da Tanaswori14.

samarTlebrivi davis SemTxvevaSi gulisxmieri reagireba yovelTvis ver moiTxovs 
nebismieri mosarCelis materialur dakmayofilebas. magram is iTxovs, rom gamamarT-
lebelma Sedegma garkveuli pirobebi daakmayofilos. magaliTad, is iTxovs, rom 
gamamarTlebeli garemoeba pativiscemiT da Rirseulad moeqces nebismier mosar-
Celes, maT Soris maTac, romelTa sarCeli ueWvelia, rom ar dakmayofildeba15. me 
gTavazobT mosazrebas, rom proporciulobis principi am moTxovnebs ukeT pasuxobs, 
vidre alternatiuli meTodebi.

erTi SexedviT, SeiZleba aralogikurad gveCvenebodes, rom mosamarTlis gulisx-
miereba (gulisxmieri reagireba) imaze unda iyos damokidebuli Tu rogori warmate-
biT amsubuqebs sasamarTlo im Zaladobas, romelsac is mxareebis iurisgeneraciul 
process ayenebs. magaliTad, mosarCele, Cveulebriv, wamgebian poziciaSi ayenebs Tavs 
misi sarCelis Zlieri mxareebis gazviadebiT. misi mcdari warmodgena sarCelis siZ-
liereze amwvavebs Zaladobis SegrZnebas, romelsac sasamarTlo iwvevs imiT, rom 
sarCels ar akmayofilebs, rac Sedegad gaumarTleblad maRal bariers aCens sasa-
marTlo gulisxmierebisTvis. ufro metic, maSinac ki, roca ar arsebobs gadaWarbe-
buli molodini, ubralod is imperativi, rom saqme gadauwyveteli ar darCes, Rrma 
naprals aCens mxareTa aRqmas Soris, iqneba es individualur pirebsa Tu maT da 

12 „kerZo“ ganmartebuli unda iqnes rogorc „araoficialuri“ da ara „individualuri“. is moicavs mTavrobis 
konstituciur ganmartebas, romelic Tavisi interesebis dasacavad ibrZvis.
13 unda aRvniSno, rom qaveris sakuTari arsebiTi mosazrebebi gamarTlebis SesaZleblobaze ufro skeptikuria, 
vidre am statiaSi warmodgenili pozicia. ufro meti am sakiTxTan dakavSirebiT ixileT me-17 SeniSvnaSi.
14 ix. magaliTad, Thomas Pogge, Politics as Usual 200 (Polity, 2010) politika, rogorc yovelTvis, „demokratiis Tavise-
burebis ganmsazRvreli „moraluri imperativi, rom politikurma institutebma unda gazardon da gaaTanabron 
moqalaqeTa unarebi imisTvis, rom maT im socialuri konteqstis formireba SeZlon, romelSic cxovreben“.
15 gulisxmieri reagirebis movaleobas ganvixilav naSromSi, Cosmopolitanism and Constitutional Self-Government (kos-
mopolitanizmi da konstituciuri TviTmmarTveloba), International Journal of Constitutional Law I-CON, vol. 8(3): 236 
(2010). amjerad ki, mxolod imas aRvniSnav, rom ar mesmis „gulisxmieri reagireba“, rogorc wminda procedu-
ruli Rirebuleba. aseTi midgomis analizi ixileT Frank Michelman, Must Constitutional Democracy be ‘Responsive’? 
(unda iyos Tu ara konstituciuri demokratia „gulisxmieri?“) 107 Ethics 706 (1997) (demokratiuli gulisxmieri 
reagirebis proceduruli koncefciis ganxilva da analizi robert postis Constitutional Domains-Si).
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saxelmwifos Soris davisas, sasamarTlo gadawyvetilebis miRebamde da miRebis Sem-
deg16. yovel SemTxvevaSi, rTul saqmeebSi, TiTqosda SedarebiT Zlieri sarCelebi 
isea warmodgenili, rogorc mxareTa iurisgeneraciuli interpretaciis Sedegebi, 
romlebic oficialur dadasturebas iTxoven sasamarTlosgan, rogorc im institu-
tisgan, romelic iRebs gadawyvetilebebs konstituciuri ganmartebis sadavo saki-
Txebze. 

Tumca, miuxedavad amisa, gansacvifrebeli wyveta arsebobs, erTi mxriv, sasamarT-
los mier gadawyvetilebis gamotanamde (ex ante) mxareebis mier maTi sarCelis Zlieri 
mxareebis aRqmas da, meore mxriv, ukve sasamarTlo gadawyvetilebis gamotanis Semdeg 
(ex post) konstituciurobasTan dakavSirebul binaruli gancxadebebis aRqmas Soris.

konstituciurobis/kanonierebis Sesaxeb binaruli gancxadebebi (konstituciuri/
arakonstituciuri an kanonieri/ukanono) spobs gamarjvebis SesaZlo Sanss, romelic 
sarCels hqonda sasamarTlos mier gadawyvetilebis gamotanamde17. konstituciuro-
bis Sesaxeb gancxadebebis binaruli Sedegebi zrdis mxareTa Tavisufali interpre-
taciis procesze Zaladobas, romliTac samarTlebrivi dava sruldeba. rogorc 
konstituciuri sistemis Semadgeneli elementi, sasamarTlo umoqmedoba ar SeiZ-
leba rom kanonis Zaladobis wyaro iyos. 

Tu SeiZleba rom iyos, mniSvnelovania, Zaladobis xsenebisas gaviTvaliswinoT 
Zaladobis xarisxic. garkveuli donis Zaladobas ver avcdebiT samarTalSi18, sasa-
marTlo meTodologia axdens gadawyvetilebis dasabuTebis struqturirebas da, amg-
varad, akontrolebs Zaladobis xarisxs. kanonis Zaladobis ori wyaro – Sedegi da 
Sedegis dasabuTeba erTmaneTTan aris dakavSirebuli. rogorc Carlz Tili askvnis 
Tavis sociologiur kvlevaSi mizezebis axsnis Sesaxeb, „rac ar unda moxdes mizeze-
bis axsnis, dasabuTebis procesSi, mizezebis gamcemic da mimRebic maTi Tanasworobi-
sa Tu uTanasworobis gansazRvrebaze awarmoeben molaparakebebs“19. proporciuloba 
gamoirCeva imiT, Tu rogor ganawyobs mosamarTles mxareebis mimarT da mxareebs 
erTmaneTis mimarT.

16 Tu rogor iqceva konstituciuri ufleba interesad gadawyvetilebis miRebis ganxilvaSi SemosvliT, Richard 
Fallon, Individual Rights and the Powers of Government (individualuri uflebebi da xelisuflebis uflebamosilebebi), 
27 Ga. L. Rev. 343 (1993).
17 rogorc habermasma aRniSna, „moqmedebis normebi gvxdeba qmediTobis Sesaxeb sisworis binarul gancxade-
bebTan erTad da, rogorc wesi, an qmediTia an ara; Cven normatiul winadadebebs iseve SegviZlia pasuxi gavceT, 
rogorc asertoriuls, mxolod „diax“ an „ara“ an gadawyvetilebis miRebis SeCerebiT. ix. Habermas, Between Facts 
and Norms (faqtebsa da normebs Soris) 255 (1996). ixileT agreTve, Ronald Dworkin, A Matter of Principle 119-120 (1985) 
(ormniSvnelianobis principis ganxilva, romelic kanons exeba, iseve rogorc yvela dispoziciur cnebas).
18 gamarTlebis procesSi bunebrivi SezRudvebi arsebobs. robert qaveri maT tragikul SezRudvebad moixse-
niebs zogadi mniSvnelobiT, romelTa miRweva SesaZlebelia samarTlebrivi Zalmomreobis socialuri organi-
zebis gamarTlebaSi. ix. Robert Cover, Violence and the Word (Zaladoba da sityva), 95 Yale Law Journal 1601, 1628-1629 (1986).
19 ix. Carlz Tili, Why (ratom)?, gv. 24-25 (SeniSvnebi gamotovebulia).
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es marTebuli konteqstia, raTa avxsnaT propociuloba rogorc meTodi, rome-
lic „Tanabar pativiscemasa da yuradRebas iCens saqmis nebismieri monawilisadmi“20. 
proporciulobis principi amcirebs naprals mxareTa poziciebs Soris sasamarTlos 
mier gadawyvetilebis miRebamde da Semdgom, radgan saTanado yuradRebiTa da pati-
viscemiT epyroba sazogadoebriv interess, romelsac saxelmwifo icavs, da aseve 
individualur uflebas.

proporciulobis warmatebis Cemeuli axsna funqciuria da ara mizezobrivi. misi 
gamoyenebis gavrceleba mTel msoflioSi rTuli fenomenia, romelsac uamravi mize-
zi aqvs istoriulidan sociologiuramde21. Cemi moxsenebis mizania proporciulobis 
principis siZlierisa da warmatebis mizezebis axsna da ara gancxadebis gakeTeba misi 
warmoSobis Sesaxeb22. me vadgen, Tu ra funqcias asrulebs proporciulobis principi 
Tanamedrove sakonstitucio samarTalsa da sasamarTlo praqtikaSi, kerZod, rom 
is amsubuqebs mosamarTleTa gadawyvetilebebis Zaladobriv Sedegebs mosarCeleTa 
interpretaciul procesebze da, amave dros, ganvmartav, Tu riT aixsneba propor-
ciulobis principis aRniSnuli funqciis aucilebloba (maT Soris socialuri plu-
ralizmis faqtori, mosamarTleTa SeSfoTeba kanonis arasakmarisad gansazRvrul 
bunebaze, rTuli urTierTobebi saxelmwifosa da adamians Soris). es mosazreba avsebs 
da ar anacvlebs istoriul, sociologiur an sxva Sesabamis normatiul Teoriebs. 

proporciulobis principisadmi msgavsi farTo midgomis saSualebiT imdenive 
SeiZleba gavigoT Tanamedrove konstituciurobis filosofiis principebze, ramde-
nic Tavad am meTodze. am meTodis, rogorc damoukidebeli samarTlebrivi meqa-
nizmis, analizis nacvlad, me ufro farTo TvalsazrisiT vudgebi sakiTxs, romlis 
mixedviTac is integrirebulia konstituciuri doqtrinis ufro vrcel konfigura-
ciasa da diskursSi. am konfiguraciebs „konstituciur stils“ vuwodeb. stili Tavis 
meTodologiaSi konstituciuri uflebebisadmi srulyofil midgomas, sasamarTloe-
bis rols da maTi gulisxmieri reagirebis movaleobis inkafsulirebas axdens da, 
zogadad, samarTlis arsisadmi, romelic „Tavisuflebis kulturaze“ zemoqmedebis 
formirebas axorcielebs23 konstituciur demokratiaSi. praqtikaSi sxvadasxvanairi 
stili xSirad erTmaneTzea gadaxlarTuli, magram Cems SefasebaSi me maT idealur 
tipebad (ideal-types) ganvixilav. proporciuloba gansakuTrebul stils ganasaxie-

20 ix. David Beatty, Ultimate Rule of Law (fundamenturi kanonis uzenaesoba), gv. 169. qumi amtkicebs, rom proporciulo-
bis principi miuTiTebs interpretaciidan axsna-ganmartebaze gadasvlas: ‘proporciulobis testi, ubralod 
struqturas iZleva qmedebis mtkicebadi axsnisTvis im mizezebis TvalsazrisiT, romlebic liberaluri de-
mokratiisTvisaa Sesaferisi. sxva sityvebiT rom vTqvaT: is gvTvazobs qmedebis axsnis/gamarTlebis struqtu-
ras sajaro motivaciis TvalsazrisiT. maTias qumi, The Idea of Socratic Contestation and the Right to Justification: The Point 
of Rights-Based Proportionality Review, Law and Ethics of Human Rights vol. 4(2): 141-157 (2010), gv. 150. Tumca mniSvnelovania 
proporciulobis principis TeoriaSi Tavad uflebis mflobelis Sexeduleba gaerTiandes. am SexedulebiT 
proporciuloba isev interpretaciis meTodia. rogorc me vasabuTeb am naSromis me-3 da me-4 monakveTebSi, 
proporciulobis dadebiTi aspeqti is gaxlavT, rom mas orive Sexedulebis integrireba SeuZlia.
21 mizezebis ganxilva ix. Moshe Cohen-Eliya and Iddo Porat, supra note 8 (Proportionality and the Culture of Justification) (pro-
porciuloba da gamarTlebis kultura), gv. 467-474.
22 funqciur ganmartebebze ix. G.A. Cohen, Karl Marx’s Theory of History, 249-277 (1978).
23 es termini ronald dvorkins davesxexe. A Bill of Rights for Britain (1990).
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rebs. vinaidan stilebis erTmaneTisgan gansxvaveba maTi gansakuTrebuli midgomebiT 
SeiZleba konstituciuri moTamaSeebis ganlagebisadmi, anu konstituciuri sivrcis 
agebisadmi, arqiteqturul metaforas viyeneb da mas korinTul stils vuwodeb24. am 
konstituciur stils, Tavad berZnuli arqiteqturuli struqturis msgavsad, inte-
graciuli mizani aqvs, romelic ori danarCeni konstituciuri stilis elementebs 
aerTianebs. pirvelia doriuli konstituciuri stili, romelic zemodan qvemoT 
momavali samarTlebrivi dasabuTebis formiT da deontologiuri uflebebis kate-
goriuli konstituciuri interpretaciiT xasiaTdeba. meore – ionuri konstitu-
ciuri stilia, romelic konteqstualizebul, qvemodan zemoT mimaval dasabuTebasa 
da mosamarTlis damabalansebel meTodologias eyrdnoba.

naSromis pirveli ori nawili doriul da ionur stils aRwers. aRwera aucile-
belia, radgan mesame nawilSi ganxiluli korinTuli stili am oris midgomas aer-
Tianebs proporciulobis meTodis meSveobiT. proporciuloba uflebaTa aradeon-
tologiur koncefcias formaluri analizis kategoriul struqturaSi aTavsebs. is 
sinTezia formisadmi da instituciuri struqturisadmi (Teza) doriuli da konte-
qstisadmi ionuri25 „faqtebis mgrZnobelobisa“, romelSic konkretuli winaaRmdego-
bebi warmoiSoba (antiTeza) da romelic sasamarTlo gulisxmierebis gaZlierebul 
aRqmas iwvevs. Tumca ar unda gavaerTianoT aRqmisa da materialuri Rirebulebis 
sakiTxebi. am nawilSi vamtkiceb, maSin rodesac proporciuloba ufro gulisxmieri 
reagirebaa alternatiul meTodebTan SedarebiT, misi samosamarTleo teqnika jer-
jerobiT ver amarTlebs integraciul miznebs. proporciulobis principi ver uwevs 
winaaRmdegobas universalizmis centridanul Zalebsa da partikularizms, romlis 
integrirebiskenac is miiswrafis. es wnexi paradoqss warmoSobs im TvalsazrisiT, 
rom proporciulobis analizis ukudatvirTva (is faqti, rom praqtikulad TiTq-
mis yvela samTavrobo RonisZieba gadis ganxilvis pirvel safexurs), misi naklicaa 
da mimzidvelobis wyaroc. es misi uaryofiTi mxarea, radgan msgavsi ukudatvirTva 
safrTxes amaRlebs proporciulobis analizis momdevno (dabalansebis) safexurze 
imiT, rom zrdis principuli gadawyvetilebis miRebis teqnikis saWiroebas. aseTi 
formalizebuli teqnika aq ufro xelmisawvdomi, vidre ionuri stilis SemTxvevaSi, 
ar aris. magram gazrdili dainteresebulobac proporciulobis mimzidvelobis wya-
roa, radgan orive dapirispirebuli interesi SeiZleba iuridiuli Zalis mqoned 
gamocxaddes. Tuki saqme saxelmwifo interess exeba, proporciulobis analizis rac 
ufro met safexurs gaivlis sadavo urTierTobebi, miT ufro ganmtkicdeba sajaro 
interesis aRiareba. uflebis mflobelis mxridan, saxelmwifo interesis daJinebuli 
ganxilva, romelic am uflebis dasaZlevad iswrafis, ganamtkicebs im wonas, rasac 
konstitucia aniWebs uflebiT dacul interess. Tumca, rac unda gasakviri iyos, 

24 berZnuli da romauli arqiteqturis gansxvavebuli orderebis ganxilva ix. Fil Hearn, Ideas that Shape Buildings 97-
133 (MIT Press, 2003) (ideebi, romlebic Senobebs formebs aZleven).
25 ix. Philip Sales and Ben Hooper, Proportionality and the Form of Law (proporciulobis principi da kanonis forma), 119 
Law Quarterly Review vol. 119 (2003), gv. 428.
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orive dapirispirebuli interesis Zalis sasamarTlo dasabuTeba mniSvnelovnad 
aviwroebs ex ante/ex post arsebul xarvezs, riTac zrdis sasamarTlos gulisxmieri 

reagirebis SegrZnebas.

naSromis meoTxe nawilSi me viwyeb imis ganxilvas, rom sasamarTlo Zalmomreo-
ba kerZo interpretaciis procesze samarTlebrivad ararelevanturia. diskusia 
konstituciuri meTodologiiT ixsneba da socialuri pluralizmis farTo zemo-
qmedebamde midis konstituciur samarTalwarmeobaze Tanamedrove demokratiebSi. 
pluralizmi „gancalkevebulobis ufskrulebs“ aCens, rogorc hanna arendti uwo-
debs maT26. isini gamowvevas warmoadgenen moqalaqeTa da maTi institutebis intera-
qciis safuZvlebisTvis. pluralizmi socialur da politikur cxovrebaze xedvebis 
im marags afarToebs, saidanac sarCeli Cndeba, magram, amavdroulad, konkretuli 
instituciuri reagirebis gamarTlebis saWiroebasac zrdis iseTi saSualebebiT, rac 
misaRebi unda iyos pluralisturi mosaxleobisTvis. me vamtkiceb, rom pluralizmi 
marTlzomieri gansazRvrulobis kritikasTan da saxelmwifos cvalebad funqciasTan 
erTad, zrdis manZils mosarCeleTa Soris, afarToebs ex ante/ex post naprals da ins-
tituciuri reagirebis meqanizmebis saWiroebas aZlierebs imisTvis, rom Seamsubuqos 
saxelmwifos kanonis Zaladoba kerZo iurisgeneraciuli interpretaciis procesze.

maikl volcerma sasamarTlo gadawyvetilebis miRebis gamowveva aRwera ara ro-
gorc „indiferentulobis gamowveva, aramed, rogorc ambiciuri kavSiris“27. naSro-
mis bolo nawilSi gaanalizebulia warmosaxvis roli iq, Tu rogor agebs ambiciur 
kavSirebs Tanamedrove samarTali mosamarTleebsa da maT msmenelebs Soris. kantisa 
da hana arendtis naSromebis daxmarebiT, me warmosaxvis rols iq ganvixilav, Tu 
rogor ageben sxvadasxvagvari konstituciuri stilebi gadawyvetilebis mimRebTa 
poziciur obieqturobas. proporciuloba universalizmisa da partikularizmis Za-
lebis sinTezs axdens da warmosaxvis funqcias eyrdnoba ise, rogorc tradiciulad, 
sxva konstituciuri stilebi cdilobdnen, rom Tavidan aecilebinaT. amas garda, me 
vimsjeleb imis Sesaxeb, rom proporciulobasa da Tavisuflebas Soris arsebuli 
urTierTobebi rTulia da zogierTi safrTxisa da SesaZleblobis identificirebas 
Sevecdebi proporciulobis epoqaSi.

26 ix. Hannah Arendt, Understanding and Politics, in Essays in Understanding 1930-1954, (Jerome Kohn, ed.) (1994) gv. 323.
27 ix. Michael Walzer, Interpretation and Social Criticism 37 (1987) (interpretacia da socialuri kritika).
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2. doriuli konstituciuri stili

kategoriuli msjeloba/argumentacia teqstidan an zogadi principidan doriuli 
stilis „gamaTavisuflebeli birTvis“ doneze, im azrs gulisxmobs, rom konstitu-
ciurma, iseve rogorc sxva samarTlebrivma gadawyvetilebam winaaRmdegoba unda 
gauwios „partikularistul mizezebad kategorizacias“28. msgavsi mizezebi TandaTa-
nobiT fitavs sayovelTaoobis, universalizmisa da samarTlebrivi formis Rirse-
bebs. am TvalsazrisiT, partikularistuli mizezebisTvis winaaRmdegobis argaweva 
zians ayenebs kanonis uzenaesobisadmi valdebulebas da Zirs uTxris konstituciu-
ri sistemis gulisxmierebas mosarCeleTa, anu TavisTavad, moqalaqeTa moTxovnebze. 
radgan sakonstitucio sasamarTlos mosamarTle saqmes „Tavisi uflebamosilebis 
safuZvelze wyvets da ara imitom, rom is sxvebze ufro sworad gadawyvets davas“29, 
samosamarTleo uflebamosileba uzurpirebuli xdeba yovelTvis, roca ki daiSveba, 
rom mosamarTlis gadawyvetileba yvelafers iTvaliswinebs.

doriuli stili kedlebs agebs – „kaprizis mosisxle mters, ... Tavisuflebis burjs“30 
– rom nawilebad daSalos konstituciuri sivrce uflebamosilebaTa damoukide-
bel sferoebad da diskreditacia gaukeTos „olimpiur“ Sexedulebebs31. konstitu-
ciuri uflebebis kedlebi gadawyevtilebis miRebis uflebamosilebis absolutur 
sivrces Wris, gamohyofs32. interpretaciis Sesatyvisi meTodi kategoriuli anali-
zia. gancxadeba imis Sesaxeb, rom ufleba dairRva, moiTxovs „saxelmwifos qmedebis 
gamarTlebis Sefasebas im principebis WrilSi, romliTac ganisazRvra saxelmwifo 
qmedebis legitimuri safuZveli konkretul gansaxilvel sferoSi“33. es Sefaseba 
iurisdiqciulia, Tu SeiZleba ase vTqvaT, da ara arsebiTi/materialuri. magaliTad, 
droSis dawva an mTavrobis politikis kritika energetikis sferoSi iseTi moqmede-
bebia, romlebsac sityvis Tavisuflebis konstituciuri ufleba icavs xelisflebis 

28 ix. Martti Koskenniemi, The Gentle Civilizer of Nations 503-504 (2004) (erebis mSvidi civilizatori).
29 ix. Charles Fried, Two Concepts of Interests: Some Reflections on the Supreme Court’s Balancing Test (interesTa ori koncefcia: 
fiqrebi uzenaesi sasamarTlos wonasworobis testze), 76 Harvard Law Review 755, 761(1963).
30 „forma kaprizis, axirebis mosisxle mteria, Tavisuflebis tyupiscali da... fiqsirebuli formebi disci-
plinisa da wesrigis skolaa da aqedan gamomdinare, Tavad Tavisuflebisa. isini damcav sayrdenebs warmoad-
genen gare Semosevebisgan, da radgan tydebian da ara – idrikebian, sadac xalxs namdvilad gaazrebuli aqvs 
Tavisuflebis momsaxureba, mas instiqturad formis Rirebulebac aRmoCenili aqvs da intuiciiT grZnobs, 
rom mis formebSi raRac wminda garegans, ucxos ki ar flobs, aramed Tavisuflebis burjs“ (Rudolf von Jhering 
citirebulia naSromSi Roscoe Pound, The End of Law as Developed in Legal Rules and Doctrines (samarTlis dasasruli, 
samarTlebriv wesebsa da doqtrinebSi ganviTarebuli) 27 Harvard Law Review 195, 208-209 (1913).
31 ix. Charles Fried, zeda SeniSvna 29 (Two Concepts of Interests) (interesTa ori koncefcia), id.
32 konstituciuri sivrceebis gamoWris ramdenime gza arsebobs. aq me vkoncentrirdebi mxolod erT midgo-
maze. ix. Stephen Gardbaum, A Democratic Defense of Constitutional Balancing (konstituciuri wonasworobis damyarebis 
demokratiuli dacva), 4 Law & Ethics of Human Rights 78 (2010).
 ix. Richard H. Pildes, Avoiding Balancing: The Role of Exclusionary Reasons in Constitutional Law (wonasworobis Tavidan ac-
ileba: gamomricxavi mizezebis roli sakonstitucio samarTalSi), 45 Hastings L. J. 711, 713 (1994).
33 ix. Richard H. Pildes, Avoiding Balancing: The Role of Exclusionary Reasons in Constitutional Law (wonasworobis Tavidan ac-
ileba: gamomricxavi mizezebis roli sakonstitucio samarTalSi), 45 Hastings L. J. 711, 713 (1994).
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mxridan Carevisgan, rac unda damajerebeli da udavo iyos xelisuflebis mxridan 
Carevis mizezebi. ufleba safuZvelia imisTvis, rom sarCeli ararelevanturad iqnes 
aRiarebuli – ara rogorc susti an sxva mxriv arasrulyofili – im koleqtiuri 
miznebis dasakmayofileblad, romlebic winaaRmdegobaSi modian uflebis mflobe-
lis interesebTan34.

doriuli stilis mixedviT, reagireba gadanawilebis sqemisadmi da misi meSveobiT 
uflebis mflobelisadmi valdebulebaa. sistemaze centrirebuli gulisxmierebis 
formis gageba yvelaze kargad instituciuri perspeqtivis saSualebiT SeiZleba. so-
cialuri wesrigis SenarCuneba pluralizmis pirobebSi mosarCeleTa Tanasworobis 
mudmiv ganmtkicebas da maTi molodinebis stabilizacias moiTxovs. vinaidan ufleba 
icavs uflebis mflobelis moqmedebas uflebamosilebis winaswar dadgenil sfe-
roebSi, sasamarTlos mier misi uzrunvelyofa mflobelis arsebiTi alternativebis 
sibrZnis mowonebisa da dadasturebis tolfasi ar gaxlavT. ufro sworad, indivi-
dualuri uflebebis dacvisas, sasamarTlo xelaxla ganamtkicebs im instituciur 
sqemas, romlis mixedviT, uflebis mflobels gadaecema moqmedebis da gadawyvetile-
bis miRebis uflebamosileba, imoqmedos ise, rogorc Tavad miaCnia sworad35. aZlevs 
Tu ara konstitucia gadawyvetilebis miRebis uflebamosilebas qals da mis eqims an 
saxelmwifos Sewydes arasasurveli orsuloba36? vis utovebs gadawyvetilebis miRe-
bis SesaZleblobas, uflebis mflobels Tu saxelmwifos, Senaxuli unda iqnes Tu ara 
datenili iaraRi saxlSi, romelic qalaqis yvelaze kriminalur ubanSia37? da kidev 
erTi, dafiqrdiT, aqvs Tu ara konstituciuri ufleba momakvdav avadmyofs, miiRos 
gamosacdeli samkurnalo saSualebebi38. es kiTxva arCevanis mizanSewonilobas ar 
exeba, romelic riskiania (mag., gonivruli da Wkvianuria Tu ara riskze wasvla da 
iseTi wamlebis miReba, romlebic Seswavlili da gamocdili ar aris jer da, Sesaba-
misad, SeiZleba saxifaTo aRmoCndes janmrTelobisTvis). kiTxva mdgomareobs imaSi, 
Tu vis aZlevs konstitucia gadawyvetilebis miRebis uflebamosilebas (avadmyofs, 
eqims, saxelmwifos da a.S.) imis Sesaxeb, Rirs Tu ara riskis gaweva.

34 es gamomricxavi mizezebis ideaa. ix. Joseph Raz, Practical Reason and Norms 35-49 (praqtikuli mizezi da normebi)
(1975). ix. agreTve Jeremy Waldron, Pildes on Dworkin’s Theory of Rights (fildesi dvorkinis uflebaTa Teoriis Sesaxeb), 
Journal of Legal Studies, 2000, vol. 29 (1): 301, 301 („uflebebi mizezebis sazRvrebia, romlebsac saxelmwifo Sesabamisad 
mimarTavs Tavisi moqmedebebis gasamarTleblad“). ix. agreTve, Pildes, zeda SeniSvna 32 (wonasworobis Tavidan 
acileba), gv. 712.
35 ix. Howe, Foreword: Political Theory and the Nature of Liberty (winasityvaoba: politikuri Teoria da Tavisuflebis 
buneba, 67 Harv. L. Rev. 91,91 (1953); („xelisuflebam unda aRiaros, rom mxolod is ar aris uzenaesi Zalauflebis 
mflobeli da, rom sazogadoebis individualur jgufebs ufleba aqvT, Tavisi cxovrebiT icxovron da ga-
naxorcielon maT kompetenciaSi Semavali uflebamosileba iseTi efeqturobiT, rom gamarTldes am ufle-
bamosilebisTvis suverenuli imunitetis saxeldeba“).
36 adreuli abortis interpretaciaze ix. Laurence Tribe, Structural Due Process (struqturuli saTanado samarT-
lebrivi procesi), 10 HARV. C.R.-C.L. L. REV. 269 (1975).
37 ix. saqme District of Columbia v. Heller (kolumbiis olqi heleris winaaRmdeg) 554 U.S. 570 (2008).
38 ix. saqme See Abigail Alliance for Better Access to Experimental Drugs v. Eschenbach, 495 F.3d 695 (D.C. Cir.2007), cert. denied mem., 
128 S.Ct. 1069 (2008). (abigailis gaerTianeba saeqsperimento samkurnalo saSualebebis ukeTes xelmisawvdomobaze 
esenbaxis winaaRmdeg).
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ra Tqma unda, es midgoma saSualebas gvaZlevs, mravalgvari midgomebi gamoviyenoT 
uflebamosilebaTa gadanawilebis Taobaze pasuxebis gacemisas, iqneba es istoriuli 
Tu moraluri da a.S. ufro metic, Tavad am sqemaSi SeiZleba aisaxos arsebiTi/mate-
rialuri gadawyvetilebebi39. magram am arsebiTi/materialuri gadawyvetilebebis 
Sedegebis uflebebad gansazRvra epistemologiur/gnoseologiur wyvetaze miuTi-
Tebs: konkretuli Tavisuflebis interesi imitom ki ar aris daculi, rom is mniS-
vnelovania, aramed imitom, rom konstitucia ambobs masze, rom daculia. rogorc 
erT-erTma mecnierma aRniSna: „mosarCelis mier sityvis an sindisis Tavisuflebaze 
miTiTeba dauyovnebliv dasakmayofilebeli sarCeli ki ar aris, es pretenziaa inte-
resze, romelic mxolod ise SeiZleba iqnes gagebuli, rogorc saqmeebis sistemurad 
keTebis, funqciebis, institutebisa da praqtikis moxmoba“40. am samyaroSi, yoveli 
kedeli „axal Tavisuflebas qmnis“41. konstituciuri SekiTxvebis amgvari struqtu-
rirebis upiratesoba is ki ar aris, rom uTanxmoeba TandaTanobiT gaqreba – is 
arsad wava – aramed is, rom aseTi struqturireba ukeT migvaxvedrebs, Tu razea 
uTanxmoeba.

uflebaTa doriul koncefcias deontologiuri buneba aqvs, rac ar gaaCnia Ziri-
Tad sikeTeebs42. ufleba „aipads“ an dizaineris tansacmels Tu sxva samomxmareblo 
produqts ar hgavs, romlis sakuTrebaSi floba SeiZleba gvsurdes, magram misi 
moTxovnis uflebamosileba ar gvaqvs. rogorc ronald dvorkini aRniSnavs, „Tu 
adamians raRacis ufleba aqvs da xelisufleba uars eubneba mas am uflebiT sar-
geblobaze im SemTxvevaSic ki, Tuki es saerTo interess sWirdeba, is arasworad 
iqceva“43. uflebebs Zlieri antiutilitaruli ganzraxvebi aqvT44. jeremi uoldroni 
mSvenivrad anviTarebs azrs:

„sargeblianobis faqtorebis gaTvaliswinebiT, nebismieri konfliqtis gadawyve-
tisas, cxadia: uflebam unda daZlios sargeblianoba zustad imitom, rom uflebis 
saqme swored im defeqtebis gamosworebaa utilitarulobis motivirebisas, romle-
bic, savaraudod, mas ewinaaRmdegeba.

Cven daJinebiT ar mivCerebivarT sargeblianobis kalkulacias, Semdeg uflebebs 
da ar vakeTebT aRmoCenas, rom ufleba sakmarisad mniSvnelovania imisTvis, rom 

39 sqema SeiZleba iyos „swored interesTa (arsebiTi) dabalansebis produqti“ 128 S. Ct. 2783 at 2821 (Scalia,J.)
40 ix. Charles Fried, zeda SeniSvna 29 (Two Concepts of Interests) (interesTa ori koncefcia: fiqrebi uzenaesi sasamarT-
los wonasworobis testze), gv. 769. sityvis Tavisufleba meore rigis safuZvelia imisa, Tu rogor axdens 
konstitucia gadawyvetilebis miRebis uflebamosilebaTa gadanawilebas im uflebamosilebaTa farglebSi, 
romlebsac is Wris/gamohyofs.
41 ix. Michael Walzer, Liberalism and the Art of Separation (liberalizmi da gancalkevebis xelovneba), Political Theory vol. 12 
(3): 315-330 (1984), gv. 315. is ganagrZobs: „gamoyofis/gancalkevebis xelovneba moCvenebiTi saqme an fantastikis 
sferodan ar aris; es moralurad da politikurad saWiro adaptirebaa Tanamedrove cxovrebis sirTuleebTan. 
liberaluri Teoria asaxavs da ganamtkicebs socialuri diferenciaciis xangrZliv process“.
42 ix. Jürgen Habermas, Between Facts and Norms (faqtebsa da normebs Soris), gv. 257.
43 ix. Ronald Dworkin, Taking Rights Seriously (uflebebis seriozulad ganxilva), gv. 269.
44 iqve, Id. (Ronald Dworkin, Taking Rights Seriously), gv. 277.
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pirvelis mniSvnelobas „gadaujokros“. ara, ase ar xdeba. prioritetebi dadgenilia 
am ors Soris Sida kavSiris arsebobis Cveneuli SegrZnebiT“45.

am kuTxiT, deontologiuri niJaris gatexva, romelSic konstituciuri ufle-
bebia Casmuli, magaliTad, wonasworobis damyarebiT, safrTxeSi agdebs konstitu-
ciuri Tavisuflebis struqturas. msgavsi procedura xelaxla xsnis konstituciur 
sivrces garkveuli arsebiTi molaparakebebisTvis, romlebsac, wesiT, uflebebma 
gadaWriT unda dausvan wertili. fsoni imdenad maRalia saxelmwifosa da indivi-
dualur pirs (asimetriuli Zalauflebis moTamaSeebs) Soris gadawyvetilebis miRe-
bis uflebamosilebis danawilebis Semowmebisas, rom konstituciurma sivrcem ar 
unda ganicados deformacia. am saxis konstituciuri eqsperimentebi sasurveli ar 
aris. doriuli sivrce, ubralod, ar aris Ria davisTvis am gziT, Tumca sxva mxriv 
is Riaa davisTvis. uflebebis, rogorc politikuri uflebamosilebis fragmenta-
ciisTvis struqturuli meqanizmebis gaazrebam ar unda daCrdilos is, rom Tavi-
suflebis doriuli kultura mainc kamaTis/davis kulturaa46. Tavis mxriv, ufleba 
ar aris absoluturi. is SeiZleba daiZlios, Tuki SezRudvebi gansakuTrebulia47. 
doriuli stili ormag strategias iyenebs uflebebis SezRudvebis zemoqmedebis 
Sesarbileblad. pirvel rigSi, is iTxovs uflebaTa viwro ganmartebas. es ar aris 
gasakviri: uflebaTa farTo ganmarteba, rac deontologiurad gaiazreba, eqsponen-
cialurad gazrdis konstituciuri uflebebis darRvevis ricxvs samTavrobo poli-
tikiT. amgvari midgoma gaafarToebda konstituciur samflobelos da sasamarTlos 
erTaderT mxared aqcevda sazogadoebaSi saxelmwifos rolze mimdinare molapara-
kebisas. doriuli stilis meore strategiis mixedviT, individualur pirebsa da 
saxelmwifos Soris tipuri konstituciuri konfliqtis struqturireba xdeba. im 
situaciebSi, roca konstituciuri normebi horizontalurad ar gamoiyeneba, indivi-
dualuri uflebebis konfliqti, romelsac SeeZleboda deontologiuri koncefciis 
eWvqveS dayeneba, iSviaTad moxdeba. am ormagi strategiis warmateba metwilad imazea 
damokidebuli, Tu rogor ganvmartavT warmatebas. Tuki monawile piris Tvalsa-
zriss aviRebT, ubralod imis SesaZlebloba, rom ufleba SeiZleba SezRudul iqnes, 
rac unda gansakuTrebuli mizezi hqondes, sakmarisia imisTvis, rom dainteresebul 
mxares, – Cveulebriv saxelmwifos – ufleba misces daamtkicos, rom sadavo saqme 
swored am gamonakliss amarTlebs48.

45 ix. Jeremy Waldron, Rights in Conflict (uflebebi erTmaneTTan konfliqtSi), Ethics vol. 99 (1989): 503-519, gv.516.
46 ix. Martti Koskenniemi, The Gentle Civilizer of Nations (erebis mSvidi civilizatori); zeda SeniSvna 28, gv. 502 („mar-
tivad rom vTqva, da vSiSob banaluradac, rasac es mesiji ar imsaxurebs, is gulisxmobs, rom Zalauflebis 
ganxorcielebas sazRvrebi unda hqondes, rom isini, vinc Zalis poziciebze imyofebian, angariSvaldebuli unda 
iyvnen da maT, vinc sustebi arian, unda mousminon da daicvan, da roca profesionali qalebi da mamakacebi 
msjelobas daiwyeben imaze, Tu ra aris kanonieri da arakanonieri, isini im politikaSi erTvebian, romelsac 
warmodgenili aqvs iseTi sazogadoebis arsebobis SesaZlebloba, romelic dasZlevs konkretul aliansebs, 
preferenciebs da SesaZlebels gaxdis, rom gonivrulad gansxvavdebodes erTmaneTisgan kanonieri SezRudva 
da SiSveli Zalis gamoyeneba“).
47 ganxilvisTvis ix. Stephen Gardbaum, Limiting Constitutional Rights (konstituciuri uflebebis SezRudva), 54 UCLA Law 
Review 785 (2007) (msjeloba uflebebze dawesebul „Sida sazRvrebze“).
48 amave dros, rogorc amerikuli konstituciuri kulturis magaliTi gviCvenebs, uflebaTa deontologiuri 
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cxadia, rom doriuli stili uaryofs ex ante/ex post napralis konstituciur rele-
vanturobas. am TvalsazrisiT, arsebobs mxolod erTi samarTlebrivi pozicia da es 
gadawyvetilebis miRebis uflebamosilebis konstituciuri gadanawilebis poziciaa. 
mosamarTle am sqemis damcvelia. konstituciuri gulisxmieri reagireba gadanawi-
lebis sqemisa da misi Rirebulebebisa Tu principebis pativiscemas niSnavs. doriuli 
gulisxmieri reagireba moiTxovs, rom mosamarTlis goneba yovelTvis Ruzaze idges 
imis SiSiT, rom Tu aiSva, is SeiZleba daSordes uflebamosilebis gadanawilebis 
xedvas da „partikularistuli safuZvlebis“ akrZalul sivrceSi aRmoCndes49.

3. ionuri konstituciuri stili

ionuri stili viTardeba, rogorc doriul midgomaSi mosamarTlis poziciis miu-
kerZoebeli ucvlelobis alternativa. konkretulad ki, es alternativaa „obieq-
turi safuZvlis, romelic miznad isaxavs moqmedebis konkretuli situaciebis farg-
lebs garedan miiRos azri, transcendentuli „azri arsaidan“, romelic ara romelime 
gansakuTrebuli subieqtis an subieqtTa jgufis xedvebis, ganwyobebis, xasiaTebisa 
da ineteresebis matarebelia“50. am mosazrebiT, „adamianis amJamindeli arCevanisgan“51 
daSorebis mcdeloba gaucxoebiTa da daSorebiT ikvebeba. sasamarTlos gadawyveti-
lebis doriuli motivirebis civma gankerZoebulobam SeiZleba konteqstis ignori-
reba moaxdinos mxolod socialuri cxovrebisgan gamocalkevebiT. am TvalsazrisiT, 
winaaRmdegobis gaweva partikularistuli safuZvlebis wnexisTvis Tanamderove 
samarTlis amocanis gaazrebas uSlis xels. es gamowveva ar gulismobs, Tu rogor 
gamoiyos konstituciuri motivireba mouwesrigebeli socialuri cxovrebisgan xe-
lovnurad. esaa, Tu rogor davupirispirdebiT am sirTules da davZlevT „manZilis 
sxvadasxvaobas“52 kanonis saSualebiT, romelic gvyofs.

aRqmis mudmiv dadasturebas farTo ganxilvebisas Tavisuflebis doriul kulturaSi, SeiZleba misi aRiare-
bac mohyves. uflebebisadmi deontologiuri midgomis ufro farTo kulturuli Sedegebi aSS-is konteqstSi 
ganxilulia naSromSi: Mary-Ann Glendon, Rights Talk: The Impoverishment of Political Discourse (1991) (saubari uflebebze: 
politikuri kulturis gaRatakeba). 
49 ix. Koskeniemmi, The Gentle Civilizer of Nations, supra note 27, at 501 („formalizmi ibrZvis protagonistebis dasarw-
muneblad (iuristebi, gadawyvetilebis mimRebebi), rom maT ukan daixion sakuTari preferenciebisgan da Sevi-
dnen im teritoriaze, sadac es preferenciebi gamarTldeba (da ara Seuswavlelad iqneba miRebuli, rogorc 
mocemuloba) im standartebze miTiTebiT, romlebic ar arian maT konkretul poziciebsa Tu interesebze 
damokidebuli“).
50 ix. Iris Marion Young, Justice and the Politics of Difference 100 (marTlmsajuleba da gansxvavebis politika) (1990).
51 ix. Martha Minow, Interpreting Rights: An Essay for Robert Cover (uflebebis ganmarteba...), 96 Yale Law Journal 1860, 1877 
(„samarTlebrivi pozitivizmi an obieqturoba, romelic avtoritetul bazas an safuZvels gulisxmobs ada-
mianis amJamindeli alternativebis miRma“). ix. agreTve, Minow, Martha L. & Elizabeth Spelman. “In Context,” 63 Southern 
California Law Review 1597 (1990).
52 ix. David Harvey, Cosmopolitanism and the Geographies of Freedom (kosmopolitizmi da Tavisuflebis geografia) 



174

vlad perjiu

gamocalkevebis ionuri alternativa situaciurobaa. ganTavsebaze/ganlagebaze 
orientirebuli gadawyvetilebis miRebis procesi uaryofs „warmodgenas imis Se-
saxeb, rom sasamarTlo gadawyvetilebisTvis universaluri, racionaluri safuZveli 
arsebobs. mosamarTle ar aris ... raRac simaRleze ganTavsebuli... saidanac gansaxil-
veli saqmis obieqturi xedva da misi swori dispozicia gamoCndeba“53. situaciuroba 
ar moiTxovs, rom mosamarTle yvelgan iyos ganTavsebuli, es banaluri iqneboda, 
is ufro iTxovs, rom mosamarTlem adgili daikavos saqmis (partikularistul) 
konteqstSi. rogorc judiT rezniki aRniSnavs Tavis naSromSi saqmis feministur 
WrilSi ganxilva/gadawyvetilebaze: „gadawyvetilebis gamotana xelisuflebis mier 
ZalTa ganTavsebis erT-erTi SemTxvevaa, romelsac namdvili konteqstualizmisTvis, 
sasamarTlo gadawyvetilebebiT Sewuxebuli adamianebis saWiroebebis seriozulad 
aRqmisTvis da gadawyvetilebebis Sesabamisad formirebisTvis aqvs potencia. zus-
tad imitom, rom sasamarTlo ganxilvas Rrmad aqvs socialuri fesvebi gadgmuli, 
is SeiZleba denadi da gulisxmieri iyos“54. aq gulisxmiereba konceptualizebulia 
rogorc sakonstitucio procesis monawileTa mdidari da mravalfeniani socialuri 
mniSvnelobebisadmi pativiscema. konteqstualuri, pragmatuli da qvemodan zemoT 
mimarTuli midgoma konstituciur gaanalizebas aiZulebs, dafiqrdes cxovrebis 
mravalmniSvnelovan aspeqtebze, romelTa regulirebas kanoni isaxavs miznad. Tu 
doriuli stili socialur sivrces uflebamosilebis absolutur sferoebad hyofs, 
ionuri konstituciuri sivrce SefardebiTia, landSafti icvleba TiToeuli mxaris 
perspeqtivasTan erTad55.

am kuTxiT, uflebebi eqskluziis sivrceebs ar warmoadgenen; Tanamemamuleebi 
saxelmwifo damrRvevebad ar miiCnevian. rogorc diter grimma axsna: „uflebaTa 
sakonstitucio garantiebis funqcia SezRudvebis damZimeba ar aris; maTi funqciaa 
specialuri gamarTleba moiTxovon am SezRudvebisTvis, rac Tavsebadia individua-
luri avtonomiisa da Rirsebis zogad principebTan“56.

uflebebisadmi deontologiuri midgomis sapirispirod, ionuri stili Cveu-
lebrivad aZlevs mosamarTles imis uflebamosilebas, rom man gatexos is niJara, 
romelSic uflebaa moqceuli, im mizniT, rom Cawvdes interesebis garemoebebs Tu 
mizezebs. ufleba gaiazreba rogorc moTxovna instituciur dacvaze SerCeuli mate-
rialuri saWiroebebisTvis da ara rogorc mijna, romelic suverenulobis sferoe-

140 (2009).
53 ix. Catharine Wells, Situated Decision making situaciuri gadawyvetilebis miReba), 63 Southern California Law Review 1727, 
1728 (1990).
54 ix. Judith Resnik, On the Bias: Feminist Reconsiderations of the Aspirations for Our Judges (mikerZoebulobaze Cveni 
mosamarTleebis swrafvis feministuri ganxilva), 61 S. Cal. L. Rev. 1877, 1935 (1988). (ionuri arqiteqturuli struq-
tura mdedrobiT sqesTan iyo dakavSirebuli. ix. Fil Hearn, zeda SeniSvna 24 23 (ideebi...), gv.110.
55 ix. Catharine Wells, zeda SeniSvna 53 (Situated Decision-making), gv. 1734 (“davaSi / uTanxmoebaSi garkveva iTxovs...
rom is danaxuli iqnes ramdenime sxvadasxva kuTxidan, rogorc ganviTarebuli drama, romelic Tavisi da 
erTaderTi dasasrulisken midis“).
56 ix. Dieter Grimm, Proportionality in Canadian and German Constitutional Jurisprudence (proporciuloba kanadisa da ger-
maniis sakonstitucio samarTlis TeoriaSi), 57 University of Toronto Law Journal 384, 391 (2007).
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bis sazRvrebs adgens. magaliTad, sityvisa da piradi cxovrebis xelSeuxeblobis 
uflebebi zeRirebuli interesebia, romelTac pouvouir constituant irCevs da romelTa 
dacvisTvis an ganxorcielebisTvis saxelmwifo Zalas mimarTavs57.

doriuli stilisgan gansxvavebiT, romelic fokusirdeba konstituciuri ufle-
bamosilebis sferos sazRvrebis dadgenaze da uflebebs viwrod ganmartavs, ionuri 
midgoma uflebebs farTod ganmartavs da Semdgom, mosamarTlis interpretaciuli 
energiis zeda nawils mimarTavs kiTxvaze, gamarTlebulia Tu ara maTTvis uaris 
Tqma. magaliTad, roca mosamarTle wyvets sakiTxs, aqvs Tu ara adamians ufleba eqi-
mis daxmarebiT moiklas Tavi, is pirvel rigSi aRiarebs piradi cxovrebis xelSeuxe-
blobis interess aseT situaciebSi da Semdgom iwyebs imis ganxilvas, aqvs Tu ara 
saxelmwifos sakmarisad dasabuTebuli mizezi imisTvis, rom SezRudos am uflebis 
ganxorcieleba. uflebebis farTo ganmartebas kumulaciuri efeqti aqvs samarTle-
briv sistemaze. imis gamo, rom saxelmwifos sajaro politika ufro metad iWreba 
farTod gansazRvrul uflebebSi, sazogadoebrivi interesis mier individualuri 
uflebebis daZlevis sixSire gaizrdeba, Tuki saxelmwifo ar SeaCeres. konstituciu-
ri doqtrinebis es struqtura Sesabamisad axdens Tavisuflebis ionuri kulturis 
formirebas, romelSic uflebebi gamyof kedlebs ar warmoadgenen deontologiur 
jgufSi.

maS, ra aris ufleba zustad? iqneb ufro metia, vidre „ubralod Teoriuli 
ornamenti“58? vinaidan deontologiuri niJaris gatexvis Sedegad ufleba/sarCeli 
materialur mizezad iqceva imisTvis, rom konkretuli instituciuri pasuxi miiRos, 
rogorc Cans, „uflebis floba bevrs arafers aniWebs mflobels“59. piradi cxovrebis 
xelSeuxeblobis interesis arseboba, romelsac ufleba icavs, uflebis mflobels 
ar aZlevs imis uflebamosilebas, rom is saxelmwifo dacvis imedze iyos, anu, rom 
saxelmwifo daicavs misi piradi cxovrebis xelSeuxeblobis interesebs. Tuki am 
dacvas is miiRebs, es dabalansebis procesis Sedegad moxdeba, romelSic mosamarTle 
miiCnevs, rom piradi cxovrebis interesi Zlieria dapirispirebul interesTan Seda-
rebiT60.

57 interesTa samarTlebrivi aRiareba, ra Tqma unda, erTmimarTulebiani ar aris. zogierTi interesi samarT-
lebriv normamde ar arsebobda, ufro piriqiT, normis gaCenis Sedegad warmoiSva. imis molodinma, rom sikeTis 
mimniWebeli statuturi sqema ar Sewydeba garemoebebSi cvlilebis gareSe, SeiZleba iseTi interesebi Seqmnas, 
romlebic logikurad ver gauswreben am sqemis miRebas. ix. saqme Goldberg v. Kelly, 397 U.S. 254 (1970).
58 ix. David Beatty, zeda SeniSvna 2, gv. 171 (“roca ufleba mamravlebadaa dayofili proporciulobis principis 
gaanalizebisas, mas koziris gansakuTrebuli Zala ar aqvs. is, ubralod, ritorikuli ornamentia“.).
59 ix. Mattias Kumm, zeda SeniSvna 4 (konstituciuri uflebebi rogorc principebi), gv. 582. („uflebis qona 
(floba) bevrs arafers aniWebs mis mflobels. anu is faqti, rom adamians erTi SexedviT aqvs uflebebi (prima 
facie), ar gulisxmobs, rom is iseT mdgomareobaSia, SesZlos konkretuli politikis/kursis dapirispirebuli 
garemoebebi daZlios“).
60 dabalansebis Sedegi SeiZleba samarTlebrivi wesis saxiT gamoixatos. ix. Robert Alexy, Theory of Constitutional 
Rights (konstituciuri uflebebis Teoria) 56 (2002 (“konstituciuri uflebebis nebismieri sworad warmarTu-
li dabalanseba SeiZleba formulirebul iqnes warmoebuli konstituciuri uflebebis normis kuTxiT, wesis 
saxiT, romlis mixedviTac, saqmes SeiZleba klasifikacia mieces“).
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am mosazrebis kritikosebis azriT, ase iwyeba mosamarTlis uflebamosilebis 
gaZlierebis gaukontrolebeli procesi. germanuli sakonstitucio samarTlis 30 
wliani Seswavlis Semdeg, devid qarim daaskvna, rom „dabalansebis testi imaze metad 
ar icavs Tavisuflebas, vidre mosamarTle, romelic mis administrirebas eweva“61. 
ragind Zlieri iyos ufleba, rogorc materialuri safuZveli, ubralod, „mizezia, 
romelic SeiZleba sxva mizezebma Caanacvlos“62.

kritikosebma ugulebelyves am midgomis kanoniereba: „konstituciuri garantia, 
romelic momavali mosamarTleebis Sefasebebs daeqvemdebareba misi gamoyenebis Se-
saxeb, saerTod ar aris konstituciuri garantia“63.

kritikosebi erT mizans aRweven, magram meores acileben. diax, es stili aZlie-
rebs sasamarTlos imdenad, rom uari Tqvas uflebis ganxorcielebaze konkretul 
konteqstSi. magram mosamarTle amas akeTebs mxareTa davis/Sejibris im kulturaSi, 
romelic misgan moiTxovs Tavisi gadawyvetilebis dasabuTebas. marTalia, SemaSfo-
Tebelia imis gacnobiereba, rom uflebebiT daculi interesis dakmayofileba mosa-
marTlis Semdgom aRiarebazea damokidebuli, magram faqtia, rom arc erT konsti-
tuciur stils, ionuris CaTvliT, am problemisTvis gverdis avla ar SeuZlia, Tuki 
problemad miviCnevT, rom sazogadoebriv Tu kerZo interess konstituciuri uf-
lebebis daZleva SeuZlia. Tu klasikosis perifrazirebas gavakeTebT, Tanamderove 
iuristi, romlisTvis SemaSfoTebelia is faqti, rom kanoni argumentaciis „xelT“ 
rCeba, cud drosaa dabadebuli. Cvens Tanamedrove epoqaSi, koleqtiuri TviTmmarT-
velobis cnebebi msjelobisa da dasabuTeba-argumentaciis obieqtebia64.

ueWveli faqtebisa da darwmunebulobis epoqis dakargvaze glovis nacvlad, 
umjobesi iqneba, Tu SeviswavliT, rogor ganmartaven konstituciur SekiTxvas/gamo-
kvlevas sxvadasxva stilebi. ai, aq gviCvenebs aradamakmayofilebel Sedegebs ionuri 
stilis dabalanseba, radgan is ver axerxebs saTanadod aagos dapirispirebuli inte-
resebis Sewonvis procesi. formaluri struqturis ararseboba aCqarebs mosamarT-

61 ix. David P. Currie, The Constitution of the Federal Republic of Germany (germaniis federaciuli respublikis konstitu-
cia) 181 (1994).
62 ix. Robert Alexy, zeda SeniSvna 60 (konstituciuri uflebebis Teoria), gv.??? ra Tqma unda, kategoriuli dacvis 
SemuSaveba SesaZlebelia uflebebis, rogorc materialuri safuZvlebis, modelis farglebSi. rogorc kumi 
Segvaxsenebs, mizezTa garkveuli saxeebi – davuSvaT, religiuri mizezi sajaro skolebSi locvis dasaSvebad 
-kategoriulad gamoiricxeba interesTa SewonvaSi proporciulobis analizisas. ix. Mattias Kumm, zeda SeniSvna 
3 (konstituciuri uflebebi rogorc principebi), gv. 591.
63 ix. Scalia, J. mosamarTle skalia „heleris“ saqmeSi Heller 128 S. Ct. at 2821.
64 uflebas SeuZlia agreTve drois is intervalebic Secvalos, romelSic procesi mimdinareobs. magaliTad, 
ufleba SeiZleba uflebis mflobelisa da socialuri institutebis mimdinare interaqciis nawili iyos raRac 
drois ganmavlobaSi. marta minou wers: “mosarCele amtkicebs uflebas da amiT TavisTvis uzrunvelyofs Temis 
yuradRebas im procedurebis saSualebiT, romlebic amave Temis Seqmnilia msgavsi sarCelebis gansaxilvelad. 
iuridiulad uflebamosili piri mas pasuxobs, Tumca es pasuxi droebiTia da SezRudul farglebSia moqceu-
li, is mainc Semdgomi sarCelis Camoyalibebis saSualebas iZleva. samarTlebrivi uflebebi, amgvarad, gagebul 
unda iqnes rogorc uwyveti formulirebis procesi da ara fiqsirebuli wesebisa. uflebaTa diskursi droe-
biT isvenebs xolme da am momentidan axali sarCelebi SeiZleba warmoiSvas. ufleba, am TvalsazrisiT, „tuzi“ ki 
ara, enaa, romelsac sxvebis dasarwmuneblad viyenebT, rom am raundSi gamarjveba dagviTmon“. ix. marta minou, 
zeda SeniSvna 51, gv. 1875-1876 (SeniSvnebi gamotovebulia).
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lis Casmas mxareTa konkretul konteqstebSi65. konteqstze dafuZnebuli analizi 
moqnilobas iTxovs, rac imas gulisxmobs, rom „wminda logikuri an konceptualuri 
pasuxi“ ar SeiZleba arsebobdes66 kiTxvaze, Tu rogor unda dadgindes dapirispi-
rebuli interesebis prioritetuloba. erT doneze, fonad arsebuli interesebis 
mudmivi amotivtiveba dabalansebis analizis procesSi, misasalmebeli Sexsenebaa 
imisa, Tu ra qmnis maT Rirebuls imisTvis, rom daculi iqnen rogorc uflebebi67. 
Tumca dapirispirebuli interesebis erTmaneTisTvis Sejereba sasamarTloSi sul 
improvizacias rom mivandoT, dabalansebis meTodur mimarTulebas zians miayenebs. 
vinaidan meTodi, romelsac unda mivsdioT ar arsebobs, mxareebi mosamarTlisgan 
mxolod procesis Sedegs moelian da es Sedegi aucileblad araprognozirebadi 
iqneba. balansireba xsnis konstituciur sivrces da ubralod Riad tovebs. magram 
konstituciur meTods meti evaleba. is imgvarad unda iqnes gamoyenebuli, rom mzad 
iyos gulisxmieri reagireba moaxdinos instituciuri struqturis moTxovnebsa da 
momavali mosarCeleebis legitimur molodinebze. garda amisa, man unda aamoqmedos, 
isev da isev am gziT, uflebis mflobelis interesebis wona da warmoSoba, romlebic 
dabalansebis analizSi Semodian. magram im pirobiT, rom es interesebi avtomaturad 
ar dajabnis saxelmwifo interesebs. Tumca, meore mxriv, „avtomaturad“ araferi 
xdeba mxareTa kamaTis/davis kulturaSi.

sadRac ionuri stiliT konteqstis mniSvnelobis codna xafangi xdeba. uflebis 
Tavisebureba transcendenturi konteqsti iyo, Tumca irkveva, rom is konteqst-
zea damokidebuli. magram uflebaTa deontologiuri gagebis gardacvaleba, niadags 
aclis amasTanave im dacul sivrces, romelic, wesiT, uflebebs unda SeeqmnaT da 
romlis dacvac nawilobriv damokidebulia interpretatoris codnaze uflebaTa 
funqciebze zogad konstituciur sqemaSi. am efeqtis damcroba Secdomaa. ionuri 
koreqtireba konteqstidan doriulis gamocalkevebisa da samarTlebrivi formis 
imedze yofna mkveTri mitrialebaa sapirispiro mimarTulebisken. gamowveva xdeba 
ara is, Tu rogor gakeTdes arCevani am or stils Soris, aramed Tu rogor moxdes 
maTi sinTezireba.

65 ix. judiT rezniki, On the Bias: Feminist Reconsiderations of the Aspirations for Our Judges, 61 S. Cal. L. Rev. 1877, 1935 (1988); 
(mikerZoebulobaze Cveni mosamarTleebis swrafvis feministuri ganxilva), 61 S. Cal. L. Rev. 1877, 1935 (1988); („imis 
magivrad, rom vitiroT... rolebis Secvlaze, feminizmi gvaswavlis, rom vizeimoT es gadanacvleba/rekon-
struqcia, moviTxovoT mosamarTlisgan, rom sxvebs darTos neba misi gansjisa. am dros, mosamarTle SeiZleba 
ufro TanamgrZnobi gaxdes, miiRos meore mxaris xedva, gaiziaros sasamarTlo darbazis gamocdileba, romelic 
daucvelia misi specialuri statusis gamo. mosamarTle, rogorc mowme, SeiZleba amgvarad gaazrebul iqnes 
rTul gamowvevad stabiluri ierarqiisTvis, rogorc gamanadgurebeli qmedeba, romelsac mowonebiT unda 
Sexvde“).
66 128 S. Ct. gv. 2850 (mosamarTle breieris gansxvavebuli mosazreba).
67 roca dabalansebas wesebze damyarebul motivirebas adarebs, qeTlin salivani dabalansebas swored am safuZ-
velze icavs: „wesebi kargaven sicocxlisunarianobas, Tuki maTi arsebobis mizezi kvlav da kvlav ar ganmeor-
deba“. ix. Kathleen Sullivan, Post-Liberal Judging: The Roles of Categorization and Balancing, (postliberaluri sasamarTlo 
ganxilva: kategoriulobisa da dabalansebis funqciebi) 63 University of Colorado Law Review 293, 309 (1992) (SeniSvnebi 
gamotovebulia).
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4. korinTuli konstituciuri stili

Tavad korinTuli arqiteqturuli struqturis msgavsad, romelic doriul da 
ionur elementebs aerTianebs, es stilic aerTianebs samarTlebrivi formisa da 
instituciuri struqturisadmi erTgulebas erTis mxriv da meores mxriv davis war-
momSobi konteqstisadmi/ „faqtisadmi sensitiurobas“68 es stili cdilobs ionuri 
saxis koreqtireba doriuls miusadagos imdenad, rom sasamarTlos reagirebis unari 
gazardos realuri konteqstisadmi da daakmayofilos sistemuri ganWvretadobisa 
da administrirebis moTxovnebi, romlebic kanonis uzenaesobasTan asocirdeba kom-
pleqsur demokratiebSi. proporciulobis meTodi am integraciul azrs ganasaxie-
rebs. is uflebaTa aradeontologiur Teorias ayalibebs formaluri analizis kate-
goriul struqturaSi. proporciulobis analizi erTi mosamzadebeli safexurisgan 
Sedgeba, romelSic sasamarTlo kiTxulobs sadavo regulaciis miznis Sesaxeb, Semdeg 
mas mohyveba sami „Cveuli“ safexuri, sadac ganixileba Sesabamisoba, aucilebloba da 
xdeba ionuri tipis dabalanseba da sasamarTlo miznis dakmayofilebasa da konsti-
tuciur uflebaSi Carevis Sedegad damdgar zians erTmaneTs ajerebs69. SezRudva, 
romelic ver gaivlis romelime safexurs, uqmdeba rogorc konstituciuri uflebis 
damrRvevi.

naSromis dasawyisSi avRniSneT ori midgoma sasamarTlo gadawyvetilebamde da 
gadawyvetilebis Semdeg arsebuli napralisadmi. me vamtkiceb, rom doriuli stili 
ar aRiqvams am naprals problemad; ionuri midgomiT es problemaa, magram mas ar 
aqvs misi gadawyvetis resursebi. korinTuli konstituciuri stili ki, ufro damak-
mayofilebel midgomas eZebs. mTavaria misi integrireba Tavad sasamarTlo Tvalsa-
zrisis farglebSi, rasac hanna arendti zogadad gadawyvetilebis konteqstSi „sazo-
gadoebis sxvadasxva poziciaTa simravles“ uwodebs70. mosamarTlisTvis saboloo da 
ucvleli poziciis gankuTvneba an saqmis yoveli monawilis poziciaSi moTavsebis 
nacvlad, korinTuli stili mosamarTles meTods aZlevs, – proporciulobis me-
Tods – imisTvis, rom gascdes sazRvrebs mxareTa xedvebis integraciis saSualebiT. 
am xedvebis simravle da relevanturoba konstituciuri gadawyvetilebisTvis arc 
uaryofilia, rogorc doriulSi, arc xotba aqvs Sesxmuli, rogorc ionurSi, ara-
med ubralod aRiarebulia rogorc socialuri cxovrebis faqti. proporciulobis 
principi miuZRvis mosamarTles, rom man win da ukan iaros missa da mosarCeleTa 

68 ix. Philip Sales and Ben Hooper, Proportionality and the Form of Law (proporciuloba da samarTlis forma), 119 Law Quar-
terly Review vol. 119 (2003), gv. 428.
69 aq aleqsis standartul „balansirebis“ formulas viyeneb: „rac ufro didi xarisxiTaa erTi ufleba an prin-
cipi darRveuli an rac ufro meti ziani aqvs miyenebuli, miT ufro didi unda iyos meoris dakmayofilebis 
mniSvneloba. ix. zeda SeniSvna 60; Robert Alexy (Theory of Constitutional Rights), (konstituciuri uflebebis Teoria), 
gv. 102. 
70 ix. Lisa Jane Disch, Hannah Arendt and the Limits of Philosophy 162 (1994).
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poziciebs Soris, riTac mosamarTlis Tvalsazrisi farTovdeba. es konstituciuri 
sivrce arc absoluturi da arc SefardebiTia, is urTierTobiTia71.

momdevno TavebSi asaxulia sasamarTlo TvalTaxedvis „poziciuri obieqturoba“72 
proporciulobis analizSi. amJamad Cemi interesis sagans am meTodis struqturis da 
gamoyenebis detalebi warmoadgens. aqamde vsaubrobdi am meTodis miznebze, maT sau-
keTeso gamoxatulebaSi. Tumca detalisadmi yuradReba avlens kavSiris naklebobas 
am meTodis gamaerTianebel miznebsa da sasamarTlo teqnikas Soris. proporciulobis 
mizania universalizmisa da partikularizmis integrireba. is am amocanas, saboloo 
jamSi, ver asrulebs, vinaidan ver uZlebs am ori polusidan momdinare centrida-
nul zewolebs. sxvagvarad Tu vityviT, proporciulobis warmateba gamomdinareobs 
gaZlierebuli sasamarTlo reagirebis aRqmidan, Tumca rogorc amas qvemoT vnaxavT, 
TavisTavad es aRqma ar aris konstituciuri praqtikiT saTanadod gamyarebuli. rea-
lobasa da aRqmas Soris swored am kavSiris naklebobis gamo, proporciulobisadmi 
fenomenologiurma midgomam SeiZleba sinaTle Semoitanos. magaliTad, mxolod am 
aRqmis kvleva dagvexmareba, gavigoT proporciulobasa da dabalansebas Soris gansx-
vaveba. wmindad analitikuri an konceptualuri sxvaoba ver daadgens gansxvavebebs, 
vinaidan orive emyareba uflebebisadmi erTnair midgomas73. miuxedavad amisa, mosa-
marTleebi, romlebic proporciulobis meTods iyeneben, TavgamodebiT uaryofen 
imas, rom proporciuloba da dabalanseba erTi da imave meTodis ori sxvadasxva 
saxelia. imis aRqma, rom proporciuloba calke meTodia, moiTxovs misi rogorc 
doqtrinaluri, aseve Teoriuli fesvebis Seswavlas. daviwyebT doqtriniT.

warmoidgineT daZabuloba, romelic proporciulobis analizis sxvadasxva safexu-
ris formalizebidan gamomdinareobs. am safexurebis gansxvavebuloba miznad isaxavs 
proporciulobis meTodis administrirebis SesaZleblobis da iuridiuli saime-
doobis gaZlierebas ufro cudad struqturirebuli dabalansebis meTodis sapi-
rispirod. vinaidan SeSfoTebuli iyo proporciulobis iseTi gamoyenebiT, rome-
lic afermkrTalebs zRvars testis „aucileblobasa“ da damabalansebel safexurebs 
Soris, diter grimma gafrTxileba gaakeTa, rom „safexurebis aRreva warmoSobs imis 
safrTxes, rom elementebi qmedebaSi ukontrolod erTveba da Sedegs ufro TviT-
nebursa da nakleb prognozirebads xdis“74. TviTneburi da araprognozirebadia is, 

71 am klasifikacias devid harvisgn vsesxulob (absoluturi, SefardebiTi, urTierTobiTi sivrceebi) Cosmopoli-
tanism and the Geographies of Freedom (kosmopolitanizmi da Tavisuflebis geografia) (2009), Tumca unda aRvniSno, 
rom am sityvas yovelTvis ar viyeneb harviseuli mniSvnelobiT. ufro dawvrilebiT urTierTobiT sivrceze 
ix. Lefebvre, The Production of Space (sivrcis Seqmna, 1992) (1992).
72 es fraza ekuTvnis amartia sens. seni saubrobs obieqturobis koncefciaze, romelic damokidebulia viTa-
rebaze da damoukidebelia pirovnebisgan. dakvirvebebi da mosazrebebi obieqturia, Tu romelime subieqti 
SesZlebs maT reproducirebas, rodesac imave mdgomareobaSi iqneba Cayenebuli, rogorSic Tavdapirveli dam-
kvirvebeli iyo. amis Semdeg mTavari gamowveva aris is, Tu rogor ganisazRvros viTarebaze damokidebuli. ix. 
amartia seni. poziciuri obieqturoba [Amartya Sen, Positional Objectivity, Philosophy and Public Affairs, Vol. 22 (2) 126-145 
(1993)].
73 ix. stiven gardbaumi [Stephan Gardbaum), SeniSvna 46 zemoT (uflebebis SezRudva), [Limiting Rights].
74 diter grimi [Dieter Grimm], SeniSvna 55 zemoT (proporciuloba germaniasa da kanadaSi) [Proportionality in Germany 
and Canada], gv. 397.
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rogorc kritikosebi dabalansebas aRweren. sxvadasxva safexurebis formalizeba, 
savaraudod, am SeSfoTebas Seamcirebs75.

Tumca formalizeba asaxavs im daZabulobebs, romlebic doriul da ionur orde-
rebs Soris arsebobs. warmoidgineT, magaliTad, sakanonmdeblo miznebis analizi 
sawyis etapze. mosamarTleebis moTxovna, rom kanonmdeblebma warmoadginon saka-
nonmdeblo mizani mniSvnelovani gamowvevaa sakanonmdeblo uflebamosilebisTvis. 
is aCvenebs, rom kanonis warmomavloba, romelic amoqmedebulia xalxis mier arCeu-
li warmomadgenlebis mier, arasakmarisi safuZvelia imisa, rom misi qmedunarianoba 
iyos mxardaWerili da saWiroa misi Semdgomi dasabuTeba. am moTxovnas Semoaqvs 
doriuli elementi korinTul orderSi – idea, rom uflebebi icavs im sivrces, 
romelSi Semosvlac mTavrobas ar SeuZlia, rodesac is dauSvebeli miznebis miRwevas 
cdilobs. Teoriulad, miznis analizi SeiZleba sakmaod mkacri iyos, vinaidan sasa-
marTloebs SeuZliaT daaweson moTxovnebi specifikurobis donis Sesaxeb, romlis 
Tanaxmadac, unda moxdes miznis formulireba da aseve moiTxovon mtkicebuleba, rom 
kanonmdeblobis gacxadebuli mizani realuri mizania da ara ex post facto racionali-
zacia76.

Tumca proporciulobis praqtikaSi kanonmdeblobis gauqmeba am adreul etapze 
praqtikulad arasdros xdeba. gamodis, rom (rac ar aris gasakviri) yovelTvis SeiZ-
leba im sakanonmdeblo aqtis raime dasaSvebi miznis SemoTavazeba, romelic davis 
sagania. am etapze sasamarTloebs kanonmdeblobis gauqmeba mxolod misi gadavadebiT 
SeuZliaT, Tumca es ar aris im sasamarTloebis mier arCeuli strategia, romlebic 
proporciulobis analizs iyeneben. mosamarTleebma arCies, dauTmon sakanonmdeblo 
organos Zalauflebis ganawilebis safuZvelze. Zalauflebis demokratiulad ar-
Ceul Stos aqvs ufleba, sakuTari politikuri dRis wesrigi daisaxos77. unda iTqvas, 
rom daTmoba ar aqcevs winaswar etaps uazros. sakanonmdeblo miznebis detaluri 
ganxilvis gareSec ki, gacxadebuli miznebi ayalibebs argumentacias momdevno eta-
pebze gamosayeneblad. Tumca, moiTxovo sakanonmdeblo mizezebi, magram ver SeZlo 
maTi simyaris eWvis qveS dayeneba, udavod, ucnauri kombinaciaa78. es aris kombinacia, 

75 idea aseve aris im ormagi riskis Tavidan acileba, romelsac samxreT afrikis konstituciurma sasamarTlom 
„sakiTxebis sakontrolo siis rigiTobis meqanikuri dacva“ uwoda. s. manamela, 2000 (3), [S. Manamela, 2000 (3) SA 
1 (CC)] gv. 20 (citirebuli aqvs stiven gardbaums [Stephan Gardbaum), SeniSvna 46 zemoT (uflebebis SezRudva) 
[Limiting Rights], gv.842).
76 amerikis konstituciur samarTalSi aseTi analizisTvis ixileT saqme United States v. Virginia, 518 U.S. 515 (1996).
77 ix. diter grimi [Dieter Grimm], SeniSvna 55 zemoT (proporciuloba), gv. 388. Tavdapirvelad, kanadis sasamarT-
loebma xelisuflebaze ufro maRali zRvaris daweseba scades imiT, rom moiTxoves, mTavrobis amocana yofil-
iyo „aqtualuri da arsebiTi“ problema (aaron baraki, „proporciuli efeqti: israelis gamocdileba“ [Aharon 
Barak, Proportional Effect: The Israeli Experience, 57 U. Toronto L.J. 369, 371 (2007)]), anda „sakmarisad mniSvnelovani imisaTvis, 
rom qartiis [konstituciurad daculi] uflebis Selaxva“ gamarTlebuli yofiliyo. ix. baraki, „proporciuli 
efeqti“, gv. 371 (citirebulia piter hogis „kanadis konstituciur samarTalSi“ [PETER HOGG, CONSTITUTIONAL LAW 
OF CANADA], studenturi gamocema (2005), gv. 823. Tumca droTa ganmavlobaSi, rodesac analizis sxva safexurebi 
ufro arsebiTi gaxda, kanadis sasamarTloebma ufro da ufro dauTmes sakanonmdeblo organos. ix. zogadad, 
sujiT Cudri [Sujit Choudhry, So What Is the Real Legacy of Oakes?, (2006) 34 Sup.Ct.L. Rev. (2d) 501)]).
78 proporciulobis zogi momxre – maT Soris mosamarTleebi – sasamarTlos ufro mkacr Carevas emxroba am 
etapze („miuxedavad obieqtis komponentis centralurobisa, israelSi arc erTi kanoni ar gauqmebula ubralod 
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romelic malavs sasamarTloebis uxerxulobas, romlebsac undaT, rom aRqmuli iyv-
nen rogorc aqtorebi, romlebic saerTo konstituciur struqturaze reagireben.

struqturul daTmobas sawyis etapze moqmedebaSi mohyavs cvalebadi Skala anali-
zis momdevno etapebze, rac qmnis safrTxes, rom proporciuloba arastruqturul 
dabalansebaSi gadava. proporciulobis analizis tvirTis bolo etapebze gadatana 
gardauvalad zrdis zewolas dabalansebis etapze. rac ufro didia sasamarTloe-
bis mxridan daTmoba proporciulobis analizis pirvel etapze, miT ufro metad 
gadaiweva sasamarTlo ganxilvis arsi momdevno etapebisken. paradoqsulia, magram 
amaSi aris proporciulobis udidesi naklic da misi ganumeorebeli mimzidvelobis 
wyaroc. erTi mxriv, mzardi fsonebi moiTxovs sasamarTlo teqnikas principuli 
dabalansebisTvis. rogorc vnaxavT, aseTi teqnikis xelmisawvdomoba saeWvoa. meore 
mxriv, maRali fsonebi konkurentuli interesebis siZlieris legitimizacias axdens. 
vinaidan saqme saxelmwifo interess exeba, rac ufro met etaps gadaurCeba propor-
ciulobis analizSi sadavo regulacia, miT ufro metad xdeba mis safuZvlad aRe-
buli sajaro interesis aRiareba. uflebis mflobelisTvis, es analitikuri struq-
tura uzrunvelyofs imas, rom nebismier mcdelobas, ugulebelyos individualuri 
interesi, mkacri Seswavla elodeba, saerTo konstituciur sqemaSi am interesis 
mniSvnelobis gaTvaliswinebiT. Tumca araintuitiurad es sasamarTlo gamarTleba 
reagirebis wyaroa, romelic gagebulia rogorc saTanado dasabuTeba, romelic xids 
debs ex ante/ex post ufskrulze da amsubuqebs sasamarTlo gadawyvetilebis Zalado-
briv ganzomilebas.

proporciulobis analizis dabalansebis etapze, mosamarTleebi amsxvreven ins-
tituciur naWuWs, romelSic moqceulia ufleba da iwyeben uflebis darRvevis se-
riozulobis awon-dawonas (ionuri struqturis tipis) im interesTa Sesabamisobis 
xarisxTan SefardebiT, romelsac sadavo norma icavs. teqnikis formalizeba auci-
lebelia, raTa aCveno, rom am etapze sasamarTlo analizi ar aris formaSi „Tavisu-
fali stiliT“ Sesvla-gamosvla. qvemoT visaubreb uflebebis birTvsa da periferias 
Soris gansxvavebis formalizebis teqnikaze da aradamajereblad miviCnev mas. davas-
kvni, rom proporciulobis mimzidveloba sxvagan unda veZeboT.

uflebebis birTvsa da periferias Soris gansxvaveba formalizebis farTod ga-
moyenebuli teqnikaa. misi mizania, rom dabalansebis procesSi daTmobebi moaqcios 
uflebebis periferiaze. rogorc israelis uzenaesi sasamarTlos yofilma prezi-
dentma, aaron barakma Tqva, mosamarTleebma „miznad unda daisaxon TiToeuli ... Ta-
visuflebis „birTvis“ SenarCuneba ise, rom nebismieri ziani mxolod naWuWs Seexos“79. 

saTanado obieqtis [an miznis] arsebobis gamo. msgavsi midgoma arsebobs germaniis sakonstitucio samarTalSi... 
es guldasawyvetia. konstituciurobis SeswavlaSi obieqtis komponents damoukidebeli da centraluri roli 
unda mieniWos, misi mxolod ganxorcielebis saSualebebTan dakavSirebis gareSe. marTlac, yvela obieqti 
saTanado ar aris konstituciuri perspeqtividan. es ar aris sakanonmdeblo organosadmi ndobis naklebobis 
gamoxatuleba, es ufro adamianis uflebebis statusis gamoxatulebaa“.) (sqolioebi gamotovebulia). 
79 ix. saqme Shavit v. The Chevra Kadisha of Rishon Le Zion, C.A. 6024/97 (1999) (israelis uzenaesi sasamarTlo) §9. 
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rodesac interesi ganisazRvreba rogorc uflebis birTvi – magaliTad, Tavdacvis 
interesi rogorc meore SesworebiT gaTvaliswinebuli iaraRis tarebis uflebis 
birTvi, anda politikuri gamoxatvis interesi rogorc sityvis ufro farTo Tavi-
suflebis birTvi – es interesi ar unda dabalansdes.

centridanuli iurisprudenciuli Zalebi, romlebic proporciulobis analizs 
ayalibebs, TvalnaTelia. uflebebis deontologiuri koncefciisgan gansxvavebiT, es 
koncefcia safuZvlad aRebuli interesebisadmi sasamarTlo xelmisawvdomobis uf-
lebas iZleva. daSvebuli varaudi aris is, rom saxelmwifo zoma – an konfliqturi 
individualuri ufleba (damokidebulia konkretul SemTxvevaze) – gavlenas axdens 
mxolod ramdenime interesze, romlebsac konkretuli ufleba icavs80. Tumca es inte-
resebi prioritetebad aris gansazRvruli. sirTulis xarisxis Sesabamisi gradacia, 
romelic daculi interesebis ierarqias Seesatyviseba, asaxavs iuridiuli formis 
centralur rols. vertikaluri konstituciuri konfliqtis SemTxvevaSi, saxelm-
wifos ufro gauWirdeba, SesaZloa saerTod ver SeZlos, konstituciuri uflebis 
birTvis SezRudvis aucileblobis dasabuTeba. rac ufro rTuli xdeba dasabuTeba 
sirTulis am Skalaze, miT ufro kategoriuli xdeba is dacva, rasac uflebis birTvi 
iRebs. ai ase aerTianebs korinTuli struqtura doriul ganzomilebas uflebebis 
aradeontologiur, ionur koncefciaSi.

Tumca sirTuleebi arsebobs. yvela uflebas ara aqvs mkafio birTvi. magaliTad, 
amboben, rom invalidobis uflebebs, romlebsac bevr iurisdiqciaSi konstituciu-
ri statusi aqvs, ara aqvs birTvebi81. birTvebis farglebis dadgena aseve kamaTis 
sagania, rogorc amas religiis Tavisuflebis interpretacia aCvenebs82. kritikosebi 
miuTiTeben, rom xSirad SeuZlebelia uflebis birTvis gansazRvra konkurentuli 
sajaro interesis miTiTebis gareSe83. farglebis dadgena damokidebuli iqneba imaze, 
Tu romel meTods iyenebs interpretatori da rogor aris es meTodi gamoyenebuli 

80 varaudi, rogorc diter grimi ambobs, aris is, rom „iSviaTad xdeba, rodesac iuridiuli zoma mTlianad exeba 
fundamentur uflebas. Cveulebriv, uflebis romeliRaca aspeqts exeba... igive xdeba im sikeTis SemTxvevaSi, 
romlis interesidan gamomdinarec izRudeba ufleba. iSviaTad xdeba, rom erTma zomam romelime sikeTis 
sruli dacva uzrunvelyos“. diter grimi, SeniSvna 55 zemoT (proporciuloba), gv. 396.
81 semuel bagenstosi, „subordinacia, stigma da „invalidoba“. [Samuel Bagenstos, Subordination, Stigma, and “Disability”, 
86 VA. L. REV. 397, 406 (2000)] (amtkicebs, rom invalidobis uflebas ara aqvs „birTvi“).
82 religiis Tavisuflebis konteqstSi, Tu mosamarTleebi uflebis naWuWs daamsxvreven, isini Semdeg SeZleben 
eZion Tavisufali gamoxatvis uflebis „birTvi“ religiuri mrwamsisa da praqtikis gamocdilebis mfeTqav 
gulSi, magram es rTulad gansaxorcielebeli amocanaa. „mosamarTleTaTvis ufro Sesaferisia, gansazRvron 
religiuri rwmenebis „centraluroba“ manam, sanam gamoiyeneben „arsebiTi dainteresebis“ tests Tavisufali 
gamoxatvis sferoSi, vidre gansazRvron ideebis „mniSvnelovaneba“ manam, sanam am tests gamoiyeneben Tavisu-
fali gamoxatvis sferoSi“. saqme Shavit v. The Chevra Kadisha of Rishon Le Zion, C.A. 6024/97 (1999) (israelis uzenaesi 
sasamarTlo) (mosamarTle englardi) (romelic msjelobda, hqondaT Tu ara ufleba dakrZalvis ebraul kom-
paniebs, romlebic Cveulebriv administrirebas uwevdnen sasaflaoebs mTeli qveynis masStabiT, aekrZalaT 
ojaxisTvis, gardacvlili wevris saflavis qvaze daeweraT misi dabadebis da gardacvalebis TariRebi grego-
rianuli kalendris mixedviT (da aseve ebrauli kalendris mixedviT)).
83 am mizezTa gamo, birTvsa da periferias Soris gansxvaveba ufro met kiTxvas aCens, vidre pasuxs iZleva. ix. 
aseve, Julian Rivers, Proportionality and Variable Intensity of Review, Cambridge Law Journal vol. 65 (1): 174-207 („uflebis „ZiriTa-
di arsis“ problema is aris, rom TiTqmis SeuZlebelia misi saTanadod gansazRvra konkurentuli sajaro 
interesebis moxseniebis gareSe“.) gv. 187.
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mocemul saqmeSi. magaliTad, aSS-is uzenaesi sasamarTlos msjelobam saqmeze District 
of Columbia v. Heller aCvena, rom manZili umravlesobis originalizmis interpretaciul 
analizsa da gansxvavebuli azris mqoneTa proporciul meTods Soris ufro mokle 
iyo, vidre amas romelime mxare aRiarebda. aseT SemTxvevaSi, gansxvavebuli azris 
mqone mosamarTleebma gamoiyenes istoriuli analizi, raTa ganesxvavebinaT meore 
SesworebiT gaTvaliswinebuli iaraRis tarebis uflebis birTvi da periferia (anu 
centraluri da meoradi miznebi) da sadavo regulacia konstituciurad miiCnies 
imitom, rom is exeboda mxolod meorad interess individualur TviTdacvaSi, vidre 
interess, monawileoba mieRo mebrZolTa formirebaSi, romelic konstituciurad 
daculi uflebis birTvi iyo84. umravlesobasa da mowinaaRmdegeebs Soris mTava-
ri uTanxmoeba exeboda swor istoriul interpretacias. am sirTuleebma zogierTi 
sasamarTlo, magaliTad, samxreT afrikis konstituciuri sasamarTlo, miiyvana ga-
dawyvetilebamde, Seewyvita am teqnikis gamoyeneba proporciulobis analizis daba-
lansebis etapze85.

saWiro iqneba ufro yovlismomcveli kvlevis Catareba, raTa naCvenebi iyos is 
saqme, romelic zustad gansazRvravs, rom sasamarTlo teqnika ar Seesabameba pro-
porciulobis gamaerTianebel miznebs. Tumca nawilobrivi Seswavlac ki sakmarisi 
iqneba imis dasadgenad, rom mxolod teqnika saTanadod ver xsnis proporciulobis 
warmatebas. momdevno TavSi am warmatebazea saubari ufro farTo iurisprudenciul 
perspeqtivaSi. 

5. konstituciuri meTodi sam ganzomilebaSi

konstituciuri konfliqti mxolod interpretaciis konfliqti ar aris, Tumca es 
aris im formis saukeTeso normatiuli rekonstruqcia, romelsac iRebs konfliqti 
sasamarTloSi. TiToeuli mxare warmoadgens sakuTar mosazrebas imaze, Tu, misi in-
terpretaciiT, ratom icavs konstitucia konkretul interess mocemul konteqstSi. 
amrigad, sasamarTloebis funqciaa, Seqmnas kanoni imisaTvis, rom SezRudos kanoni. 
mas Semdeg, rac axsenebs „sirTules, romelic damaxasiaTebelia Tavisufali inter-
pretirebis procesze saxelmwifos kanonis ZaladobisTvis“, koveri agrZelebs: „aRsa-

84 554 U.S. 570 (2008).
85 kerZod, samxreT afrikis droebiTi konstituciis debuleba germanuli stilis realizmis paradigmas See-
sabameboda. sasamarTlos mier am naklovanebis ganxilvis naxva SesaZlebelia saqmeSi S. v. Makwanyane, (1995) (3) 
SALR 391 (CC), paragrafi 132 („interpretaciis sirTule warmoiSoba gaurkvevlobidan imis Sesaxeb, Tu ra aris 
uflebis „arsebiTi Sinaarsi“ da rogor unda ganisazRvros igi. unda ganisazRvros igi subieqturad, im indivi-
dis TvalTaxedvidan, romlis uflebac dairRva, Tu obieqturad, uflebis bunebis kuTxidan da sakonstitucio 
wesrigSi misi adgilis mixedviT an sxvagvarad?“).



184

vlad perjiu

niSnavia, rom miTsa da istoriaSi, sasamarTlos warmoSoba da gamarTleba iSviaTad 
aris gagebuli rogorc kanonis arsebobis saWiroeba. es ufro gagebulia, rogorc 
saWiroeba, SeizRudos kanoni, arCevani gakeTdes or an met kanons Soris, kanonebze 
dawesdes ierarqia. swored kanonTa simravle marTlmsajulebis generirebis prin-
cipis nayofierebaa, rac qmnis problemas, romlis mogvarebis gzas sasamarTlo da 
saxelmwifo warmoadgens“86. 

liberaluri azrovnebis Tanaxmad, mogvareba saWiroa imis SiSiT, rom mougvare-
blad datovebis SemTxvevaSi, marTlmsajulebis generirebis procesis nayofiereba 
socialur wesrigs daemuqreba. vinaidan marTlmsajulebis generirebis yvela pro-
cesi ar aris bunebiT inetrpretirebadi, interpretaciis procesebis Sesaxeb speci-
fikur wuxilebs hobsamde mivyavarT. rogorc hobsi ambobda, Tu individebs mivan-
dobT kanonis moTxovnebis TavianTebur interpretirebas – iqneba es bunebis kanoni 
Tu, Tanamedrove analogiiT, uzenaesi kanonis nebismieri forma, rogoric dawerili 
konstituciaa – isini (sxvadasxva mizezis gamo, romelTagan yvela ar moicavs TviTin-
teress) erTmaneTisgan gansxvavebul interpretacias gaakeTeben87. es interpretacie-
bi SeuZlebels xdis koordinacias, rasac, Tavis mxriv, ubedureba moaqvs. koordini-
reba rom SesaZlebeli iyos, individebi kanonis interpretirebis saboloo uflebas, 
SeiZleba iTqvas, saxelmwifosa da mis institutebs andoben88. amitom sasamarTlos 
interpretacia aRemateba kerZo interpretacias – anu interpretacias, romelic 
moqalaqeTa iuridiul warmosaxvaSia89 – iseve, rogorc saxelmwifos kanoni, zoga-
dad, aRemateba kerZo kanonSemoqmedebas. saxelmwifo kanoni aucileblobiT amar-
cxebs kerZo marTlmsajulebis generirebis procesebs da es gardauvalad acruebs 
imedebs, rom momaval wagebul mxares hqonda ex ante sasamarTlo Sedegi. maS, ratom 
aris Zaladoba, romelsac sasamarTloebi kerZo samarTalze an iuridiul interpre-
taciaze aweseben, problema? 

rom gavigoT, pirvel rigSi ratom unda aRiniSnos, rom politikuri xelisufle-
bis bunebis istoria zustad amas ganmartavs – politikuri xelisuflebis bunebas. 
rogorc bernard uiliamsma aRniSna, politikaze arsebobs kiTxvebi, romlebic ar 
aris pirveli rigis kiTxvebi mis safuZvlebze90. es martivi SeniSvna ukavSirdeba 
Cvens miznebs. sasamarTlo xelisuflebis bunebis sakiTxi konceptualurad gansxvav-
deba sasamarTlo gadawyvetilebebis Sedegebis bunebisagan, rac, TavisTavad, gansxva-

86 Robert Cover, Nomos and Narrative, 97 Harvard Law Review, 4, 48 (1983).
87 hobsi, „leviaTani“ [Hobbes, The Leviathan (Richard Tuck, ed.) (1996).]
88 uzenaes sasamarTlos gamoaqvs iuridiuli Zalis mqone saboloo gadawyvetileba. Cveulebriv miuTiTeben 
mosamarTle jeqsonis gancxadebas: „Cven ara varT saboloo, vinaidan Cven varT Seucdomlebi, magram Cven varT 
Seucdomlebi imitom, rom varT saboloo“. saqme Brown v. Allen 344 US 443, 540 (1953) (jeqsoni eTanxmeba). ixileT 
Larry Alexander and Frederick Schauer, On Extrajudicial Constitutional Interpretation,110 Harv. L. Rev. 1359 (1997).
89 me viyeneb „iuridiuli warmosaxvis“ ideas Carlz teiloris socialuri warmosaxvis koncefciis analo-
giiT Carl teiloris wignSi „Tanamedrove socialuri warmosaxvebi“ (2007) [Charles Taylor, Modern Social Imaginaries]. 
teilorma socialuri warmosaxva gansazRvra rogorc „mTeli Cveni situaciis umetesad arastruqturirebuli 
da gamouTqmeli gageba... (,) socialuri sivrcis faruli ruka“ (gv. 25).
90 Bernard Williams, In the Beginning Was the Deed (2005).
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vdeba imisgan, Tu rogor midian mosamarTleebi am gadawyvetilebebamde. politiku-
ri Tu konstituciuri xelisuflebis safuZvlebis istoria ar aris konstituciuri 
meTodologiis istoria. marTalia, safuZvlebis Teoria gvTavazobs linzas meTodo-
logiuri midgomebis Sesafaseblad, magram es perspeqtivac ki ubralod erT-erTia 
mravalTa Soris. 

amis alternativaa perspeqtiva realobidan. sawyisi wertili aq politikuri xeli-
suflebis safuZveli ki ar aris, aramed socialuri cxovrebis an iuridiuli praqti-
kis faqti, rogoricaa proporciulobis, rogorc konstituciuri analizis meTodis 
aRmasvla msoflioSi. es warmateba SeiZleba gagebuli iqnes erT indikatorad imisa, 
rom sasamarTloebi miiCneven arasakmarisad – an rogorc me vivaraude, arasakmaris 
reagirebad – gaamarTlon Zaladoba mxolod da mxolod alokaciuri konstituciu-
ri sqemis saWiroebis miTiTebiT, romelic mosamarTleebs aniWebs saboloo sityvis 
uflebas imaze, Tu ra aris kanoni. mizezebi imisa, Tu ratom aris alokaciuri sqemis 
moxmoba arasakmarisi, imdenadve ukavSirdeba am Zaladobis aRqmas, ramdenadac Tavad 
alokaciis sqemas. alokaciuri sqemebis moxmoba iSviaTad aris saTanadod „susti“, 
sxva sityvebiT Tu vityviT, xSirad Znelia, gauZlo cdunebas, gamoiyeno alokaciuri 
sqemis arseboba imisaTvis, rom gaamyaro daskvnebi konkretul saqmeebSi da aRar 
dagWirdes sakuTari interpretaciuli arCevanis Semdgomi dacva. faqtorebis kombi-
nacia xsnis, ratom aris aseTi daskvnebi gaumyarebeli. jer warmovidginoT socialu-
ri pluralizmis faqti. pluralizmi mniSvnelovnad arTulebs politikuri Zalis 
ise gamoyenebis gamarTlebas, romelic aiZulebs subieqtebs, daemorCilon normebs, 
romlebsac isini, rogorc gansxvavebuli cxovrebiseuli gegmebis mqone individebi, 
xSirad Segnebulad ewinaaRmdegebian iseTi samarTlianobis safuZvelze, rogorc 
maT es samarTlianoba esmiT. pluralizmis faqti garkveul zewolas axdens sasa-
marTlos reagirebis unarze. is afarToebs socialuri da politikuri cxovrebis 
Sesaxeb perspeqtivebis erTobliobas, romlidanac gamomdinareobs moTxovnebi da, 
amave dros, aRrmavebs specifikuri instituciuri reagirebebis gamarTlebis saWi-
roebas im formebiT, rogorebic pluralistuli moqalaqeebisaTvis aris misaRebi. 
rogor inarCuneben konstituciuri demokratiis Tavisufali institutebi moqala-
qeTa pretenziebze reagirebis saTanadod maRal dones, romlebsac gaaCniaT sikeTis 
Sesaxeb Rrma, gonivruli, yovlismomcveli, Tumca Seusabamo doqtrinebi?

daamateT amas iuridiuli gansazRvrebis kritika Tanamedrove iurisprudenciaSi. 
me-20 saukunis Sua periodis enis filosofiiT STagonebulma samarTalmcodneeb-
ma gansazRvres Ria struqtura, rogorc samarTlis mediumis – enis centraluri 
fenomeni91. es gansakuTrebiT relevanturia SeuzRudavi konstituciuri debule-
bebis SemTxvevaSi, rodesac navaraudevia, rom mravali interpretaciuli varianti 
iqneba, romelTagan zogi gamomdinareobs sazogadoebis winaaRmdegobrivi da zogjer, 
Seurigebeli politikuri da ideologiuri xedvebidan. determinirebis am kritikam 

91 ix. See H.L.A. Hart, The Concept of Law (2nd ed., 1997), Ch IV
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gaaZliera iuridiuli dasabuTebis xarvezianobis aRqma da uflebebze diskursi sxva 
sibrtyeze gadaitana92. bolodroindeli mowodebebi gamWvirvalobis da patiosnebis 
uzrunvelyofaze gagebuli unda iqnes am konteqstSi rogorc mcdelobebi, kompensi-
rebuli iqnes iuridiuli interpretaciis procesis gardauvali saWiroeba interpre-
taciis procesis sikeTeebis an iuridiuli interpretatorebis eTikis meSveobiT93.

meore mizezi imisa, Tu ratom aris konstituciuri sqemis miTiTeba arasakmarisi, 
ukavSirdeba individebsa da Tanamedrove saxelmwifos Soris urTierTobebis sir-
Tules. meoce saukunis ganmavlobaSi Tanamedrove saxelmwifos roli da funqciebi 
gafarTovda da, Sesabamisad, garTulda mis institutebsa da moqalaqeebs Soris ur-
TierTobis dinamikac. rodesac saqme kanonis movaleobas exeba, es sirTule ormxri-
vad mwvave SeiZleba iyos. kanonis roli SeiZleba iyo am sirTulis dabalanseba da 
doriuli struqturis polifoniuri simartivis SenarCuneba: konstituciuri ufle-
bebi gadaulaxavi gverdiTi SezRudvebia saxelmwifo interesebis dakmayofilebaze94. 
an piriqiT, saxelmwifos funqciebma SeiZleba moiTxovos, rom misma kanonma asaxos 
saxelmwifosa da mis moqalaqeebs Soris urTierTobebis garTulebuli dinamika. am 
midgomiT, romelsac korinTuli struqtura moicavs, kanoni ganixileba, rogorc mo-
klebuli realur niadags, romelze dayrdnobiTac unda CaTvalo, rom saxelmwifos 
(anu Cvens) da uflebis individualur mflobels Soris konfliqtebi aris aranakleb 
rTuli, vidre Cven viciT rom aris. miuxedavad imisa, rom bevri ramis Tqma SeiZle-
ba orive midgomaze, proporciulobis gavrceleba gviCvenebs, rom konstituciurma 
praqtikam meore gza airCia.

rCeba kiTxva, ratom aRiqmeba proporciuloba ufro morgebulad saWiroebaze, 
gaamarTlo interpretirebadi Zaladoba da sasamarTlo iZuleba. me ukve gamovTqvi 
varaudi, rom pasuxis nawili dakavSirebulia pativiscemasTan. rTul SemTxvevaSi, 
rodesac interpretaciuli arCevanis gaurkvevlobis gamo ufro Znelia da ufro 
saWiroa ex ante/ex post gansxvavebis Semsubuqeba, proporciuloba aZlierebs sasamarT-
lo reagirebas imiT, rom SesaZleblobas aZlevs mosamarTleebs, aCvenon „Tanabari 
zrunva da pativiscema yvelasadmi, vinc CarTulia“95. rogorc alek stoun svitma da 
jed meTiusma aRniSnes, es meTodi naTels xdis, rom „sasamarTloebi, a priori, Tana-
bari pativiscemiT eqcevian TiToeuli mxaris interesebs“, rac saSualebas aZlevs 
sasamarTlos, „damajereblad ganacxados, rom iziarebs wagebuli mxaris garkveul 
wuxils SedegTan dakavSirebiT“96. 

92 kritikuli diskusiisTvis, ixileT Lawrence Solum, On the Indeterminacy Crisis: Critiquing Critical Dogma, 54 U. Chi. L. Rev. 
462 (1987). See also Mark Tushnet, Essay on Rights, 62 Texas Law Review 1363 (1984).
93 ix. Vicki Jackson, Being Proportional about Proportionality, 21 Constitutional Commentary 803 (2004).
94 Robert Nozick, Anarchy, State and Utopia 10 (1977).
95 devid biti, SeniSvna 1 zemoT (samarTlis saboloo mizani) [David Beatty, (Ultimate Rule of Law)] gv. 169.
96 alek stoun sviti da jed meTiusi, „proporciulobis dabalanseba da globaluri konstitucionalizmi“, 
sveti 47 [Alec Stone Sweet and Jud Mathews, Proportionality Balancing and Global Constitutionalism, 47 Colum. Transnat’l L. 72, 88, 
89 (2008)]. avtorebi am momavals xedaven rogorc proporciulobis strategiuli ganzomilebis nawils.
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yuradReba, romelsac sasamarTlo uTmobs saCivrebs, misi mniSvnelovani CarTulo-
ba da pativi, rogoriTac is maT ekideba – yvelaferi es axdens saCivrebis legalize-
bas da proporciulobas aqcevs avtoritetul da Sesabamisad reagirebad meTodad. 
proporciulobis mizania, daadginos sasamarTlo Tvalsazrisis miukerZoebloba 
momCivanis poziciebis obieqturobisa – rac am konteqstSi siZlieris tolfasia – 
uaryofis gareSe. rogorc devid betim Tqva, „vinaidan mas ZaluZs, obieqturad Sea-
fasos adamianebis subieqturi preferenciebis intensivoba, [proporciulobas] meti 
Tavisuflebis da Tanasworobis garantireba SeuZlia, vidre romelime konkurentma 
Teoriam SeZlo amis uzrunvelyofa“97. rogorc davinaxeT, proporciulobis anali-
zis ukana etapebisken gadatana zrdis fsonebs iseTi meTodis saWiroebis gaZliere-
bis gziT, romlebic SeaZlebinebs mosamarTleebs, Seafason da sabolood gadawyvi-
ton, konfliqtis romeli mxaris interesebs mieniWos upiratesoba. rodesac saqme 
saxelmwifo interess exeba, proporciuloba kanonmdeblobas eqceva im maqsimaluri 
pativiscemiT, rogoric SesaZlebelia mtkicebiTi sasamarTlo ganxilvis sistemaSi. 
mosamarTleebi erTi xelis mosmiT ar uaryofen sajaro interess, rogorc es xalxis 
arCeul warmomadgenlebs esmiT. nacvlad amisa, isini am interess pativiscemiT, na-
bij-nabij ganixilaven gadawyvetilebis miRebis etapamde da am etapis CaTvliT. ana-
lizis rac ufro met etaps gaivlis saCivari, miT ufro mtkicdeba da Zlierdeba misi 
legitimuroba. amis msgavsad, es meTodi adasturebs uflebis mflobelis interesis 
mniSvnelobas imis uzrunvelyofiT, rom mxolod mniSvnelovani sajaro interesi 
gadawonis iuridiuli dacvis im maRal dones, romelic individis uflebebs aqvs. 
ra Tqma unda, gadawyvetilebis miRebas ver gaeqcevi. pluralistuli sazogadoebis 
wevrebisTvis aragonivruli iqneboda imis warmodgena, rom isini ise gaatareben cxo-
vrebas, rom sazogadoebis sxva Tavisufal da Tanaswor wevrebTan kompromisze was-
vla ar mouwevT. rogorc ardentma Tqva, Cven msoflio adamianebTan gvaqvs saziaro 
da ara erT adamianTan98. magram iZulebis am aucilebeli aqtis fonze, proporciu-
loba ufro mets akeTebs alternatiul meTodebTan SedarebiT, rom mosamarTleebi 
mxareebs pativiscemiT moepyron.

axla SegviZlia es sami konstituciuri struqtura davaxasiaToT. doriuli 
struqtura inarCunebs obieqturobis beWeds im sasamarTlo TvalsazrisisTvis, ro-
melic monawileTa „subieqturi“ perspeqtivis miRmaa. ionuri struqtura mTlianad 
uaryofs obieqturobis SesaZleblobas, romelic mas esmis rogorc iseTi ram, rac 
moiTxovs „avtoritetul bazas an safuZvels adamianis arsebuli arCevanis miRma“99. 
amis sapirispirod, korinTuli struqtura ayalibebs sasamarTlo mosazrebas, rome-
lic moicavs momCivanTa perspeqtivebis simravles da aRiarebs maTi pretenziebis 

97 ix. devid biti, SeniSvna 1 zemoT (samarTlis saboloo mizani) [David Beatty, (Ultimate Rule of Law)] gv. 172.
98 ixileT SeniSvna zemoT.
99 ixileT marTa minouvi, SeniSvna 50 zemoT (uflebebis interpretireba) [Martha Minow, (Interpreting Rights)], 
gv. 1877 (kursivi damatebulia).
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obieqturobas gadawyvetilebis miRebis momentamde da misi CaTvliT100. bolo TavSi 
ufro detalurad aris ganxiluli, Tu rogor xdeba mosamarTlis poziciuri obieq-
turobis artikulireba sxvadasxva konstituciuri meTodiT. 

6. Tavisufleba da warmosaxva: (konstituciuri) msjelobis kritika

„sxvebis mier iyo danaxuli da gagonili, mniSvnelobas iZens im faqtidan gamom-
dinare, rom yvela xedavs da yvelas esmis sxvadasxva poziciidan. es aris sajaro 
cxovrebis mniSvneloba... Cveuli samyaros dasasruli maSin dadgeba, rodesac 
is mxolod erTi aspeqtidan iqneba danaxuli da mxolod erTi perspeqtividan 
warmogvidgeba“.

hana arendti, „adamianuri mdgomareoba“101.

sajaro cxovreba moqalaqeebisagan im ufskrulebze xidis gadebas moiTxovs, rom-
lebic maT yofs da msoflios danaxvas sxvebis TvalTaxedvidan.vinaidan sxva adamia-
nebis Tvalsazrisebis naxva realurad ar SegviZlia, es azrovnebaSi unda gavakeToT. 
warmosaxva gadamwyvet rols TamaSobs. rodesac vinme „cdilobs, warmoidginos, ra 
iqneboda sadme sxvagan rom iyos“, is „Tavisufldeba sakuTari kerZo interesebisgan“ 
da „misi Sefaseba aRar aris subieqturi“102. amrigad, warmosaxvis Zala Cveni ganmanaT-
leblobis wina piroba xdeba103. msoflios warmodgena sxva adamianebis perspeqtivi-
dan – anu iseTi adamianis warmodgena, rogoric Cven ar gavmxdarvarT – gamoavlens 
adamianis sakuTari identobis ganzomilebebs, romlebsac, sxva SemTxvevaSi, rutina 
da daufiqrebloba damalavda. mxolod iseTi adamiani, romelsac gavarjiSebuli 
aqvs warmosaxva, „naxos“104 da aRmoaCinos socialuri sivrcis ukideganoba, SeiZleba 
Tavisufal adamianad CaiTvalos.

Tumca sxva adamianebis warmodgena Znelia. Znelad Tu warmovidgenT, ras niSnavs, 
iyo is adamiani, visac vicnobT da vinc gviyvars; kidev ufro rTulia warmoidgino 

100 rogorc hana arendtma dawera zogadad sasamarTlo gadawyvetilebasTan dakavSirebiT, „miukerZoebloba 
miiReba sxvebis mosazrebebis mxedvelobaSi miRebiT. miukerZoebloba ar aris romelime ufro maRali mosaz-
rebis Sedegi, romelic gadawyvetda davas imiT, rom Serkinebaze maRla dgas“. hana arendti, SeniSvna 70 zemoT 
(leqciebi kantis politikur filosofiaze) [Hannah Arendt, (Lectures on Kant’s Political Philosophy )], gv. 42
101 hana arendti, „adamianuri mdgomareoba“ [Arendt, The Human Condition] (1958), gv. 57-58.
102 arendti, leqciebi kantze, gv. 105-106.
103 ix. paulo barozo, „samarTali rogorc moraluri warmosaxva: didi aliansi da samarTlis momavali“ [Paulo 
Barrozo, Law as Moral Imagination: The Great Alliance and the Future of Law] (gamouqveynebeli disertacia, harvardis uni-
versiteti, 2009 (faili harvardis samarTlis biblioTekaSi).
104 arendti, leqciebi kantze, gv. 43.
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ucxo adamianad, politikur oponentad an sasamarTlo darbazSi mowinaaRmdeged 
yofna. warmosaxvaze rogorc politikuri keTilSobilebis garantorze dayrdnoba 
saxifaTo gambitia105. maS, ratom unda iyos warmosaxvaze dayrdnoba sxvagvari konsti-
tuciuri meTodologiis konteqstSi?

aq ar vupasuxeb kiTxvas ratom. Cemi mizani mxolod im formebis Seswavlaa, romle-
bic SeiZleba dayrdnobam miiRos. am miznis misaRwevad, ganvixilav warmosaxvis rols 
TiToeul konstituciur orderSi da vimsjeleb, ra Rirebulebas matebs (Tu saer-
Tod matebs rame Rirebulebas) konstituciuri meTodologiis gagebas warmosaxvaze 
fokusireba. vinaidan konstituciuri msjeloba zogadad msjelobis qvetipia, me mo-
vixmob kantisa da arendtis naSromebs, rogorc sasargeblo megzurebs.

kantis transcendentuli idealizmis msgavsad, doriuli struqtura afarToebs 
sasamarTlos perspeqtivas imiT, rom axdens mosamarTlis distancirebas viTarebaze 
damokidebuli detalebisgan – sakuTaris CaTvliT – im universalur poziciamde, 
saidanac damoukidebeli Sefasebaa SesaZlebeli. kantma Tqva: „rac ar unda mcire 
iyos adamianis bunebrivi unaris diapazoni da xarisxi, is mainc adamianis gaxsnil 
gonebaze miuTiTebs, Tu es adamiani distancirebas axdens sakuTari azrovnebis su-
bieqturi pirobebisgan, romlebic zRudavs bevri sxvis gonebas da fiqrobs saku-
Tar azrovnebaze universaluri poziciidan (risi gakeTebac SesaZlebelia sakuTari 
mosazrebis sxvebis TvalTaxedvis SecvliT)“106. doriuli sasamarTlo TvalTaxedvis 
obieqturoba da miukerZoebloba mosamarTlis SesaZleblobis funqciebia, gascdes 
momCivanTa perspeqtivas. magram, sanam gascdeba maT, mosamarTlem unda warmoidginos 
momCivanTa pozicia – man unda warmoadginos isini. reprezentacia konstituciuri 
msjelobis arsebiTi unaria: mosamarTle akavSirebs „ufskrulebs, romlebic aSorebs 
mas mxareebisagan maTi wardgeniT“107.

wardgena-warmosaxvis procesi iwereba. xelnawers – kerZod, sasamarTlo meTods 
– akisria konteqstis elementebis gafiltvris roli, romelTa relevanturobas ka-
noni ar cnobs. doriuli kanoni ar cnobs konteqstis elementTa umetesobas. iuri-
diuli forma aclis xalxs damatebiT detalebs. rogorc ilein skarim moswrebulad 
SeniSna, „konstituciuri strategiebi emyareba warmosaxviTi uwonobis strategias, 
radgan isini gansazRvraven uflebebsa da Zalauflebebs, romlebic damoukidebelia 
nebismieri adamianis piradi Tvisebebisagan“108.

105 ilein skari, „sxva xalxis warmodgenis sirTule,“ marTa nusbaumis naSromSi „qveynis siyvarulisTvis“? [Elaine 
Scarry, The Difficulty of Imagining Other People, in Martha Nussbaum, For Love of Country?] gv. 98-110 (2002).
106 kanti, „msjelobis kritika“ [The Critique of Judgment,], gv. 153.
107 sasamarTlo msjelobaSi sxvebis wardgenaze aqcenti, doriuli da nebismieri sxva stilis saukeTeso gagebiT, 
ar gulisxmobs politikuri wardgenis Canacvlebas an damatebas. aseTi midgomis samarcxvino ambavi moTxrobi-
lia marti koskeniemis naSromSi „legaluri kosmopolitizmi: tom frenkis mesianuri msoflio“ [Martti Koskennie-
mi, Legal Cosmopolitanism: Tom Franck’s Messianic World, 35 New York University Journal of International Law and Politics 471 (2003)]. 
108 ilein skari, SeniSvna 105 zeviT („sxva xalxis warmodgenis sirTule“) [Elaine Scarry, The Difficulty of Imagining Other 
People], gv. 106 (kursivi Cemia).



190

vlad perjiu

universalur poziciasTan misvla moiTxovs konteqstis detalebisgan distanci-
rebas da „nebismieri sxva adamianis“ adgilas fiqrs109. savaraudod, es movaleoba 
ar aris mxolod mosamarTleebisaTvis damaxasiaTebeli. vinaidan reprezentacia ar 
aris calmxrivi procesi, mxareebmac unda warmoidginon TavianTi Tavi mosamarTle-
Ta adgilas110. maT unda scadon warmoidginon, gadawyvetileba, romelsac isini unda 
daemorCilon, iqneboda Tu ara iseTive, romelsac isini miiRebdnen, gadawyvetilebis 
mimRebis adgilas rom yofiliyvnen. mosamarTleTa poziciis wardgenis tvirTi mniS-
vnelovania. is mxareebisgan moiTxovs, gamoricxon im interesebis dakmayofilebis 
saWiroeba, ramac isini pirvel rigSi moiyvana sasamarTloSi. es pozicia momCivnebs 
ayenebs ucodinrobis mdgomareobaSi, rodesac maTi poziciebis codna da TavianT 
simarTleSi darwmuneba aRar ayalibebs maT mosazrebebs111. es SemecnebiTi unari, 
gaiazro socialuri rolebis cvalebadoba imiT, rom iswavlo sakuTari socialuri 
poziciis ganmsazRvreli pirobebisgan distancireba, doriuli konstituciuri kul-
turis ganmsazRvreli maxasiaTebelia. politikuri kulturisTvis mniSvnelovani Se-
degebi moaqvs, rodesac moqalaqeebi sakuTar socialur rolebs aRiqvamen rogorc 
iRblis da, aseve, saTnoebisa da mankierebis Sedegs. mxolod warmosaxvis uunarobis 
da ara SesaZleblobis ararsebobis bralia is, rodesac adamians ar SeuZlia Seicnos, 
rodesac misi cxovreba sxva gzas irCevs „yviTel tyeSi“112.

doriuli struqturis kritikosebi eWvqveS ayeneben am stilis savaldebulo 
moTxovnas distancirebaze. am TvalsazrisiT, SeuZleblobas, gascde yvela formire-
bad konteqsts, romlebic adamianis samyaros aRqmas ayalibebs, mxolod emateba uni-
versaluri poziciisaken swrafvis msoflmxedveloba. aseTi msoflmxedveloba kve-
bavs gaucxoebas politikuri da socialuri samyarosgan. rogorc wina TavSi vnaxeT, 
ionuri struqtura gvTavazobs situaciurobas rogorc distanciurobis alternati-
vas. mosamarTleebi eflobian mxareTa poziciebSi da maTi perspeqtivebidan srulad 
ganicdian winaaRmdegobas. es konstituciuri sivrce hiper-fardobiTia: TiToeulis 
poziciidan peizaJi gansxvavebulad moCans. ionuri struqtura iazrebs reagirebas 
ara rogorc viTarebis detalebisgan gandgomas, aramed rogorc empaTias am deta-
lebisadmi. meore warmodgenilia empaTiurad da empaTia aris procesi, romliTac 
gadawyvetilebis mimRebi efloba mxareebis poziciebSi.

109 iqve.
110 isini ase unda moiqcnen, radgan es aris maTi, rogorc moqalaqis movaleobis Semadgeneli nawili. moqa-
laqeTa, rogorc movaleobis mflobelTa ideis Sesaxeb, ixileT roulzi, „politikuri liberalizmi“ [Rawls, 
Political Liberalism].
111 ix. koskeniemi, „erebis msubuqi civilizatori“ [Koskeniemmi, The Gentle Civilizer of Nations,], gv. 501 („formalizmi 
cdilobs daarwmunos protagonistebi (iuristebi, gadawyvetilebis mimRebebi), moaxdinon momentaluri distan-
cireba TavianTi preferenciebisgan da Seabijon sivrceSi, sadac es preferenciebi gamarTlebuli unda iqnes 
(da ara miCneuli TavisTavad arsebulad) im standartebiT, romlebic damoukidebelia maTi kerZo poziciebisa 
an interesebisagan“).
112 robert frosti, „gza romelic ar agirCevia“ adreuli rCeuli leqsebis krebulSi, 141, (2008) [Robert Frost, 
The Road Not Taken in Selected Early Poems 141 (Thomas Fasano ed., Coyote Canyon Press].
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empaTiis kritikis erT-erTi aspeqti misTvis damaxasiaTebeli arastabilurobaa. 
rodesac saTanadod xorcieldeba, empaTiisTvis damaxasiaTebelia sakuTar Tavsa da 
sxvebs Soris zRvaris gafermkrTaleba113. sxvebSi humanurobis aRmoCena qmnis sa-
frTxes, rom gadailaxeba Cveni Tandayolili gancalkevebis farglebi. amitom em-
paTia SeiZleba ganxiluli iqnes rogorc „asimilaciuri“114. misi obieqti asimila-
cias axdens. adamiani romelic sakuTar Tavs sxvaSi kargavs ver iqneba myarad: is 
yovelTvis misi yuradRebis obieqtis bedis anabaradaa darCenili. Tu doriuli 
midgoma mosamarTleebs iseT poziciebSi ayenebs, romlebic Zalian gaucxoebuli da 
daSorebulia, ionuri midgoma sawinaaRmdego mimarTulebiT ixreba: es sasamarTlo 
pozicia empaTiis cecxlis qveS dneba, rac sakmaod mkacri midgomaa instituciuri 
rolebis cvalebadobisadmi. 

es kritika mxolod nawilobriv aris safuZvliani. safrTxe imisa, rom empaTiuri 
adamiani SeiZleba srulad asimilirdes Tavis obieqtTan, gadaWarbebulia115. imave 
mizeziT, riTac doriuli transcendetuloba ver gaaneitralebs sakuTar maformi-
rebel konteqstebs manam, sanam mosamarTlesTan wava, aseve sxva adamianis perspeqti-
vaSi Cafloba ar Slis pirovnulobis yvela wina niSans. Tumca, marTalia, rom ionur 
orders sinTezis formula aklia, raTa, ase vTqvaT, aCvenos, rogor izrdeba da far-
Tovdeba sasamarTlo Tvalsazrisi misi empaTiis obieqtis erTi obieqtidan Semdegze 
gadasvlasTan erTad. aseTi formulis gareSe, mosamarTle sxva adamianebis ganwyo-
bebsa da mikerZoebulobebTan asimilirebis an, rogorc kantma Tqva, „Caketvis“116 
aSkarad realuri riskis winaSe dgas. kritikuli distanciisa da meTodis gareSe, 
SeiZleba aRmoCndes, rom mosamarTlem ganwyobebis erTi wyeba meoriT Secvala117.

Tumca ionur empaTiasTan dakavSirebiT, meore, ufro seriozuli sirTule arse-
bobs da es exeba pluralizmis faqts. maSin rodesac es struqtura Riaa pluraliz-
misadmi, misTvis damaxasiaTebelia misi siRrmis arasworad gaTvla. misi megobruli 
midgoma gamomdinareobs saeWvo rwmenidan, rom adamianebs Soris distanciebi ufro 
moklea, vidre Cans. ra Tqma unda, SesaZlebelia sapirispiros dadastureba, da is 

113 magaliTad, ixileT judiT resniki, [Judith Resnik, On the Bias: Feminist Reconsiderations of the Aspirations for Our Judges, 
61 S. Cal. L. Rev. 1877, 1935 (1988)] (rolebis Secvlaze... wuwunis nacvlad, feminizmi gvaswavlis, mivesalmoT iseT 
cvlilebebs, romlebic mosamarTleebisgan iTxoven, sxvebma gansajon isini. aseTma momentebma SesaZloa ukeT 
SeaZlebinos mosamarTleebs, gaxdnen empaTiuri, miiRon sxvebis perspeqtiva, Seabijon sasamarTlo darbazis 
gamocdilebaSi sakuTari specialuri statusiT, dacvis gareSe. mosamarTle rogorc mowme, SeiZleba gagebuli 
iqnes rogorc myari ierarqiis mniSvnelovani gamowveva, diversiuli aqti, romelic misasalmebelia“.).
114 ixileT SeniSvna zeviT.
115 ix. robin vesti, „antiempaTiuri cvlileba“ (2011) [Robin West, The Anti-Empathic Turn], xelmisawvdomia Semdeg 
vebgverdze (http://papers.ssrn.com/sol3/papers. cfm? abstract_id=1885079). zogadad empaTiaze ix. karsten stuberi, „em-
paTiis xelaxla aRmoCena“ [Karsten Steuber, Rediscovering Empathy] (2006). 
116 kanti, msjelobis kritika, gv. 160. 
117 ixileT diSi, 162 (msjelobs „sakuTari ganwyobebidan (sxvebis) ganwyobebze“ gadasvlis riskze). proporci-
ulobis analizTan dakavSirebiT SeiZleba iTqvas, oTx calkeul safexurad dayofa awesebs „gonebriv gad-
amowmebas“, romelic gamiznulia zustad im distanciis SeqmnisTvis, romelic aucilebelia SesaZlo ganwyobis 
identificirebisa da SewinaaRmdegebisTvis. gonebriv gadamowmebaze msjelobisTvis da msjelobis filosofi-
isTvis ixileT Dan H. Kahan, David A. Hoffman & Donald Braman, Whose Eyes Are You Going to Believe? Scott v. Harris and the Perils 
of Cognitive Illiberalism, 122 HARV. L. REV. 837 (2009).
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zRvari, romelic sikeTis gonivrul aRqmas aragonivrulisgan ganacalkevebs, Tavad 
aris (gonivruli) davis sagani. da miuxedavad imisa, Tu ra aris simarTle, SesaZloa, 
mainc mizanSewonili iyos sasamarTlo meTodis arCeva im varaudiT, rom manZili 
politikuri sazogadoebis wevrebs Soris mniSvnelovania. iseTi sasamarTlo gonebis 
saWiroeba, romelic ara mxolod mogzaurobs, aramed, aseve SeuZlia Sedegad miRe-
buli informaciis sinTezireba, umniSvnelovanesia konstituciuri samarTlis ise 
gamoyenebisaTvis, romelic socialuri interaqciis koordinirebas axdens. am tipis 
sinTezi moiTxovs distancirebas miukerZoebel – anu obieqtur sasamarTlo Tval-
sazrisamde.

nebismieri sasamarTlo gadawyvetilebis msgavsad, konstituciuri gadawyvetile-
bac miukerZoebeli unda iyos. miukerZoebloba asaxavs gadawyvetilebis mimRebis 
distancirebas momCivanTa nebismieri kerZo interesidan: mosamarTlem unda ilapa-
rakos moqalaqeobisa da misi kanonis poziciidan118. korinTuli struqtura cdilobs 
Camoayalibos empaTiuri, magram miukerZoebeli sasamarTlo Tvalsazrisi sadRac 
„SuaSi, kognitiuri simarTlis pretenziebsa da ubralod subieqtur preferenciebs 
Soris“119. Cven ukve vnaxeT, ratom da rogor akeTebs is amas da visaubreT mis SezRu-
dul warmatebaze.

arendtis naSromi msjelobis kritikaze kargad asaxavs korinTuli struqturis 
amocanas. arendtma kargad Seadgina es analizi, rogorc kantis politikur filoso-
fiaze leqciebis ganmarteba. komentatorebma aRniSnes, rom am ganmartebebSi ufro 
meti arendtia, vidre kanti120. da mainc, igi gveubneba, rom Tavad arendti amas ase 
ar xedavs. mimaCnia, rom amis mizezi aris is, rom man Tavisi interpretacia dainaxa 
rogorc im arastabilurobis mogvarebis erTaderTi gza, romelic damaxasiaTebelia 
reprezentaciis koncefciaSi da, aqedan gamomdinare, kantis navaraudevi erTaderTi 
SesaZlo gamosavali. rogorc erT-erTi komentatori ayalibebs am problemas, „re-
prezentacia principulad aris orientirebuli distanciis Seqmnaze. is maSorebs me 
awmyos myisierebisagan, sadac ar aris sivrce gaCerebisa da fiqrisTvis. reprezenta-
cia SezRuduli gasvlaa, rac awmyos nakleb aqtualurs xdis, xolo nacnobs ucnobs, 
magram Cem distancirebas aCerebs iq, sadac CemTvis aRar aris mniSvnelovani, rom 
davinteresde, ras gulisxmobs situacia“121. axla problema igivea, romelsac wavawy-
diT doriul universalizmsa da ionur partikularizms Soris msjelobaSi.

118 sasamarTlo gadawyvetilebebi, rogorc saxelmwifo xelisuflebis yvela aqti, iZulebiTi aqtebia da „nebi-
smieri iZulebiTi aqti liberalur demokratiaSi aRqmuli unda iqnes rogorc gonebis koleqtiuri msjeloba, 
Tu ras saWiroebs samarTali da kargi politika“. ixileT Mattias Kumm, The Idea of Socratic Contestation and the Right 
to Justification: The Point of Rights-Based Proportionality Review, Law and Ethics of Human Rights vol. 4(2): 141-157 (2010), gv. 157.
119 nedelski [Nedelsky ] citirebuli salizinTan [Salyzyn, The Role of Agency in Arendt’s Theory of Judgment: A Principled 
Approach to Diversity on the Bench, 3 J. L. & Equal. 165 (2004)] gv. 174.
120 emi salizini [Amy Salyzyn, The Role of Agency in Arendt’s Theory of Judgment: A Principled Approach to Diversity on the Bench, 
3 J. L. & Equal. 165 (2004)] („maSin rodesac is cdilobs, miiTvisos kantis Teoriis bevri ZiriTadi koncefcia, igi 
uaryofs mis transcendentul universalizms da Sordeba mis formalizms, raTa gadaitanos msjelobebi re-
alur, konkretul sazogadoebebSi“).
121 diS hana arendti da filosofiis limitebi, gv. 158 [Disch Hannah Arendt and the Limits of Philosophy].
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arendtis gamosavali aris pluralobis rogorc alternativis xazgasma. is iwyebs 
im midgomebis uaryofiT, romlebic imis msgavsia, rasac me doriuli midgoma vuwode: 
„miukerZoebloba moipoveba sxvebis poziciebis mxedvelobaSi miRebiT: miukerZoe-
bloba ar aris raime ufro maRali poziciis Sedegi, romelic gadaWris davas imiT, 
rom Serkinebaze ufro maRla dgas“122. amisve msgavsad, reprezentaciis procesi „brmad 
ar iziarebs imaT faqtobriv mosazrebebs, romlebic sadRac sxvagan arian da, Sesaba-
misad, samyaros sxva perspeqtividan gadmoscqerian: es aris... empaTiis ... sakiTxi“123. 
rogorc arendis erT-erTma komentatorma Tqva, empaTia moiTxovs, „iyo an grZnobde 
sxvasaviT, xolo reprezentaciaSi – iseTSi, romelsac arendi gulisxmobda – misvla 
hipoTeturad niSnavs ifiqro da igrZno CemsaviT sxva poziciaSi“124. pozicia ufro 
aZlevs mosamarTles sakmaris distancias winaaRmdegobidan, raTa moipovos iseTi 
perspeqtiva, razec miukerZoeblobaa damokidebuli, magram ara ise, rom gaxdes mow-
vetili da gaucxoebuli125.

(korinTuli) sasamarTlo poziciis dadgenili miukerZoebloba, rogorc arendti 
zogadad msjelobis pozicias aRwers, Sedegia „kritikuli gadawyvetilebisa, rome-
lic ar aris gamyarebuli uflebis abstraqtuli standartis miTiTebiT, aramed 
gansxvavebuli sajaro poziciebis pluralobis gaazrebiT“126. am fardobiT sakonsti-
tucio sivrceSi win da ukan moZraoba afarToebs sasamarTlo pozicias sxvadasxva 
perspeqtivebis integrirebis gziT. da sasamarTlo poziciaSi sxvadasxva perspeq-
tivebis es integrireba – rogorc konstituciuri interpretaciebi, romelTa obieq-
turoba sadavo ar aris – sasamarTlo reagirebis aRqmas aZlierebs.

konstituciur meTodologiaSi socialuri pluralizmis arseboba poziciebis 
pluralobis formiT proporciulobis ganmsazRvreli niSania. erT doneze es mov-
lena Semasustebelia. kanonis mizani uTanxmoebis mogvarebaa da ara misi gameoreba127. 
Tumca proporciulobis warmateba aseve aCvenebs, rom ar aris aucilebeli, iuridiu-

122 arendti, leqciebi kantze, gv. 42.
123 arendti, leqciebi interpretaciuli esei kantze, gv. 106.
124 diSi, gv. 168.
125 arendti, totalitarobis bunebaze: esei gagebaze [On the nature of totalitarianism: An Essay in Understanding] (citire-
bulia liza diSis naSromSi „ana arendti da filosofiis limitebi“ [Lisa Disch, Hannah Arendt and the Limits of Phi-
losophy,], gv. 157) („mxolod warmosaxvas ZaluZs is, rasac Cven „sagnebis Sesaferis distanciaze ganlagebas“ 
vuwodebT da rac sinamdvileSi niSnavs, rom unda viyoT sakmarisad Zlierebi, raTa gavwioT is, rac CvenTan 
Zalian axlosaa manam, sanam SevZlebT maT danaxvasa da gagebas mikerZoebisa da winaswarganwyobis gareSe. unda 
viyoT sakmarisad Zlierebi, raTa gavdoT xidi ufskrulebze manam, sanam SevZlebT imaT danaxvasa da gagebas, 
romlebic Zalian Sors arian ise, TiTqos isini Cveni piradi saqmeebia. raRacebis Sors gaweva da sxvebTan uf-
skrulebze xidebis gadeba im mudmivi dialogis nawilia, romlisTvisac uSualo gamocdileba amyarebs myisier 
da axlo kontaqts, xolo codna aRmarTavs xelovnur bariers“).
126 diSi (162). arendti agrZelebs. rogorc igi aRwers: „me vayalibeb mosazrebas mocemuli sakiTxis sxvadasxva 
TvalTaxedvidan ganxilvis gziT, Cems gonebaSi im Tvalsazrisebis warmodgeniT, romlebic ar aris. me war-
movadgen maT. ... rac ufro meti adamianis mosazreba maqvs warmodgenili gonebaSi sakiTxze fiqrisas, miT ufro 
Zlierdeba Cemi SesaZlebloba reprezentaciuli msjelobisa da Cemi saboloo daskvnebi, Cemi mosazrebebi 
ufro qmedunariani xdeba“. arendti, leqciebi kantze, interpretaciuli esei, gv. 107.
127 jeremi uoldroni, „kantis legaluri pozitivizmi“ [Jeremy Waldron, Kant’s Legal Positivism, 1535 Harvard Law Review 
1535, 1540], (1996) („kanoni iseTi unda iyos, rom misi Sinaarsi da qmedunarianoba ganisazRvros uflebebsa da 
samarTalze uTanxmoebebis reproducirebiT, risi gadalaxvac kanonis funqciaa“.
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li doqtrina da meTodi mravali poziciis zewolis qveS Caingres. swored amitom ar 
aris sxva sakiTxi, romelic me ar SemiZlia aq gamovikvlio. Tumca kvlevis am mimar-
Tulebis gayola, anu imis gageba, rogor da ratom xdeba, rom zog iuridiul praq-
tikaSi sasamarTlo poziciam SeiZleba gaaerTianos mravali perspeqtiva, SesaZloa 
dagvexmaros imis axsnaSi, Tu ratom grZeldeba proporciulobisadmi winaaRmdegoba 
amerikis sakonstitucio samarTalSi. pasuxSi albaT iqneba miTiTeba im konstitu-
ciuri meTodologiis arCevanis „patiosneba-SeSfoTebaze“, romelic exmareba iuri-
diul sistemas, Seasrulos Tavisi stabilizebis socialuri funqcia politikuri 
polarizaciis mudmivi wnexis qveS128.

daskvna

proporciulobasa da Tavisuflebas Soris urTierToba rTulia. winamdebare naS-
romSi SemogTavazeT, rom proporciulobis mimzidvelobis mTavari wyaro misi dapi-
rebaa, gaaZlieros sasamarTlo reagireba. aseve isic vTqvi, rom proporciuloba 
srulad ver asrulebs am dapirebas, radgan mis sasamarTlo teqnikas ar SeuZlia, 
yovel SemTxvevaSi misi amJamindeli formebiT, saTanadod moaxdinos formis uni-
versalobisa da konteqstis konkretulobis ori saWiroebis sinTezireba. da mainc, 
proporciulobis Seswavla gvTavazobs imis mimoxilvas, Tu sad dgas dRes konstitu-
ciuri praqtika da Teoria da saiT SeiZleba isini momavalSi wavides. 

momavali savsea safrTxeebiTa da SesaZleblobebiT. Sida stabilurobisa da 
Tanmimdevrulobis saWiroebam SeiZleba proporciuloba eqspertizaze meti da-
mokidebulebisa da iuridiuli miznebis aseptikuri formalizebis mimarTule-
biT waiyvanos. aseTi ganviTareba, romlis niSnebic ukve Cans Tanamedrove konsti-
tuciur praqtikaSi, am meTods mZlav iaraRad aqcevs konstituciuri samarTlis 
„administratizaciisTvis“129, riTic moxdeba misi SeuTavsebeli me-19 saukunis safuZv-
lebis da iuridiuli warmosaxvis farTod gavrcelebuli kolonizaciis SeTavseba 
ori saukunis Semdeg. calke naSromi dasWirdeba imaze msjelobas, Tu ratom unda 
SevewinaaRmdegoT aseT ganviTarebas. am jerze sakmarisia iTqvas, rom, Cemi azriT, es 
ganviTareba gaaRaribebs konstituciur diskurss da Tanamedrove demokratiebs da-

128 es argumenti gamoTqmuli iqna amerikis mier konstituciis interpretaciaSi ucxouri kanonis gamoyenebis 
uaryofis konteqstSi. ixileT frenk miSelmani, „patiosneba-SeSfoTeba?“ [Frank Michelman, Integrity-Anxiety?] miSel 
ignatiefis naSromSi „amerikuli gansakuTrebuloba da adamianis uflebebi“ [Michael Ignatieff (ed.), American Excep-
tionalism and Human Rights] (2005).
129 am argumentisTvis ixileT moSe koen-elia da ido porati [Moshe Cohen-Eliya and Iddo Porat], SeniSvna 8 zeviT, 
gv. 487-490.
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tovebs mniSvnelovani forumis gareSe, romelic, miuxedavad yvela misi xarvezisa da 
naklovanebebisa, mainc aZlevs moqalaqeebs saSualebas, dafiqrdnen (Tumca stilize-
buli formiT) maTi koleqtiuri TviTmmarTvelobis formebze130. amis sapirispirod, 
yuradRebas proporcionalobisadmi, romelic isea gagebuli, rogorc es am naSrom-
Sia konceptualizebuli, SeuZlia mimarTos konstituciuri azrovnebis mniSvnelo-
vani resursebi universalurisa da konkretulis, formisa da konteqstis sinTezire-
bis ufro produqtiuli mimarTulebiT – im Rrma Zalebis mimarTulebiT, romlebic 
ayalibebs Tanamedrove konstituciur doqtrinasa da Teorias. am proeqtSi fsonebi 
maRalia, albaT iseTi maRali, rogorc Tavad konstituciuri demokratiis bedi mso-
flios bevr kuTxeSi.

130 politikis sajaro sivrceze msjelobisas arendtma dawera, rom „rodesac xalxi ikribeba, samyaro maT Soris 
mainc axerxebs Cadgomas da swored am Sua sivrceSi xdeba yvela adamianuri saqmis warmarTva“, hana arendtis 
„politikis Sesavali“ naSromSi „politikis dapireba“ 106 (jerom konis redaqciiT, 2005) [Hannah Arendt, Introduc-
tion into Politics in The Promise of Politics 106 (Jerome Kohn ed., 2005)].
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