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strasburgis adamianis uflebaTa evropuli 

sasamarTlos mosamarTle

1. debulebis formulireba da struqtura
adamianis uflebaTa evropuli konven-

ciis (SemdgomSi moxseniebuli rogorc 
`konvencia~) merve muxli, inglisur teqstSi, 
uzrunvelyofs fizikuri piris saxlis xel-
Seuxeblobis dacvas, xolo teqstis frangul 
versiaSi, romelsac identuri iuridiuli 
Zala aqvs, igive cnebis gamosaxatavad sityva 
`sacxovrebeli adgilia~ gamoyenebuli. am faq-
tis aRniSvna aucileblad mimaCnia mocemuli 
statiis dasawyisSive, radgan adamianis ufle-
baTa evropuli konvenciis swored franguli 
da ara inglisuri versiis safuZvelze, moxda 
profesiuli saqmianobis adgilis xelSeuxe-
blobis dacvis integrireba adamianis ufle-
baTa evropul samarTalSi.

adamianis uflebaTa evropuli konvenciis 
inglisuri teqstis me-8(1) muxlis formuli-
reba Semdegnairia:

`yvelas aqvs ufleba, pativi sces Tavis pi-
rad da ojaxur cxovrebas, Tavis saxls da 
korespondencias~

frangul versiaSi ki aseTi formulireba 
gvxvdeba:

yvelas aqvs ufleba, pativi sces Tavis pirad 
da ojaxur cxovrebas, Tavis sacxovrebel ad-
gils da korespondencias~.

me-8 muxlis struqtura konvenciis momdevno 
sami muxlis struqturas Seesabameba. is, Tu 
konkretulad ra saerTo aqvs erTmaneTTan am 
or variants, samarTalwarmoebis da marTlm-
sajulebis ganxorcielebisas am debulebebis 
praqtikuli gamoyenebis magaliTebidan unda 
gamoCndes.

mTavari isaa, rom pativiscemis uflebis 
darRveva niSnavs konvenciiT garantirebul 
uflebaSi Carevas. aseT viTarebaSi, gasarkve-
via, ramdenad kanonieri iyo darRveva, ramde-
nad kanonieri mizani hqonda da bolos, ram-
denad saWiro iyo aseTi qmedeba demokratiul 
sazogadoebaSi. sxva sityvebiT rom vTqvaT, 
ramdenad proporciuli iyo qmedeba mizanTan 
mimarTebaSi (Leach, 281-4). Tumca aRsaniSnavia, 
rom realobaSi es sakiTxi yvelaze naklebad 
dgas xolme dRis wesrigSi, maSin roca adamia-
nis uflebaTa evropul sasamarTloSi (Semd-
gomSi moxseniebuli rogorc `sasamarTlo~) 
zemoT aRniSnuli faqtori yovelTvis gaTva-
liswinebulia verdiqtis gamotanisas. pro-
porciuloba yovelTvis upiratesia danarCen 
or faqtorTan mimarTebaSi.

pirveli saqme, romlis farglebSic sasa-
marTlos unda gadaewyvita profesiuli saq-
mianobis adgilis xelSeuxeblobis darRvevis 
problema inglisSi ganixileboda. sasamarTlo 
marTlmsajuleba 1989 wels ganxorcielda. ga-
naCenSi sasamarTlom erTmaneTs Seadara Tavisi 
da wevri-saxelmwifos, rogorc sasamarTlos 
kontraqtori mxaris kompetencia, e.i. sasa-
marTlom konvenciis me-8 muxlTan mimarTebaSi 
diskreciuli uflebamosileba ar dautova we-
vr-saxelmwifos. 

2. diskreciuli uflebamosilebis farglebi 
zemoT aRniSnuli 1989 wlis saqme pirveli 

precedentia, xolo misi erT-erTi momdevno 
saqme, romelic samarTlebrivi dacvis sa-
proceso saSualebebis sakiTxebs ganixilavda 
Cepelis saqme1 iyo. samarTlebrivi dacvis sa-
proceso saSualebis gamoyenebis praqtika 
wina saukunis samocdaaTiani wlebis inglisSi 
damkvidrda anton pileris saxeliT. aRniS-
1 Chappell v. The United Kingdom (app. No. 10461-83), judgment of 30. 
March 1989
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nul praqtikas 1976 wlis anton pileris sa-
qmis saxeli ewoda, romlis farglebSic saa-
pelacio sasamarTlom pirvelad daamtkica 
samarTlebrivi dacvis saproceso saSualebis 
gamoyeneba.

anton pileris brZaneba Sualeduri tipis pi-
robiTi RonisZiebaa, romelic samoqalaqo sa-
marTalwarmoebaSi gamoiyeneba. misi gamoyeneba 
sasamarTlo procesze warmodgenil faqtebzea 
damokidebuli. misi mizani aris braldebulis 
an potenciuri braldebulis mier mtkice-
bulebebis warmodgena gadaitanos faqtobrivi 
masalis ganxilvis procesisTvis. am midgomis 
arsia moulodnelobis Seqmna, radgan bral-
debulis mimarT gamoiyeneba misTvis winaswari 
Setyobinebis da misi poziciis mosmenis gare-
Se. am meTodis gamoyeneba samarTalwarmoebis 
dasawyisSive xdeba. 

anton pileris brZanebis gamocemamde, in-
glisis sasamarTlosTvis damakmayofilebeli 
iyo, Tu a) mosarCele warmoadgenda gansaku-
Trebulad myar mtkicebulebebs dasawyisSive 
imis Sesaxeb, rom misi sarCeli warmatebuli iq-
neboda faqtobrivi masalis ganxilvis SemTxve-
vaSi, b) mosarCelis realuri da potenciuri 
ziani sakmaod niSandoblivi, da g) cxadi iyo, 
rom braldebuli danaSaulebriv dokumentebs 
an sagnebs flobda da mosalodneli iyo, rom 
misi winaswar gafrTxilebis SemTxvevaSi, is 
gaanadgurebda aseT masalebs. 

anton pileris brZaneba gaicema kerZo pi-
ris mimarT samoqalaqo samarTalwarmoebaSi. 
is gansxvavdeba Cxrekis uflebis rwmunebis-
gan, romelsac policia moipovebs sisxlis 
samarTlis saqmis gamoZiebis dros. anton pi-
leris brZaneba, Cxrekis uflebisgan gansxva-
vebiT, obieqtze Zalismieri Sesvlis ufleba-
mosilebas ar gulisxmobs. samarTalwarmoebis 
procesSi braldebulis mxridan brZanebis 
Sesrulebaze uaris Tqma ki, mas mosarCeles-
Tan mimarTebaSi naklebad privilegirebul 
mdgomareobaSi ayenebs. rogorc wesi, anton 
pileris brZanebis aRsrulebis dros dasaSve-
bia policiis gamocxadeba obieqtis sazRvrebs 
gareT, mis mimdebare teritoriaze mSvidobis 
darRvevis incidentebis prevenciis mizniT. 

Cepelis saqmis istoria 1981 wlis Teber-
vlis bolos iwyeba, maSin, roca anton pile-
ris brZaneba gaica. brZaneba imave wlis martSi 
aRsrulda. b-ni Cepeli video klubs flobda, 
xolo mosarCeleebi, romelTac moaxerxes Ce-

pelis winaaRmdeg anton pileris brZanebis 
mopoveba, b-n Cepels adanaSaulebdnen imaSi, 
rom igi filmebis sam iseT kasetas flobda, 
romlebzec mosarCelis inteleqtualuri 
ufleba vrceldeboda. 

mosarCeleebma policiasac Seatyobines, 
rom b-ni Cepeli pornografiuli videofil-
mebis flobaSia eWvmitanili. amis gamo, poli-
ciam moipova rwmuneba, gaeCxrika b.ni Cepelis 
obieqti. 

Cepelis saqmis Tavisebureba is iyo, rom 
anton pileris brZaneba da policiisTvis 
Cxrekis rwmuneba paralelurad iqna gamoye-
nebuli. mogvianebiT, inglisis sasamarTlom 
sasamarTlo procesebze daadastura, rom `an-
ton pileris brZanebis aRsruleba arasworad 
ar ganxorcielebula~. garda amisa, brZanebis 
aRsruleba Cxrekis rwmunebis paralelurad 
iqna gamoyenebuli, `ramac procesi ufro me-
tad represiuli gaxada, vidre kanoniT iyo 
gaTvaliswinebuli~. saapelacio sasamarTlom 
ucvlelad datova pirveli instanciis sa-
samarTlos gadawyvetileba da b-ni Cepelis 
saCivari ar daakmayofila. amave dros, b-n 
Cepels lordTa palataSi gadawyvetilebis ga-
saCivrebis ufleba ar dautova. 1982 wlis oq-
tomberSi, b-nma Cepelma saCivari strasburgis 
sasamarTloSi Seitana, sadac konvenciis me-8 
muxlis savaraudo darRvevas amtkicebda. 

winamdebare statiaSi mocemuli analizis-
Tvis unda aRiniSnos, rom b-ni Cepeli bizness 
sakuTar teritoriaze awarmoebda, romelic 
nawilobriv misi sacxovrebeli adgilis fun-
qciasac asrulebda(Heringa and Zwaak, in Van Dijk 
e.a.723). 

sasamarTlosTvis naTeli iyo, rom mosar-
CelesTan mimarTebaSi konvenciis me-8 muxliT 
garantirebuli uflebebi darRveuli iyo, 
magram evropuli sasamarTlo, erovnul sa-
samarTlosTan erTad, im gadawyvetilebamde 
mivida, rom mosarCelis uflebebSi aseTi Ca-
reva inglisuri kanonebis mixedviT, darRvevas 
ar warmoadgenda (Kastanas, 46). sasamarTlom 
aseve gamoarkvia, rom brZaneba legitimuri 
mizniT iyo gacemuli da aRsrulebuli, xolo 
brZanebis aRsrulebis dros adgilobriv do-
neze mosarCelis sakmarisi garantiebi iyo 
uzrunvelyofili. vinaidan mosarCelis Tavis 
saCivarSi, ZiriTadad, brZanebisa da Cxrekis 
Tanadrouli aRsrulebis winaaRmdeg davobda, 
sasamrTlom daadgina, rom 66-e paragrafis 
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Tanaxmad, mosarCeles ar uTxovia, romelime 
RonisZiebis gadavadeba, vidre pirveli ar 
dasruldeboda~. sasamarTlos kidev erTi das-
kvna is iyo, rom `b-n Cepels saSualeba hqonda, 
daecva Tavisi interesebi brZanebis aRsrule-
bis periodSi~.

amdenad, sasamarTlos gadawyvetilebis Ta-
naxmad, konvenciis me-8 muxlis darRvevas 
adgili ar hqonia. aseTi gadawyvetilebis sa-
fuZvlad, sasamarTlom, ZiriTadad, propor-
ciulobis principi gamoiyena (Kastanas, 63). 

Cepelis saqmidan Cans, rom sasamarTlom 
wevr-saxelmwifos garkveuli diskreciuli 
uflebamosileba dautova. ganaCenis 54-e pa-
ragrafSi sasamarTlo xazgasmiT aRniSnavs, 
rom misi `uflebamosileba, gadaxedos adgi-
lobriv kanonebs, SezRudulia~. adgilobrivi 
ganaCenebi ucvleli darCa, sasamarTlos sa-
qmeSi darRveva ar aRmouCenia, xolo profe-
siuli saqmianobis adgilis xelSeuxeblobis 
dacvis sakiTxisadmi sasamarTlom Caurevlo-
bis politika airCia (Jacobs & White, 254). Tuki 
adgilobriv doneze Cxrekis winaaRmdeg dac-
vis meqanizmebi saerTod ar iarsebebda, maSin 
wevri-saxelmwifoebis gafarToebuli diskre-
ciuli uflebamosilebis datoveba sasamarT-
losTvis problemuri iqneboda, gansakuTre-
biT maSin, Tu sasamarTlo daadgenda, rom 
qveynis sakanonmdeblo sistema uzrunvelyofs 
sakmaris dacviT meqanizmebs TviTneburi/mike-
rZoebuli gadawyvetilebebis winaaRmdeg.

mxolod ramdenime wlis Semdeg Seicvala sa-
samarTlos damokidebuleba. bolo periodSi, 
SedarebiT samarTalSic aRiniSneba cvlile-
bebi sxvadasxva mimarTulebiT. 

3. gansxvavebuli midgomebi SedarebiT 
samarTalSi

zemoT ganxiluli problemisadmi im drois-
Tvis arsebuli midgomebidan, roca sasamarT-
lom Cepelis saqmeze gamoitana gadawyveti-
leba, ori maTgani gansakuTrebuli aRniSvnis 
Rirsia. pirveli maTgani saerTaSoriso donis, 
xolo meore erovnuli donis praqtikaa. ero-
vnul doneze im qveynis samarTals ganvixi-
lavT, romelSic zemoT ganxilul SemTxvevas 
hqonda adgili. aRniSnulma precedentma sa-
marTalwarmoebis ganviTarebaSi gadamwyveti 
roli iTamaSa. 

Cepelis saqmeze sasamarTlos mier gana-
Cenis gamotanidan eqvsi Tvis Semdeg kidev 

erTi evropuli instituti dadga profesiu-
li saqmianobis xelSeuxeblobis darRvevis 
problemis winaSe. am saqmesTan dakavSirebiT, 
hoxsti komisiis winaaRmdeg, evropis kavSi-
ris marTlmsajulebis sasamarTlom uari Tqva 
dacvis uzrunvelyofaze im motiviT, rom 
xelSeuxeblobis principi vrceldeboda mxo-
lod saxlze da ara profesiuli saqmianobis 
adgilze. evropuli sazogadoebis marTlmsa-
julebis sasamarTlom gamoarkvia, rom evro-
puli sazogadoebis wevr-saxelmwifoebSi 
mniSvnelovnad gansxvavebuli sistemebi iyo 
damkvidrebuli sakuTrebis dacvis, rogorc 
xarisxis, ise tipebis mixedviT. garda amisa, 
evropuli sazogadoebis marTlmsajulebis sa-
samarTlom gamoarkvia, rom adamianis ufle-
baTa evropul sasamarTloSi msgavsi samar-
Talwarmoebis precedents adgili ar hqonia2. 
sasamarTlom daadgina, rom konvenciis me-8 
muxlis dacva, romelic pirovnebis saxlis 
xelSeuxeblobas uzrunvelyofda, piris pro-
fesiuli saqmianobis adgilze ver gavrcel-
deboda (Sudre, 407). evropuli sazogadoebis 
marTlmsajulebis sasamarTlom evropuli 
sazogadoebis institutis gadawyvetilebis 
gadaxedva safuZvelmoklebulad miiCnia (ga-
dawyvetilebis gadaxedvis safuZvlebi ixileT 
Semdeg avtorTan Shaw, 499, 522-3). 

aRniSnuli gadawyvetileba gavrcelda imave 
wels evrokavSiris marTlmsajulebis sasa-
marTlos mier ganxilul sxva saqmeebze 3. 

germanul sasamarTlos ki absoluturad 
sapirispiro midgoma hqonda. maT ufro far-
To interpretacia gaukeTes germaniis Ziri-
Tadi kanonis me-13 muxliT gaTvaliswinebul 
konstituciur garantiebs. kerZod ki, saxlis 
xelSeuxeblobis dacva profesiuli saqmiano-
bis adgilzec vrceldeboda. aseTive pozicia 
hqonda federalur konstituciur sasamar
Tlos 4.

amavdroulad, germaniis kanonmdeblobac 
identur princips efuZneboda. sisxlis sa-
marTlis saproceso kodeqsiT dadgenili iyo, 
rom saxlis an pirovnebis sakuTrebaSi arse-
buli sxva obieqtebis, romlebic danaSaule-
briv saqmeSi ar figurirebs, Cxreka, dasaSvebia 
mxolod kanoniT gaTvaliswinebul SemTxveveb-

2 Hoechst v. Commission [1989] ECR 2859, 2924
3 Dow Benelux v. Commission [1989] ECR 3137, 3157 and DowChemical 
Iberica and others v. Commission [1989] ECR 3165,3185
4 judgment of 13 October 1971, Entscheidungssammlung des Bundesver-
fassungsgerichts, vol. 32, 54
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Si. aseTive iyo federaluri sakonstitucio 
sasamarTlos damokidebulebac. profesiuli 
saqmianobis adgilze vrceldeboda xelSeuxe-
blobis dacva5.

amdenad, saerTaSoriso instanciebis mid-
goma gansxvavdeboda germaniis adgilobrivi 
kanonisgan im periodSi, roca adamianis ufle-
baTa evropul sasamarTloSi, 1992 wels, nimi-
ci germaniis winaaRmdeg saqmis ganxilvis dro 
dadga6.

 4. kanonis damkvidreba
nimicis saqme aRiZra praqtikosi iuristis 

sarCelis safuZvelze fraiburgidan (brais-
gau, germania). mosarCele, qalaqis sabWos we-
vri da, amavdroulad, antiklerikaluri jgu-
fis aqtivistic iyo. politikurma partiam, 
romlis siidanac airCies igi qalaqis sabWos 
wevrad, gamoiyena misi misamarTi safosto yu-
Tis nomriT partiuli miznebisTvis da kores-
pondenciisTvis. 

am misamarTidan ucnobma pirovnebam gag-
zavna werili mosamarTlis saxelze, rome-
lic Seuracxmyofel elementebs Seicavda. 
Seuracxyofa mosamarTlis mier ganxilul 
erT-erT saqmes ukavSirdeboda, romelic im 
saeklesio gadasaxadebs exeboda, romelTa wi-
naaRmdeg anti-klerikaluri jgufebi marTa-
vdnen kampanias. am faqtma eWvi aRZra, rom, an 
Tavad mosarCele, an misi klienti iyo werilis 
avtori. amdenad, sajaro prokurorma moipova 
sasamarTlos rwmuneba, gaeCxrikaT mosarCelis 
iuridiuli ofisi. Cxreka ofisis ori asisten-
tis TandaswrebiT, ganxorcielda. mosarCe-
lem, vidre strasburgis sasamarTlos mimar-
Tavda, adgilobrivi iuridiuli meqanizmebi 
amowura Cxrekis RonisZiebis ganxorcielebis 
winaaRmdeg.

sasamarTlom am saqmis ganxilvis Semdeg 
daadgina, rom konvenciis me-8 muxliT ga-
Tvaliswinebuli, mosarCelis garantirebuli 
uflebis darRvevas hqonda adgili. 

sasamarTlom aseve aRniSna, rom zogierT 
saxelmwifoSi sityva `saxli~, romelic konven-
ciis inglisuri teqstis me-8 muxlSia gamoyene-
buli, `profesiuli saqmianobis xelSeuxeblo-
bazec vrceldeba~ (ganaCenis 30-e paragrafi). 
sasamarTlos kidev erTi SeniSvna, ganaCenis 
imave paragrafSi, gaxldaT is, rom `aseTi in-

5 Art. 103 Code of Criminal Procedure of the Federal Republic of Germany
6 Niemietz v. Germany, app. No. 13710/88, judgment of 16 December 1992

terpretacia sruliad harmonizebulia fran-
gul teqstTan, vinaidan sityvas ̀ sacxovrebeli 
adgili~ ufro farTo mniSvneloba aqvs, vidre 
sityvas `saxli~ da, amdenad, masSi pirovnebis 
profesiuli saqmianobis adgilic SeiZleba mo-
viazroT~. 

Tumca sasamarTlom daadgina, rom konven-
ciiT gaTvaliswinebuli mosarCelis uflebaSi 
Careva kanonis dacviT moxda da mizezis le-
gitimuroba kiTxvis niSnis qveS ar damdgara, 
vinaidan arc mosarCele moiTxovda amas. meore 
mxriv, sasamarTlom daadgina, rom Careva ar 
iyo miznis proporciuli da rom demokra-
tiul sazogadoebaSi iuristis ofisis Cxreka 
dacvis specialuri proceduruli garantie-
biT uzrunvelyofis gareSe (paragrafi 73). 
saboloo jamSi, sasamarTlom gamoarkvia, rom 
konvenciis me-8 muxliT gaTvaliswinebuli 
uflebis darRvevas hqonda adgili.

nimicis saqmeze gamotanili ganaCeni ga-
damwyveti mniSvnelobis iyo da sasamarTlo 
praqtikis ganviTarebis kursi Secvala. es iyo 
pirveli precedenti, roca sasamarTlom pro-
fesiuli saqmianobis adgilis xelSeuxeblo-
bis ufleba mianiWa fizikur pirs (Heringa and 
Zwaak in Van Dijk, 723; Jacobs & White, 255; Renucci, 
164). profesiuli saqmianobis adgilis dacva 
garantirebuli unda yofiliyo TviTneburi 
Cxrekisgan. am precedentis Semdeg aRniSnuli 
midgoma kanonad iqca. 

5. kanonis Semdgomi ganviTareba
nimicis saqmis ganxilvis Sedegad Camoyali-

bebul wess, romelic profesiuli saqmianobis 
adgilis xelSeuxeblobis dacvas iTvaliswi-
nebs, sasamarTloebi mas Semdeg icaven (5.1). 
iyo ganaCenebic, romlebSic sasamarTlom kidev 
ufro ganavrco misi aRsrulebis sfero (5.2).

5.1. precedentis damkvidreba
nimicis saqmis precedenti ganmeorda kre-

miu safrangeTis winaaRmdeg saqmeSi7. saqmeSi 
mosarCele iyo Rvinis sabiTumo firmis Ta-
vmjdomare da mmarTveli direqtori, romlis 
saTavo ofisi marselSi mdebareobda. 1976-1980 
wlebSi Catarebuli sagamoZiebo RonisZiebebis 
farglebSi, frangma mebaJeebma ganaxorcieles 
oTxmocdasami sagamoZiebo operacia, mosar-
Celis firmis saTavo ofisis da misi saxlis 
Cxrekis CaTvliT. 
7 Crémieux v. France, ( app. No. 11471/85), judgment of 25 February 1993
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sisxlis samarTlis warmoeba mosarCelis wi-
naaRmdeg misTvis jarimis dakisrebiT dasrul-
da. misi firmac dajarimda. man gadawyveti-
leba adgilobriv sasamarTlo instanciebSi 
gaasaCivra konvenciis me-8 muxlis darRvevis 
safuZvliT manam, vidre Tavad gamomZiebeli 
gaasaCivrebda sasamarTlos gadawyvetilebas. 
zemdgom instanciaSi, saapelacio sasamarT-
los raionuli sasamarTlosgan gansxvavebuli 
gadawyvetileba ar gamoutania aRniSnul saq-
meze. uzenaesi sasamarTlos gadawyvetilebi-
Tac aRniSnuli muxlis darRvevas adgili ar 
hqonia. bolos mosarCelem strasburgis sasa-
marTlos mimarTa. 

adamianis uflebaTa evropulma sasamarT-
lom daadgina, rom mosarCelis konvenciis me-8 
muxliT gaTvaliswinebuli ufleba dairRva. 
sagamoZiebo RonisZiebebi legitimuri mizeziT 
ganxorcielda adgilobrivi kanonmdeblobis 
mixedviT, magram sasamarTlom gadawyvita, rom 
msgavsi Careva `ar warmoadgenda saWiroebas 
demokratiul sazogadoebaSi (ganCinebis 36-e 
paragrafi).

sasamarTlom, praqtikulad, gaimeora Cepelis 
saqmeze miRebuli gadawyvetilebis precedenti, 
romlis arsic imaSi mdgomareobda, rom saxelm-
wifoebs rCebaT diskreciuli uflebamosileba 
Carevis saWiroebis Sefasebis sakiTxSi. Tumca 
sasamarTlom ganCinebaSi xazi gausva, rom dis-
kreciuli uflebamosileba unda Seesabame-
bodes `evrupuli zedamxedvelobis principebs~ 
(paragrafi 38). evropuli zedamxedvelobis 
ideis xazgasma da, amavdroulad, wevri saxel-
mwifoebisTvis diskreciuli uflebamosilebis 
datoveba Cxrekisa da TviTneburi gadawyveti-
lebebis kontrolis mimarT sasamarTlos axle-
bur midgomas asaxavda, miuxedavaT imisa, rom 
sakiTxis mimarT sasamarTlos Zireuli damoki-
debuleba ucvleli rCeboda. 

sasamarTlos mTavari principi is iyo, rom 
kanonmdeblobaSi da realobaSi Cxrekis gan-
xorcielebisas `daculi unda iqnes adekvatu-
ri da efeqturi zomebi uflebebis darRvevis 
prevenciisTvis~ (39-e paragrafi). unda aRi-
niSnos, rom es midgoma sabolood damkvidrda 
sasamarlo saqmeTa warmoebaSi. `uflebis dac-
vis meqanizmebis~ Semowmeba Cepelis saqmidan 
daiwyo da nimicis saqmeSic ganmeorda. sasa-
marTlos SefasebebSi uflebebis darRvevebis 
winaaRmdeg arsebul dacviT meqanizmebs yo-
velTvis gadamwyveti mniSvneloba hqonda (ixi-

leT, iakobi TeTris winaaRmdeg 255, aRniSnul 
saqmeze gadawyvetilebis gamotanisas dacul 
iqna nimicis precedenti).

sasamarTlom daadgina, rom adgili hqonda 
konvenciis merve muxliT gaTvaliswinebuli 
uflebebis darRvevas da amiT daadastura 
TviTneburi Cxrekis faqtebis mimarT misi wina 
msjelobebis da midgomis siswore. Tumca unda 
aRiniSnos, rom yvela zemoT moxseniebul sa-
qmeSi mosarCele fizikuri piri iyo. sasamarT-
los winaSe kidev erTi gamowveva idga: moxde-
boda Tu ara profesiuli saqmianobis adgilis 
xelSeuxeblobis principis gavrcoba iuri-
diul pirebze da kompaniebze.

5.2. precedentis gavrcoba
nimicis saqmeSi gamoyenebuli principis, fi-

zikuri pirebis sacxovrebeli adgilis xel-
Seuxeblobis dacvis kompaniebze gavrcobis 
sakiTxi, pirvelad 2002 wels wamoiWra safran-
geTSi Société Colas Est saqmesTan dakavSirebiT 8.

safrangeTis mTavrobam erovnul sagamoZie-
bo ofiss daavala farTomasStabiani gamoZiebis 
Catareba sajaro samuSaoebis Semsrulebeli 
kontraqtorebis saqmianobasTan dakavSire-
biT. 1985 wlis noemberSi, inspeqtorebma Ta-
nadrouli reidi Caatares ormocdaTeqvsmet 
kompaniaSi menejmentis Tanxmobis gareSe da 
amoiRes aTasobiT dokumenti. mosarCelis kom-
paniebis ofisebic reidis obieqti gaxda.

mosarCele kompaniebma inspeqtorebis mier 
sasamarTlo rwmunebis gareSe Catarebuli 
Cxreka da dokumentebis amoReba safrangeTis 
sasamarTlo instanciebSi 1945 wlis brZane-
bulebis mixedviT gaasaCivres. mosarCeleebi 
aseve daeyrdnen konvenciis me-8 muxls. pari-
zis saapelacio sasamarTlom daadgina, rom 
konvenciis me-8 muxlis darRvevas adgili 
ar hqonia. mosarCele kompaniebi dajarimd-
nen, xolo sakasacio saCivris miRebaze uari 
eTqvaT. mosarCeleebma strasburgis adamia-
nis uflebaTa evropul sasamarTlos mimarTes 
konvenciis me-8 muxlis savaraudo darRvevis 
mizeziT. 

safrangeTis mTavrobam saWirod ar CaTva-
la nimicis precedentis gameoreba. maT ga-
nacxades, rom, `miuxedavad imisa, rom sasa-
marTlos ganCinebis Tanaxmad, profesiuli 
da biznes misamarTebis xelSeuxebloba garan-

8 Société Colas Est and Others v. France (app. No. 37971/97), judgment of 
16 April 2002
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tirebulia konvenciis me-8 muxliT, yvela is 
saqme, romelzec aRniSnuli precedentis ga-
meoreba moxda, exeboda adgils, sadac fiziku-
ri piri axorcielebda Tavis saqmianobas~ (mTa-
vrobis xedva ganCinebis 30-e paragrafidan). 

mTavrobam ar uaryo is faqti, rom iuri-
diul pirebs SesaZlebelia esargeblaT imave 
uflebebiT, rac fizikur pirebs mieniWaT, ma-
gram mainc Tvlida, rom iuridiul pirebs `ar 
SeeZloT iseve myarad moeTxovaT profesiuli 
an biznesis saqmianobis adgilis dacva, ro-
gorc es fizikur pirebs SeeZloT~ (30-e para-
grafi).

marTalia, mTavroba miiCnevda, rom mosar-
Celis kompaniebis Semowmeba konvenciis me-8 
muxliT garantirebul uflebebSi Carevas niS-
navda, magram Tvlida, rom sagamoZiebo Ronis-
Ziebebis ganxorcielebisas adgili ar hqonia 
TviTnebur qmedebas, radgan adgilobrivi sa-
samarTlo ganxilva, Tund postfaqtum Cata-
rebuli, iyo efeqturi da samarTliani. aR-
niSnuli gancxadeba, bunebrivia, sasamarTlos 
mier gamoyenebuli `xelSeuxeblobis gamoc-
dis~ dasaZlevad iyo mimarTuli. 

sasamarTlom ki daadgina, rom adgilobriv 
kanonmdeblobaSi, im periodSi, roca aRniSnul 
movlenebs hqonda adgili, dacvis saTanado me-
qanizmebi ar arsebobda. amdenad, sasamarTlom 
gamoiyena rogorc nimicis precedenti, ise 
xelSeuxeblobis gamocdac. 

pirvel rigSi, sasamarTlom ganacxada, rom 
adamianis uflebaTa evropuli konvencia co-
cxali organizmi iyo. amdenad, misi interpre-
tacia Tanamedrove pirobebis gaTvaliswine-
biT unda momxdariyo. konvenciis dinamikuri 
interpretaciis Sedegad, sasamarTlom ga-
nacxada: `movida dro, roca konvenciis me-8 
muxliT gaTvaliswinebuli garantiebi kompa-
niis iuridiuli ofisis, filialebis da sxva 
biznes obieqtebis xelSeuxeblobazec unda ga-
vrceldes~ (ganCinebis 41-e paragrafi). 

sasamarTlom aseve daadgina, rom Catare-
buli RonisZiebebi kanonis Sesabamisi iyo da 
iseT legitimur miznebs emsaxureboda, ro-
gorebicaa qveynis keTildReoba da danaSau-
lis prevencia. dabolos, sasamarTlom daad-
gina, rom mosarCelis kompaniis uflebebSi 
Careva demokratiul sazogadoebaSi saWiro ar 
iyo da, amdenad, mosarCelis winaaRmdeg gan-
xorcielebuli qmedeba konvenciis me-8 muxlis 
darRvevad miiCnia (Barkhuyisen/van Emmerik, 15-

6). sasamarTlom am SemTxvevaSic, saxelmwi-
foebs dautova diskreciuli uflebamosile-
bis saSualeba uflebebSi Carevis saWiroebis 
Sefasebis sakiTxSi, Tumca aRniSna, rom Cata-
rebuli RonisZiebebi `evropuli zedamxedve-
lobis principebs~ unda Seesabamebodes (wevri 
saxelmwifoebisTvis diskreciuli uflebamo-
silebis saSualebis datovebasTan dakavSire-
biT evropuli zedamxedvelobis sakiTxi ixi-
leT avtorTan, d. popoviCi, 112).

xelSeuxeblobis testis gamoyenebiT, sasa-
marTlom xazi gausva `uflebebis xelyofis 
winaaRmdeg adekvaturi da efeqturi dacvis 
meqanizmebis~ saWiroebas (48-e paragrafi). sa-
samarTlos ganCineba Semdegnairi iyo (49-e pa-
ragrafi): `miuxedavad imisa, rom iuridiuli 
piris profesiul saqmianobaSi Carevis miznebi 
SesaZloa, gamarTlebuli iyos, sasamarTlo 
Tvlis, rom mocemul saqmesTan dakavSirebiT 
ganxorcielebuli sagamoZiebo RonisZiebebi 
legitimuri miznebis proporciuli ar iyo~.

amgvari gadawyvetilebiT, sasamarTlom ni-
micis precedenti ganavrco iuridiul pirebze 
da kompaniebze profesiuli saqmianobis xel-
Seuxeblobis dacvis sakiTxSi (Heringa and Zwaak 
in Van Dijk e.a. 723). es ki sasamarTlo praqtikaSi 
mniSvnelovani, win gadadgmuli nabiji iyo. 

6. dacvis limitebi
bolo drois sasamarTlo praqtikam konven-

ciis me-8 muxliT gaTvaliswinebuli uflebis, 
profesiuli saqmianobis dacvasTan dakavSi-
rebiT, interpretaciaSi garkveuli limitebis 
dawesebis saWiroeba moitana. SezRudvebi 2005 
wels levi da filoni safrangeTis winaaRmdeg 
saqmis ganxilvisas dawesda9.

es ukanaskneli saqme ramdenadme Taviseburi 
iyo da mosarCeleebi, miuxedavad imisa, rom 
erTi da igive advokati icavdaT, gansxvavebu-
li niuansebiT warsdgnen sasamarTlos winaSe. 
mosarCeleebi fermerebi iyvnen, TiToeul ma-
Tgans msgavsi sasoflo-sameurneo biznesi 
hqonda, konkretulad ki Rorebis ferma. maTi 
saqmianoba veterinaruli samsaxuris pirdapir 
inspeqcias eqvemdebareboda.

pirveli mosarCele, b-ni levi mis meuRles-
Tan erTad flobs SezRuduli pasuxismgeblo-
bis kompanias da fermas misi sacxovrebeli 
adgilis mezobel raionSi. ferma misi binidan 

9 Leveau and Fillon v. France (app. Nos. 63512/00 and 63513/00), judg-
ment of 6. September 2005
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ramdenime kilometrSia. 1997 wlis erT dRes 
inspeqtori ewvia fermas ekologiuri normebis 
dacvis Sesamowmeblad. mosarCele im dros mi-
vida fermaSi, roca revizia mimdinareobda. ins-
peqtorma fermaSi myofi Rorebi daTvala, sul 
210 suli. raodenobis mixedviT, ferma iseTi 
meurneobis kategoriaSi Sedioda, romelSic 
40-ze met da 450-ze nakleb Rors zrdian. mo-
sarCelem inspeqtors ver warmoudgina raime 
administraciuli aqti, romlis Tanaxmadac, 
aseTi meurneobis warmoebis ufleba hqonda.

b-nma levim pirveli instanciis sasamarTlo 
procesze ganacxada, rom inspeqtoris vizitis 
Sesaxeb mas winaswar ar Seatyobines da, garda 
amisa, inspeqtoris mier daTvlili Rorebis 
raodenoba arazusti iyo. amasTan erTad, mo-
sarCele misi samyofi adgilis xelSeuxeblo-
bis uflebis darRvevaze miuTiTebda. sasa-
marTlom ki daadgina, rom darRvevas adgili 
ar hqonia. 

saapelacio sasamarTlos gadawyvetile-
bis Tanaxmad ki, samyofi adgili, principSi, 
SeiZleba gulisxmobdes piris profesiuli da 
komerciuli saqmianobis adgils, Tumca mo-
sarCelis mtkicebisgan gansxvavebiT `Rore-
bis ferma, romelic eqskluziurad mxolod 
Rorebis mosaSenebladaa Seqmnili, araviTar 
SemTxvevaSi ar SeiZleba CaiTvalos piris sa-
myof adgilad, romlis xelSeuxebloba konven-
ciis me-8 muxliTaa garantirebuli~. 

sakasacio sasamarTlom mosarCelis meore 
saCivari ar miiRo im motiviT, rom inspeqto-
ris viziti ekologiuri normebis dacvis Se-
samowmeblad kanonieri iyo da winaswar gafr-
Txilebas ar saWiroebda. am SemTxvevaSi arc 
sacxovrebeli adgilis Cxrekas hqonia adgili. 
sabolood, b-nma levim saCivari adamianis 
uflebaTa evropul sasamarTloSi, stras-
burgSi Seitana. sarCelis safuZveli konven-
ciis me-8 muxlis darRveva iyo. 

meore mosarCeles, b-n filons, odnav ufro 
gansxvavebuli mdgomareoba hqonda. misi fer-
ma, Senobebis kompleqsis erT nawilSi iyo gan-
Tavsebuli. misi piradi sacxovrebeli binac 
amave kompleqsSi mdebareobda. 

inspeqtoris viziti mosarCelis Tandaswre-
biT ganxorcielda. inspeqtorma aRmoaCina, 
rom fermaSi 450 Rorze meti iyo, daaxloebiT 
600 suli. aseTi zomis fermisTvis, mosarCeles 
prefeqtis nebarTva unda hqonoda, romelic 
am ukanasknelma ver warmoudgina inspeqtors. 

vidre is strasburgis sasamarTlos mimarTa-
vda, adgilobrivi sasamarTlos gadawyvetile-
biT Tavad iqna dajarimebuli. 

adgilobriv sasamarTlo procesze b-ni fi-
loni amtkicebda, rom misi sacxovrebeli ad-
gilis xelSeuxebloba iqna darRveuli. saa-
pelacio sasamarTlom daadgina, rom soflis 
meurneobis sawarmoo adgili, romelsac ins-
peqtori ewvia, b-ni filonis sacxovrebeli ad-
gilisgan gamoyofili iyo. 

sakasacio sasamarTlom igive pozicia Sei-
narCuna b-n livis saqmeze da daadgina, rom 
inspeqtoris viziti winaswar Setyobinebas ar 
saWiroebda da arc sacxovrebeli adgilis 
Cxrekas hqonia adgili. 

strasburgis sasamarTloSi pirvelma mosar-
Celem Tavdapirveli sarCeli Seucvlelad da-
tova, romlis Tanaxmadac _ misi profesiuli 
samyofi adgilis xelSeuxeblobis ufleba da
irRva inspeqtoris gaufrTxilebeli vizitiT. 
meore mosarCele ki amtkicebda, rom vinaidan 
ferma imave kompleqsSi iyo ganTavsebuli, sa-
dac misi saxli, konvenciis me-8 muxliT gaTva-
liswinebuli sacxovrebeli adgilis xelSeuxe-
blobis uflebis darRvevas hqonda adgili. 

sasamarTlom gadawyvita, rom sacxovrebeli 
saxlis cneba, nimicis saqmeze miRebuli ga-
dawyvetilebis Tanaxmad, SeiZleba Seicavdes 
ofiss an kabinets pirisa, romelic liberalu-
ri profesiuli saqmianobiTaa dakavebuli. sa-
samarTlom aseve Cepelis saqmis precedentis 
arsebobas gausva xazi, romlis farglebSic 
Cxrekis Catareba piris saxlsa da, amavdrou-
lad, ofisSi konvenciis me-8 muxliT gaTva-
liswinebuli uflebis darRvevad iqna miCneu-
li. am or saqmesTan erTad, sasamarTlom 
moixsenia Société Colas Est –is saqmeze miRebuli 
gadawyvetileba, romlis Tanaxmad, konvenciis 
me-8 muxlis interpretacia SesaZlebelia ise, 
rom biznes obieqtis xelSeuxeblobis garanti-
asac gulisxmobdes.

sasamarTlom daadgina, rom inspeqtorebis 
viziti kanonis Sesabamisad ganxorcielda, ke-
rZod ki, garemos dacvis kanonmdeblobis Ta-
naxmad. inspeqtorebs legitimuri mizezi hqon-
daT, xolo, Tu ramdenad proporciuli iyo 
mizanTan mosarCeleebis uflebebSi Careva da 
ramdenad saWiro iyo aseTi moqmedeba demo-
kratiul sazogadoebaSi an ekuTvnoda Tu ara 
am konkretul SemTxvevebSi Semowmebuli adgi-
lebi sacxovrebel adgils, dasadgeni iyo. 
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sasamarTlom aRniSna, rom sacxovrebeli ad-
gilis cneba konvenciis me-8 muxlis fargleb-
Si SesaZloa Seicavdes profesiuli saqmiano-
bis adgils. Tumca sasamarTlom gadawyvita, 
rom am konkretul SemTxvevaSi mosarCeleebis 
braldeba usafuZvlo iyo. 

pirveli mosarCelis mtkicebiT, mas ori 
sacxovrebeli adgili hqonda, romlebic erT-
maneTisgan ramdenime kilometriT iyo daSore-
buli da sxvadasxva raions ekuTvnoda. garda 
amisa, pirvel SemTxvevaSi mosarCele fizikuri 
piri iyo, romelic SezRuduli pasuxismge-
blobis kompanias flobda. sinamdvileSi, 
obieqti kompaniis sakuTreba iyo da ara fi-
zikuri piris. amdenad, sasamarTlom CaTvala, 
rom konvenciis me-8 muxlis darRvevas adgili 
ar hqonia. sarCeliT b-nma levim mimarTa sasa-
marTlos da ara kompaniam, romelic Semowme-
buli obieqtis realuri mflobeli iyo. 

meore mosarCelis SemTxvevaSi, sasamarT-
lom daadgina, rom inspeqtoris mier Semowme-
buli obieqti, romelic sasoflo sameurneo 
saqmianobisTvis gamoiyeneboda da romelic 
mosarCelis sacxovrebeli saxlis gverdiT 
mdebareobda, Senobebis imave kompleqsSi, ar 
warmoadgenda sacxovrebeli adgilis an ofi-
sis nawils. 

amdenad, sasamarTlos gadawyvetilebiT, 
Rorebis ferma ver CaiTvleboda sacxovrebe-
li adgilis nawilad da masze profesiuli saq-
mianobis adgilis xelSuexeblobis dacvis wesi 
ver gavrceldeboda konvenciis me-8 muxlis 
farglebSi. Sesabamisad, sasamarTlom meore 
mosarCelis saqmis ganxilvis Sedegadac pirve-
lis identuri ganCineba gamoitana. 

am SemTxvevaSi mosarCeleebis mTavari mizani 
iyo, erTi mxriv, sacxovrebeli adgilis cnebis 
farTo definiciis gamoyeneba da meore mxriv, 
inglisuri gagebiT, sityva `saxlis~ viwro 
mniSvnelobisken dabruneba. aRniSnuli ten-
denciebi ramdenadme urTierTsawinaaRmdego 
iyo da amitom, sasamarTlos mouxda garkveu-
li SezRudvebis daweseba sasamarTlo praqti-
kaSive damkvidrebuli precedentis samomavlo 
gamoyenebaze. is, rom xelSeuxeblobis ufleba 
profesiuli saqmianobis adgilzec gavrcel-
da, imas ar niSnavda, rom dacvis ufleba am 
cnebis axali mniSvnelobiT SeuzRudavi da 
ukontrolo iqneboda; logikuri msjelobis 
CarCoebidan gasvla SeuZlebeli iyo. 

7. daskvna
profesiuli saqmianobis adgilis xelSeuxe-

blobis dacvis garantiebi adamianis uflebaTa 
evropuli sasamarTlos miRwevaa, romelic sa-
samarTlo praqtikis Sedegad damkvidrda. misi 
iuridiuli safuZvelia adamianis uflebaTa 
evropuli konvenciis merve muxli. 

profesiuli saqmianobis adgilis xelSeuxe-
blobis dacvis garantia im saqmeebze vrcel-
deba, romlebSic sasamarTlo konvenciis me-8 
muxlis darRvevas daafiqsirebs. wevr saxel-
mwifoebs diskreciuli uflebamosileba rCe-
baT konvenciiT garantirebul uflebebSi Ca-
revis saWiroebis gansazRvraSi. iskreciuli 
uflebamosilebis areali ki evropuli ze-
damxedvelobiT aris SezRuduli, romelsac 
`xelSeuxeblobis testi~ SegviZlia vuwodoT. 
sasamarTlo yovelTvis aRiarebs adgilobivi 
sasamarTlo aRsrulebis RonisZiebebis arse-
bobas da efeqturobas, romelTa meSveobiT, 
Cxrekis SemTxvevaSi, TviTneburi qmedebebis 
Tavidan acileba xdeba. Tu adgilobriv do-
neze xelSeuxeblobis garantiebi efeqturi 
araa, maSin sasamarTlo Tvlis, rom konvenciis 
me-8 muxli irRveva. 

sasamarTlo praqtikis ganviTarebis parale-
lurad, profesiuli saqmianobis adgilis xel-
Seuxeblobis dacvis garantiebi gaizarda fi-
zikur pirebTan mimarTebaSi. Tavdapirvelad, 
mxolod fizikur pirebze vrceldeboda pro-
fesiuli saqmianobis adgilis xelSeuxeblobis 
dacvis garantia, xolo amJamad kompaniebs, anu 
iuridiul pirebsac, aqvT dacvis garantiis 
moTxovnis ufleba. 

dabolos, sasamarTlo praqtikis winaSe pro-
fesiuli saqmianobis adgilis xelSeuxeblobis 
cnebis gavrcobis sakiTxi dadga. sasamarTlom 
uari Tqva profesiuli saqmianobis adgilis 
cnebaSi gaeerTianebina adgili, sadac warmoe-
ba mimdinareobda, radgan sacxovrebeli adgi-
lis yoveldRiur da logikur interpretacias 
ar Seesabameboda, franguli profesiuli sa-
myofi adgilis gagebiTac ki. profesiuli saq-
mianobis adgilad iTvleba mxolod is adgili, 
saidanac biznesis marTva xdeba. 

(Lausanne, July 2008)
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