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* bobgmPmogds 0bamobn® gbsdyg: Abusive Judicial Review: Courts Against Democracy. §obsdwgdsthg bGe@os, mogosdomggma
a0dmdzgybos UC Davis Law Review-3o, bgmBobofgomBos: https://lawreview.law.ucdavis.edu/issues/53/3/53-3_Landau_Dixon.pdf.
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30060360, ©93m3Ms@osdg dmmmo®mmobogmo magosbbdgdol dmogst aobdsbbzeggdgm 603sbl
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396mba o698y dggoboBddgdols 3odmygbgdols Boggmew, Aggbo &mal sg3@mMogetgdo dg@fomo
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LoBMomgdgdl Jodstrmszgh, 3mbBLEGMGEONG FabGogol 0dazemon aswszgmgdal dodbom, Hm3
Losthggbm ©535F0 Logmmet 0b@gMglbgdl Imetamb.? dmemm 3gMomedo strogo 360836gmmgab
03630 5383039096, ™3 FggErmgdnmo @@ gdo BMszomo mgsmbadMobom obgmogg oy3ggmos
©9dm 3G onmo ghmdool 83 Gommal dodstrm, Mmamt dMsgsmo Lbgs Jggysbs s dotrmmas,
Lbgs d39469330 F93Rbgmemo aodsxtmbomgdgmo bob3bgdo sdo Bg0b0Bbgds.*

mamtz B9ghmgdnm 388 gddo, olg 3ol gotrgm, Lobsdstrmmm smogddgds 9erc-96c Bmegst
0030533000 39Jdo60bds sbsmo sg@mEo@strmmo Mgyndgdobasb dmdwabotrg LogtOHmbggdmsb
a0bsdzmoggdmo. dmbodoomggdl bLom  ax6m  b3omow dmyfmogdab  ©gdmaMa@oob
sboogoe 36MmigbgdBo RoMggoboggh o6 ,gdmagtsGonmo 3grocgdsBo™ dmbsFomgmdol
30mgdaboggh. ,9dmaMs@ogmmo Jgxrotgdol” gzgms dpogmmds Fo®do@gdnmo o6 o0dbgds.
09939, LogmMBLEGMEoM Lobsdstrmnmmygdl Fgmdmosm, Bgob&rmmmb 36033bgmmzsbo BHmmo ©o
SLOMmMgdgb 30aG; N3NLamal LogHmbologsb gdmzmed ool wogedo.b

1 See CASS R. SUNSTEIN, CAN IT HAPPEN HERE? AUTHORITARIANISM IN AMERICA (Cass R. Sunstein ed., 2018) (containing a number of
essays on whether authoritarianism is a realistic threat in the United States); TOM GINSBURG & AZIZZ. HUQ, HOW TO SAVE A CONSTITU-
TIONAL DEMOCRACY 1-5 (2018); STEVEN LEVITSKY & DANIEL ZIBLATT, HOW DEMOCRACIES DIE 1 (2018); Aziz Hugq & Tom Ginsburg, How
to Lose a Constitutional Democracy, 65 UCLA L. REV. 78, 80 (2018).

2 See, e.g., Annabelle Chapman, Pluralism Under Attack: The Assault on Press Freedom in Poland, FREEDOM HOUSE, June 2017, at 2;
Andrew Byrne, Hungarian PM’s Media Clampdown Points to the Future for Poland, FIN. TIMES (Jan. 19, 2016), https://www.ft.com/
content/15899580-b9eb-11e5-bf7e-8a339b6f2164 [https://perma. cc/C7M3-36C7]; Editorial, The Guardian View on Poland and Hun-
gary: Heading the Wrong Way, GUARDIAN (July 18, 2017, 3:15 PM), https://www.theguardian.com/ commentisfree/2017/jul/18/the-
guardian-view-on-poland-and-hungary-heading-the-wrong-way [https://perma.cc/97TU-9C26] [hereinafter Heading the Wrong Way];
Stefani Weiss, Rule of Law in Poland and Hundary: “Our Fundamental Values are Under Attack,” BERTELSMANN-STIFTUNG (Sept. 20,
2017), https://www.bertelsmann-stiftung.de/en/topics/aktuelle-eldungen/2017/september/poland-and-hungary-our-fundamental-
values-are-under-attack/ [https://perma.cc/83Y5-8FZY] (discussing how the European Union should respond to Poland and Hungary’s
violations of core principles of EU law).

3 See David Landau, Abusive Constitutionalism, 47 UC DAVIS L. REV. 189, 191 (2013) [hereinafter Abusive Constitutionalism]; Kim Lane
Scheppele, Autocratic Legalism, 85 U. CHI. L. REV. 545, 560-62 (2018); Ozan O. Varol, Stealth Authoritarianism, 100 IOWA L. REV. 1673,
1676-77 (2015).

4 See GINSBURG & HUQ, supra note 1, at 1-5; LEVITSKY & ZIBLATT, supra note 1, at 1-10.

5 “Democratic hedging” refers to the use of courts “as a hedge against excessive concentration of power.” Samuel Issacharoff, Constitu-
tional Courts and Democratic Hedging, 99 GEO. L.J. 961, 1002 (2011); see also Sujit Choudhry, “He Had a Mandate”: The South African
Constitutional Court and the African National Congress in a Dominant Party Democracy, 2 CONST. CT. REV. 1, 2-3 (2009). See generally
SAMUEL ISSACHAROFF, FRAGILE DEMOCRACIES: CONTESTED POWER IN THE ERA OF CONSTITUTIONAL COURTS (2015) (discussing the
role of legal institutions in constitutional democracy).

6 See ISSACHAROFF, supra note 5, at 9-11; Rosalind Dixon & David Landau, Transnational Constitutionalism and a Limited Doctrine of
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mogs3063gmo 0dgeo, Hm3 Jggemmgdnem BEs@gddo sbgm Hmmb mdgbsgbo bobsdstmmm s
R39ghsmu&o Lobsdstrmnmmgdo YBtm bogndzmosbsw Fgobermmgdbab, eHmms 3sbdsgmmdsTo
as0dms. 300803mbgdal odGom, obgmo gomsfyzg@omgdol godm@sbom, MmamEogss GMeddo
3o300b FobsomBrga’ (Trump v. Hawaii), Losi ¢dgbogbds Lobodostrmmmd domsBo o@mgos
369b0gbd @®o330L 536 domzs BB o@gd30 Igbgmedyg, bobodstrmmmad Mammgdgmym Lobogsmmo
Bogomasobynm 3M9bogb@dg bgosdbgroggmmdobs ©s 3mbbEoGMEoNGo MoMmHgdmmgdgdols
39638 30(39%0L Bmgomgmds.t 0dsgg 3M003mMLbgddo 0dMEgds Bgdnmmgds 0ol momdoedg,
O™ Lobodotrmmm of hogdggzs bbgs Jdgmgdgdol Bgbohg®gdmow, GmAmgdos 3m@gbzonMae
30dsommos smdsbEmmagdgmo bgmobnamgdol goxs®mmgdobsigh, dsgsmoms, sbmabsbl
&5330b oge Logsbggdm dwgmIstrgmdob asdmbogds dggbogol Lodmazetdy 39moab 596930l
30%bom.°

Basthgdom 3@30(390Nmgdgddy ©oyhbmdoom fobsdwgdetyg LEsGos agohzgbgdl, 6m3
3608 03mbgdol Jogc 0Dgbsgbo Lobdstrmmml dobsdstrmom godmmddnmo Fgdxmmgds, momgmb
ob 3obon® ©sd330639dmoe oMmPgds gdmiGmod 0ol sBmoal 3tmgLb3o, ambogMmmos. mnds,
Lobodotrmnemmagdol  dmbommebgmo  ¢dmddgemds b owadmaztsdonmo  Logcmbaol §obsdg
LobsdegomgBo o6 gobmogom yzgmadg Momagbo bzgbsto.

Mgomadoe, dmgmb Mog  J39969330  93@MM0BsM0B0Lo3gb JoMgzomds €903 gdds
LoboBsrNEMMgdO 308539Mgl BTN dMBngto LbszmbLEoGNEoMm (33emomgdol Ivstsggtols
©5 565 FoboomBrgamdol aofggolb LoBmomgdsw. omagnm BgdmbgzgzgdBo Lobodstrommgdds
dbotro omFotgl s, 53335000, mgan@odsios dobigl ®ggodol Imddgegdgdl, Modsi bgmo
FgmPym Fgbodsdob oJ@mEmgdl domonnmgdol 3mbbmmoesEnsdo, ™m3mbdoioobsmgol dotols
30dmobMobs o LasthRggzbm oMgbol dsco 0b@gegbgdol Lobotggdmme aswe3gmgdsdn.?? bbgs
F9gdobz939830 M990dgd0 gztm FmEbog Fogo0bgb s sd@omcow dgudogl ©gdmatsgosl,
3ogomoms, m3mboonmo 3568 0gd0l s30dsmgom, bedMmgbogb@m gowolbomzgol Jgdbmmoggdols
3mbbbom s m3mbooom s3mI3mgd@gdnmo mFygdgdol dggofermgdom. fotrdmdswmagbemmdomo
©9dm3God ool dotmmgdg  Lobsdsthommlb  dodsbdodstrmmm  Fg@ggol Bggh ,LobedBromemm
3Mb@OMmol dmtm@ow asdmygbgdsl” gmfmogdom ©s 3938303900, MM gb gdmaMosdonmo
96mBool sdbsbzgmo 3603gbgmmzgsebo, dog®med bogmgdsm gsdmzgmgmmo, sbdgd@os.

Unconstitutional Constitutional Amendment, 13 INT’L J. CONST. L. 606, 612-13 (2015) [hereinafter Transnational Constitutionalism]; Da-
vid Landau & Rosalind Dixon, Constraining Constitutional Change, 50 WAKE FOREST L. REV. 859, 860-62 (2015) [hereinafter Constraining
Constitutional Change].

7 138 S. Ct. 2392 (2018).

8 See, e.g., Adam Edelman, Democrats, Civil Rights Groups Slam Supreme Court Ruling on Travel Ban, NBC NEWS (June 26, 2018, 9:12
AM), https://www. nbcnews.com/politics/supreme-court/democrats-civil-rights-groups-slam-supreme-court-ruling-travel-ban-n886626
[https://perma.cc/J8XQ-UH57] (collecting criticism of the decisions from various political and social groups).

9 See, e.g., Emily Stewart, Why Trump Thinks a National Emergency Will Get Him His Border Wall, VOX (Feb. 15, 2019, 11:31 AM),
https://www.vox.com/policy-and-politics/2019/1/8/18172749/trump-national-emergency-government-shutdown-wall [https://perma.
cc/X98R-4YAB] (quoting various scholars who think the declaration would likely be upheld by the Supreme Court).

10 See infra Part lll.A (defining and giving examples of “weak” abusive judicial review).
11 See infra Part 111.B (defining and giving examples of “strong” abusive judicial review).
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695903980 0o30L0 d0bdnEo Logddob gobozgmgdmor Lsbsdstmmmgdl Bodstrmsggb, 306s00056
3bgo ™ML abobobotagdgmb omgdgbod 3ogBoMnbgsb, Hm3gmoibsbedstrmmm bgosdbgroggmmdals
399560b3L 5gd3b gdmaMo@oolb 3mbLbEoGmE0M® GMoo(309005b s 39bmbol MBgbsgbmdsbmsb.t?
3b@oegdmzdmodonmo  mmbobdogdol 3mmo@ozndo ool boigmoem  Lobsdstrommlb  dogh
39806 gds3 Jgbodmms bsbosbob gostmmmmml 3 mmboldogdol Fg8dstodo dodbbols godmgmgbs
©9, 6gd0bdog® F93mbgzgzoT0o, mo3ads s9BbomL Hmamt(z sEaommdMmog, obg LogMmsdmemobm
™3mBo300b. bsbsdstmmm 3mbEMmmol dmGm@sw 3sdmygbgdols 3Msd@ogolb dmbgds, MmIgmog
nfygd0lb mgan@odn® Loddosbmds 06omMdgds o E®gbmgmdom momddal Lsymggmmome
Fobomabgdmmos, dob 369396(300bs s dsbdg Hgog06mgdsl s MmMgdL. 3MbGOHMmOL dmEmGo
a5dmygbgdols yzgms Bgdmbgggs 3gt 0gdbgds Fotds@gdmmo s stz yggmes bsbodstommm doomgdl
(69d0gmxzmmdom) dmbsfomgmdsl bbgbgdmm 3Mod@o0zs30. mndis, Rggb ggotonomdm, HmA gb
3659035 3m3s35m B0, OEO SNBSMMI0M, 33bgds 53&mMoGscmmo 0bb@Mndgbdgdol 35398 0L
8603369emmgsbo boFomo.

Fobodmgdotrg LEs@os Bgbogmol gotrs Bgoe bofomomss woymagomo. | bofomBo
358momos  Lobodsrmmm FMmbGMmmol dmGm@ow a3sdmygbgdolb Rggbgmmo gsb3stmEgds —
3mbodotrnmggdols Joge 3mbLbEoGmool 06&gMh3mgGeios, dm3gmo Jodbsbdodstrmnmeswe @93l
Fo63mBoagbmmdomo ©gdmi@mod ool s6bgdom dobodndb — s Logdastrons dob 360836gmmmdaDdy
Bmgose ©gdmzmedommo ghmdoobs s 36800gdmaMs@onmo (33emomgdgdol modghodmdsdo.
Il 6oFomBo sbLbomos Labsdstromm 3mb@Hmmol dmtm@on a35dmygbgdol, Hmami Mggodol
LEMSGgan0l, MMa03s; YNGoEmgds 35dsb30mgdmmos 0dsdg, 9 MoG™I s Hmame Bodstrmseggb
Bma g ©9:903980 bobodsOrmmmb obdotrgdsl bo 3mbLEG oG E0m 33emomgdal 56@0gdm 3rs@omm
}m®3gd0To  aobbobmzogmgdmow. Il bsfomBo  gobbomaymos  Lsbsdstronmm  3mb@Hmemols
dmem@ oo aodmygbgdol doMomsmo Godmmmaons s godmgzzgoomoas o3 Imgmgbol m&o dmagsto
RmE3s: ,LyLG” BMOTs, BmMEgLsE Lobsdstmmmagdo NdGsmme bt MFggb s3@mMoGstm
43909093 s sbgbgb dom mgan@0dsiosl ©s L,dmogho gm®mds; Mmogbsi obobo sgd oyt
313omdgb ©gdmyMo@ool obobamggem. IV BofomBo mg@omademss dmigdnmo Lobodstromm
3Mb@OMmal dmtm@ow g5dmygbgdol mto BgsmuMo dogomomo: ghmo Bogomomos momabn
3396030bs 5 98603580 LE3MHgBoabBM Zowedg ©ofgbgdmmo Fgdbmywzgdol F93bmdadgdals
o6 3591d3gd0L BoBbom Lobodstrnmmlb dmmmoMmobogmo IzLgmmdgdol G®obLbsombamato
38939, bmmm dgmbrg dogomomBo godmagmganmos 39bgbegms, Lowsi Jggybol ndgbsgbids
Lobedotronemmd dmgmo Gogo g3sesfyzg@omgdgdom NBmgdsdmbomgds Bgnfygods gHmzbam
Lo3obmMbIgdmm mEasbmb dsb Bgdrga, Mo 2015 Famb, m3mba0s3 Fobros@gdol Mroowgbo
MAMo3mgbmds dmodmge.

V BofomBo o8 Bogommomgdolb aodmygbgdom gsbbommmmos bsbodstomm  3mb&®mmemol
dmbm@ o g5dmygbgdol LGB gaool BoMamgdo s aotMgdmgdgda, MdmIgmToc ob Logstronomo
Fotmdo@gdnmo 56 Fotrmds@gdgmo 0dbgds. VI bsfomBo gbFogmomos Mgsgotgdal 3m@gbionto
89do60B3gd0 BmamMz saommdMog 3mbLEoGNEoNEm ImFymdsdo, obg GESbLEsEOMbomy®
09 boghmsBmeobm 365d@03080. 83 bsFomBo Bggb, B3ofmggmal ymgmobs, 35983039090, ™3

12 See infra Part Il.
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Lobodothonmmgdo ¢3gom Mbos 0ygbgb osmgmtgombo 6ggndol dogé dsmo bgmBo Rsggdol
3693963006 doBbom obgm 306HMdgdTo, HMIMgdTo Lobsdstromm 3mbMmmal dmEmGo
asdmygbgdol 360336gemmzgebo  Log@mombgs. Bggb, obggg, asobgobomogem gdgdl, GmIgmoms
a0dmygbgdomsz Loghmodmmobm Lodmasmgdsd auémm bigddogntor s LsdstmmmgdMogo
035mbsdG0Lom Bgomab@ador Wbws Jgbgomlb mdsmmgbo 0bLEGSbiEol Lobsdstrmemmgdols

35057Y39&0mgdgdb.

sbsbEnmb, ©sbggbom bsfomBo ©obdmmos joobgs, MgomyMos o9 o6 Lsbsdstromm
3mb@OMmol dmtm@ o 30dmygbgdal bog@mmbg Bggtogdmm 3808 qd30. A39b 303830390, H™I
Lobodstronmmlb dnwdogo Matho bsstBggbm dogdobs0gdol bsgombobs s dobmeb ©s3o380tgdmmo
093900 g56bomgsedyg, bmm dz06g, BgoogL, bobedstrmmm 3mb@ Mmool dmtm@sw aodmygbgdols
LG BmEBab” 60F6gdL s 3NEMLL, Hm3mal gogmoms(s ,dmogho mMs; Bgbodmms, sg 0
23056 5m3m(39b0gL, dogsmomabomgol 3o6zgmo gbfmergdals ,,0oMeman® g6dmygbgdol 3m&doo.™
B9 9090 3G o900 356 3399mfomo bmyogobosmsan 0dbgdmms bobsdstrmmm 3mbgmmmoals
dmEm@oe 3odmygbgdobomgal: sMLgdmAL Labodstomm magan@ndsiool obmeos, HmIgmbag
33@MM0MgdL  Fgmdmosem  ogytriebmb, bmmm  Ladstrmmagdeogo bmédgdo Jgrstgdoom
335680390L Lobodstrmnmm bgmobyxrmgdol bgmBo Rogogdsl. 83 g@&s3dbg Tggthrmgmm Gs@&gd3o
sbgmo @odob 3mbEGMmol dmogoto edtM3gmmgds, Mmamti Roblb, stogm@mdsmato bmédgdos,
dom YmEol xggogdomae dmbsdstonmgms Lsdstrmmagdmogo 3OHmzgbombaomoddoll bmtdgdo
©s ¥gegtsmnmo bsobodstmmm bgmobnxmgdol ©edmnzomgdmmdobsmdo  3s80g0b3gd0L
3mmo@o3nco bm&mdgdo. s, sMbgdmdl 80603693930, M3 sbgmo Godol sBrsxzmEIsmemo
bn3gd0, Bgbadmms, Mmsboomsbmdom Jegdmegl.

| bLJAIMOIEM JMBOMMENL dMMMAIC dJaMidbleNl dJbdimbdad BJ ab
dbNa3bIC My

mgobomgol yzgmed goMasm oo, Hm3 bmxmomb Ihsgem JagysbsBo smaomo ogab
©93dm3Me@onm-3mbbGodyEontdo Fabeogol batgael.”” dstrmmess, gb Logombo omgzsbogmo

13 See, e.g., Gill v. Whitford, 138 S. Ct. 1916, 1922-23 (2018) (dismissing a partisan gerrymandering claim on the grounds of lack of stand-
ing).

14 See, e.g., Janus v. Am. Fedn of State, City, & Mun. Emp., 138 S. Ct. 2448, 2501 (2018) (Kagan, J., dissenting) (accusing the majority of
weaponizing the First Amendment).

15 See, e.g., Daniele Albertazzi & Sean Mueller, Populism and Liberal Democracy: Populists in Government in Austria, Italy, Poland and
Switzerland, 48 GOV'T & OPPOSITION 343, 345 (2013); David Landau, Populist Constitutions, 85 U. CHI. L. REV. 521, 521 (2018) [hereinafter
Populist Constitutions]; Weiss, supra note 2; Niliifer Gole, Turkey is Undergoing a Radical Shift, from Pluralism to Islamic Populism, HUFF-
INGTON POST (July 21, 2017, 1:13 PM), https://www.huffingtonpost.com/entry/turkey-coup-erdogan_us_596fcfcfe4b062ea5f8efa0f
[https://perma.cc/FOV2-4PL5]; Heading the Wrong Way, supra note 2; Michaela Kollin, The Rise of Stealth Authoritarianism in Cambodia,
DEMOCRATIC EROSION (Oct. 8, 2017), http://democratic-erosion.com/2017/10/08/the-rise-of-stealth-authoritarianism-in-cambodia/
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Basthgdomo  3mbLEoGMEonco  Lodstromolb 33gmggzatgdol Jmogoto Ladermbogo asbws.
33@™M3M5&00L5396 oM gz0mo Mgyndgdo dMsgsom dgdeboddb Bmmdgb gdmaMs@ ool batggolsszgb
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[https://perma.cc/VH8A-NR5P]; Jan Surotchak & Daniel Twining, The Fight Against European Populism Is Far from Over, FOREIGN POLY
(Feb. 1, 2018, 11:19 AM), http://foreignpolicy.com/2018/02/01/the-fight-against-european-populism-is-far-from-over/ [https://perma.
cc/235A-JALA].

16 See Landau, Abusive Constitutionalism, supra note 3, at 191-92.

17 See David Landau, Presidential Term Limits in Latin America: A Critical Analysis of the Migration of the Unconstitutional Constitutional
Amendment Doctrine, 12 LAW & ETHICS HUM. RTS. 225, 226 (2018) [hereinafter Presidential Term Limits].

18 See Hakki Tas, Turkey — From Tutelary to Delegative Democracy, 36 THIRD WORLD Q. 776, 788 (2015); Ozan O. Varol, Lucia Dalla Pel-
legrina & Nuno Garoupa, An Empirical Analysis of Judicial Transformation in Turkey, 65 AM. J. COMP. L. 187, 187 (2017); Steven A. Cook,
How Erdogan Made Turkey Authoritarian Again, ATLANTIC (July 21, 2016), https://www.theatlantic.com/international/archive/2016/07/
how-erdogan-made-turkey-authoritarian-again/492374/ [https://perma.cc/6YZK-DDSN]; Maria Haimeri, The Turkish Constitutional
Court Under the Amended Turkish Constitution, VERFASSUNGSBLOG (Jan. 27, 2017), https://verfassungsblog.de/the-turkish-constitu-
tional-court-under-the-amended-turkish-constitution/ [https://perma.cc/3MS7-HA33].

19 See, e.g., Gabriel L. Negretto, Authoritarian Constitution Making: The Role of the Military in Latin America, in CONSTITUTIONS IN AU-
THORITARIAN REGIMES 83 (Tom Ginsburg & Alberto Simpser eds., 2014); William Partlett, Opinion, Hugo Chavezs Constitutional Legacy,
BROOKINGS (Mar. 14, 2013), https://www.brookings.edu/ opinions/hugo-chavezs-constitutional-legacy/ [https://perma.cc/B4QA-JQ5S];
NORWEGIAN HELSINKI COMM., DEMOCRACY AT STAKE IN HUNGARY: THE ORBAN GOVERNMENT’S CONSTITUTIONAL REVOLUTION 5-9
(2012), https://www.nhc.no/content/uploads/2018/ 09/Rapport_1_12_web.pdf [https://perma.cc/SMA9-9ATQ].

20 See Dixon & Landau, Transnational Constitutionalism, supra note 6, at 606; Landau, Abusive Constitutionalism, supra note 3, at 189;
Landau & Dixon, Constraining Constitutional Change, supra note 6, at 859.

21 See, e.g., MIKLOS BANKUTI ET AL., OPINION ON HUNGARY’S NEW CONSTITUTIONAL ORDER: AMICUS BRIEF FOR THE VENICE COM-
MISSION ON THE TRANSITIONAL PROVISIONS OF THE FUNDAMENTAL LAW AND THE KEY CARDINAL LAWS 4-7 (Gabor Halmai & Kim Lane
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Scheppele eds., 2012); see also William N. Eskridge, Jr. & John Ferejohn, Super-Statutes, 50 DUKE L.J. 1215, 1215-17 (2001).
22 See GINSBURG & HUQ, supra note 1, at 126-27 for a discussion on packing institutions.
23 See Varol, supra note 3, at 1693-1707.

24 See generally Wojciech Sadurski, How Democracy Dies (in Poland): A Case Study of Anti-Constitutional Populist Backsliding (Sydney
Law School Research Paper No. 18/01, 2018), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3103491 [hereinafter How Democ-
racy Dies (in Poland)] (discussing political and legal changes in Polish constitutional politics after the victory of the populist Law and
Justice party).

25 The unconstitutional constitutional amendment doctrine holds that a constitutional amendment can itself be substantively unconsti-
tutional under certain conditions. Landau, Abusive Constitutionalism, supra note 3, at 231.
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26 See ISSACHAROFF, supra note 5.
27 See Choudhry, supra note 5, at 5-6.

28 See TOM GERALD DALY, THE ALCHEMISTS: QUESTIONING OUR FAITH IN COURTS AS DEMOCRACY-BUILDERS 1-2 (2017); Tom Gerald
Daly, The Alchemists: Courts as Democracy-Builders in Contemporary Thought, 6 GLOBAL CONSTITUTIONALISM 101, 101 (2017); see also
RAN HIRSCHL, TOWARDS JURISTOCRACY: THE ORIGINS AND CONSEQUENCES OF THE NEW CONSTITUTIONALISM (2004) (critiquing the
view of courts as protectors of rights).

29 See Landau & Dixon, Constraining Constitutional Change, supra note 6, at 870.
30 See Tamir Moustafa & Tom Ginsburg, Introduction: The Functions of Courts in Authoritarian Politics, in RULE BY LAW: THE POLITICS OF

COURTS IN AUTHORITARIAN REGIMES 1-2 (Tom Ginsburg & Tamir Moustafa eds., 2008).



©9300@ b 5 HMBsrmobro odbmbo

a5bLobmM(309mgdmo  domongmgdol 3mbbmmoosoobs o m3mbdoool w©ggbol B0Bbom.3t
65dgb0dg 93@™MMBs om3gmmo J399bgdol Fogomomdg RoLoNgdgmo 33mags hssGome.
dogomoms, Lon®mbzod bobgsbdom ombodbs memmbgmnTo LozmbbGodyEom Lsbsdstrmmmb
Ommo, HmIgmoE 00308306039 9&93dg 39MB0s ,396mbo s LsdsMmmmaosbmdolb” (PiS) dogé
0bootgdnmo Fatom-Fgtomo bozmbb@odmEom 33momgdgdobsmgol fobssmdwgamdal aofgz0l
3emoeatdo oym, bmmm dmazosbgdom 3o ool bgmBo s3g3560 (33tmomgdgdol bgmBgFymdob

32

0560ms@ 0d3o-3 sbsmmann®om, Lsbhgd MMHdEMN3 g@smNMom asboboms, Gmam®m 0ygbgdl

3969Lbmgmsls sanmmdcMogo Mgygndo Mdgbsgl bsbedstrmemml.

F0obsdgdetrg 6536mMm3T0 Bggh gmogobmdm Labodstrmmmgdal, Hmame(s 568 0wgdmiGsdonmo
LogmbLbBO@MEom  (33momgdal  go3@oMgdmgdol o ofs ImFobssmdmgaggdol ggbmdgbals,
nBdm dmaow, Lob@gdn® Jodmbomgsl. Hmamé 9339 5006036s, Lobsdstrmmm 3mbE®HmmOb
dmEm@ oo 353mygbgdol Bggbgmmo g563smEgds ammobbdmdl bsbsdstmmm bgmsdbgoggmmdol
RmEAsl, GmIgmoi 30Dsbdodsrorgme Mobmolb dodl Fothrdmdooagbmmdomo ©gdmahs@ool
36bgdoo 3060dal. M3otggmgl ymazmabe, gob33sm@og0m Labsdstrmmm 3mb@Hmemol dmEmmE s
35dmygbgdols m& Jomnoget 9mgdgbgdb — 9539d@LS s 3obbEMsbgzsl. 530l 53w B39 dodmgabomsgm
Lobedstromnemm 3mb@mmmol dmtm@ew gsdmygbgdol, Hmammi Mggodob LEGs@gaonl, mmaogsl.

3. 56335 mmbIogMo 33momgds s dobo g89d@o gdmzMs@oal sebgdocm 30b0dyddy

Logmbb@odaeom  (3momgdgdobs @  Rsbapaegdgdal  ocrggnmo  Jaoxawnsob
2960350 nmbdmIngho”  Fghopbgs  dmbgdtogsm  shgbl  goobgel, Gmame  gogstBomom
LogmbLbBo@MEom  (33momgdol ,oMsdsmnmdmdogho” xmEFgdo Lbgs KMEBgdobogsb. Rzgb
1339 8396335609 ,0M385MMmbdMBogMo” LogmbLEGMEom 33momgds, MmamM (33momgds,
OmIgmoi 3mbLEEMEon® Fabfogb mogosdomgzggmmsb Bgostgdom bszmgdmgdmzho@onmaw
aotsddbob.3* bbgs bLodyzgdoom MmI godgom, ob s3@mMo@ s nm L3gd@cTo IMdEMmsmdl, mmbos
Baegas Bomgdnmo MHggodo bBoMswm ,308M0nmo’ 86 “dgoetmgdoo sg3@mModstnmoa 3sdmgoogl
Boigmo LBnmow sg@mtodotmmmoabes.? sbgm M99039d30 3gmog GoMgds sMRgzbgdo, mndie
0bobo sM5LsdsrNMsbos s M3mboiool MBMgdgdo o6 oMol oEMmo. Bsbosbsb, sthgzbgdo
Bg0dmgds  gogomdgb obgmo 883068 mommommdal 89939mdoom, HmgmMoiss LostPgzbm
309y @gbgdol Rsyms ob 3mI3oy@germmo dobodmmoins, dog®ed F330060 o3&MM0GIMgd0
3560399mo(3090L bBoto 56MR936980L gsdstrmgedog dgztoe sty o&otgdab, dsmonxmgdols

31 See Varol, supra note 3, at 1687-1700, 1707-10.
32 See Sadurski, How Democracy Dies (in Poland), supra note 24, at 18.

33 See Raul A. Sanchez Urribarri, Courts Between Democracy and Hybrid Authoritarianism: Evidence from the Venezuelan Supreme
Court, 36 LAW & SOC. INQUIRY 854 (2011). With Yaniv Roznai, we recently explored similar dynamics in Honduras. See David Landau,
Rosalind Dixon & Yaniv Roznai, From an Unconstitutional Constitutional Amendment to an Unconstitutional Constitution? Lessons from
Honduras, 9 GLOBAL CONST. (forthcoming 2019) [hereinafter Lessons from Honduras].

34 See Landau & Dixon, Constraining Constitutional Change, supra note 6, at 859.

35 See Steven Levitsky & Lucan A. Way, The Rise of Competitive Authoritarianism, 13 J. DEMOCRACY 51, 52-53 (2002). See generally
STEVEN LEVITSKY & LUCAN A. WAY, COMPETITIVE AUTHORITARIANISM: HYBRID REGIMES AFTER THE COLD WAR (2010).
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36 See LEVITSKY & WAY, supra note 35, at 3 (noting that the use of such mechanisms skewed the playing field in favor of incumbents, and
that electoral competition was real but unfair”).

37 See Rosalind Dixon & David Landau, Tiered Constitutional Design, 86 GEO. WASH. L. REV. 438, 469-70 (2018) [hereinafter Tiered Con-
stitutional Design].

38 See Rosalind Dixon & David Landau, Competitive Democracy and the Constitutional Minimum Core, in ASSESSING CONSTITUTIONAL
PERFORMANCE 268 (Tom Ginsburg & Aziz Huq eds., 2016) [hereinafter Constitutional Minimum Core].

39 See JOSEPH A. SCHUMPETER, CAPITALISM, SOCIALISM AND DEMOCRACY 241-69 (2010); see also RICHARD A. POSNER, LAW, PRAG-
MATISM AND DEMOCRACY 14-15 (2003).

40 See Dixon & Landau, Constitutional Minimum Core, supra note 38, at 277.

41 See Presidency Conclusions, COPENHAGEN EUR. COUNCIL (June 21-22, 1993), http://www.europarl.europa.eu/enlargement/ec/pdf/
cop_en.pdf [https://perma.cc/38AU-NZDP].

42 See generally Geoffrey Pridham, The European Union’s Democratic Conditionality and Domestic Politics in Slovakia: The Meciar and
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Dzurinda Governments Compared, 54 EUR.-ASIA STUD. 203 (2002) (explaining the EUs democratic conditionality depends on candidate
countries); Kristi Raik, EU Accession of Central and Eastern European Countries: Democracy and Integration as Conflicting Logics, 18 EAST
EUR. POL. & SOCIETIES 567 (2004); Michael Emerson et al., The Reluctant Debutante: The European Union as Promoter of Democracy
in its Neighbourhood (Ctr. for European Policy Studies, Working Document No. 223, 2005) (discussing whether the European Union is a
coherent actor in pursuing its goal of democracy).

43 See Dixon & Landau, Transnational Constitutionalism, supra note 6, at 629-30 (arguing that transnational constitutional practice is a
useful check for courts deploying the doctrine of unconstitutional constitutional amendment).

44 See, e.g., GINSBURG & HUQ, supra note 1, at 14 (developing a definition of liberal democracy that includes “free elections, rights to
speech and association, and a bureaucratic rule of law, and grounding the latter two elements largely in their importance for electoral
democracy).

45 See POSNER, supra note 39, at 130 (noting that broader theories of democracies, which build in concepts like deliberation, are more
contestable).

46 See Cass R. Sunstein, Problems with Minimalism, 58 STAN. L. REV. 1899, 1899 (2006).

47 See Kim Lane Scheppele, The Rule of Law and the Frankenstate: Why Governance Checklists Do Not Work, 26 GOVERNANCE 559, 559-
60 (2013) (arguing that checklist approaches to rule of law norms can be evaded through manipulating the interaction effect between
different norms or by transplanting norms into different contexts).

48 See id. at 562; Martin Krygier, The Rule of Law: Pasts, Presents, and Two Possible Futures, 12 ANN. REV. L. & SOC. SCI. 199, 212-13
(2016) (calling for an approach to the rule of law that is more sensitive to context).



bobods®oremnm 3mbBEHmmol dmGHm@Baowo 3odmygbgds: bobsdsGoenmgdo ©gdmzts@oolb Fobssmdoga

0 56M53sMomdmdoghgdob  Bggbogg  gob3o®m@gdsl  3sdmgoygbgdm,  LsbeBsEmmm
a005093980mgds  3mb@EOmmol  dmEm@o  3odmyggbgdsl  foedmowggbl, o9y dob
3609369mmgobfomo  Mofymazomo  gogmgbs  odgb  FoeHdmdowagbmmdomo  gdmahe@ool
36bgdoo dobodmddy. gb MBB™ 30FM® bsgombos, gotyg ob, 560l mm o6 gb gomsPyzg@omgds
&9babzonto ghomo Ibstobomgol Igmergbmeb Ygmetgdom  ¢3oEme@gbmdol  doboggdols
035mbsdG0bom, b MmMbrosz dmbadEmgds, sbobogh o9 oM gomsfyzgdomgds Lsbsdsrmmmb
&96gbEon® Im@oglb. §gbgbion®o 3ssfyzg@omgdgdol 36sd@oaol Mmmms gobdsgmmdsdo
Lobosdstrommm bgmobnnmgdal mgaododsiool Fgdiotgds o6 Lbgs 3GMMIMgdgdol gsdmfzgge
Bgmdmos, mmdiEs sbgmo gosfyzg@omagdgdo stmsdstmnmdmdoghos Ibmmmm ds8ob me obobo
6B g3690L LoLEgIsGoPMo sESbedstrmnmosbor sg393L-

39803, a35sfy39@0mgds, Gm3gmoi a3o3mgbsl obgbl dogdbodsmobEne ©gdmatmodonm
35mEadMmgdgddg, MmamcoEss dsgsmomsw, Losgombgdol ambogdmmo asblbgol 36obiodo
©s Ggomumo  obobfmmmdol 0ggdo, 93@mIsGNGOE oF oMol stsdstmnmdmdogho od
o35mbad&obom, GmBmomsi hggbh dodmgobomagm. 0dobsmgol, M sbgmo gomsfyzg@omgds
Bggbodsdgdmegl  Lobosdstrmmm  3mbGBMmal  dmEm@oe asdmygbgdol gneboosl, ol
36033b9mmgobfomoe  @ofygmuom  bgaegmgbsl  mbos  obogbwogl  Fotdmdswagbemmdom
©9dm3eo@0sdg.

3bo©09, Igbodmmes, Hnmmo ogmb 0dob goth 33939, 9J3b 9 968 39m3g M gosfygg®omgdsl 56
300§ y39@0mgdoms (303mb 860336 gemmgebfomae motmymazznmo gogmgbs @gdmgha@oal s6bgdom
3060393%dg. LoMoymg 03580 dgmdstrgmdl, MmI asfyzgdomgdol aogmagbs gdmaMo@osdy
b3omoe sdmzogdnmos Job Mmmoghmddgrgdsdg 3mmoGoiné s bmEosmu® 556 93mgdgdmab
5 bbgs LogmbLEo@NEom o Lsgsbmbdmgdmm (33momgdgdmsb. dogsmomabomgal, sgommm
Lobodstrmmmb aosfyzg@omgds, Hm3gmos 53b9dMJadl Jgdmugsl Lodtgdowgbdm gowsdg 56
5m1d398L 3sb. bsmgmos, ™I sbgmo Go3ob 33momagdsl vdgl wgdmzme@ ool sebgdomo 30bndmdols
Bagemobgol 3m@gbiosmo o o8mgbor, Fgbodmms dsb gggolb mgomoom Bggbgomm.* med(ss,
Lobodmgomgdo, 538 Go3oL yggmes 3sbRobgdsl ot gdbgds 36033bgmmzgebfomem PMethymeumo
bgaogmgbs Fomdmdsagbmmdom ©sdm3MoGosdy. Eomzgnm 3mb6@9gdb@To, Ls3Mgdoabe™m
domomamgdol aod®mws, Jgbsdmms, oymb odbmmomgdammo bodogo, MmIgmoi 3mbGOHmmogds
Lbgs 0bLGOENG9doL Joge ©0bsdozsTo ob mmoGogznd Jotm@ooms Lob@gdolb Hubdiogdol
39939md00.%° Lbgs BgdmbgzgzgdBo sbgmds (33mommgdsd, Bgodmgds, 36033bgmmmgbor gobotomb
369b0ab@ ol dog® Losthggzbm Lob@gdol 3MbEMmmOlL Jgbosdmagdmmds ©s, Fgbodmms, msb
Sbemeglh gm®Ismato ©s sHoxm®mIsmato LogmbbEoGnEom 33momgdgdal 03mo, GmIgmo(
30093 NBO™M JgGor sbegbl dsmonamagdols (396@®Momodbgdsb.

o8gbs®, om3gnm  BgdobzgzgdBo  oMbLgdoo  30bodnddg  bggsgzmgbol  JgdmFdgds
F9bodmgdgmos bmemmm (33momgdol go@otgdol gdwmaa. o9de, Hmams sMmsdstmmdmdogho
LogmBLEOGMEom  (33momgdal  Lbgs 39605689080, Tgodmgds 303bggmmo, dmdsgsmdo

49 See Tom Ginsburg, James Melton & Zachary Elkins, On the Evasion of Executive Term Limits, 52 WM. & MARY L. REV. 1807, 1816-17
(2011) (describing the benefits of presidential term limits in a democratic system).

50 See id. at 1832.
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51 For an exploration of the use of bad faith in constitutional law and theory, see generally David E. Pozen, Constitutional Bad Faith, 129
HARV. L. REV. 885 (2016).
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52 Take, for example, the United States Supreme Court case Immigration & Naturalization Serv. v. Chadha, 462 U.S. 919 (1983), which
struck down the line-item veto used by Congress to control executive action. Some commentators have argued that the decision had
antidemocratic effect because it weakened congressional control over the president and further centralized power in the hands of an
already-powerful presidency. The decision is best seen as a choice made by the Court from a number of constitutional possibilities, not
as a decision compelled by the constitutional text. See E. Donald Elliott, INS v. Chadha: The Administrative Constitution, the Constitution,
and the Legislative Veto, 1983 SUP. CT. REV. 125 (1983).

53 See Pozen, supra note 51, at 934-36 (referring to this phenomenon as Sartrean bad faith, because of its emphasis on self-deception).
Engagement with comparative materials may be useful as a check against behavioral biases towards motivated reasoning of this kind.
See, e.g., Dixon & Landau, Transnational Constitutionalism, supra note 6, at 629.

54 See, e.g., ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME COURT AT THE BAR OF POLITICS 111-12 (2d ed.
1986) (referring to the passive virtues); cf. Barry Friedman, The Politics of Judicial Review, 84 TEX. L. REV. 257, 257-59 (2005) (discussing
the need for constitutional law theorists to embrace politics in theories of judicial review). In a comparative context, see Erin F. Delaney,
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3ogomomom, bsbosbob Lobodstrmmmgdo Lsdstromgdmogo 3mbMmmol gboo Jgdbmmmggdl
ofgLgdgb LogmbLEOGNEOM (33momgdgddg o6 Rzgmmgdtog 396mMbIgdmmdedg, MmIgmogs
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Bmgoghmo 3omGos Mbros s03Mdsmmb mzom 3mblbEodmEonto ©gdmzmsd ool sgol dodbbom,™

Analyzing Avoidance: Judicial Strategy in Comparative Perspective, 66 DUKE L.J. 1, 1-12 (2016).

55 See Stephen Gardbaum, Are Strong Constitutional Courts Always a Good Thing for New Democracies?, 53 COLUM. J. TRANSNAT’L L.
285 (2015).

56 See id. at 294-97.

57 See id. at 303. In the absence of self-restraint, Gardbaum calls for institutional design that creates weaker forms of judicial review less
likely to spark backlash. See id. at 311.

58 See Rosalind Dixon & Samuel Issacharoff, Living to Fight Another Day: Judicial Deferral in Defense of Democracy, 2016 WIS. L. REV. 683,
699 (2016); see also Delaney, supra note 54, at 41-42.

59 See Tom Ginsburg & Zachary Elkins, Ancillary Powers of Constitutional Courts, 87 TEX. L. REV. 1431, 1447 (2009) (finding that twenty-
eight percent of modern constitutions have party proscriptive provisions); Samuel Issacharoff, Fragile Democracies, 120 HARV. L. REV.
1405, 1430 (2007) [hereinafter Fragile Democracies].

60 See, e.g., Issacharoff, Fragile Democracies, supra note 59, at 1406.
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61 See id. at 1411 (noting that limiting the scope of democratic deliberation necessarily calls into question the legitimacy of the political
process).

62 See generally Khemthong Tonsakulrungruang, Thailand: An Abuse of Judicial Review, in JUDICIAL REVIEW OF ELECTIONS IN ASIA (Po
Jen Yap ed., 2016).

63 See id. at 1; Bjorn Dressel, Judicialization of Politics or Politicization of the Judiciary? Considerations from Recent Events in Thailand,
23 PAC. REV. 671, 671 (2010); Sarah Bishop, Balancing the Judicial Coup Myth: The Constitutional Court and the 2014 Coup (2017) (un-
published manuscript) (on file with author) [hereinafter Balancing the Judicial Coup]; Sarah Bishop, The Thai Administrative Courts and
Environmental Conflicts: A Case Study of Map Ta Phut, Rayong (Oct. 28, 2011) (unpublished Honours Thesis, College of Asia and the
Pacific, Australian National University) [hereinafter The Thai Administrative Courts]; see also ANDREW HARDING & PETER LEYLAND, THE
CONSTITUTIONAL SYSTEM OF THAILAND: A CONTEXTUAL ANALYSIS 185-86 (2011).

64 See Jonathan Liljeblad, The Efficacy of National Human Rights Institutions Seen in Context: Lessons from the Myanmar National Hu-

man Rights Commission, 19 YALE HUM. RTS. & DEV. L.J. 95, 130 (2017).
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65 See JAN-WERNER MULLER, WHAT IS POPULISM? 102 (2016) (stating that populists tend to write partisan or exclusive constitutions);
Landau, Populist Constitutions, supra note 15, at 532.

66 Those bringing cases to the court were generally part of what Duncan McCargo labels the Thai network monarchy” — the mix of mili-
tary, political/bureaucratic, and business elites loyal to the King. See Duncan McCargo, Thailand: State of Anxiety, SE. ASIAN AFF. 333, 334
(2008) [hereinafter Thailand: State of Anxiety]. Some commentators argue that after 2006, these actors generally saw judicialization as a
way to compensate for their electoral weaknesses relative to Thaksins coalition. See Duncan McCargo, Competing Notions of Judicializa-
tion in Thailand, 36 CONTEMP. SE. ASIA 417, 419-22 (2014).

67 See Bishop, Balancing the Judicial Coup, supra note 63, at 4-6; Bishop, The Thai Administrative Courts, supra note 63, at 1-2.

68 On the threats posed by Thaksin in this context, see Michael K. Connors, Article of Faith: The Failure of Royal Liberalism in Thailand,
38 ). CONTEMP. ASIA 143, 143-44 (2008); Michael K. Connors, Liberalism, Authoritarianism and the Politics of Decisionism in Thailand, 22
PAC. REV. 355, 365-66 (2009); Thitinan Pongsudhirak, Thailand Since the Coup, 19 J. DEMOCRACY 140, 141-42 (2008).

69 See Eugénie Mérieau, Thailands Deep State, Royal Power and the Constitutional Court (1997-2015), 46 J. CONTEMP. ASIA 445, 449
(2016); Bishop, Balancing the Judicial Coup, supra note 63, at 1; Editorial, A Coup By Another Name in Thailand, N.Y. TIMES (May 8,
2014), https://www.nytimes.com/2014/05/09/opinion/a-coup-by-another-name-in-thailand.html [https://perma.cc/RGW5-QTIK]; Thai-
lands Aristocratic Dead-Enders, WALL ST. J. (May 7, 2014, 12:52 PM), https://www.wsj.com/articles/thailands-aristocratic-dead-end-
ers-1399481518 [https://perma.cc/ADA9-GUEG]; cf. Dressel, supra note 63, at 687 (making a more tentative suggestion along the same
lines).

70 See generally Tonsakulrungruang, supra note 62 (describing the expansion of judicial review in Thailand and its contribution to the
constitutional crisis).

71 See infra Part II.B.
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72 See infra Part I1.B.

73 In Burundi, for example, allegations of coercion emerged only after the decision of the Constitutional Court in 2015 to allow the
president to run for another term had already been handed down. See Senior Burundi Judge Flees Rather Than Approve Presidents
Candidacy, GUARDIAN (May 4, 2015, 10:48 PM), https://www.theguardian. com/world/2015/may/05/senior-burundi-judge-flees-rather-
than-approve-presidents-candidacy [https://perma.cc/6RL2-PGY2] (stating that judges had faced “enormous pressure and even death
threats” after initially concluding that presidential re-election would be unconstitutional).

74 Stewart G. Pollock, Adequate and Independent State Grounds as a Means of Balancing the Relationship Between State and Federal
Courts, 63 TEX. L. REV. 977, 977 (1985).

75 See Kermit Roosevelt IIl, Light from Dead Stars: The Procedural Adequate and Independent State Ground Reconsidered, 103 COLUM.
L. REV. 1888, 1890 (2003) (noting that procedural review under the doctrine is far more searching than review of substantive grounds).
76 See Nicaraguas Chief Justice Denounces Pro-Ortega Ruling, LATIN AM. HERALD TRIB., http://www.laht.com/article.asp?Categoryld=2
3558&Articleld=345896 (last visited Nov. 4, 2019) [https://perma.cc/9CAM-JKNH]; see also Rosalind Dixon & Vicki C. Jackson, Constitu-
tions Inside Out: Outsider Interventions in Domestic Constitutional Contests, 48 WAKE FOREST L. REV. 149, 164 (2013) (noting that the

panel that heard the case was composed only of pro-Ortega judges).
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77 See Nicaraguas Chief Justice Denounces Pro-Ortega Ruling, supra note 76.

78 See Dixon & Jackson, supra note 76, at 203 (grounding the legitimacy of outsider interventions in domestic constitutional controver-
sies in concerns about bad faith).

79 See generally MITCHEL DE S. -O. -L'E. LASSER, JUDICIAL DELIBERATIONS: A COMPARATIVE ANALYSIS OF JUDICIAL TRANSPARENCY AND
LEGITIMACY (2004) (comparing decision styles across countries).

80 See Rosalind Dixon & David Landau, 1989-2019: From Democratic to Abusive Constitutional Borrowing, 17 INT’L J. CONST. L. 489, 489
(2019).
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81 See Pozen, supra note 51, at 925, 933 (referencing “interpretive arguments that are so unreasonable as to betray a furtive design or
malicious state of mind” as evidence of bad faith, although noting “the difficulties of determining what is objectively unreasonable in
constitutional law) (emphasis omitted).

82 See Olof Larsson et al., Speaking Law to Power: The Strategic Use of Precedent of the Court of Justice of the European Union, 50 COMP.

POL. STUD. 879, 896 (2017).
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a0dmygbgds, bbgs 39dsb0b3gdmsb ghmaw ghmsw — Hmam®mgdoss BmMIsmnéo (33tnomgdgdo,
J4393mbLG0GNEONMO LBt gdMogo 33ommgdgdo s SMIBMEBomey® bmn®3gddo (33momgdgdo
— gbodmms go60dsdrBmb 96@0gdmaMas@onmo 3mmodointo oJ&mMgdal bgmom osMLgdmm
9HM-9M M 05MSMS.

Lobedstrmmmgdal, Gmame Mggodob 53968 9d0L oegs, Mo mdds Mbos, o6 Fomdmawagbl
dbmmme ©gdmzhsonmo ghmdool 3mbdgdu@obomgol Mbogsmu® dsbsbosmgdgml. Lsgdome
©0©0 JnENMmd0m Mo ghodncsdo oMol gsbbomumo Lsbsdsommmgdo, Gmamti domo
dofomoeo  3mmo@ognmo 0ghodolb bofomo s asbbomeymos ol 3ubdi0gdo, Gm3gmome
Bgberemads Lobedstrmnmmgdlb gmdmosm 83 6gyndgdol Loboggmme. B bobsdstmmm 3mbGcmmmoals
dmtm@oe 35dmygbgdsl méo asbdsbbgeggdgmo 60Bsbo odglb. 3oGggm MogBo, goblbzseggdoom
modgMomam ©gdmamodonmo Fymdolb gomamgddo dbmmme domongmgdolb godsbsfomgdgmo
3bdool Bgbemgdobs (Jogomomom, sanmmdMog s ghmgbym Jmnogchmdgdl Bmeal),
dom godmotbBgzo ol 3mbztg®mmo xkMbd09d0, HMImgdLsei Lobodstmmmgdo sLBMmgdgb
33 Pymdob bacgzol 3mb@gdu@Bo.#* Bmbodstronmggdo, GmBmgdoi dmEm@or  0ygbgdgb
Lobosdstronmm 3mb@emmmbl, bBotow Fbmmme ogmmmaondoe 56 93beMd0sE 3mmo@ozné
6990db; obobo 56056 sdMERoMgdMmado 96 ©8B0bgdymgdo Mgygodol FEMosb, Gmame(
o35b  odo@gdom gobzdeMm@ogo dmdwggbm 6sfomgdBo. 83 3mBBgJLEGTo, oL Bodoxggdo,
OMAmadLas 93&ME0Go6M0ddob 396 Jothgiomo xanxgdo 09gbgdgb bsbedstrmmmgddyg aogmagbols
dmbodmggdmo, Fgbodmms oymb gobbogmmtgdom satgbommo, gobsowsb 3 FmbEHmemob
Baegasm Bomgdnmo bathagdgmos sbggg 3m@9bEonMae owns.®* Fobsdwgdetg boffomBo Mgg0dob
3606 Lobodstrmmm 3mbBHmmal dmtrm@ o 35dmygbgdsbmsb so3o3306gdmm LEMsGganol
FMomBo meo dodomswo Logombos gebbomamo: Ho@md Jgodmgds, HmA bGowgdmzMs@onmo

83 See, e.g., Mark A. Graber, The Nonmajoritarian Difficulty: Legislative Deference to the Judiciary, 7 STUD. AM. POL. DEV. 35, 44 (1993)
(arguing that U.S. politicians turn to courts when intra-party splits make the system unable to cope with an issue); Ran Hirschl, The Judi-
cialization of Mega-Politics and the Rise of Political Courts, 11 ANN. REV. POL. SCI. 93, 107 (2008) (considering the incentives for political
actors to empower judges to decide core political issues); Keith E. Whittington, “Interpose Your Friendly Hand”: Political Supports for the
Exercise of Judicial Review by the United States Supreme Court, 99 AM. POL. SCI. REV. 583, 584-85 (2005) (considering the political func-
tions that judicial review in the United States has played over time).

84 See Howard Gillman, How Political Parties Can Use the Courts to Advance Their Agendas: Federal Courts in the United States, 1875-
1891, 96 AM. POL. SCI. REV. 511, 516 (2002) (arguing that the Republican party used the federal judiciary to pursue a policy of economic
nationalism); Whittington, supra note 83, at 584.

85 See Maria Popova, Political Competition as an Obstacle to Judicial Independence: Evidence from Russia and Ukraine, 43 COMP. POL.
STUD. 1202, 1205 (2010).
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3mBLEOGNEONGO (33t0mgdgdal gobbm®(z0gmgdobols M99039d0 gyt bmb Lsbsdstommmgdl
©5 BHmamt sbmtM(309mgd96 abobo 53sb?

3. ©38™3 J035M3396 53@MM08 360Dl 3gb JoMgzomo RaNRgdo bobsdsMmnmmgdl

LESGOLEO3NMTs 3odm33mgz90ds sh3gbs 03 3MbLEGOEM (30900l 3BM(396&mmo dohgzgbgdemols
3339960 dEeob Ggbogbios, MHmMImgddoi asmgsmobfobgdmmos Lbsbsdstrmmm 3mbEMmmob
39do60bdgd0 — mxmomBo sMLgdmmo Egdb@gdol Mowgbo NIMSgzmgbmds 833356M05.5 o
0dds ¢Mbws, 53 &9bogbzosl odal godmbsimolgdo,’” mydEs 0go Bomomm go3M(39egdMemos
Abmxmomb yggms 6gaombBo. gotms 330bs, Lsbsdstommmbogol Lobsdstronmm 3mbE®mmOb
MRmgdsdmbomgdol doboggds mgbomgmdoo 3oRbgmmos modgdomudo  gdmzhs@onmo
3mbLE0EME0MbsmoB3ol 3obmbogm® dobsbosmgdmer s b3ot Fgdmbggzsdo g@obommos sbsemo
©9dm 36080900bmgzgolb Logothm Mg393&To.5

Lobedsthomm  3mb@Emmol  Mirmgdsdmbomgdol  gsbbmzogmgdobol, Lsbsdstrormmors
m3989bmds, HMamE 5 ,LoBsEMNMgdM0z0" 515 Mm@ 030 0bbE0ENEgd0, sbgzg Lathagdemmdgb
2396 3399mo bstobbol mgao@odndmdol 369dm3x00m. 3mbLE0EGNEMbsmoddol d33mgzetms
139&qbmds  0obbIwgds, ®m3  3MBLEGMGoNG0 FTymdomagdob Rodmysmodgdol 3Gmgbdo
o6bgdmdL  oMPg3obol  got3zgmmo  mby, s Fgbodsdobow, oMLYdMAL  dmemo@ozyto
a005§93980mgd9d0, MmImgdoi FoMImoagbl 3 3Mmsgbol gobamymagm bsfomb.® cmndss,
domo  dMogmgbmds sbggg ©3B303gdL, B3 3MbLEOGNENMo IMFymdol Rsdmysmadgdol
36m39bo dmoogh 3obbsgmm®mgdoom Lsdstmmgdtog gmgdgb@gdlb o6 Gm3 ol megolb mezdo
396 05693L Lo NMgdM03 s 3MM0B03NM gosfy39@0mgdgdL.*° Ladstrmnmol 3mmodozobgsb
BgoMgdomo odmzoegdmmdol gl omdds 60bsgl, Hm3  3mbLEoGMEomco Lob@gdgdol
Mm3E03mabmdsBo  Lodstronmgddog  asmofy3g@omgdgdl  aoohboso  gst3zgmmo  bstobbob
358030L(3980L 369DMAR30s. M3MBoombgdo 3obmbdwgdmgdo s Ladmdsmsdm sgd@megdo b3oe
B98bgg3080 mobbdgdosh, HmI 3s@ogo Mbos Lzgh Labsdstrmmmydl, 3sBobsi 30, Hmgbas
obobo 333900Mo gF0bosmBgagdosh Lobsdstmnmmgdol doge Jomgdnm aswsfyzgd®omagdgdl
b Jom FggagdlL. Logcmsdmtobm sd@mtgdo b3oMom mobbdogdosh GmI 3s@ogo Lsgb

86 See Tom Ginsburg & Mila Versteeg, Why Do Countries Adopt Constitutional Review?, 30 J.L. ECON. & ORG. 587, 587 (2014) (finding
that only thirty-eight percent of constitutions had constitutional review in 1951, but eighty-three percent by 2011).

87 See, e.g., Jens Elo Rytter & Marlene Wind, In Need of Juristocracy? The Silence of Denmark in the Development of European Legal
Norms, 9 INT’L J. CONST. L. 470, 470 (2011) (stating that Nordic countries have no such tradition of judicial review).

88 See Alec Stone Sweet, Constitutional Courts, in THE OXFORD HANDBOOK OF COMPARATIVE CONSTITUTIONAL LAW 816, 816 (Michel
Rosenfeld & Andras Sajo eds., 2012) (noting that by the 1990s, a basic formula including judicial review had diffused globally).

89 See, e.g., Lawrence B. Solum, Originalism and Constitutional Construction, 82 FORDHAM L. REV. 453, 527-28 (2013) (conceding the
impossibility of restraining modern judicial review to the understandings of those alive at the time of the framing and ratification of the
relevant constitutional provision); Lawrence B. Solum, The Interpretation-Construction Distinction, 27 CONST. COMMENT. 95, 104 (2010)
(stating that construction cannot be “value neutral).

90 Compare THEUNIS ROUX, THE POLITICO-LEGAL DYNAMICS OF JUDICIAL REVIEW: A COMPARATIVE ANALYSIS 6 (2018) (stating this con-
ventional wisdom that constitutional decisions have a political dimension but are still distinctly legal), with Duncan Kennedy, Form and

Substance in Private Law Adjudication, 89 HARV. L. REV. 1685, 1731-32 (1976) (challenging this view).
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Lo3MBLEGMEOM gosTY39@0mgdgdL, J5B0bs(s 30, mmabs 0bobo gFobssmdrgagd0sb bodmemmm
Fggal s Jgbsdmms 0y3bgb domogermdols dodstromn 3@ ozmmgdo, o3 M356sL3bgmal dbEowsb
LoBsMNMgdM0g0 S LogmbLEoGMEOM (33tmomgdgdol 3333560 FMMIgdol 3odmygbgdols gsdm.

Mmogbsi 9g0dgdo 3mddggdgbh Lobosdstmmm  3mbgEmmmol dmtmEowm asdmygbgdols
LEMSGganol Bobgrogom, obobo sbggg (EomMMdgL, HM3 mogol Lobotmggdmmem asdmoygbmb
modgMsmayem  gdmzMoonm  3mbLGoEYEombomoddol  BotamgdBo  Lsbsdsrmmm
3mb@Ommabomgol doboggdnmo mgan@®odndmdol 3MgdndxnEes, Goms Jgemdommb Mmame;
0030mmdMogo  obg  LogMmedmEobm  3M0Goge  93@MEM0GIMMmo  §B9mgdgdol  dodstron.
30030mmMdM030  3MBLGOGNGEONGO 3NmENM9do, 0bgzg Mmamti LogHmeBmEobm bmédgdo,
bgemb 9Bemol smdobtrmmgdgm s Logebmbdrgdmm Msbsdwgdmdal 3otgdl, Hm3 wnbgBo
Mam39d9mymb ob ostmgomb 3mbLogodnEon®o bmtdgdo. dogsmomsw, (s o3 gdmbzgzsdo
Fgagodmos gsdmzoygbmom dosgomomgdo dmmmotmobogmo Bgostgdomo gedmiEomgdowosb),
3m08039M0 moryMgdn, HmImdoE NaYr3IImymBgb ds0r Jobro@gddy ©shabgdnm @bow
&9JLEO LodmgMmgdL, 3rdomazgh Mm3mbogoN® 3oME0gdb s byMsggb 96 brmmszgh m3mbooob
dogt 3mb@MmHmmomgdse 06&0@MGgdL, Bmam®mgdozss bo3obmbdrgdmm méasbmgdo, gbsdmms
F9b30696 3@ M LoBobsm gobFymdgdl s gbsdmms Boommb dzs3Er0 Lobd0gdo LogmmsTmemabim
ob gaombomaymo 0bb@odnEgdobogsb.?t bsbsdstmmmgdl Bgmdmosm gostrimgomb g 3ggmmo
Fgdbmagdo MdmMImadoi ©ofgbadammos 3mbLE0GM(E0gd0l dogH, 0dazo6Mom, M3 godmofgomb
Fgotgdom bogzmgdo 3odmbdontgds LogHmsBmEobm 0bbo@n@gdobogsb, 03 gdmbggzsdo, o
9L ©mbobdogdgdo aobbm®mz0gmmgds megsem bsbadstommmgdols Jogé.

Loem 3oty oo oz Fgbodmagdmmds ©oghdotmb ©mMBobsbE e gmo@sl dosmfomlb od
B9009390L, GmIgmms Jomfgge 3mmoGozneo adgdoom dmombmgos 398 godo@omb. 5.9.9.-0b
3m6839du@To, gb FoerBmowagbl Lobsdstrmmm 3mbEHmmal Fgbobgd ,Hg903dg“ oxrmdbgdmmo
®9mM0gdol dotomaw smddsl. cbgmo 3gEbogtgdo, HmamMgdo 56056 gomobgmmbo s goemdsbo,
o(3bogdgb, BmMI 3396M030L Fggtrmgdmm BB o@gd8o Bgegtomymo Lsbsdstmmmagdo 3ot 339mm
3960m@do SbEBMmgdbgb M0G0z 363098, ,095030bgmo Jmogermdal dsemsnazmgdols
3gdmbg 0565800g3md0l 306gdol sbdstgdom sFygdmmo (Moms 53 03960l 3b9madl assgmasbocm
Lbgomabbgs LEONIGNONmo Fobommdgdo) 3oM®edoMo dmmodolznto J&o3zmdgdolb abom domo
0gmEmaonéo 30d6gdal gobbm&ogmadom obtmmgdmmot gb bméogmegdmms 0dggeMsc,
6m3 Jgbodmgdgmos soblbol Mo@md LyyHm 3mmodoznd mowghgdl Mdm3 bgmo BgnFTymb o6
Ly Iz06g BMEmghsb@nmgdo 0ygbgb Labodstrmmm 3mbEMmmol dmogho gmEBgdolb dndstm.*
dotomo  aobLlbgoggdsl Fotdmoagbl ol, ®m3 ol 3mMbdgdu®ado, Gm3gmoms Ygbfegme
bt 0gmogds, ob Rmbdiogdo, MMImadLsi SbEMmgdgb Lobodstmmmgdo, mogol o330
ammobbdmdl ©gdmaMs@ommo Fymdomgdal doMomom mofmgdmmgdgddg mogmobbdsl.

91 The potential international sanctions on flagrantly unconstitutional action have been strengthened in recent years in many regions of
the world, including Latin America, Europe, and Africa, through “democracy” clauses that threaten consequences for regimes that carry
out unconstitutional interruptions of the democratic order or other threats to the rule of law. See David Landau, Democratic Erosion and
Constitution- Making Moments: The Role of International Law, 2 UC IRVINE J. INT’L TRANSNAT’L & COMP. L. 87, 100 (2017) [hereinafter
Democratic Erosion and Constitution-Making Moments].

92 See Gillman, supra note 84, at 515; Whittington, supra note 83, at 584.
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(330 gdgd0L Moo 93@MMOGOHNMmMo BMMIgdol g3sbbmM309madolsl sbggg 0dM®gds
Log®oTmEobm  mbydg Fomdmddbomo botggdo. ULbgswsbbgs Ggaombam  3mb&gdb@do
0990390L  53geds  gdmdigdom gbodmm Lobgiogdo, o3 asdmPggmmos dsomo  mbgBoco
3653mbLEOGNEONE0 s 36@09dM3MsGoMmo bobosmal dmgddgmgdgdoom. gb asbbszmomtgdom
Gboo Rsbl g3tm3sTo, Lowos, Gmambi 930m3egd0mo oby gadm3ol Loddm, Rmmdgb
dmbo@mnobgol 89dob0bIgdlL o og300 9b&0wgdmztedommo dmddgmgdgdobomgol 3m@abonto
Lobd(30900L oFgbgdol Bgbodmgdmmds.® Jbmaumomb Lbgs M9a0mbgddo, dso Bmerol Lodbergm
3396035bs 5 98M035d0, 5MLIdIMBL ©SF0sbol YBMgdsms Lobsdstrmmmgdo, GmImgdLs
59300 39M339m0 0b6@gthgLbo, asbobommb ©gdm3He@dodsEool bsgombgdbs s ,gdmaMsdool
3060Mdg00sb" 5353806090 mmo Logddggdo, MMImgdai obggg gsbobomseggb ©gdmaMsGonmo
AmFymdol  306m39330 ,0M03mbLEOGNGEONG"  gotmzgzgdobsmgol  Lobgiogdol  ofgbgdols
Logooblb.* gb 3oGMdgdo dotomowem aodmoygbgds 5%sbygdgdal LoFobsomdrgame, mndse
Mo g sGncsbs s 0obyznbogdBo sbggg asbobomgds o, Hmame (3 @gdmygMa@oobmgol bog®mmbol
B9d360L Mxztrm gdhbgzgem 3medgddg Lodsbybm Jdgogdgdsm.® 0dol YdEOHNMB3zgmbsymuse, Hma
»053m993000989m0" bsbodsmemmb doge LEBMmow 96 Bosfommdmog 0dbsl gobbm(z0gmgdamo
Bgbodsdobo  (33mommgdgdo,  93@MEM0GSM0BI0b3g6  JoEgzomds  8d@mEgdds  Igboadmms
Bgo6Bormmb om0 3gd@03mdgdol Jodstron Hmamts sa0mmd&mngo, 0bg LagMmsImeobm 3Hodoz0lL
doems. Jgbodsdobse, Fgbodms LogMmsBmEmobm od@mmgdl bogmgdo Lmtgomo 3gmboge Gm™I
0036 ©59bbs6/g53600803mb LadsMmmgdMogo gosfyzg@omgdgdo 6 LEMsxnsw dmebgmbmb
0dob omdds, O™ Hggodo Mgsmadmoe Lgds 3ol 3mBLGoENENE Lodmgtgdl. dsb Fgbsdmmes
bgmo BgnFTymb Lobdz09d0L o6 bbgs ggagdol Mmog0sb S30mgdsl, HMAmgdo LoFobssmdmgam
B98cmbg93530 go8mfzgmmo 0d6gdmms 36@0wgdmatMs@ommo Jdgogdgdom. dmzmae Mmd gmdgsom,
Lobedstronemmm 3mb@Hmmo Jgbodmmms ogmb ©gdmats@ommo ghmdool Fothdmgddbol Gmame
Bogmgdo bomgswo, sbggzg PBO™ ™mgao&odnmo ads, MdmIgmoi Jgbsdmmes bsbstmggdmm ogmb
6 970dobsmgob.

Lobedstroemm 3mb@Ommob dmtm@ oo aodmygbgds 6ot gdmbzgzedo Fotrdmewmagblb Hggndals
368 0wgdm3Gms@onmo 3mbbEoGnEondo (33momgdgdal bLEMeGganol dmgsw bsFoml, dmIgma(s
dmo(303L Lbgsobbzgs FMmMIsmyt s sthogmMIsmu® LoTmomgdgdl.*® 83 dbtog, ol Fgbodmmes
094mb 33momgdol bbgs gm®mdol dmamt Fgdagmgmo, sbggg ©edbdotrg BmEBs. bbgowmsobbgs
Lo@9o309030 5d@™mMgdds Bgbodmms dodstrmmb Lobsdstrmnmmagdl LfmGgwo 03 dodgdbom, G™I
33momgdol bbgs Lomomgdgdo, goblsgmmtgdoom gmmdsmamo bozmbbGodyEom 33momgdgdo,
36 060l bgmdobsfgomdo o6 tgygndobomgol otol Mxem botrgol 8m3@sbo. dogsmomabomgal,
3membgm 3o sbsmo@o3mbgddsBgedRbogl, HmIBotrmnggmo 3ot 0s36083bgmmgbae gyMobmdmms
LogmbLEOBMGom GEMEdMbsrmal, Jggybol gohmzgbamo LogmbLEoGnEom Lsbsdstommml, dobo

93 See Jan-Werner Miiller, Should the EU Protect Democracy and the Rule of Law Inside Member States?, 21 EUR. L.J. 141, 144 (2015)
(discussing a range of mechanisms under EU law).

94 See Landau, Democratic Erosion and Constitution-Making Moments, supra note 91, at 100; Jacob Wobig, Defending Democracy with
International Law: Preventing Coup Attempts with Democracy Clauses, 22 DEMOCRATIZATION 631, 633-34 (2015).

95 See Theodore J. Piccone, International Mechanisms for Protecting Democracy, in PROTECTING DEMOCRACY: INTERNATIONAL RE-
SPONSES 101, 102 (Morton H. Halperin & Mirna Galic eds., 2005).

96 See supra Part | (describing other constitutional and sub-constitutional tools of change).
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33s6rng9mmdab J393 dmg3935L, HMBgmBsz mogolb BEMog Boomm Medmegbodg gowsfyzg@omgds,
o3 bgmb 9fymdos gygndol dogc dosmonnmagdol 3mbbmmowotgdsl, boFommdtmog 0dolb godm,
Om3 Job BmOIsmadmow LogmbLbEoGNEOM (33momadgdol gobbmm(30g9madobomgal o6 aoshbos
Logdstnbo 63980.57 sbsmmanm®mor, Lsdbtgo 390030l Medmegbody JggysbsBo, oo YmEal,
Bogotegmsdo, dmmogosls s 3mbonmsbBo Lobsdstrmmmgdds gsdmaygbgl ss3mbLEoENEonco
3mbLBOGNEONMo  (33emomgdgdol Emd@®mobs, Moms ao9mddgdobom bLodMgboogb@m gowsody
B9donm39d0. gb (33momgdgdo a3sbbmMogmms LEmeMgo 0do@ma, M3 3M9bowgb@gdlL ob o6
aoohbom gm®mdsmumo  LogmbLb@o@uEom (33momgdgdol  asbbmmsogmgdobsmgol Logotm
LOFMomgdgdo 86 Jsm gdobmesm o3 Jdgadgdol dodsto sELYdMmo Jmbommebgmo Tgwogagdol.®

Lbgs gmobom, Lsbsdstromm 3mbEGHmmal dmerm@o asdmygbgds Fgbodmms oymlb Lbgs
0bLEMHYIgb@ gdobomgolbgmBgdFTymdo. 3mmmbgmBo, 3dstromnggmds 3o60od sbggg asbsbmzogme
J3930b6LBoENGoNt0  (33momgdgdol (303mo. dso doomgl 360836gmmzgsbo Lo3obmb3gdmm
35398900, 3og5momo®, g330emgl Lobsdstrmmm FTymds s Bgdmmmgl m3mdoonto godmbs@gzol
BgLodmgdmmds.® mndis o3 39bmbgdol 3mMBLEOGNEENO™dS 3ombzbob 60F60b 398 ash o
Fgbodsdobo, 0dobomgol BHm3 Bgbodmgdgmo oymb domo smbymgds, 360836gemmzgsbas M3
3mmmbgool Fmeghmdsd BgobstBmbml dobo gmbGmmmo LogmbbEoGniEom Lobsdstmmmdg.
335b3b s39330Mmgd Mo Bobgbgdol 3odm, a35d3L Fmmmeoobo, H™3 Lsbsdstrmmm 3mbE MmOl
dmbm@oe godmygbgds 00535393L Logdome o Gmmb stoghom Lbgs 3mbGgd®LIoG, Lowss
Lbgs &030Lb LoBmomgdgdo ool bgmdobofzemdo. FgbFogmomo odbs sMsdsrnmbdmIongto
LogmBLEGMGEOM (33omgdgdal sBvgdmmo Josgsmomo, MmamMgdogss Nbatgoo, 396qbmgme
s ontdgmo, GmImgdoi 09gbgdgb ULbgoslbgs LoBmomgdgdl, dso YmEol, BmEIsmnE
LogmbLbmEom (33mMomgdgdL, Bm®BsGonm (33cmomgdgdl, ostoxzm®mIsmam bozmbb@odyEom
(330 gd393L s Lobsdstomm 3mbEOMmUL.XP Mmamez 33mgzed sh3gbs, mommgnm Bomasbl
5J3L 36033bgemmgsobo Bmmo (Bmdgmoi LEMMms kIMSE 96 oMol BgbfFsgmomon) gbhmzbym
3068 99b&Bo ©gImasGool ghmbool 3GmgLbdo.

3. Hmame 0dmehomgdgb Mgg0dgdo bsbsdsGmmmgdl

Omamt Bgndmoom 93@mM0Gocm0b30b3gb BoMgiom kankgdlb MmAI godotmb bobsdstmmmm
3Mb@OMmol dmem@oe asdmygbgdol 36Hm3gbdo bszmbLbEodnEom bobsdstrmmmgdol Rstrongol
Bgbodmgdemmdgdo? o3 dodbbol JomFgzol srogemo bsBmomygds s6rol dsmmzgol bgemdobsfgomdoa.
33 LOByomgdgdoesb dmangmo oMol sEogm®mIsmamo s dmaoi 30 FMEMZsrmEo. s3omasb
Bmgo o60b 3o, 35806 BmEs 9MbLdMAL Bgfmmol asbbmémz0gmgdol ¢Mtm Fgxzstmmo
RmE3gd0, OMIMgdo 99Mbmdosb bsbsdtmmmgdal bLymgoml ,a9b0 sMdSE" 3BIM(39LL.

97 See Sadurski, How Democracy Dies (in Poland), supra note 24, at 31.

98 See infra Part IV.A.

99 See Sadurski, How Democracy Dies (in Poland), supra note 24, at 51-52.
100 See Landau, Populist Constitutions, supra note 15, at 532-33.
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SExmMIsmnMse, Mgy039d0 Dmargh gyhbmdosh JMmedgdbs o Fobommabgdol Lbge
RmE3gdL, Boms NdOHMbzgmygmb dsmmgol Lobotagdmm gsefyzg@omagdgdo 6 Imbedstromemoals
3096 MMM Fgbsdsdobo 0sbs3gdmdolb o@mggds.1% Hg50dgdo sbggg gbodmmes bodmgswmm
3983560930b aB0m ©ogdndHmb Lsbsdstrmmmb 56 Jobo Bmbsdstrmoml 36rgb@oglb b Mg3m@Eoiosl.
0M33Ed, Y39modg 833Ms stoxzmmdsmamo LoBmomgds s60lL odgmgdal LoBoBHmagds, o,
©MgbEmgmdom, Eombsbse Focm3mawggbl stogMmo sb&owgdmztsdommo Jmogtmmdol bgmo
56bgd e LoTMomagdsb.

Bogomomom, d9&mnboodo sMbgdmdos sMogon sbas®modo 0dob Jgbobgd, @I 2015 Faemb
369b0gb@ 0 s dobo Fbotesdgagtgdo JoMs306 bgmymxnbgb LogmblEodniEom Labsdstmmml
©5dmM30090mmdsL, Mmegbsg gb  ¢3960L36gmo  gsbobomogos  LedMmgbogbm gowsody
B9dnm30L ©oFgbgdol bogombl.?%? sbommgomMem, g3350mMTo, 30ga 3. 3omdsbds s 3odgmes
3. 35630b63s 5mBmoBobgl 38303909 gdgd0, MMBmado SLdMMYd®bgb Hm3 3Mgbowgb®o
Mogsgm 3mMgs 9dndmgdmms Lbgswsbbgs dmbodstmnmggdl. dsgsmomsm, obobo Jogmomgdgb
2010 Penob RoboFgtmdy, Gm3gmoi bogoMonmme aogadegbs gohmazbamo Lobsdotrmmm Ladgmb
9439mms 3mbods®rmmgl. o3 RsbsFgBo 3megs sboegdms, MmI yzgms dmbodstomyg, MmIgmo(s
Lodmgomgddog  LsdNBomgdol 3BmMgd®gdL  doohbgzms  ©ES3MBLE G MEONMs®, oMo
0d690mms  3obabobdagdgmo  LobgmdFoxmbomdo doygbgdmmo ,bosblbs o Botombgy Mo
a5dmF39mmo ogm o3 3mgd@ ol gobbmesogmgdal gbodmgdemmdal bgmowseb 368393001 sbggg
36bLgdMdS 563560Tgd0 BoxknTo, 5375d0bogmo 36gd0g Bobaol@ e bmbsos gmtgdg ds0badstmrsdsl
doge 2006 Faemb odogg Go30L Bmgdgegdgdol gsdmygbgdol Jgbsbgd — Imbodstroremggdo
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3(3b5093wbab M3 sdF 3560 ngm domo Labmgdo s sD0sbgdnmo 0dbs domo Jmbgds.

aoths  odymmgdobs,  €gg0dgdlb  obggg  gookbosm  Lbgomosbbzs @030l  gmEBoma®o
Lodotrnmgdeogo 396398900, MM 353mgbs 0dmbomb Lsbsdstrmmm Lob@gdolb Fgdowagbmmdabs
©5 9Bmgdsdmbomgdgddg. 53 33momgdsms ¢IMszmglmds boFommgds me ganBew: Jgmmds
O™ ,0003m33mgd@mb”  Lobsdstomm 3dsor Bgdoagbmmdsdg aogmgbol dm3mggdoo o
3Eammds, HmMA ,,dmcM03mb" Lobsdstmmm dob 0bbEodnEon® dosmongmadal 56 HalneMLgdal
F9dmngol dndstol gdboo.

Loboedstrommb gdowagbmmdadg gogmgbols Bm3mzgdals, 56 Jobo 0 3m33mgd@gdal” yggmoedy
&Ho0onm adsl Fotdmowagbl gtm 96 398 393968 MM sgomdg sbsmo Imbsdstommggdols
©560836s. 0933s, bLowoi gb o6 60l Bgbodmgdgmo, o3&mM0GsM0dIobyzgh Bothgzomo
R3989%0 Fgbodmms FggEomb Fgigemmb Lobedstmmmlb Bmds 6 Labsdstrmmmlb 3mbsmhgdmem
3mmga0sdo  sMLgdMemo  dmbodornmggdol GMomegbmds. dsgomomse, dso Jgbodmms oM
8m0bemdmb  Lobsdsthommlb  Imbodstromgoms LOMmo  Jgmendob ©s608gbs, 6, JoGogdoom,

101 See GRETCHEN HELMKE, INSTITUTIONS ON THE EDGE: THE ORIGINS ANDCONSEQUENCES OF INTER-BRANCH CRISES IN LATIN AMER-
ICA 126-50 (2017) (discussing “judicial manipulation” in Latin America).

102 See Stef Vandeginste, Legal Loopholes and the Politics of Executive Term Limits: Insights from Burundi, 51 AFR. SPECTRUM 39,
56 (2016); Busingye Kabumba, A Legal Expert’s view on Burundi Term Limits Saga, OBSERVER (May 13, 2015), http://observer.ug/
viewpoint/37809-a-legal-expert-s-view-on-burundi-term-limits-saga [https://perma.cc/VW98-DE5Z].

103 Rosalind Dixon, Constitutional Rights as Bribes, 50 CONN. L. REV. 767, 800 (2018).
104 See INTERNATIONAL BAR ASSOCIATION, DIRE STRAITS: A REPORT ON THE RULE OF LAW IN FlJI 44 (2009).
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30boMmb Lsbsdostmmmb Bm3s, 0d Fobbom, BMI ©560F6mb dom Fodsthor oEgmEmmaoNMo©
39000masbFymdoemo dmbodstromyggdols gmboo.

Bgbodsdobo, dsgsmomsr 39bgbmgmada, 3gbgbmgmsls gehmgbymmds sbsddmgsed, grmazbmends
3mbatgbds 2004 Fgmb Joomm 9dgbsogbo Lobsdstrmmml Bgbobgd sbomo mEgsbymo 356mbo,
MomoE m3osb 32-8g godotms 3gbgbegmol 9dgbsgbo Lobodstromml dmbodstromemgms
MomEgbmds s Fgbodsdobow, 3mbacmablb gomsmgoms dmbodstrmmygms gobmagobaamagds, dsoo
©5603360L gbobgd aosfy39@&0mgdal s6memotgdols 56 0330Ag68 0L 3b0:.1% gsbmsegobnsmgdols
b obomo NBmgdsdmbomgdgdo 353mygbgdamo ogdbs Lbgswsbbgs Loggabdm (33mommgdgdol
aobbobm®(309mgdmo, dsom ImEol, Lobodstrommmlb  30(39-309b0gbBol  aosbaygbgdemsco,
0dgog5Mmo©, GmI 2004 Fmob Fgdwogmd ®ge0do 9n9d@NcMow sbmt(ngmgdos Lsbsdsthmmmbdy
LOMmo  3MBEOHMmL.1%  sbommaon®om, WbatmgmTo, Kowgdolb dogs IMbEOMmOMmgdmemBs
306modgb@ds godots mbatgool  LogmbLEomzom  Lobodstmmmlb  Fgdowagbmmds
09h»Ig@0©sb mbymndgo Imbsdstronmagdweg. gb Fothdmomagbos bsbsdstrmmmb bgmBo hogogdols
Bdmgowo ggadolb boForml. 17

Lobodstrommml Bgdoagbmmdsdg gogmgboll Imbrogbol 3owgg gt dgdebodal Fotrdmowagbl
Lbgoobbgs BmboBotrmnmggdol 0doto gomoEEmIgdmsb, dsm FmEalb gmEnyEool Bgbsobgd,
053533069090 LatBgmgdols ,a0dOMdS;S 3osygbgdol gbsbgd womagbomo 3Gm(3gMEgdol
a5b6bmM(309mads, Hmam®oss 0330R3gb@0 gomamdal 86 Mmool godm. 35806 Gmogbag
69:90393L ogdagb Logdotobo LoBstrmmgdMogo bgmBgFymds, dbasgbo Go3ob gowoygbgds ool
Logdomm sgz0mmo. dogomoms®, dmmngz0530, g3m dmMomabol Mgsgodo sgMgbommae (3EommdEs
3653yt boxmdzgmdg dobrsdo  sMs3gmomasbfymdomo  dmbsdosmnmggdol  aosygbgdsb.
dogommomobomgol, 2014 Faemb, 3emaEobogombsmnéo LogmbbEodniom G®odnbomal, Jagybol
96hm3bmmo LogmbLGo@MEom Lobodstmmmmb, Lsdo Imbedstmmoal Bodstro odbs Fodmfygdmemo
0330R3gb@ ol 3Mm(39eN®mgdo, 3ol Fgdamd, Mo 93 ¢3obsbgbgmgdds doomgl Imsegmdols

Lofobssm3mgam gowsfyzg@omgds s Ladmmmme bsdogg Imbodstromyg asbmagobymrmgdmmo
0d6s Lobodsthmnmmesb.1%®

653900 abFymdomo Imbodstronmolb gosygbgdol ghom-giho adob obgzg Fodmawaqbl
Lo3gbbom sLogol Bgiagms, Mo Bgbedsdobsw s0dnmgdl gostgdoo sbeizmgsb dmbsdstromnmggdl
MOm3 ©3GM3mMb Lobsdsmnmm s Mo mogob IbMog Jgbodmgdgmb brogds gsbmsegobnamgdmnmo
20030mgdolb Mgyndol ghmgmmo dmbodotomaggdoo Bgzbgdslb. gb Gogdogs asdmygbgdmmo
0dbs, Gmamei 3mmmbymBo, sbgzg WbatgmBo, mydzs 93eHm3o3docol JesOrmmAbagmmmgdol
Lobodstrmmma mEogg Fg3mbggzeBo osEanbs, HmI Lodgbbom sbogol ofggs Fomdmswmagbos
936m3533060b 356mbdgdmmdol otmgggsl.t®

105 See Sanchez Urribarri, supra note 33, at 871-72.
106 See id. at 872-73.

107 See Zoltan Szente, The Political Orientation of the Members of the Hungarian Constitutional Court Between 2010 and 2014, 1 CONST.
STUD. 123, 131 (2016).

108 See El Senado Reactiva Juicio en Contra del Magistrado Gualberto Cusi, LA RAZON (Nov. 24, 2016, 8:47 AM), http://www.la-razon.
com/nacional/Senado-reactiva-magistrado-Gualberto-Cusi_0_2606739313.html [https://perma.cc/9T3J-3P56].

109 See Case C-286/12, Commission v Hungary, 1 C.M.L.R. 1243 (2012); Tamas Gyulavéri & Nikolett Hs, Retirement of Hungarian Judges,
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dbaogbo  B9dbogol Ygmomgdoor ,Mdom“ 39MLosl Fordmowmagbl Bomormo  0bLEGS6(300bL
LobodotronemmBo o6 Lobodstronemml  dmogetn Imbsdstomol 3mbdogosdg Lodstrmmgdogo
©of0bsymgdol  3Bmgbol  dsbodmmoos. dsgomomse, 0bomgmBo, obomgmol  mBgbsgbds
Lobodstronemmd gs3mbzs (36mdomo 3gbogebobmol gomofyzgd®omagds s sMo3mbbGodnonMae
doohbos 0bo®s asbool dogh 0boiotgdmmo bozmbb@odyEom sgmomgds, MHmIdgmoai Jodbor
obobogms aotzgzgmmo Logombgdol Lsbsdsrnmmb  3mbGmmmobogsb RsdmBmmrgdslb.r? 530l
3obabow, g0b0d ImIwgzbm ©mal odmPo sogmm oo bBol swagbomo Bméds, ™I
Lobodstrommml  dmogeto dmbodstrmnmols 3mbdonsdg ©ofobsymgdol Logombo gumdbgdmes
Abmmme bGogl. Jsb gosbmsgobnnms 3gbogebsbwmsl mdtsgmgbmdol bado mBgbsgbo Imbedstmmeny
5 55§0bomMs sbsmasdGH s Imbodstronmggdo, Hm3mados gfobssmdwgagdmmbgb 39bogebobosl

35057 939&0mgdsl.

2015 Fgemb 3mmmbgmTo, ,396mbo s LadsMNMOsbMdST* 3memmbgmol Hgbdndmogzol Lgodol
3096 3mmmbgmol  3o6omsdgb@ol Jggme 3omo@eTo sboBbmmo  dmbsdstrommggdobomgals
560336007 ¢otol mddoms ©s bymo sbsmo Bmbodstrmmol s®hggzom, sofym Lobodstromm
©59m930090mmdobsmgol doMol gedmmbémol Igmmdgdo.r? Gmmabsg LogmbLGodyEom
B60d9mbomIs  ©535MEIdYMS Fmoghmds, MHmd ©ogbodbs LoFyob g@&s3dg oMhgmmo Lsdo
dmbodstronmg (HmBgmms Fgdobzgzedoi Lobodstrmnmmad Bookbos, BmMI dsco ©oboTgbs oym
306 gdmma), d0ogMmdsd N3ob ssd&mMbs Logombo Lobodstrmmmlb FobsBg, GmIgmoi 0339
F9agdmms  ,356mbo o Lodstmmosbmdolb”® dogkh ™Mo, Fabol womMzgzom ©obodbymo
BmboBotrmnmoabogsb s Lobodstronmmd bgmaobsmo 06&g@m3Mg@oins” gonzgms dob sMobogm
2300579390 gdsl, GMomoi osmosts dggmo s obosma bLgodol doghH ©oboBEMmo  yzgmes
dmbodotrnmg.1*  Jmoghmdsd FYgdmm  gxgd@ncom hsdmgdmegdobs ol dmbLsdsthomggdo,
OmImgdoi 96 0y3bgb ,396mbo @o LodeGrmmosbmdal” dogém Bg@mPgmmo, Bomdg ozoLMgdmmo
dmgamgmdol Jgbermmgdal ¢mbstol 3006360l 60360l J393 oygbgdom, Gomsi Imbmbmgs dsc

114

odymgdomo 339mmgdal godmygbgds.

Lobodstrmmmb Bgdoagbemmdols 33emomgdgdal Iz gmmds sbgzg godmgds ogmb 3mbshgdmm
Loddgdg gofome 3mMbgbEMoMgdnmo. 53@MMOGIM0GIM0DI0L3gb Jotgzomds od@mMgds
Babodmmes  Imobobmb  3mbzMg@nmo  360zbgmmzgebo  Logdolb asbdbomggmo  3mmganol
Fogos BgmBggzol 36m3gbolb Fsbodymmothgds. Bggh Bgdmo 9339 Jogmmomgo bogotrsgmsl

Age Discrimination and Judicial Independence: A Tale of Two Courts, 42 INDUS. L.J. 289, 291-92 (2013) (noting that the attempt to lower
the Hungarian retirement age from seventy to sixty-two was struck down both by both the Constitutional Court and ECJ); EU Court Or-
ders Poland to Halt Court Retirements Law, BBC NEWS (Oct. 19, 2018); https://www.bbc. com/news/world-europe-45917830 [https://
perma.cc/DLU6-6WET]; Jennifer Rankin, EU Court Rules Poland’s Lowering of Judges’ Retirement Age is Unlawful, GUARDIAN (June 24,
2019, 10:45 AM), https://www.theguardian.com/world/2019/jun/24/eu-court-rules-polands-lowering-of-judges-retirement-age-unlaw-
ful [https://perma.cc/7NCS-K3CN].

110 See Kesavananda v. State of Kerala, (1973) SCR (Supp) 1 (India).

111 See Burt Neuborne, The Supreme Court of India, 1 INT’LJ. CONST. L. 476, 481-82 (2003).

112 See Sadurski, How Democracy Dies (in Poland), supra note 24, at 19; Hubert Tworzecki & Radoslaw Markowski, Why Is Poland’s Law
and Justice Party Trying to Rein in the Judiciary?, WASH. POST (July 26, 2017), https://www.washingtonpost.com/ news/monkey-cage/
wp/2017/07/26/why-is-polands-law-and-justice-party-trying-to-  rein-in-the-judiciary/?utm_term=.bc645112bcfa [https://perma.cc/
LGB3-U3KR].

113 See Sadurski, How Democracy Dies (in Poland), supra note 24, at 19-20.

114 See id. at 22.
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dogomomo — 2009 Femol bgmobomo s6Rgzbgdol begddy, mogbai Mgg0d0b Msbsdgd®dmmgdds
Lbgoosbbgs bMozgdol asdmygbgdoom 3gdmal omb@oiool mdgbsgl LobsdstrmnmmBo m3mboonto
3mbodornmggdol 603360l Mog30sb sMnwgds s F98amd gb dmbsdsermmaggdo ggomab
6999030b dmBb&ggdoom, Hdss Ggegase asdmafgos dmddgwo 309bogbd ol — sbogm m&mEgash

— Lobotggdmmm gMmbdsw gowsfygg®omgdol Jomgds.tt*

Lobodstrmnmml s3mMI3mgd@adol bogmom 56 35Dy ©odo@gdom, Ggendgdds Jgbodmmes
LoB0B6 g g53mM0ygbmb Msgow Lobsdstmmm 0bbGodMGo0.Fogsmomswm, dso gmdmosm Bgediocmb
Lobodotrmmlb domxrg®o o6 Fgdmuomb dobo Fgomds Logodm Ggba®bgddg, Rodmotmmzgsb
Lobosdstrmemml Bobo ¢MBmgdsdmbomagds, gsbobomml dmgogtma b yggmes obgmo Lagddg, BmIgma(s
Fggbgds LodsBobm LogmMbLEOGMEOM ©sg9dL, Mot gobobommb gobshgbgdal gsdmdzgybgdsedg
b mofo aobobommb 03 gomsfy3zg®omgdgdol smbEnmgdsdy, Lowei omdsbimmgdgmo
bgmobyamagds Fotmdmamagbl ogol dbstgl. e Labsdstmmmb domxrg@ ol 3933069800 56 Jobmzgals
LodoBabm Mgbymbgddy Faemdolb Fgdmuwzom, o3&™MM0EsMBI0L3gb dowMgzom od@megdl
Bgmdmoom LsbsBostmmmmbmgol Medmegbodg LoFmsmgdoom dotol godmmb&es. oo Bgndmosm
3mbodotrmnmggdobomgol gostrmnmmb pmHmymaw gowsfyzg®omgdol domgdals 3Gmgbo. sbggg
Bgmdmosem Lobodotmnmml domonmmagdol s 3Mgb@ogolb 0dagete Jgdmywgs, GmI 356
303mgbs ogmbomb Loboedsthommlb Bodstrn dmgo 3mBLEGNGENE 3mb&gdu@Bo sebgdmm
Abotrogghedg. dom sbgzg gmdmosm BgedEocmb Lobsdstrmmm 9fygdgdols Joddowggmmds 6
0d dmbsdstronmgms 3mxgbombsmaddol botrolbo, HMBmgdo Lodmdsgmme sehgmmo 0dbgdosb
BgLodsdal 3mbooady.

SbommannMsw, bobsdsrmmm aosfy39@0mgdgdol asdmdzgybgdsdg Mool ;mdds 56 Bsmmgols
65039 &030b 53@mM0Gotrmo 9539J&0b Joboggds 58306 gdb LabeBstrmnmmb gosFyzg@omgdgdal,
MHmame (3 5OH35MmdMB0gho 3mbLEGoGMENEMO (33tmomgdol 3m@ gbiono ds3mbEHmmgdgmal,
365d&03Mm 353mgbsls s 5330693L bsbsdsErmmmgdol, Hmame 360836gmmgsbo bmzosmado
3d&™Mgd0l, NBmgdsdmbomgdobs s 3Mgb@ogb 03agsMsm, MM gb ymgzgmogg dotb @obeob
domo, Bmamtz 0bbEGoGNE Ol 9539d&NOMBSL.

Lobodstronmmgdal omMoboogdosdy 0ogosbbdslb 3dbgsgbo Fgogao odsb: 3sb Fgmdemos
Lobodotomnemmlb  3mboioobs s 3Mgb@ogol, obgzg Lsbsdstrommm «fygdol gx8gd®mce™dal
F9d306gds. 3M0dE03mm mbgdg dob sbggzg Fgmdmos RsBmotrmngsl/Igndommmb bsbsdsrmmmgdls
Bgbodmgdemmds, Gm3 aos9ddmb Lbbgsmsobbgs omodghomamo bsimbbEogmzom (33momgdgdo,
653 989d@ntoe asdmnobmal dodml LogmbLlEo@MEom ©gdmazMedosb.r” G odds nbos,
LoboBotrmmgdl gmdmosmn o bbgosbbgs TFgdmbggzgddo w339 Fgdmgl, g3mgom ob
adgdo, Gm3gmms LoTMomagdoms Jgdmgdbab dso ogmoboodiosdy ©sfgbgdmmo s3g3560

115 See supra text accompanying notes 76-77.

116 For use of this tactic as a response to international courts, see, e.g., Karen J. Alter, James T. Gathii & Laurence R. Helfer, Backlash
Against International Courts in West, East and Southern Africa: Causes and Consequences, 27 EUR. J. INT’L L. 293, 293-94 (2016).

117 For example, after the Constitutional Court of Hungary struck down a law imposing a retroactive ninety-eight percent tax on sever-
ance payments, the Fidesz regime responded by stripping the court of the ability to review fiscal legislation. See Szente, supra note 107,
at 132.
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B9bon3900L  gomddgdsb 96 o306 M0 gdsL.1E e mogs gl Bsdogo ©y9bgdL
LoboBotrmnmmgdl  3m@gbzonMe Moymm JogmdstgmdsBo, Mmeogbsi dom  Imgobmggdsm
a05390mb s6Rg3560 358030 L(3gb BMHIsmy® LodsOrnmgdmog Jgbmymzgdlh o9 FgobeHrmmmb
om0, BHmam 3mmoGoznéo 3Mmgbadolb 3339emgdal, dBmaswo Gmmo. s3@™MM0G 6030l 396
domggzomds  od@mcgdds Bgbodmms  360B3bgmmzgebo  og@MEgdal  mgemBo  dmoboobmb
LobodotmEmmgdol ol 3Mgo@sios. 838 Jobbol obsmPgzsom obobo sodmmgdgb Lobsdstmmmmgdl
ondg ©o30LEMdMmo  bmgswo Gmemolb  IgbErmmgdsl JgbFotHmb dsomo  LsBsErmmgdMogo

39O gdgd0.

2563399 B930b3939380 3@ MM0GM0dI0b39b FoMgzomds sd@megdds sbgzg gbodmmes
dom@ogoe Rsdmogomodmb domo ImEhomo o6 gowsdotgdnmo Lobsdstommm Lob@gds, o3
G030l Bmamtz FmOIsmaio abg stegm@mBsmado 0bb@®mNIgb@gdol godmygbgdolb Igdstroom.
3Ambodotrnmggdo domo 0bpogoysmumo Mbogmmbmgdobs s Mg3nGoEool 96 Lsbsdstrmmml
3mbLBo@NEoNMo Gmmol ogol 30Bbom, Jgbodmms FggEomb mogosb sofowmmb duasgbo
Log®obg 6gy0dol 80Bbgdab Ibstmoggtmobsmzgal bagotm aowmsfyggdomadgdol ,6gdsymammdon”
domgdol aboom. o3 G030l Igdotrs Bgbadmms gobbsznmtgdom dmogco ogmb 0d Bgdmbgggzedo,
09 bodotmmmgdmogo d9hH39@9gdolb 3odmygbgdols dmdots 30gdotrmngds 5o mogowm bsbsdsmmmmb,
365890 0bogomemMo Imbodstromggdl — Jogomomem, 56@03mENaEoMmo 39bmbgdol ob
Lbgs Lobbmol Lodstrmmoal 396mbgdols godmygbgdom 3mmodozndor ImEogzgotgdnmo ©g3bol
dndots ondmdhomgdgmo dmbsdstommggdol dodstrm. mndis Moymo 0dbgds 3Medd 03530
o3 &o30b 3gdetol Fggagdol Aggbgds: bBot Bgdmbggzedo ool dommosh m@s Logstm
38303999ma9ds 0dobs, o Hmeol s Gmam® asbbmtogmos gl Igdods, ool o o6
a0boRSMM39dMmo 0boogomsma®o Jmbodstrmnmggdol 3mbdoos s MHgegohgds 53sdy.

sbMomo #1. bobodotrmmmb 3mb@Hmmol 3gdebobdgdo

Lobosdstronemml Fgdowmagbmmds: Lobsdstronemm Bmamt 0bLGoGGo:

Lobodstrommmlb s3mM33mgd@gds Lobodstrommmlb sdm®mBomgds

- boboBstronmmb Fgdoagbmmdob Bgsgemes - 30998 0L 93306090

(3006900l gobmogobmnemgdols ob - 39005§ 9398 0mgdgdols strasdmdszgybgds

Loboedstrommmlb s3mM33mgd@gdol adom) - 3900%93980mgdgdol pomdm®mBomgdmmds

- mbodotronmggdolb 3obomsgobynnmagds - 356mb3gdmmdab 309 ddgdobmgol bogotmm

(300053mdol dromgdols b sbomo M3M3mgbmdal Jgbobgd FTabgdol gmomagds

Lo39bbom bm®3gdol gbom) - bobodotronmm gosfyzgdomgdgdals
Fabodob (33mmoemgds

118 The Kesavananda case in India, for example, involved the court deploying the unconstitutional constitutional amendment doctrine
to strike down purported restrictions on its jurisdiction. See Kesavananda v. State of Kerala, (1973) SCR (Supp) 1 (India). In Hungary, the
Court declined to hold the amendment unconstitutional but held that it could still review fiscal or budgetary legislation on other grounds.
See Gabor Halmai, Unconstitutional Constitutional Amendments: Constitutional Courts as Guardians of the Constitution?, 19 CONSTEL-

LATIONS 182, 192 (2012); Szente, supra note 107, at 133.
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gbdomo  #1-Bo  gobbommmos  LoboBosEmmmb  ©o3M33mgd@gdobs w©s  ©sdmGBomgdal
Lbgoosbbgs dotomeo 3dgdoboddgdo. Lobodsmnmmdg mogolbdol Lbgswmslbgs adgdo o6
360l s¢(30mgdmo  9d3035mgb@mto dob FoBoblbs s Tgwgamsb w©s bdmaoghHmo Josmgsbo
Lbggdmsb Fgmotgdoom 9BGMm JFoMmm ML ©o3sgdoMgdnmo bLobsdstomm  3mbE®mmOb
dmtm@ o g6dmygbgdob;masb. 3gdeboddgdal 838 m& @03l Bm&b, Lobsdstmmmlb s3md3myd@gdsd
Fgbodmms @atm Jg@om NdHNbzgmymb obgmo Lsbosdstrmnmmlb Bgddbol Fgbodmgdemmds,
cOmIgmo godmygbgdmmo 0dbgds 6gyndol ogemgdgdol  gsbbobmézngmgdmam, gobsowsb
ob ¢3gmamoe Bm3zgdl Lobodstrommml Mumagdsdmbomgdsl s FommdL Ggs0dol dodstro
mosm@o 3069300 bobodstmmmmb ©s3m33mgd@gdsl. 5dobgsb asblbbgeggdom, Lsbsdsrmmmb
5dmMRomgds, boggmem Mgg0dol sg@ommo dbstmmaggmabs, Bgbodmms nutm gugddnto oymb
Lobsdstrmmm Mamgdsdmbomgdol bHmmow asnddgdol, 3mbsMgdmem 3608369mmzsb Logombgddyg
Lobodstrommmb ogEobrogdool Bgdmnmwmgol, 96 obgmo Lobsdstmmm FMbEHMmOL dmEmGo
a5dmygbgdols Bsdmysmodgdal 36m(39b3o, HM3gmos o6l NRcd® LiyybEo s dob JobsbL Bbmemme
699030b §399d9d0l Ibstresggts (s domo mgan@0dsios) Fotdmeagbl. sdm®mBomgdmmo
Lobodstrmmm, bsbodstrmmm 3MmbEGHMmMOL dmtmEom g35dmygbgdols 30m(39L 3o, gbodmms Matm
Bogmgdo 0gmb motgdnmo Mggodobsmgol, 30bsosb 33 Bgdmbggzsdo Lobsdstrommmgdl Matm
Bogmgdo domomamgds s 3Mgb@ oo asshbosom.

oMLgdmdL  goM339mmo 3G 30(39dNmgd9do, Mmd Ddmaxgl Mggodgdo L,gemo dgmol
dogmmgdom”  360b6(3030L  gomgzgemabffobgdom  ommdgb  mobsGmymew 83 dggdoboddol
a0dmygbgdsl. 3otggmo bBodogo Fomdmowagbl oMmozgmomasbfymdomo  babsdstommgdol
B9bonwzs, domo ©sdmmBomgdol abom, o6 domo 3sMomodgds, 85806 Gmegbsi Jgdoamd
Bodoxglb Fomdmawagbl Lobsedstmmmgdal, Mgg0dol Imdbehg Imbedatommggdom s 3m33mgd®gds.
mbatgmBo, 2009 Fgemb, dsb Bgdmga Mo Bowgdo gobws dBstmmggmo dsems, Bom 0§ yglb Jagybob
5g030g 8dmn 300939 s babgmasbomddmem Lo 3mbLGodyEom Lsbsdstrmmmb ontobroodiosdy
096030L 808 965.1° Lofyol Bodoxl Fomdmewagbos LogmMbLEGOGMEO™ (33momgdol domgds,
OmIgmoi dbonosgms bobsdstmmmb on@moboodiosl s semIggos o3 ¢3565L3bgmb Gobomnm
05390056 053533069090 Logddggdol gobbomzol MAmgdsl.?® Mgyndds sbgzg sofym dzoEto
MoGmMognmo 35335605 LoLsdsnmml Fobosomdwga s sbomo 3mbLEG0EYE00L asdmdzgybgdols
B980am3, Asdmatomgs Loboedstrommlb dggmo on@mob3thnwgbinom gomagsmabffobgdnmo yzgmes

MR gdS3mbomgds s 303mabs’? s Bgdmmms Lobsdstrmmmdyg dmbabmmgmdal §gmds, dggmo ac-

119 On the historical power and prestige of the court, see THEUNIS ROUX, THE POLITICS OF PRINCIPLE: THE FIRST SOUTH AFRICAN CON-
STITUTIONAL COURT, 1995-2005, at 68 (David Dyzenhaus & Adam Tomkins eds., 2013); Jonathan Bond, Concerning Constitutional Courts
in Central and Eastern Europe, 2 INT’L PUB. POLY REV. 5, 8-9 (2006); Rosalind Dixon, Constitutional Design Two Ways: Constitutional
Drafters as Judges, 57 VA. J. INT’L L. 1, 27-28 (2017); Kim Lane Scheppele, Guardians of the Constitution: Constitutional Court Presidents
and the Struggle for the Rule of Law in Post-Soviet Europe, 154 U. PA. L. REV. 1757, 1775-86 (2006); John W. Schiemann, Explaining
Hungarys Powerful Constitutional Court: A Bargaining Approach, 42 EUR. J. SOC. 357, 357-58 (2001); Herman Schwartz, Eastern Europes
Constitutional Courts, 9 J. DEMOCRACY 100, 106 (1998).

120 See Laszlé Solyom, The Rise and Decline of Constitutional Culture in Hungary, in CONSTITUTIONAL CRISIS IN THE EUROPEAN CONSTI-
TUTIONAL AREA 5, 21 (Armin von Bogdandy & P4l Sonnevend eds., 2015) (discussing Law CXIX of 2010 on the amendment to Law XX of
1949 on the Constitution of the Republic of Hungary, Magyar Kozlony, Issue 177 (2010)); Miklés Bankuti, Gabor Halmai & Kim Lane Schep-
pele, Hungarys Illiberal Turn: Disabling the Constitution, in THE HUNGARIAN PATIENT: SOCIAL OPPOSITION TO AN ILLIBERAL DEMOCRACY
37, 38 (Péter Krasztev & Jon Van Til eds., 2015).

121 This amendment was struck down by the Constitutional Court of Hungary in 2016, but the Fidesz government refused to publish the
decision.
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tio popularis 39d560%30l gomddgdom, HmMm3gmo Imdomsedggdl sdmggos 39bmbgdals gobohogtmgdols
NBRmgdsb.22 LoFyob 9@ o3dy, 3506 HmogLsi bobsdstmmm Rkgé 3owgg 0ym m3mdaoalb bgmBo,
Lobodstronmmlb sdm®Bomgdabigb dodostommds o3 Jdgogdgdds Bgdmyms 8 9¢3sbobibgmol
3bE0wsb Bogdol go3mb@mmmgdal Bgbsdmgdenmds.

sdo3Mmymom, Mgyndo  ©asdos  bbgomsbbgs  bodoggdl  Lobsdstronmm  Lob@gdol
©53m33mgd@&gdol  Bodbom. Jsgomomobmgol, dsb (Mggndds) Bgagsms  LozmbbGodyEom
LobodstronemmBo Imbsdstrormol ©oboBgbob Fgbo, gobotms Lsbosdostrommmb Fgdoagbmmds,
Bagoms dmbsdstrmmge s6Rggobmgol Logotm Immbmgbgdo, s sbggg FgediEots Gogomo

123

Ambodotrnmggdol Lodgbbom sbs3n.1? ssbemmgdoo 2013 Fmobosmgol, gg0dlb m339 3Jmbos

Logdome Bgomm 3mbEHmmo bsbsdstommmdyg.

2015 Gaemb, domomamgdsdo dmbgmol Fgdwogmd, 3memmby®ds 36053 — ,356mbo o
LodoBrnmosbmds” — sofhos Bbgogbo LEMGgans.?* Bobod, Lobsd 3str@os Bgdmgdos dob
©53mMBRomgdsl, ,356mbo o LodsENMOsbMds3* gsdmoygbs LobodsErmmml sBmMBomgdols
0odImgbodg mmbolbdogdsl, ®mdgmoi  dodsogmo oym  3mmmbgool  LozmbbGodyom
Lobodatromnmmlb 3s6omadgdoboigh. 306@ 053 Fgdmomm Mdmmgbodg sbomo 30bmbo, HMImoma
B9dvmnsbobsdstrmmmbonmoboodiosl, gsdstrms 3obmbals strogsmomm®ow 3bmdabomgablsgothm
M3Mo3mgbmdol dmgeto, gbmamms dImbodstrmmyggdol dbthowsb asblbbzsggdmmo Imbodmgdols
©05530JLoMgd0L Fgbodmgdmmds, asssazoms ¢339 3MRgMmo Bmbodstrmnmggdol gowsygbgdol
adgdo o 36gdoge 3obol@®L dosbogs ULobosdstrommm gowsfyzg®omgdol asdmdzgybgdols

Bgbobgd gowsfyzg®omgdol Jomgdal obitMgionmo Mimgds. 3530b Hmmabs bogmbbEodmEom
Lobodotronemmd 8 39bmbgdomsb Bmgogtmo o6 3mbLE G MGEoNcs bLsbm, 3093096HdobobG®Bs

125

Moo goboiboms o3 gosfyzg®omgdgdal Lobsdstrmmml gsdmdzgybgdedyg.’? myds, Mmame
Lo®LI0 Jonmomgdl, EOHMMS 3ob3sgmmdsTo Mgyndo, 0dobomal Hm3 Imgdmggdobs 3ol Imabeg
dmbodstronmgms 3569bGocmgdmmo MdGogmabmds, 0sbndgbol 3Hm(39LB80 0ygbgdws Lbgomsobbges
a90530m3gdl s bgmmgbymon sbsbatdmoggdms 3mgbl.t2® dob Bgdwgg Lobodstrmnmm aobos

domonxmgdol gmbbmmowszool 3GmsgbBo Mgyndol 0sbsddbmsbggmo.

122 See Bankuti, Halmai & Scheppele, supra note 120, at 42.
123 See id. at 42-43.

124 See Bojan Bugari & Tom Ginsburg, The Assault on Postcommunist Courts, 27 J. DEMOCRACY 69, 73 (2016); Pablo Castillo-Ortiz, The
Illiberal Abuse of Constitutional Courts in Europe, 15 EUR. CONST. L. REV. 48, 57 (2019); Sadurski, How Democracy Dies (in Poland), supra
note 24, at 2; Wojciech Sadurski, Polish Constitutional Tribunal Under PiS: From an Activist Court, to a Paralysed Tribunal, to a Govern-
ment Enabler, 11 HAGUE J. RULE L. 63, 82 (2018).

125 See CHRISTIAN DAVIES, FREEDOM HOUSE, HOSTILE TAKEOVER: HOW LAW AND JUSTICE CAPTURED POLANDS COURTS (2019); MAR-
CIN MATCZAK, POLANDS CONSTITUTIONAL CRISIS: FACTS AND INTERPRETATIONS, FOUND. FOR L., JUST. & SOC’Y 2, 3 (2018); Tomasz
Tadeusz Koncewicz, Marek Zubik, Magdalena Konopacka & Karol Stakiewicz, Developments in Polish Constitutional Law: The Year 2016
in Review, BLOG INTL J.CONST.L. (Nov. 12, 2017), http://www.iconnectblog.com/2017/11/developments-in-polish-constitutional-law-
the-year-2016-in-review/ [https://perma.cc/D5TM-25K8]; Christian Davies, Poland Is On Road to Autocracy, Says Constitutional Court
President, GUARDIAN (Dec. 18, 2016, 2:24 PM), https://www.theguardian.com/world/2016/dec/18/poland-is-on-road-to-autocracy-
says- high-court-president [https://perma.cc/C5A3-SK2Y].

126 See Sadurski, How Democracy Dies (in Poland), supra note 24, at 31.
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Il bdbJdIMOICM 3MBOMMENL MmMAIC dJaMyidbdenl ONIMEMaNJ: dCNIMNA ©J
bdboN BMmadaN

Fobs 65FomBo gohggbgom, ™I s6&0wgdmatmodomm od&mMgdL gsshbosm Labsdstrmmmb
©5dmMRomgdol sMsgtmo beBmomgds s dobo bgmBo Rsggdol Fgdwmamd, Imbsdsthomyggdo
Fgbodmms  gobobgb  asblbogmmtgdom  360336g9mmgsobo  dmgzegBotggdo  Mggodol  dogH
©9dm 3608 00b dotob godmmbemol 36m3gL3o. Imbodstromggdo sbErmmgdgb mEo doomswo @odob
©0535mg0gdL. ,Lnb@ o “bobsdstrmmm 3mbGEmmmol dmMm@ o aosdmygbgds azodalb 3530b, Hmmgbag
LoboBstrmnmmgdo 030396 0333560 396Mb3gdMMBSL 56 5MBolErmgdgm dmddggdgdl, Hmdmgda(s
860936gcmmgobfomoe MobMosh dotlb @gdmagte@ool ocmbgdoo dobodnadl s Bgbodedobocw,
m930&035(300b 939009396 Mmooz ne0 5g@ME9d0L Boge aseadnm sdsbosbgdgmm bsdoggdl.
Lobedstronemm 3mb@Mmmal dmem@ow 35dmygbgdol ,,dmogo” mMds agedal 35806, Gmogbag
Lobodotrmmmgdo mogo s0ddgdgb o6 dodb Mob&mosh gdmszmedonmo oaigolb dgdebobdgal.'?’
Lobodstronmm 3mb@Emmmol dmtm@oe 353mygbgdol LybEo obe ,BodemmbaMo” gg@bos 6ol
aBdm IgGor 3mb3gd@memodgdnmo, 30Mg dmogho BmMIs, MHmIgmoi o306 0Bmemgdl
F0obocmmdgdl, omdiEs mMogg bBoMew oMol ©gdmatmodonmo ghmdoob 30mgd®agdol bofomo.
Fobodmgdotg mogolb oeBgborm bofomBo gogbdotm@ogo Lobsdstromm 3mb@Emmmolb dmEm@ s
a5dmygbgdol mtogzg Mol Bmtols gobbbgseggdsl s dmgoygsebom dsc Bgbedsdol dsgsmomgdl.

3. babsdstronmem 3mbgemmol dmmm@ow 333mygbgdol bybGo 3m@ds

Lobodostromm  3mbEEMmMOl  dmOm@o  g5dmygbgdol Lab@o gm®mds  sMsogdnmom
agbggds 35806, Hmegbsi Lobsdstommgdl dodotrmoggb sbosmo  396mbgdmmmdol o6
03335600 5M3sbBMmgdgmo  bgmobnxmgdgdol dmddgwogdol Fgnsbgdol dodbom, G®Igmog
©565dg0mgdom  gfobssmdwgagds  3mbLEodNEosl s  dodlb  mobéol  gdmade@ool
o6bgdoo d0bodmal. 396mbIgdmmdol o6  smBsbEmmmgdgmo  bgmobynmgdol dmgdggdol
3mbLEOBNEoNH FoboomImgamdmHomdal ¢Mammgzgdgmymeal 3Bmgbdo, bod BgdmbzgzseBo
LoBMgOEMYds LsbsdsOrMmmb smodgsedlb mameg 53 3mMbiMmag@mmo 35bmbgdol mgao@odncmmdols
©0535003L@NMgdgmm 5dB™ML.12 gl oFomem FotmBmaowagbl 3mBLEGNENG ©gdmatmodngdal
RoMamgddo  Lobodstromemmgdol dodotrn  oGbLgdmmo  358030L(3930L  Fgrogal. o3  Godob

127 The distinction between weak and strong judicial review is now familiar in comparative constitutional law. See, e.g., MARK TUSHNET,
WEAK COURTS, STRONG RIGHTS 33-36 (2008) (contrasting weak-form and strong-form judicial review). Weak judicial interpretations or
remedies are deferential and leave room for a range of political responses. Strong interpretations or remedies impose judicial decision-
making more strongly on the political process. See Rosalind Dixon, Creating Dialogue About Socioeconomic Rights: Strong-Form v. Weak-
Form Judicial Review Revisited, 5 INTL J. CONST. L. 391, 402 (2007); Rosalind Dixon, The Forms, Functions, and Varieties of Weak(ened)
Judicial Review, 17 INTL J. CONST. L. 904, 904 (2019) [hereinafter Forms, Functions, and Varieties]; cf. Aileen Kavanagh, What’s So Weak
About Weak-Form Review? The Case of the UK Human Rights Act 1998, 13 INTL J. CONST. L. 1008, 1034 (2015) (noting complexity but in
a more critical vein).

128 See, e.g., Moustafa & Ginsburg, supra note 30, at 6 (referring to the veneer of legal legitimation that courts can provide authoritar-
ians).



bobods®oremnm 3mbBEHmmol dmGHm@Baowo 3odmygbgds: bobsdsGoenmgdo ©gdmzts@oolb Fobssmdoga

»9308035300b 9539d@0“* Bgbodmmes 3sbLsgnmEgdom MmaMgdmmo ogmb s3&mM0Gocm0d3abzgb
doMggomo 0d od@mMgdobomgol, ®mImgdoi doobfHegosh o3&mMm0dsM0dIob ,Bo0mmo”
RmMIgdoboggh o6 OmIgmomsi Lydo  Sb@owgdmzGodonmo  (33momgdgdol  03ggsMo
aobbmMz0gmads, M3  Fgoboshnbmb domo, Gmame  3MBLEOGNENMO  ©gBm3MeGoob
©53(339gdolb  omdds. 03 YgdmbgzgzseBo, o9 93@ME0GIM0BI0LIgh  dowEgzom  od@mAL
0dab Fgbodmgdmmds Hm3 Joymommb  §89gdol  3MbLEGoENENH™MI0L  sdosbEngdgm
Lobodstrommm goesfygg®omgdsdyg, gb aosdygemgdl s6gmdgbdl, GmI 3mbiMgdmmo Jdgwgds
B9qLods39ds gdm3Gs@onmo 3mbLEGMEMbomoBIol Bmgsw bm&3gdl.

Lobodstromm  3mbGMmMmol dmGm@om asdmygbgdol gb LybGo ggcbos FoHdmowagbl
M3965L36gem FmgdBo gotgsw BgbFogmomo ©admaMoGonmo ghmdoolb stsghoo Jgdmbzgggol
3603369mmgob dsbsboomgdgmb. degsmomam, 3969L9mgmaBo NMBdgbsglds Lobosdstrmmmad 3otzgm
9893y Bgobothambs 85633990  oIMM30Egdmmds  3mam Roggdol bgmobymamgdobogsb.
ondio, Boggdob Fobssmdmgs aomo@Mosmgdol Fotrndodgdgmo dirgmmdolb Jgdoamd 2004
Tomb sbomo 396mb3gdmmdal domgdolb Fgogase bLEmmewm sgdm®Boms 3sb.1 580l F93ama
LobosBstronmm3d momddol ygzgmes 3608369cmmzeb bsgddgdg Joomm Imogtmdol Lsbotggdmme

3o@sfy39@0mgds.
0ym Omamég 3mbbEoGMEonce 3Hhmdmadnéo, obggg bgmb nFymdos Rsggdol dsmsmazmagdols
3mbbmemo@sosl. dsgomomse, 356 ©osd@gois dmddgmo Mgyndol bgmBgdTymdo Lssthggbm

03 30mgbBo dob os3@3oEe SMeghmo 3obmbo s Jdgmgds, BmIgmog

(330 gd9d0 ©s 3bg3g, 3obmbogMem BooRbos Jmoghmdol gomsfyzg@®omgds m3mdaznob dogh
otrogmo Ggmggzobogdobomgol mogbbool BedmEm3ggol Bgbobgd.?*? s3sbmseb, Labsdsermnmma
ado gomblbs ob3ggo LogzmbLbGoEYEom (33momgdgdol I3gmmdgdl, MmMImgdds godstwglb
Roggbol domonmmgds, dom ImEob LodMgbogbdm gomsdg Bgbmywgol dmbLBal Bgbobgd,

6 39mbsi Jagdmo asbbgobomaogm g@omataw.’*3

dbaogbo ©0bsdogs oym g3zemtBoi, Moxsgm  3MmEgel ©@Bobob@mazool 3ocHmdgddo,
™39mo(3 3936 053330603939mb Joshbs, H™I 0gm gdmzMsgonmo ghmdool absdg. 2006 Fgmb
35356M%3900L dm3mggdol Fgdoamd, 3mged LEMsxs© Bgigomes 3mbLEoGGos.*** dombgosgso
0dobs, OmI sbsmo  3mbLbGodnEonMo Fymds Fmozegos Lobodstromm  ©sdmez0gdemmdab
RMEO3smNMo s330Lm3z0L Mg dgdsbodal, 3mtged godmoyggbs 3mmo@ozné 0bbGodN@gdbs
©5 33m930009d99cm NFPYygdgddg sObLgdmmo dobo gogmgbs, Homs gagoemtmol bszmbb@odyEom
&M0dmbomdg Imgdmggdobs dgoEto 3mbEOMmMO.1* mogob dbMog Lsbodstrmmm abbEogy@o
b3 gdmms 3ol ©dobob@Moiool 03 360Bzbgemmzgebo  dmddgrgdgdol  mgaod0dsosdo,
m3mgddo bgmo guFyglb Bobo sg@mMod st mmo dodstmmmmgdom asbgomstgdsl.

129 See id.; Ronen Shamir, Landmark Cases and the Reproduction of Legitimacy: The Case of Israels High Court of Justice, 24 L. & SOCY
REV. 781, 783 (1990).

130 See Sanchez Urribarri, supra note 33, at 871-72

131 See id. at 878.

132 See id. at 876.

133 See infra Part IV.A

134 See Catherine M. Conaghan, Ecuador: Correas Plebiscitary Presidency, 19 J.DEMOCRACY 46, 46 (2008).

135 See José Luis Castro-Montero & Gijs van Dijck, Judicial Politics in Unconsolidated Democracies: An Empirical Analysis of the Ecuado-

rian Constitutional Court (2008-2016), 38 JUST. SYS. J. 380, 383-85 (2017).
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9439modg  8609gbgmmgobo  Logddggdo Bmoegbgb 03 LogmbbEogmEom  (33emomgdgdal
36m9d&9dL, HMImgdo LogesMommmm 9fobssmBrgagdmmbgb g33ommal sbsem 3mblEodnE0s8o
o0bgdmem  (33momgdol  Fgbobgd  IMmogomboxggbm®osh FTabb. o3 Fgbob mobsbdsw, obgomo
Labbooyeo (33momgdgdo, HMImgdoi dogomomse Jggbgds ,3MbosdgbEMMo LGEmNIENEMAL”
33momgdsl 56 83(30690L ,39600396@ NGO NRMd9BL S 3oE16E0gdL; dmombmgl sds@gdoocm
36Hm3gn®gdl.t* ghm-gho 860336gmmgeb Loddgdo Lobodstommmd bgds wotmm gmtgsl,
6m3d 2011 Fgmb Bog@otgdobs MgxngMgbomdo (33momgdgdol Jgbobgd, s, Bmeol, 0dagzsto
(330 gd9d0L HM3mgdo(s SbmbEgdbgb Lobsdstmmm sdme 30 gdmmdsl, 30bs0wsb &by
137 3mbBbyyem@o309%0
Rogotms sbomo bobodstomm Lsdgmb dogk, Mmdgmbsei 93mb@OmMmados 3mMmgel €ggodo.

699030b  BmMgdsdmbomgdsl  dmbsdormmaggdol  ©sbodgbols  Fgbobgd.

58539 Lodgdmd Fgdam3d ©s60T6s s gosbmsegobyygkgms sbmdom sbomo Imbsdstrmeyg, dso ImEol
LogmbLBOGMEOM EGodMbsmol LEmmo Fgdowmagbmmds.’3® dgmég Bgdmbzggedo, GmIgmo(s
NQBOM  EIGIMNM Mol Jzgdmom gsbbomymo, 2015 Famb Lobedstrmmmd bgds ©storm
3mE3g0L, ™I Lo3hgbowgbdm 3ogddg TgdmNagdol LHmmswm a59Jdgdobomgol aodmgygbgdobs
LogmMbLBOGMEOM (33momgdgdobomgol gsbbadmg®mmo ob 3hmEgnms, Mdm3gmog oFgbgdwos,
9439modg bogmgd Bmobmgbol (Logotm ogm Fvmmmm 3mbacglbol mebbdmds).** Jgbedsdobsow
3mb369Lds 03B Ioe (33tomgdgdo s bLMMmow sdmomm bedtMmgdbogb@m 3ogddg Jgdmurgs
93350m&M0b 3mbLE0GN(E00ws6.140

3mmmbgomo sbggg PotBmowggbl Lobosdstrommm  3mbMmmol dmtm@oe asdmygbgdol
LabEo BmEdol, Hmamt gdmzMeonmo ghmboolb 360836gmmgsbo bofFommal, dogomomb. Bsb
F9gdam3d, MG »396mbo s LodsOrNMmMEbmdsd” gdmm bosms MBocgbmdoc Ladstremsdgb@m
M3Mo3mgbmdol dm3mggds, 856 woofym LogmbbEoGmEom GModmbomal bgm3o hogogdols
36mgd@oLb gobbmMzogmgds. GModmbomo magolb dbGog 3obsdwg sm0gddgdmms gdmaMs@onmo
Tymdol 33066 sdggmo.'
domonxmgdol  3mbbmmosool s m3mboiool obyb@gdol dmgse 3Bmghdo Mgyndol

sboma ,dogmo” GModnbomo gobws ®gyodol dbEMoSb

360336gcmmgobo  dbotrsddgin. dogsmomom, GModMbomds o8 3oEs Jobmbo, ®mIgmog
Lbgs Bg369390msb Fgrstgdoom 3Mom&moGgdL sboggds dmsgtmdal dmdbegmes dbgmgmmdsl,
donbgosegoe 0dobs, ™I gb 3obmbo ombobs dmoomms FobosomdwgamdsBo godmbo@gol o
B9369%0b mo30L9Bmgd9dmsb.142 3memmbgmal Lo 3mBLE 0@ MGEom BMdNbsmb soggsems 88 Mmemob
a9bbs 3gmEgdmmo st qboymmdoc BabeHmgds, 306500056 35600 ,396Mmbo s bLodstrmemosbmds”
36 gmmdlL LogmbLbGoGMEom 33omgdgdol FmEBomamo asbbmEmiEogmgdobmgol Logodm
SVbmmyBac  bodotrmsdgb@m  @IMogmgbmdslb.’®  Jgbodedobow,  Lobodstormmb  dogéh
05983039000 0gbs Loggagm Loszmbl@odnaom Fomdmdsgmmdol 3dmbg Hodmemgbodg 396mbo,

136 See CONST. OF THE REPUBLIC OF ECUADOR [CRE] arts. 441-44.

137 See Decision No. 008-11-DEE-CC, Sept. 29, 2011 (Ecuador).

138 See Castro-Montero & van Dijck, supra note 135, at 384.

139 See infra Part IV.A.

140 See infra Part IV.A.

141 See Sadurski, How Democracy Dies (in Poland), supra note 24, at 17-18.
142 See Ref. No. Kp 1/17, Mar. 16, 2017 (Pol.).

143 See Sadurski, How Democracy Dies (in Poland), supra note 24, at 11.
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Goms dombgosgse oMbgdmmo Fobssmdwmgamdabs, Jgbsedmgdgmo ymggomoym  3mmmbgmab
3mbLBo@ME0ol  Bgagms. Jogomomsm, gobbmGzogmes  LogmbbEoGmEom  Lsbsdstrmmmb,
6030000 bsbsdsmmmgdol ©s Lbgs 860336gemmgobo ,d53mbEGHMmgdgmo” 0bb@Eodn@gdol
6gmE3560d5(308, HMaMEM0(35s Jsgomomam dgonol Jotrgammomgdmgdo.t* Labsdstrmnmmb Hmmb

145

dotomsswe fotdmawggbws o3 (33emomgdgdol cmgan@ndsos dsmo dbstrogdgmol adoo.

gbhomo Jgbgogom, Lobodstrmmm 3mbGMmmol dmtm@owm a35dmygbgdal ,LabEo* gmedds
ool doM@ogo xgbmdgbo, HmMmIgmo Fgbodmms 3obds®mr@gdmemo 0gdbol bsbedstronmml dodstro
»098©0b ©s3b3gmo MmMgsbmb” 86 ,obbImdols 353(39d0L” Bg@oxrmMEgdal aodmygbgdoom. m9d(ss,
0N 9xOm mmds Fgzbgoogm, 5MOLIdMAL Medmmagbody 39MLos, o MoGmd dodstrmnszgb
699103900 53 LG®SG9a0sL s Mo FotBmowagbl dom B0dsbL. Lodsdbobm mbgdg 3608369emmzgsbo
(330 gd9d0L bobsdstomm 3mb@emmo Jgbsdmms ogmb m3mboiool doge Fodmygbgdmmo
Lobodotrommm ©ogqdol 93@™M3o@NMo dmmbmgbs 56 Loy dzodyg, ImbLoemmwbgmo gwgao.
Omegbsi Pomdmoddbgds gb gotmomgsmo Fobommdgdo, Mo mdds ¢Mbws, ,msbbImds” bgmb
BanPymdl o3 (33emomgdgdol 3obbmé(309mgdsl, 35306 Bmis ,metymaus” Bgohg®mgdl o6 Bgigemob
o6 Fgobgmgdl 3Gmgbl, gots 0d Jgdmbggzolbs, Gmrgbsi Mgg0dlb LyGL GM3 ogmb mosw
dobbogg Lobsdstromm Lob@gdob Mammggdgmymazol 3mboosdo. Bgbedsdobsw, Lsbsdstromm
3mb@Ommol dmEm@ow gs3mygbgdol LabGo FMGIoL J0e™dgdTo Lobodstrmmmgdol Retrmgs
3330698L 03 Ls3MBLEOGNEOM (33O gdgdals asbbm(309mgdall batrigl s Gobgdl, HmIgmms
LoB0B6gL Fordmoaqgbl gdmzmsd ool sebgdomo dobndndo.

0ndEs, M99903980 sbggzg Bgbadmms BggEemb M3 Joommb dsc Lobotagdmm domgdmemo
200509398 0mgdols mgao@0dsool dmgsmo Lothggdgmo. dsgsmome, Lowogm o6 Logdgm
Lodstronmgdtogo  LoGmsgoolb Fgdmbzgzedo dob  Lobotggdmme Jomgdyem  Lobodstromm
200559398 0mgdsb Bgmdmos, Hmame 3 sgommdmog obg LogHmsTmeobm mbgdg dodmgdmmdals
asd®ms, 03 BgdmbgzgzeTo, og sbomo (33momgds Bggbodsdgds ¢339 sMbgdmem bszmbbGodyEom
Fymdob s o6 obobogh dobbs dob motrmggasl. ondie gb xmbdisos Bgdmor Boblbgbgdmsb
Fgetgdom 56l Mgdm 3mb@gdbEmMsmamoa: dob Lsbotrggdemmm domadym yzgms Lobsdsthomm
a0050Y3980magdsl o6  odab  Igbodmgdmmds, Gmd Gggodb Imy@obmb  magan@odsiool
360336gecmmgsbo Lotggdgmo. 53 Bgdmbggzsdo Lotggdmol dmEmmmdomsdmzowgdmmos 0dsdg,
o 6dogbose Fgbodmgdgmos, Gm3 Lsbsdstrmnmm Fodmoagbomo ogmlb Gmamtiig NFygds,
Om3gmoi sLOMmMgdL ,d9dol sdLdgmdg” o6 Bggodol Lobothggdmme s38mIsGnmoc b3ob
808(399%9 398 KBMbJ05L. gb Bgbodmmes ©sdm3odgmo aymb JggysbsBo Lsbsdstrmmm Lob@gdol
©59mN30090mmdoL  godm(zEomgdsdg:  9339mMabogeb  gobLbgsggdom, dmemmbgmbs o
3969bmgmols (gsthgdoo bogzmagdsw) sgdgo bgsglbo godmoomgds.t gl sbggg sdm3oegdnmos
035bg, o9 s mMbgdrg 3obsa®mdmdl Mggndo 36033b6gmmgsobo Logddggdol Foagdslb (byyem dznthg
Bdmarg® 3006(3). Mbatgmo Fotmdmowmagbl 530l LsobGgtgbm dogomoml, Lowsi Labsdstomm

144 See generally id. (discussing these transformations in detail).

145 See, e.g., Emily Tamkin, Polish Ruling Party Passed Unconstitutional Laws, Now Controls Constitutional Tribunal, FOREIGN POLY (Dec.
19, 2016, 3:17 PM), https://foreignpolicy.com/2016/12/19/polish-ruling-party-passed-unconstitutional-laws- now-controls-constitution-
al-tribunal-trump-law-justice/ [https://perma.cc/RP5K-A9YX].

146 For further discussion on this point, see infra Part V.
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04m gogdob Hgg0dob mmosmymo 3s@bomto, mndis sMogho 36093b6gmmgseb Lagdgbg doomm
356M@00b 3mbooobogsb dzzgmdow goblbgegadmmo gsmsfyzg@omygds.’*” Bggb 3g-5 bsFomTo
©530360Mbogdom o3 Logombgdl, Hm3magdoi doggohbos, Gm3 36033bgmmgbs dryMwsozgb
Lobodstronmm 3mb@Mmmmol dmtmm@om gs8mygbgdal, Mmamts Mg 0dob LEMsG9a05b.

3. babsdsmormm 3mb@Mmmob dmGm@ow a5dmygbgdol dmogio gmMmds

MdMommE  36800gdm3MsGonmo  3mmoGoznto  3osfYy39&omgdgdal  magan@odsEosdy
Mx3tm bsobdghgbm Fgdmbzgggdos MHmEgbsi Botamgddoi bobsdstmmmmgdo mego sJ&oPMo
SbmE(309mgdab 96@0admaMo@onm (33tmomgdgdl. dmaogtom Bgdmbggzedo Lobodstrommgdds
Fgbodmms  gobsbmEogmmb  3mbEGmmol  dmogho gm®dgdo, GmImgdoi mogol o330
3m0(30396 396mbIgdmgdol 56 smIsbEmmmadgmo osgd&m®mgdols Jogc domagdmmo bs3mbbGodyEom
300§ y39@0mgdgdobogsb 1d6033b6gmm  aomoigbsl o6 LMo MBAMBLL. Lobodstromm
3mb@OMmal gb gmMIs bBodmow smddmmos Gmam ,d35360" 96 ,0d&onca” Lsbsdstromm
3MbOMm0.1*8 Lsbodsmnmmagdo sbggzg Tgbsdmmes sgytHbmb got 339mmo Godob bsBmomgdgdals,
Omamtgdogss  oMbgdamo  ©gdmmgdgdol o6 smdsbemgdgmo  3smsfyzg@omgdgdol
3900M©gdgmo  35dsmommgds, ob Logommadymmm 3®Mdsbgdol asdmzgds, Gm3gmoi dggbgds
3003mHmdol  3mb3M9@Mm  ®9bsdgdmdol oMb s dmombmgl dobash JmMbiEmgGmm o
30009909 dmddgrgdsl. gb ymazgmogg Jdbob Lobodstromm 3mb@mmmal dzoto bobgl.1#

338mMM08sM0dIobyggh  Fogzomo  od@mEgdobomgol  gbsdmms  goblogmmtrgdmmer
0069300 0ymb bobsdsthomm 3mbEOHmmob nutm dmogho o6 Madm sg@onmo gmmIgdol
asdmygbgds. ©gdmgmodopmmo  3mbbEoGmEogdo  b3ote  Lbgomsbbgsggoten bdmymwmsezgb
33&™MM0EsM0dIobzgb JowMgzomo  s3@mMgdol  Fgbodmgdemmdgdl, ®m3d Josmfomb dom
30%blL: ggmgtomnmo LGGONIGNMIdL sEMbLgdmds Jgbodmms ammobbdmdogl, Gm3 goHmgzbmm
LogobmMbIadmm  ™mMasbml o6  odsl  Lobomeggmo  3obmMb3gdmmmdal  asbbmtzogmgdols
domomRmgds,’? smdobernmagdgm BEmdg oFgbgdnm Jgdbmmoggdo Bgbodmmes o330609dwbgb
369b0gb@ 0L domonamgdsl gobosbmmogmmb Lbgomabbgs 3mmo@ozgdo ©s Lsdtgdbowgb@m
3509%0L  Igbmagsd Ygbodmms  bgmo  BgmBommb  3M9bogbdl, Gmd  Fgobserhmbmb

151

006530gdmds.5! 53 Fgbmemoggdol Tgigmol o6 gonddgdol abdgdol dmdogds FotmBmowagbl

33&™M0EsM0bIobzgb doMgzomo s3&mMgdal gMm-ghm Joogzst s3m3sbsb.

147 See, e.g., Szente, supra note 107, at 138 tbl.3 (finding that political ideology is a strong determinant of vote, but that even some
justices affiliated with Fidesz and its allies sometimes vote against the government).

148 See sources cited supra note 127. Other definitions, which are useful in other contexts, but less so in this one, focus on the finality of
court decisions. See TUSHNET, supra note 127.

149 See Landau, Forms, Functions, and Varieties, supra note 127; Kent Roach, Polycentricity and Queue Jumping in Public Law Remedies:
A Two-Track Response, 66 U. TORONTO L.J. 3 (2016).

150 See Whittington, supra note 83, at 585 (“[T]he Court is able to do what national political leaders are either constitutionally incapable
of doing or politically unwilling to do themselves.).

151 See Ginsburg et al., supra note 49, at 1816-18.
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053589000, 53&MM0EM0dIob3gb 3ot giomosd@mEmgdol Fobsdgombgdmdlbsisbmbdogdmm
(33momgdgdol  gobbmm(z09mgdol 0dageto Fabgdo, GmImgdoi Logdome oMMMmgdgb o3
&030b 39bmbgdol gm®mIsmmth (33momgdsl. mgbomagmdom, gb 3obmbgdo madm JgGoo G0l
5390 LsgmbbGodmiEom InfFymdal ,asymaomo” Jogmdol bsBnsmgdom, Gm3gmoa 53 Godob
(33momgd9d0Lomgol oFgbgdl Mudm 398 Immbmgbsl.™ dbmgogto Fg3mbgzgzsdo, ,dmwdogmdol
dmbemob” bogmdgzgmdg, LogmbLbGodMEom (33momgdgdo BmMIsmamoe 6ol Jgmzmgmo.ts?
33 @odob 3mb@gdb®To Lobodstronmm FmbGEmmmolb womgdom dbotmagb Fomdmowagbl dobo
Fgbodmgdenmds, OmI goonddmb gb Bgdmnmggdo. bobsdstmmm 3mbEGmmoal dmogth gmEIgdls
Fgmdmosm  538mME0EsMH0dIob3gb  JoMgzom  8d@mMgdL  Jobzgb  Igbodmgdmmds, M3
domomramgdol Bgogtomamo goymezgol, Logebmbdrgdmm ©s smBsbemnmgdgm FGmgdl Bmeol
a0ymxol o6 ombosi LogmbLbGodMEom (33momgdgddg BmMEIsmnmo Fgdmmmgzgdol a39Mwol
3300 d0smFomb bszmmse® 3odsbl.

J39dmom B3gb mg@omamoe gobzobomoego dmogko Lsbsdstromm 3mbEGmmoal dmem@o
a5dmygbgdol Hsdmwgbndg dsgsomoml, Lowsi Imboedstromggdds goomddglb Lsdtgbowgb®m
390090dg Jgbmmogs ©s RsBmotmggl domopgkmgds m3mbdozool dogh  3mbEGHMmomgdso
396mbdgdmgdL.>* od3zg B3gb dmgmgm dodmgobomsgm o3 @030l ,od&omMo” ob dmogko
Lobedstromm 3mb@Mmmmob dmtm@om gs8mygbgdol Lbgs Bogsmomgdl.

3otggmo  dmoiegh  Lsdbge®m wgdmazMe@ool md@®abgdol dmEmEow  asdmygbgdsb.
®dob F93amo gg6hdsbos ogm Imfobsgg 0dob o3 30(390980, ™I mMEdghsm gdmzMedonm
Tymd93L Fgmdmosom 03 sb@owgdmzmodommo 3o6B0gdol, dmdeHomdgdol s dmemo@ozmbgdols
o030 domgs, HmAmgdo domonnmgdsdo dmbgmol Fgdmbzgggedo goomddgdgb maszg ©sfgbgdamem
Fymdob.1%¢ Gmamég Dgdmo sm3bodbgm, Bbmamomb gotBgdm stegtmo 3mbbGodnos odmggl
dom NBdgbogl Lobodotrmmmgdl domomamadsl, M s3doemmb 3o0@0gdo, bBoé Bgdmbzgzsdo

157

3000 ,06@0gdm3Ms@onmmdol” o6 bbgs s6o3mbLE0GNEoNH™Mdol dbgsgl bogndgmaddy.

dogomomom, 3oddmgool 9dgbsgbo Labsdstommmb 2017 Fmol aowsfyzgdomgds, Gmdmal
Loggmdgzgmbg sogtdoms m3mdEommo 3sM@os — ghmzbymmo  goothgbol oM@ 0s.%
a005fy39@0mgds domgdnemo 0gdbs Lsbsdstmmmb dogh, MmIgmo doohbggs, H™I 33dmgool
339530bgemo  LoBmegmmdm  3o6MB0ol, 333dmxoal  Lobsmm  3o6@ool  (CPP), dogh ool
3Mb@OMmoMgdmmo.r® Lobodotmmmmd dobo gowsfyzg®omgdol obobodmmgdmsew asdmoygbs

152 See Dixon & Landau, Tiered Constitutional Design, supra note 37, at 444 (giving numerous examples).

153 See YANIV ROZNAI, UNCONSTITUTIONAL CONSTITUTIONAL AMENDMENTS: THE LIMITS OF AMENDMENT POWERS 5-6 (2017); Rich-
ard Albert, Constitutional Handcuffs, 42 ARIZ. ST. L.J. 663, 665 n.6 (2010).

154 See infra Part IV.A.
155 See infra Part IV.

156 See Patrick Macklem, Militant Democracy, Legal Pluralism, and the Paradox of Self- Determination, 4 INT’L J. CONST. L. 488, 491
(2006).

157 Ginsburg & Elkins, supra note 59, at 1447.

158 See Ministry of Interior v. Nat’l Rescue Party, Verdict No. 340, Nov. 16, 2017, at 50 (S. Ct. Cambodia, Plenary of Trial Chamber) (trans-
lation on file with authors).

159 See Lucy West, The Limits to Judicial Independence: Cambodia’s Political Culture and the Civil Law, 26 DEMOCRATIZATION 537, 537-
38 (2019) (noting the “lack of judicial independence” in the country, and arguing it is a result of both the political context and design of
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Logdome Bgedotrmmo 30dgdo, HMB 3oME 05 3930 gdmmo ngm Lagstgm 06 gigbgdmsb (Bom
Yool 6.9.9.-bensb) s Fodmotragbos ghmgbamo goygmanol LogGmmbal.’ ol LEsbosthEgdo,
MOm3mgdoi  Lobodotommmd  aodmoygbs  ©obodmmgdobomgol,  3mbbEo@ ool  Boggmer
35dmI0bstrgmdos 3mmodognto 35mE0gdol Bgbobgd 396mbobogsh, Mo mogolb dbthog oym
doemosb Bgosdotmnmo s odmgmms dobo sMsdsthmnmdmdogio godmygbgdol Jgbsdmgdemmdsls. et
33sbmobogg, Loddg 0boo®gdmmo 0dbs mogom dmoegmmdol doge (938 Fgdmbgggzedo Fobogsb
Log3gms LsBobabE®M) s LaboBstrmmma dob Bgbobgd aswsfyzg@omgds doomm Ibmmme bmom

162

Losmosbo dmbidgbols s Mt Lasmnsbo gsblgol Jgrmgas.

3505793980 gdsl Msds@memo Fgogan dm3ygs: 3sb gosbowands Jagybol m3mbogondo
356 @00l mdg@gbo bofomo, OmIgmas Fobs, 2013 Femol s6hg36900L wMml FgbsboBbogo Fgogao

oRhg9bs 5 modol Bmodmgs 3mbEGMmo 356Mmsdgb@dg.t ,a06d5m030LNRMadgmo 3o 0s"
05035, 335635 3oMmadgb@ol 55 dsbos@o (%odB0 125-wsb) s dob 100-3y Ig@ mogMl
3936 doms 3mmo@ogznmo bogdosbmds 5 Fmom.*** dmdwggzbm, 2018 Fmol ogemobol s6HRg3690T0,
9839d&MM0 Mm3mboool gog3g, ,308dmxol Lobombm 3s6H@003" Bmodmgs 3otrmsdgb@ol 125-
39 39b605@0; dmgddgro 3Mgdogc-dobol@mo 3mb Lgbo Jagysbsl 1985 Fmowsb o3mb@Mmmgdl.
mDdgbogbo Lobodornmmb goefy39@0mgdsd, HGmAmomsi s03Mdoms ,a56dsmsgobnamgdgmo
3o6@00b* Logdosbmds, aos8Fy39®0 OMmMo 0053535 3o8dmKeTo s3@MEG Mmoo Mggodob
bobatdmogsw BgbotBmbgdsdo s MHgmgdmzts@odsioolb dbgsgbo 36m3gbob 97 y39&o.

Lobedstromm 3mb@Emmmob dmEmm@sw aod8mygbgdolb gowga gémo 3608369mmmgabo dogsmomon
38mog 3mmmbaeo boddowsb 0339mgds. 5mboBmm BgdmbgzgzeBo Lsbsdstrmnmmd Imobrobs
36s3bmmme sMbgdymmo Mgg0dol dofmomomo Jdgmgdgdol mgan@odsins, sMsdge sd&onMae
0303535 ©gdmaModonmo  Fymdolb ©ab@sdomodszool Jodstroymmgdom. dobo go-geromo
m3603369mmmzobqL0 3008 Y39@0mgds, dogomoms, ngm Jgggbaol Lobsdstrmmm Lodgml Jgbobgd
396mbol go9ddgds Logggm Fobgdom, ™I 0go ©ob3M0dobsonm Jogmdstgmdsdo s9gbgdos
Lobodotronemm LobEgdob Lbgswsobbgs ©mbggdlh LodgmBo dscmo ©o60Tgbobogol Lbgowmsbbgs
3900m@gdol aofgtom, s GHmI sahgmgg 0mzgomobfobgds stsbomsbsmm 3omhmdgdl dsoo
3560058 930Lbmg0l.1*¢ Lon®mbzolb Mmddom, gosfyzgomgds sMbgdoms ,30Mgd&gduEmmo; dogtsd
360336gcmmgobo 3mmodognmo Bmbdiool ds@otgdgmo oym, €edrgbomsi Jdbows gogmamal,

the judiciary).
160 See Natl Rescue Party, Verdict No. 340, at 41-47.

161 See id. Indeed, the law had been amended earlier in 2017 to add broader grounds for party dissolution, and in an act of weak abusive
judicial review, the Constitutional Council upheld the amendments. See Wendy Zeldin, Cambodia: Supreme Court Dissolves Main Opposi-
tion Party, GLOBAL LEGAL MONITOR (Dec. 6, 2017), http://www.loc.gov/law/foreign-news/article/cambodia-supreme-court-dissolves-
main-opposition-party/ [https://perma.cc/M6A8-ZCHT].

162 Kosal Path, A Cambodian Fusion of Personality, Party, and the State, 117 CURRENT HIST. 215, 215 (2018).

163 See Cambodia Top Court Dissolves Main Opposition CNRP Party, BBC NEWS (Nov. 16, 2017), https://www.bbc.com/news/world-
asia-42006828 [https://perma.cc/P6Z8- CCI3].

164 Id.

165 See Hannah Beech, Cambodia Re-elects its Leader, a Result Predetermined by One, N.Y. TIMES (July 29, 2018), https://www.nytimes.
com/2018/07/29/world/asia/cambodia- election-hun-sen.html [https://perma.cc/H55R-HXLX]; Julia Wallace, ‘Fireflies’ and ‘Ghosts’ in
Cambodia Prop up Facade of Real Election, N.Y. TIMES (July 11, 2018), https://www.nytimes.com/2018/07/11/world/asia/cambodia-
election-hun-sen.html [https://perma.cc/N9BM-76VX].

166 See Decision K 5/17, Jun. 20, 2017 (C.C. Poland).
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3o69ga ot gdgmo sbomo 3obmbo.1®” sbosemds 36bmbds @sbn3zbal 3Bm(3gLo Smmo@ozmeo gobsws,

Momss 3doOmnggm 3omGool Bog@oymo o3 3MHm3gbol Jmbm3mmodgdol LoTmomgds dobse.
Fogmds Fgafyoso Lodgmb Imddg §93e9dl, Goi 396003 gosdstomms dmddge 3obmbTo

Lodgmb Fg36r08 603360l 3BIM (390086 O353FMd0m Lbsdsrmmmb Jogh wowagbom ,6s3mbg

8

%30dGoMMo©, LoLsdsHNmMME oMol gosbzs Azgmmgdmogo Lobodstommm
LobLEgdob Botrgammomgdgmo 0bLEGNEGL bgmBo Robogogdem smomgdgmo 0bbEHIgb®gdo.

300000093001

Lobodothonmm  3mbEHmmol  dmEm@ow  gs3mygbgdol dmogfo Gm®Bal  3mMbgbyos
BgbododobmdsTos bbgs bsBOrMINSE, BmMIgemBoz dmgdnmos Lbgowolbzs abgdo, BGMImadoms(s
Lobodstrommmgdo sbEmmgdgb B3mbd09dL v3@™MMGIONmo o6 03 Mgyndgdobomgol, HmIgmms
mMoEgMgdo 3Rommdgb aobmbgb s3@mMmodetmgdo. gb BsBOrmBo gobLodmg®megh 0d Jgdmbzggzgdl,
Omogbsg  mogtgdo  09gbgdgh Bggmmgddog  LsdoMommagdtog dgommegdl, Mmamoss
3omobFedgdal Lsbsdstrommm 3Mmgbgdo o sbGogmOamEonmo gsdmdogdgdo, HmMmgdas
30%bo 0bobogh m3mbogon®o 3mmoGozn®o dmdMomdgdol Jgzofemggdsl, moymasbs o
BgbmbB9dSL. > 356Lbgeggds 960l 0bs, M3 5mboBbeem Fgdmbggzgddo gbermmadamo 3xmbdz09d0,
Mm3magdoi  Fgagodmos  3obmbols  ¢Bgbogbmdoll dmBm@Eowm  asdmygbgdee  dmgoblbgbomo,
bm®309mgds B3gnmadhog Lodstommgdmog mbydg ©s o6 bogmbbEodmEom (33momgdgdol
Logobgagdm mbydg. Hggndgda, HBM3gmdos sLgo LEMSG9a09dL 099bgdgb, (3oMMBdgb Mmegosboo
4890093930 o6 30dMadma3bmb s FoerdmoRobmb obobo Mxthm Bgo@Gomumew, oty 3obmbob
mBgbogbmdolb 3606(303930L Bghggzom o6 s3obobgrgdmm as8mygbgdsw. 330l Lbadomobdntme,
Lobosdstromnmm 3mb@Emmol dmerm@ s 35dmygbgds dmo(segb Bgdmbzgggdl, MdmImado(s, Mmam(
Fabo, axédm 0gzomBobspgdos sagommdMogo s LogHmsBmEMobm ©sd3306039dmgdobomgal.
593565, Bo03omMo s 3MHmdmadn®o bogmbbGodnEom (33emomgdgdal asbbsbm(sngmgdma
Lobodstromnmmagdol g5dmygbgdom, €gegndgdds Fgodmgds bgmo FgnFymb dmfFobostrdrogaggdols
Lodobybm J39gdgdols o6 dmddgrgdgdol RobBmdsol, BmM3magdoi Lbgs Fgdmbzggedo Jgodmgds
39bsx3gb 309369 madgMomaumo ©gdmam@ ool AsdmBmabs s Bgbnb@gdsb.

167 Sadurski, How Democracy Dies (in Poland), supra note 24, at 31-32.

168 See Wojciech Sadurski, Bad Response to a Tragic Choice: The Case of Polish Council of the Judiciary, VERFASSUNGSBLOG (Apr.
16, 2018), https://verfassungsblog.de/bad- response-to-a-tragic-choice-the-case-of-polish-council-of-the-judiciary/ [https://perma.
cc/8HRF-SQJR].

169 See Varol, supra note 3, at 1679; Alvin Y.H. Cheung, An Introduction to Abusive Legalism 1-2 (Feb. 22, 2018) (unpublished manu-

script), available at https://osf.io/preprints/lawarxiv/w9a6r/.
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V- bdbJdImOIEM 3MeOMMENL oMMMAIC dJdMidbded aMIadCIeJaN: Ml
gJaJcnom

3365FomBo geommdm Imgodomm ©sds@gdomo 0bxzm®dsos otrmmabsgmmgdol dmMmGow
a5dmygbgdol 3gbm3gbol Fgbobgd dmemmoEmmobogmo ™Mo Jsgsmomol asbbomgol aboon.
306390 3ogsmomo GMabLbsgombomatos s dmozegh Lodstmmgdtog assfyzgdomgdgdl,
OmImgdoi dsmmnmgdl Ladcmgbowgb@m gomobmzol Fgdbmmmggdol dmbbsl 6 oo sgd@ome
359d3905L Mom0bm Bogfogobs s sx3Mo3z0l bbgomasbbgzs LabgmdFoxmBo. Mo Bggbgds IgmEgl,
030 9bgds gm0 3mbzMg@Mmo g3gybol Bogomomals JgbFogemal: hggb aobgobomagm 3969L91gmsBo
m3ommmagbo 06LGs6E00L Lobedstmmmlb gomsfyzg@omgdgdl, HmImgdomsi aomddos sRgmmo
96m3bnmo sLsddmgol PRmadsdmbomgds dsb gdwga, Mo M3mdoinsd 2015 Fgmb gedstrgzgdol
Fggasw dsbdg 3mb@Hmemo dmodmgs.

3. badmgbogb@m 350980b Fgdbmnwz9d0 M00by® 5dg96M035bs s sx836M03530

mom0obyt 5396M035bs s 583M035T0 Lobodstmmmmgdol gosfyzg@omagdsms @ddmogmgbmds
B90353L bedsdstrmemm 3mbEOMmOl dmermEsw 353mygbgdol 3603369mmmgeb, Mmamt bnbe), oby
dem0gidoaomomgdl.otbgdmdl&medegbodgbmdomoms 3otasBgbfsgmomoadsgsmoma, Hmogbs(s
Lobodotrnmmd soigs 3mbLGonEon®mo FabGogo s3@mEM0@sM0dIb3gh doMgiom Mggodms
33gmmdgdobash Fg93bmdnddobom o6 dmgblbom LodtMgbogbdm 3ogdmMsb ©s 3930t gdmmo
F9dbmn3900. yzgmadg bo3bmdo 53 Logddggdowsb, semdsm 3Mmmmnddool Lobsdstrmnmml 2010 Fmols
a0050Y3980mgdss, Mdm3gmos g6dmoygbalb o6rs3mbb@oGniomdo bogmblb@odmEom 33tmomgdols
omd@mM0bs, Moms Fgghgtgdobom 309boab@o semgstm @Mmady, Hm3gmbsi buGms 3mmyddool
3mbLOBNEooL  Bgaams, Goms  3gmbmes  FgLodmgdmmds  ©og3039%06s  3Mgdowgbd ol
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00b653009dmds bgodgre dgbsdg 300000.17° smbodbmm bogdgdo LsbsdsOrmmmd sswgobs, GmJ
Lodo LodEmgboegb@m 3o0L ©sB398000 (dgodgom oy Lbgoggstow), dmddgmo 3Mgbowgb®o
dmo3dmggdes bgdg@or o domonamgdsl, Mo 9B9d@ntor astwsddbows bgmaobnamgdals
©565F0omgdol Lob@gdsl.7! dogtsd, sdsgeMmymon IMHsgsmo Jogsmomo sMbgdmdl, MHmogbs
Lobodstrnmmgdo basgh ©md@®mabgdlh 0ygbgdgb 0dobomgol, Gm3 Ladcgdbowgb@m gowobomgol

F9dbmn3zgd0l dmblbs gobswmb Bgbodmgdgmo o6 mImsmme Imblbsb obabo.

R3gb G odds ¢bos o 3Zoogmdm, Hm3 yzgms goesfyzg@omgds, GmBgmoi gbgds
Lo3gbogbd™ goabmzgol Jgdbmymwggdal gtdomgdsl, msgobo d34bgdom sEsdstrmnmbmdoghos;
Bmgo Bomgsbo 9330600 0gdMm3MeGonmem mgan®0dnmos. m3oMggmal ymgmabe, bodtgdbowmgbdm
LobLEJdsTo s60b Lsgdomm g3tgmo, ambogMummo Logsdsom os3odmbo goob Bgdbmuywggdmsb

170 See MANUEL JOSE CEPEDA-ESPINOSA & DAVID LANDAU, COLOMBIAN CONSTITUTIONAL LAW 351-59 (2017) (discussing Decision
C-141 of 2010 and providing a translation of the case).

171 See id.
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©53533069000.172 sMLgdmdL Logdomm 3otrao sMamdgbGoios, Hm3 dmgoghmo Jgdmawss,
dogomomo 0bgmo, HmamMoiss bgmobms sthggol (Hmgméi dgoobge obg Lbgowmsbbgs
MHmL) s36domgs, ool domosb 3353360, s BmdMomdgdl, B mdds Mbrs, domo aodstr@oggdol

173

Fgbodmgdemmds Mbos 3dmbgm.”? sdsbmsb ezse3B0Mhgdom, dg3Mo M el sdmzogdnmo
3mmo@o3n® 3mb@gdu@dg, MmImob mmbsg bogds E3momgdgdo, ©s s3Mgmazg gowob
B9d 3900l (33tm0mgdgdol gogmgbedg bbgs gm®3smeto s sMroxm®Ismato (33mmomgdgdol
3mbdg.

dogomomobomgol  sgommo  3mbGe-M03s, Lowsn 9dgboghds Lobedstrmmmd 2003 Faemb
doomm 3505FY39@0mgds, MmMImomsi g5999Jds 3mbLbGo@ (3000 3sbsdwg owagbomo gswol
B9donwas, Hm3gmoi 3Mdomoegos 30M9bogb@ ol bgmobms sMRggsl Mmamt bgoodgwe, obg
Lbgs OHML.T* d3gdmo gobbomamo Lsddggdol dbgsgbo, Lobsdstrmmmlb assfyzgdomgds o3
B9dob3935F0(3 39dmEobomo ogm bsogm obsdMmgdol bogmdggmdg, Joacsd aosfyzgdomgdsls
aobbbgoggdmmo Ygwmgao dm3yzs. gomofyzg@omgdom aomddms (33emomgds, dogtsd domsdo
33mo3 sMBs 36083b9mmgsbo Jgdmumgs gosbmsb @s3egdothgdom, Mmdgmoi 3mbbE ool
00308300M39m0  MHgsdEoom oym  gomzgsmobfobgdmmo s HmImomsi  s3Mdsmeymo  ogm
369b0ab@ oL Bgoodgr bgmobmes oMhBgzs.t7° gotms o3abs, 3mbGgdb@o, Hm3gmBo Boomgl
2300509390mmgds, 983500 gdbobnEgdmms ghomo 3mmo@oznto 3semBool s  ymgommo
369b00gb@ 0l 3mmo@ozn®d 0b6@gthabgdl, MmIgmoai sbs3gdmdedg sd®mNMBadsl (300mMd®S;
808653, 5mb0bmemo gosfyzg@omgds o6 Fomdmaowagbos bgmomdbam bog®mmbgl modgmemato
©gm3Mo@onmo 3mbLE0ENEMbsmodIobomgol 0dwmgboe, Godrgbswsi ol ™sb o6 Lroggos

176

©93m3Ms&00bL fobssmdwga dodstmrmnmmo bbgs gm®mIsmmto s sEORMEBSMNEMO (33t0mgdgdo.

5J9b godmdwanbstrg, Azgbo oseamdgbdo 3mbdgdu@nto bobosmabss — gosfyzg@omagdgdo
0d B93mbgz9390Ls ©o 3mbG9dLEIEB0, MMImMadLs Fobsdwgdstg m3mdghddo gobgobomaogm,
oogobogo  Fomdmowaqgbagb Lobodotrmmm FmbGEmmmol dmMm@o aodmygbgdolb. yggme
F9gdobzggs dmoegh assfyzg@omgdsl, Mdmogbsi 3momgdsd gutm dg&o Jgwmgao dmodsbs,
3006Mg MdMsmmE ghoo 3M9dogb@obmgol bgmobsmo séhggol Bgbodmgdmmdols dozgds; dsoo
1398 9bmdom Loghomme 3o9ddos LodMgbogbdm 3obmeb ©s353B0Mgdmmo Fgdbmmmggdo ©o
369b0gb@ 0L Bgrodgw Lsdo b Bg@o goom bgmabms s6Rggz0l Jgbodmgdmmds Fgoddbs. gothos
530bs, 30930l F9dMN390msb ©o393F0Mgdmm (33momgdgdl msb Lrggos Lbgs Bm®Ismado
©5  Stogmtdsmm@mo  mmbobdogdgdo, dsgomomsm, Mmammgdogss Fg@ggze Lobodstromm
0539 300090mMmdsLs s dgosdg, o6 LostPRgzbm 39bmMbIgdemmdol (33emomgds, ®mdgmogs

172 See David Landau, Yaniv Roznai & Rosalind Dixon, Term Limits and the Unconstitutional Constitutional Amendment Doctrine: Lessons
from Latin America, in POLITICS OF PRESIDENTIAL TERM LIMITS 1 (Alexander Baturo & Robert Elgie eds., 2019).

173 See id. at 11; Jack M. Beermann, A Skeptical View of a Skeptical View of Presidential Term Limits, 43 CONN. L. REV. 1105, 1107 (2011);
John M. Carey, The Reelection Debate in Latin America, 45 LATIN AM. POL. & SOC’Y 119, 130-31 (2003); Ginsburg et al., supra note 49,
at 1813.

174 See Decision No. 02771, Apr. 4, 2003 (Const. Chamber, S. Ct.).
175 See COSTA RICA CONST. [CRC] art. 132.

176 See Elena Martinez-Barahona, Constitutional Courts and Constitutional Change: Analysing the Cases of Presidential Reelection in
Latin America, in NEW CONSTITUTIONALISM IN LATIN AMERICA: PROMISES AND PRACTICES 289, 297 (Detlef Nolte & Almut Schilling-

Vacaflor eds., 2012).
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Lobodotromnemmad osanbs, MM 3mmo@oindo JEgmmdado, B99d306Mgdobom 6 LogMome
2999093900650 3ol Ygdbmy3zgdo ogm magan®odydo 3oTobsi 3o, Bmegbs ©gdmaMs@ool
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860336 9emmgbsm @ob0sbgdol Mabgo sMbgdmdms.t” mubos dsgsmomaw sg0mmo bado Bgdmbggges
3bgdowsb — ggbgbagms (2009), gzzsmmEo (2014) s dmmogos (2015).77% Lsdogg J39956590
369009689035, 930Mz9mal ymgmobs, Bgiagemal 3mbLb@o@m(309%0, s dmazosbgdoom, dsoo
369b0gbE™d0L dmemm  gowgdolb  sdmPmEz0bol, BggEewbgb LogHomm gsgmddgdobsoc o6
a09b5bahdmogzgdabom Lodtgbowgbdm gowgdol Badbmnmwggdo 03 3mbLE0GM (309030, HMIgmms
B939 303905803 Jnogsto dmmo bfmego dom 00053589L.17° Lodogg Bgdmbgggs asbbsgmmtgdom
Loob@ gt gbme 0dgbom, M08 gboms(s yggms Jomasbl 3gmbrs,,dtmogommmbosba” 3mbb@ndnEomto
LEONIGNGS, GMIgmBoi 39MI3gN  (3omMadgdl, MmamMgdo3ss ,39bsdgbdnMo* 56
HLodsdobm”  LEOMIG Mol (33momgds, o6 (3momgdgdo, GmImgdoi 9MH®39396 doGoms
MBRmgdgdbs o goMsobBogdl, Logomgdgbh a@tm dzsph 3MmEgon®dgdl  3mbbEogmiool
BmE3omnmo Fg3gmol 3060 sEbLgdmMmBL dgoto oMamdgb®gdo, GmI Lodtgdbowgb@m
300l Bgdmmogol dmblbs dotmmesg Fotmdmawmagbl (33momgdsl, Hm3gmoi smgzgal dotome
LEOYIG DL 96 M3MBoool BMbEsBgbENEO NBmMgdgdL.*#! Ygbodsdobow, gowmol bogmdbmdmaw
Fgdotrgds o6 ao9ddgds 0dbgdmes (33mmomagds, GmIgmoi gossd@ontgdos 3mbLEodnEool
&9dbEoo gomzgomobfobgdmm o330l 89dobodaL. o530l dombgosgs, Lsdogg Bgdombzggsdo,
369boab@gdo Roggbo, gmEgs ©s BmMomabo, Bgbodsdobow, (300mmdbab asdmgygbgdobom
LogmBLEOGMEOM (33omgdgdal yzgmedg odsmo mby (Aggmmgddogo Fgbfmegdol mbyg),
Moo LOMMOsE 5MBMgBBZMB0 3ogdMSD ©o303ToMgdmmo Fgdmmwggdo (3969L9gmabs o
93350m6M30) b gogbsbagtdmoggdobom goms, OmI gxgd@ncon Bgdmgmmom dgrodgm mobrgh

182

>6Bg30L Fgbsdmgdmmds (dmmogosdo).

177 On “weak” abusive judicial review, see supra Part IIl.A.
178 See Decision 1974/07 (S. Ct. Ven.); Decision 1610/08 (S. Ct. Ven.); Decision 0001-14-RC (C.C. Ecuador 2014); Decision 0194/2015
(C.C. Bolivia); Decision R.A. L.P. 017/2015-2016 (S. Elect. Trib. Bolivia).

179 For an overview of the three decisions and their contexts, see Landau, Presidential Term Limits, supra note 17, at 234-38. For a focus
on Ecuador, see Carolina Silva-Portero, Chronicle of an Amendment Foretold: Eliminating Presidential Term Limits in Ecuador, CONSTI-
TUTIONNET (Jan. 20, 2016), http://www.constitutionnet.org/news/chronicle- amendment-foretold-eliminating-presidential-term-limits-
ecuador [https://perma.cc/ W3BX-5EE4].

180 See VENEZ. CONST. [VC] arts. 340-49; ECUADOR CONST. [EC] arts. 441-44; BOL. CONST. [BC] art. 411; see also Dixon & Landau, Tiered
Constitutional Design, supra note 37, at 440-50.

181 See Carlos Bernal Pulido, There are Still Judges in Berlin: On the Proposal to Amend the Ecuadorian Constitution to Allow Indefinite
Presidential Reelection, BLOG INT’L J. CONST. L. (Sept. 10, 2014), http://www.iconnectblog.com/2014/09/there-are-still-judges-in-berlin-
on-the-proposal-to-amend-the-ecuadorian-constitution-to-allow-indefinite-presidential- reelection/ [https://perma.cc/BR4P-D6V6].

182 In Bolivia, the literal effect of the proposal was to allow three consecutive terms in office, but the court had already held that the
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0mgds Lsbsdstrmmm, MdmIgmoi 99306 3MbGHMMEgdmes Mggndol dogh.'® mommgnmo
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F9dbmdmggds ob dmbbbs 0§ 393000 dmddgo 3mBLE0ENEoom NYdOHNMB3zgmymRomMo BMbosdgbdmto
LEONIGNGOL 56 dofomoo NBMgdgdal aodmoghgdsl o s6s Bom Fobosmdroga Fobgmab,
306500056 F9bmngol Fgdbmdmdgds o6 dmblbs dodstrommmo ogm s3mdMRgzgmos s sehgmm
06530093md0l 306Hms domomswo MRmgdgdol ogobsgab.

dmddgo 3mbb@oGmEoom gomzgsmobfobgdmmo ©sigol d9dsbobdgdol godmemygbgdmmdoom
©5 (330mmgdgd0l 0dazetoe Fomdmomagbom, momgmbos obobo Bggbodedgds 3mbLbEogwmiool
dotome MoMgdmmgdgdl s o6 gfobssmdrogagds dom, Lodogg ULoLsdsrnmmd Imebrobs
3mmo@ 03060 36hmgd@gdol magandodsios, MmIgmsi Lodmemgds dobzs Mebsdwgdmdsdg dyma
369b0gb@ 8L omPgbomoyzbgb bgmobynmgdsdo Lsgdome sMsbabymggmo bogmbb@odniom
(38omgdgdol gobbm®m309madol d983gmdoom. dogsmome, gazeemBo, 3Mgdbogbd Jmtgsl
dmPobsomBrgaggdds dmombmggl (33momgdgddg hog@otgdobom Mgngtgbomdo, MmIgmbs
08900mgbgd696, HMI Foo3980s.15¢ Lobombm MgngMgbondo bogo®mm oym MzG™ Bomammao mbob
LogmbLEOGNEOM (33momgdabogol s 96 ¢dGMsmm BgbPmegdgdologol.®” Lsbsdstromnmmd
209356 0gs 3mMgsl dobo 30B6gd0l Bomfgze HgngMgbomdal Logommgdol mezowsb siomgdoo.
dmm0gosdo  (33mommgdgdol  ghmegMomo smm@ghbs@onmo abobogol Logodhm o0dbgdmme
dgotomotgdnmo (s 3mGgbEopndoe  96es3Mmabmdomgdown) wsdxnymdbgdgmms  3Ggds,
0339, LobsdsmmB Mmogobo gosfyzgdomgdoom ImEomagblb dobzs obo Mmogowsb somgdals

188

BgLodmgdmmds.2¥ ©s dmmmb, ggbgbegmoedo Lobodotmrmmma woswgnbs, Gm3 ©dboBzbgmm

(330 gdgd0 SM(30eMgdIMO oYM, M3 9gb3sMs Roggbl mogowsb sgEomgdabs dMemmgds,
O3 dobo 2009 Famb Fotdo@gdoom RosGotmgdamo Mgxnghgbomdo LodMgdowgbdm gowol
B9b 3900l Imbbsbmsb ©s3ogBotgdom 2007 Fgmb modol Regotrbomo Ggngtgboymdol
M3obmbm g30dgmtgds ogm, HM3momsz dmoblbgdmms LadtMgbowagb@m gowal Fgdbmnwgs, MMadiss

term Morales served before the 2009 Bolivian Constitution came into effect did not count towards the limit. See Bolivia: New Law Backs
President Evo Morales Third Term, BBC NEWS (May 21, 2013) [hereinafter Bolivia: New Law], https://www.bbc.com/news/world-latin-
america-22605030 [https://perma.cc/7LFG-8WYH]

183 See supra note 178.

184 See Steven Levitsky & James Loxton, Populism and Competitive Authoritarianism in the Andes, 20 DEMOCRATIZATION 107, 108
(2013).

185 See Landau, Presidential Term Limits, supra note 17, at 245 (noting that the high courts in each country were all “widely seen as
controlled by the ruling party at the time key decisions were made”).

186 See id. at 236-37.
187 See EC, supra note 180, arts. 441-42.
188 The prior constituent assembly in Bolivia, between 2006 and 2009, was a chaotic power struggle between contending political forces.

See, e.g., Fabrice Lehoucq, Bolivia’s Constitutional Breakdown, 19 J. DEMOCRACY 110 (2008).
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BgPmms dmobonbs 369b0ab@dg, HmM3 0go 3sbdg godmastoym s dmbsfomgmds o6 dogmm
2019 Gmob LodGmgdowgb@m s0hgz69380.1° sbsemBs 3M9dowgb@3s mgbob ImEgbmad dmgmo Mogo
mmbolbdogdgdo gobsbmMogmes mogobo sdmey30gdemmdal gobbsd@aogdmae, dso Iméal,
33mog Jgdmomm Lodthgbowgbdm gogdalb gbmumgs 83 Logombdg Fotrdsdgdom Rodotgdmmo

©938966@d0b Foegasr-™
Logzronb g, *? beaenm 3969L9gms 300093 NBO® Jonsbmmgws LOYMm s3&ME0EGSMH0DIL. >3

09d3o, dmmogosBo ggmog Mbgdmdl gdmzmedool Asd8mBmol

Lbgo 89dmbggggdo Bgagodmos sx36030lL Bogomomgddg aobzobommo, ondzs 39360 oMoz nmo
3mbLBOBNE0s bogmad BadbEMomY® 5M0sMgdsl oboggdl LozmbLGodmEom 3momadgdals
36mgbdg bobsdstrmmm smbtmmgdol Jgdbmmzgdol negsl. dsgsmomobmgols, Hmogbse 2015
Fomb 6956030 ,,30@M0omE Mmoo BOmbG0L” Jogk 3mbOMmomgdsds 3ommsdgb@ds Fodmaoygbs
obosmgds Hebrol 3mbl@ o030 (33tmomadgdol 9@ sbolb Bgbobgd, Hm3gmdss Bod& oMo
Fgbodmgdemmds Fobige 3M9D0wabd 393539L gowagg 17 Famo sthgbomoym 0sbsdwgdmdsdg,t*
Omobool MBgboglbds LoboBotrmmma dbotho o6 womgodms o3 Fobomowgdol LsdoGob3otm
AmbodEYBGEL. > Lobodsrmnmmd ¢oto mdzs gogdostgdabs ,3Fzobgms oG ool” dmbad&gds,
6 m3mol Jobgogomss 3mblb@od ool 193-9 dnbemoo gomgsmobfobgdmmo s3emomgdol g8 sbols

MBmgdsdmbomgds 9939809006 9dmms gdm Mo ool mobszegem smEomgdgm, bogmmobbdgg
b 398L.1%° bosgmaom 53obs, 3ob Ibstro oydots Bgbedsdobo (3gmmomgdal 3obmboghgdsl.

bgdmblgbgdmmo  Lobsdstrmmm  3mEGHmmol  dmdmGo  gsdmygbgdol  ¢360Tgbgemm
dogomomgdol  aots  sMbgdmdL  Medtsgo Bgdombgzggs, Mmegbsi  Lobodstrmemmd  ¢gtm
LabEo BWOIomn dmEmGoe gsdmoggbs bsbsdsmmm 3mbgmmmol dggoboddo 0dobomgol,

189 See Decision 1610/08 (Venez.) (rejecting this challenge).

190 See Dan Collyns, Protests in Ecuador as Lawmakers Approve Unlimited Presidential Terms, GUARDIAN (Dec. 3, 2015, 10:05 PM),
https://www. theguardian.com/world/2015/dec/04/protests-in-ecuador-as-lawmakers-approve- unlimited-presidential-terms [https://
perma.cc/9TWS8-QUTA].

191 See Maggy Ayala & Marcelo Rochabrun, Ecuador Votes to Bring Back Presidential Term Limits, N.Y. TIMES (Feb. 4, 2018), https://www.
nytimes.com/2018/02/04/world/ americas/ecuador-presidential-term-limits.html [https://perma.cc/VK35-SP22].

192 Oliver Della Costa Stuenkel, Bolivia’s Democracy at Risk: What Role for External Actors?, CARNEGIE ENDOWMENT FOR INT’L PEACE
(June 20, 2017), https:// carnegieendowment.org/2017/06/20/bolivia-s-democracy-at-risk-what-role-for-external- actors-pub-71301
[https://perma.cc/SMZG-Z6WH)].

193 See Max Fisher & Amanda Taub, How Does Populism Turn Authoritarian? Venezuela Is a Case in Point, N.Y. TIMES (Apr. 1, 2017),
https://www.nytimes.com/ 2017/04/01/world/americas/venezuela-populism-authoritarianism.html [https://perma. cc/DB2X-KBFB].

194 See Rwandans Vote on Allowing Third Kagame Presidential Term, BBC NEWS (Dec. 18, 2015), http://www.bbc.com/news/world-
africa-35125690 [https://perma.cc/NB5D- 3523] [hereinafter Rwandans Vote].

195 Clement Uwiringiyimana, Rwanda’s Top Court Clears Way for Kagame Third Term, REUTERS (Oct. 8, 2015, 4:12 AM), http://www.
reuters.com/article/us-rwanda- president-idUSKCN0S21A120151008 [https://perma.cc/BJV5-USRT].

196 See id.
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197 Sometimes, these kinds of exemptions for incumbents are done by formal amendment rather than judicial interpretation. In Rwanda
in 2015, for example, amendments shortened presidential terms and created a two-term limit, but also created an explicit set of transi-
tional arrangements whereby the winner of the 2017 presidential election would serve an initial transitional seven-year term, and then
be eligible for two further five-year terms. In aggregate, these changes created the possibility for Kagame himself to stay in office until
2034, a total of thirty-one years. See Rwandans Vote, supra note 194. Likewise, in Namibia in 1999, parliament resolved not to apply term
limits to President Sam Nujoma on the basis that he had not been directly elected in 1989. See Wachira Maina, Drunk with Power: African
Presidents Fight Term Limits, DAILY MONITOR (Mar. 5, 2018), http://www.monitor.co.ug/SpecialReports/African-presidents-fight- term-
limits/688342-4329366-11vd18j/index.html [https://perma.cc/WJ34-5Z7L].

198 Bolivia is an example of the latter dynamic. See Bolivia: New Law, supra note 182.

199 Catherine Lena Kelly, Senegal: What Will Turnover Bring?, 23 J. DEMOCRACY 121, 122 (2012); Senegal’s President Can Run for Third
Term, Court Rules, GUARDIAN (Jan. 30, 2012, 5:40 AM), https://www.theguardian.com/world/2012/jan/30/senegal-president-run- third-
term [https://perma.cc/TP86-KXCD] [hereinafter Senegal’s President]; see Lamin Jahateh, Opinion, Controversy of Abdoulaye Wade’s
Presidential Bid, ALJAZEERA (Jan. 28, 2012), https://www.aljazeera.com/indepth/opinion/2012/01/201212712295177724.html [https://
perma.cc/P657-WR77]

200 Tom Ginsburg, Senegal: Court Clears Wade for Third Term, BLOG INT’L J. CONST. L. (Jan. 28, 2012), http://www.iconnectblog.
com/2012/01/senegal-court-clears-wade- for-third-term/ [https://perma.cc/VAFB-CEFZ].

201 See Senegal Court Confirms Third Term Bid for President Wade, BBC NEWS (Jan. 30, 2012), http://www.bbc.com/news/world-afri-
ca-16784055 [https://perma.cc/9U26- FMY7]; Lansana Gberie, Is Democracy Under Threat in West Africa?, AFR. RENEWAL (Aug. 2012),
https://www.un.org/africarenewal/magazine/august-2012/democracy-under-threat- west-africa [https://perma.cc/HXM9-S7YV].
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202 See Senegal’s President, supra note 199.
203 See Vandeginste, supra note 102, at 52.

204 See id.; Clement Manirabarusha, Burundi President’s Commission Says People Want Term Limits Removed, REUTERS (Aug. 25,
2016, 1:26 AM), https://www.reuters.com/ article/us-burundi-politics/burundi-presidents-commission-says-people-want-term- limits-
removed-idUSKCN110001 [https://perma.cc/4CHX-W7Q5].

205 See Jina Moore, Burundi’s Leader Can Extend his Term. His African Peers Take Notes., N.Y. TIMES (May 17, 2018), https://www.ny-
times.com/2018/05/17/world/africa/ burundi-president-nkurunziza-referendum.html [https://perma.cc/6MSV-7HR2].

206 See Vandeginste, supra note 102, at 52; Kabumba, supra note 102.
207 See Vandeginste, supra note 102, at 52; Kabumba, supra note 102.

208 We do not discuss a similar Honduran decision also abolishing term limits, which shares similarities of reasoning. The Honduran case
is somewhat less clearly “abusive” in the sense of impacting the democratic minimum core. For a discussion of this decision, see Landau,
Dixon & Roznai, Lessons from Honduras, supra note 33, at 67, 69.
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209 CONSTITUCION POLITICA DE LA REPUBLICA DE NICARAGUA [CN.] art. 147, LA GACETA, DIARIO OFICIAL [L.G.] 1995.

210 See Lee Demetrius Walker and Philip J. Williams, The Nicaraguan Constitutional Experience: Process, Conflict, Contradictions, and
Change, in FRAMING THE STATE IN TIMES OF TRANSITION 483, 496 (Laurel E. Miller ed., 2010).

211 See Decision 504 of 2009, Oct. 19, 2009 (S. Ct. Nicaragua).
212 Seeid.

213 See supra text accompanying notes 76—77; see also Dixon & Jackson, supra note 76, at 203; European Parliament resolution of
26 November 2009 on Nicaragua (2009) P7_TA 0103 final (Nov. 26, 2009), available at http://www.europarl.europa.eu/ sides/getDoc.
do?pubRef=-//EP//TEXT+TA+P7-TA-2009-0103+0+DOC+XML+VO//EN [https://perma.cc/S2XF-LDQP] (“[O]n 19 October 2009 the Nicara-

guan ... member judges, who were not invited and who were replaced by three pro-government judges . . .”).
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214 See Nicolas Cherry, The Abolition of Presidential Term Limits in Nicaragua: The Rise of Nicaragua’s Next Dictator?, CORNELL INT’L L.J.
ONLINE (Mar. 13 2014), http://cornellilj.org/the-abolition-of-presidential-term-limits-in-nicaragua-the-rise-of- nicaraguas-next-dictator/
[https://perma.cc/VASW-GCJZ].

215 Nicholas Casey, Bolivian President Concedes Defeat in Term-Limit Referendum, N.Y. TIMES (Feb. 24, 2016), https://www.nytimes.
com/2016/02/25/world/americas/bolivian- president-evo-morales-concedes-defeat-in-term-limit-referendum.html [https://perma.cc/
VS5J-LW6B].

216 See supra text accompanying notes 178-182.

217 See Decision N. 84 of 2017, Nov. 28, 2017 (C.C. Bolivia).

218 See Amanda Driscoll & Michael J. Nelson, The 2011 Judicial Elections in Bolivia, 30 ELECTORAL STUD. 1, 2 (2012).
219 See id.

220 See id. at 3-4. The administration has also relied heavily on impeachment, for example suspending and eventually impeaching three
justices after they made a ruling against the administration in a case involving the Notary Law, on charges that were widely seen as
trumped up. See supra text accompanying note 108.
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221 See COUNCIL OF EUROPE, EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW; REPORT ON TERM-LIMITS PART | = PRESIDENTS
24-25 (2018) [hereinafter REPORT ON TERM- LIMITS], https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-
AD(2018)010-¢ [https://perma.cc/93ZD-36SY].

222 See id. at 3-10.

223 See id. at 19 (“Term limits which most representative democracies put on the right of the incumbent president are a reasonable limit
to the right to be elected because they prevent an unlimited exercise of power in the hands of the President and protect other constitu-

tional principles such as checks and balances and the separation of powers.”).
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Lobodostrmmmlb LoBMomgdsl LEHMmow doobogmmEml Logobmbrogddmm 9mgdsdmbomagds 56
a03bglb gb dosmomamagds bbgs m@masbml. dstmmes, 3mbLGoEME0ol RsbsPgtds, dmIgmba(s
99Mbmdmes  Labsdostmmm, dosbogs 3ol 9gmgds ,309mgEbogdobs  dmboz03smo@g@ol,

255 Rafael Romo, Venezuelan Attorney General Breaks with Maduro, Slams Court Ruling, CNN (Mar. 31, 2017, 4:46 PM), https://www.
cnn.com/2017/03/31/americas/ venezuela-attorney-general-supreme-court/index.html [https://perma.cc/U94X-CLQE].

256 Joshua Goodman & Christine Armario, US Imposes Sanctions on Venezuela Supreme Court, AP NEWS (May 18, 2017), https://
apnews.com/ed1a50389be74af799f4613cafledbla [https://perma.cc/33NG-T5V8]; see also Gabriela Baczynska & Girish Gupta, EU
Confirms New Sanctions on Seven Senior Venezuela Officials, REUTERS (Jan. 22, 2018, 4:46 AM), https://www.reuters.com/article/us-
venezuela-politics-eu/eu-confirms-new-sanctions-on-seven-senior-venezuela-officials- idUSKBN1FB1LO [https://perma.cc/DV6W-T322]
(noting EU sanctions on the Chief Justice).

257 See Decision 158 of 2017 (TSJ, Const. Ch.) (Venez.) (clarification of Decision 156).

258 See, e.g., CEPEDA-ESPINOSA & LANDAU, supra note 170, at 139, 143-44 (discussing the distinction in Decision C-728 of 2009, a case
about conscientious objection to military service).

259 See id.
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LobgmaFozmb, grmgbymmo 96 bogsbmbdrgmmds mMasbmb ¢M3dmddgomds stse3mbbGodnonMao
35906, Bdmegbsi obobo o6 0mgdbgb dBm3gdl o6 sggbwbab Fgbgdl, GmImgdoi Logotm ogm
3mbLE OGN E05LMS6 Fgbodsdolbmdabmgol, ob stsbEmMmsaw 0Mmgdbgb dsb; s ogwanbs gowgdo,
bomm  Logotmgdolb Fgdmbggzedo Fgdmgmm  Lobgmddmgsbgmm  360b3039d0  botmzggdgdol
3mImbogbzmgmoem:®® s3agoMem, JmbLEoGMEoL Gadbdo Roxws MAmddgomdol sMbgdmm
6ga0mbnm 3m68gdu@Bo, BogMsd Lobodstrommb gomsfyzg®omgded osdsbobgs smboBbammo
3Mb6(398(300. oM (3, Lobodstrmnmmb assfyzg@omadsd Bod@onmon Jgigoms 98 @md@Habab
d0bsbo s dmobrobs dobo  BESBLamEBsi0s  Lo3obmbdrgdemm gobbomgol  Loxymdggmdyg
dmddgo emd@mM0bosb 03 emd@®mobsdeg, HmIgmds bozobmbdrgdmm mmasbml Rsdmetmmgs
©9dm 3G onmo mMasbmb bEsdnbo.

3969LmgmoBo  Roggbol ©o FoE@EmML  8dobobEMmEogdo  oefomee  gytbmdmobgb
Lobosdstromnmm 3mb@Emmmoal 0blEoNBL modgdhomuto ©gdmzm@ool dotol asdmbsmbigmec
Logotm doGmomswo s3m3sb6gd0L Bgbobtmmgdmaw. Rsggbol Mgyndal Bgdmbgzgzsdo gb doomsws
9bgdm@s LobsBotrmmm Lob@gdolb ©oEzel o Fgbededobsw, 3mMBLEOEGMEL mgombasdmobom
Loogm  396mbgdobs s sm3sbermmgdgmo dmddgegdgdol mgan®odsiost — csbsg hggb
Lobosdstromm 3mb@Hmemol dmEmGo godmygbgdol L@ dogomomgdl gmfmogdo. doyHmb
69:9030b 390meBo (s 3sbLogmm®mgdoo 2015 Fmol o6mR936930L B93ramd), Lobodstroemm
3Mb@OMmOl dmOm@o godmygbgdol mathm ddodg kmEIgddy gowsegoms, 09gbgdos wedMsog
Lbgoosbbgs ©md@®Mobsl 0doborgol, m3d bgmo BggBoms m3mboioobomols asdmgygbgdobs
o6Pg3b9030 35dstr39d0L Bgrogasm dm3mggdmmo  domon@mgds. o3335Ms@, 39b69Lmgmob
MDdgbsgLds LobLBstrMEMM3 gdMZFoBd(300Ls S 3MBLEG OGN (EEMbIoBI0l godmogtgdobmgal
asbzmmgbomo  ©md@mobgdo, Mmgmtgdogss  dsgsmomore  5360b@ool  Fgdbmmogs o
Lo39bmMIMBrgdmm MImddgmdolb md@mMabs, goMmegddbs 53@MEM0EM0bI0L noMomar.

V. LdbdadmOICM 3MeOmMEL oMmMOJC 3J2MYJ6daNb bomJbIaNML CNanoda

donbgosego 0dobs, BGMI LogzmbLbGo@yEom Lsbsdstrmmmdg 3mbGemmo bLozdome dgzto
3m@9bEon®mo Lotggdmol dmIGobos v3EMmEH0Bs0dnl 396 Bomgzomo Mgygndobomgol, Abogds
3oobgs 0dob Jgbsbgd, om GmagmEos sdazeto LE®sGIanol modo@gdo: Mo Fgdmbggzgddo
Fgodmgds 56 353m0ygbmb s3&mM0EsMgdds sbgmo LG ga0s s M BgdmbzgzgdBo Bgodmgds
36 3003smmmmb ds6? Lobodstmmm 3mbdHmmol dmMm@ow aodmygbgds Logdomm bToMor
a5dmygbgdmmo 36M5d@0 309, mnd3e 396 308 Y300, M Nboggtboma® bG®modgaosl Fotmdmawagbl
5, Mmamtz dgdmom gobbomymo dogsmomgdo sBggbgdl, ymggmmgol Fotrds@gdmmo o6 s6ob.

260 CONSTITUCION DE LA REPUBLICA BOLIVARIANA DE VENEZUELA [CRBV] Dec. 1999 art. 336, cl. 7, translated in Venezuela (Bolivarian
Republic of)’s Constitution of 1999 with Amendments through 2009, CONSTITUTEPROJECT, https://www.constituteproject.org/ constitu-
tion/Venezuela_2009?lang=en (last visited Nov. 27, 2019) [https://perma.cc/ 653S-NKDT].



bobods®oremnm 3mbBEHmmol dmGHm@Baowo 3odmygbgds: bobsdsGoenmgdo ©gdmzts@oolb Fobssmdoga

dmgmage  asbgobommm  Lsdo om@gMbogommo (0mBis 9B PHMoghmasdmdmobago)
LEGSBJa0s:  93@MM0BGIMGd3s  Bgbodmms  (8)  bgmabmadmem  ©s@Mzmb  Jgrsthgdoom
©5dmM300909mo  Lobodstommmgdo;  (8)  Lobods®omemmgdl  360836gmmgebo  bsGobboom
BgmboeBmbmb ©sdme30090emmds, 03830 Joommb BmIgdo bsbsdstmmmgdol Bgbmemgal Jobbom
3mmo@ogadoe Lgbbodon® Logombgddg aosPy39@&0mgdal Jomgdol mgombsd&abom; s (3)
LEOYMs 33900 SMOME LobsdsEmmm bgmobyamgdsl. 35806, Gmoabsg LogzmbbGodyEom
Lobodstronmmlb  3mbEGHmmo  odwmgbo ©oo Lstagdmolb ImIGobos  v38ME0G M0 ddol 396
domygzomo Mggodobomgol, Mo Jgdmbggzsdo Bgodmgds doomml ®g:g0dds aosfyzgd®omgds o3
LEGSBGIa05dg Mot Mgdob gbobgd?

Lobodstromm 3mbEOMmal dmBm@ow asdmygbgdol Gmgagmti Logsbydo, oby Jgogasw
domgdamo botggdgmo goblbbgogogds cmoommgmm JgdmbzggzseBo. Lotragdmolb mzembed&moboom,
Bdmgogho H9790db Logmmoto 30dbgdol dobomPgzee Mgcm Jg@ow LoMmgds Lobsdstomm
3mb@Mmmo, goMyg Lbggdl. gb, s LozgoMggmos, sdm3nEgdnmos 3MbiMgdnm 3mb&gdbeTo
Lbgs Igbodmgdmmdgdol bgmdobsfgomdmdady, HmamMoiss FmMIsmamo (33cmomgdobs ©o
365x83mM oMo Lo 3MBLEOGNEOM (33momgdol gobbmEm(309madal Babodmgdmmds. dsgsmomsco,
3mmmbgmBo oym Fgdobgzgggs, Gmwabsi ©ge0dds 360T36gmmgebo  Mgbm@bgdo godmoygbs
Lobodstrnmmlb bgm3o Rsbogogdom, Momash gm®Ismnmo 33emomgdol asbbsbm(sogmgdma
Logotrm bdgdol Bommgbmdsls 56 Bmmd©s.2! Lobsdstrmmm 3mb@Hmmol dmMm@ o asdmygbgdols
F9gdobzgzgdo (asbbogmmtrgdom, dobo dmogho gm®ds) bJotow agbgogds LodmeEogddo,
OmImgddoi 3mmoGogned mowghgdlh bgmo o Jogfzogds Lbgs domomgol 80dbowggm
LOFMomgdgddg Logmmato JoBbgdol dobomfggece.

08539 d0bgdgdoesb god8m3enbsthg, LEsdomMMow s3@MMOGIMMm Mg 0dgdmsb Jgosmgdom
239653535t 3mb@9JLE 930 MBEOM domomoas bsbodstrmmm 3mbE Mmool dmtmEsw asdmygbgdols
SMOSMBS, Boash sbgmo LoGnoEgddo sd@mMgdo od@oPMom (30mMmdgb modgMsmato
©9dm 3608 00L sFmsb. gotmmsdsgsmmo o6 ,308M0nmo” Hggndolb 306md9d30 Lobsdsmmmgdo
Fgodmgds domdge  36093b9mmzgeb  0bLE®NTIEGo 0disgl  mowgtgdabogol, G™MImagdogs
906 dg006 modgMamne ©gdm s osl, dsamed gt 3owgg 36 Imndm3zgd0sc LHmo 3mbEMmmoO
0030560 J399obadg, mamrg 9dsb bgdmo Imygobomo Fsgomomgdo sh39698L. s0boBbmmabash
asbbbgoggdom, LMo s3@MMGIONMm Mg0dgdTdo 3mmoBozné mowghgdl Fgodmgds dg@o
3963980 g55hbgm Lfmegw 08 Fodgdbom, HM3 Bnmosbowe 53mMbEHMmMYd9b J3ggysbsl. bLgbgdmemals
dogommomo gobbomamos 3m3mgsl 6s3Hm3To, BmIgemBos gb ¢3sbobabgmo sbggbol, ™3 1990-
056 §mgddo smdmbsogmgm 936m30L J399690330 LESbLMEG MmO ©odM30gdMmgds 3mmo@o3né
3mb36abosbs s Lobsdstmmm ©sdmnz0gdmmdsl ImEmol Jgdembgdmmo oym.?? 3m3mgsl
3BE00m, 930G sM0bIob Jsmamo Mobgolb Bgdggm sbgm geMsdsgem 3mb@gdu@gddo, Jsmsemo
3mmo@o3nco 3mbznMgbios bogmgd (s oMo 3g@) Lobsdshmmm ©odmN30agdmMdILMSE
SbmEoMagdmes, Moash dmfobssmdmggdol FbMosb gsbbm®(ogmgdmmo  3mmo@osnto

261 See generally Sadurski, How Democracy Dies (in Poland), supra note 24.

262 See MARIA POPOVA, POLITICIZED JUSTICE IN EMERGING DEMOCRACIES: A STUDY OF COURTS IN RUSSIA AND UKRAINE 3-4 (2012);
see also Alexei Trochev, Less Democracy, More Courts: A Puzzle of Judicial Review in Russia, 38 LAW & SOC’Y REV. 513, 513 (2004) (finding

that stronger courts were associated with less political competition in postSoviet Russian states).
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Bgfooms  odmoghgdms  Lobodstronmmb  3mbGGmmmolb  bogo®mmgdsl  o3@mE0@s00bdabzgb
doMgzomo  5J@mMgdobmgol.  smbobymabgsb  gobbbgeggdom,  BsFEM™IBo, G™Igmog
Fggbgds Lobodstmrmmmgdl LOHYms o3@MMOGsMMmMo Mg 0dgdolb 30mmd0T0, asbbommmoas
a0bLbgeg9dmmo MYHMoghmmsdmzowgdnmgdgdo bobsdstmmmgdbs s Mgyg0dgdh JmEob: dmy
F9gdobzg30To sgomo gl Lsbodstrommmgdal 3o6Hs306 nstomoe a35dmygbgdsl, bmmm bbgs
B9db3939030 bMmosw PLstggdmm MEasbmgdl Fomdmoagbgb 56 Lotragdmmdgb Lsbsdsthmmm
©53m930090mmdol Imbsmmmbgmdg dosmsomo batrobboom 03 3o6Hmdom, M3 gb bsbsdstrommmygdo
030 360009396 3mmoB o396 Loz0mbgdls s Bommeb s353806M9dm Loddggdl.

Loboedstrmnmm 3mbGmmmols dmtm@ow a5dmygbadol gn3gd@memds Bgbodmms bsfommdmag
©5dm3zogdnmo ogmb saommdmog s boghmeBmmabm Fothdmwmagbgddg 0dob Fgbobgd, Hm3I
dmbodotrmnmggdo goM3zgamPomor ©sdme3009dmado 360056 bgmobanmgdol dmmodogynto
BB™MLasb s Hm™m3 dmbsdotrmnmggdo Imbsfomagmdagb ,,badsmmgdMoz” s st bmmaw 3mmogyndo
396930l 3Jmbg 36m(39L93T0. 03 Fg3mbgzg3530, 09y bsbedstmmemm EsIma 30 gdmmdoL o6 sEHLgdMdS
5 bobsdstormm Lob@gdol dmmo@ogmdo bobosmo ombsobs o mzgambRobms, Labedsermmma
Fgbodemmes szetgmb Labsdstmmml dogé 0boiatgdnmo 56 bobgdEoMgdamo ,oMhexmmdsmeuto”
33omgdol dmh3gbgdoo mygan@0dsiEnsdo megobo Famomol Fg@ebol Tgbodmagdmmds. o3
30689JL@B0  ©sIMY30admMdOL omddebg gogmgbol obwgbl Lsdo Bmaswmo Fog@MGo: (o)
3mmoB03nco 353mgbol 96 LsLsdsrNnMMmdg 3MbEOHMmAL godmbogmmo o6 bogymmobbdgzo
6036930; (3) obs, 9 BMam® Mg gd0sb Moge Imbsdstmmmggdol 3mbLEoENEoNGo sbsdymgdol
Logoobl; s (8) 39960l 3odmEoomgds Labodstrmmm 3mbEOMmOL mgombsdmoboon.

Bdmgogho  Jzgyobsl Loghomm of odgl  ©edmnzomgdgmo  Lobodstmmmgdol  Jmbols
a0dmomgds. o3 3mb@gdu@Bo Lobodstromm  3mbEMmmol bgmBo Rsawmgds Bgostgdom
3oB0300, Moeasb Lobodstromm bgmobygmagds bogmadowm Lotrggdmmdl dbstrosggtom
LoLB93ol goBrgm, M50 0dsg3EMMYMs gbodmms Lobsdstrmnmmgddg 3mbEEmmo MHgs0dobmgol
Bogmgdor botggdmosbo 0gmb, 306500086 bbgs sg@megdo bobodstommmb bgdobdnge dmddgogdsl
§30bsm 3mmo@ozntoe FgeoEboggh o oMs Lodotmomgdmogsw. Lbgs Lobodstommmgdl
Fgodmgds Lodmyzogdgmo Lobodstrmmm Lob@gdol 9™ dg@o godmioomgds 3dmbogo.
sbgmo bsbsdstromemmgdol bgmBo Rogogds Fgostgdom Mommmo 9bos oymb. obobo nudm gstom
dbotroggom  Lotagdmmdgb Lodmdomodm Lodmgsmgdobs ©s Imbobmgmdal dbowsb.
0ndis dLgmo Lobsdstmmml bgemBo Rsggdol Bgegase Bomgdamo 3mGgbiomto Latggdgmo
a530mgdom  domomos, MoEash MHmaméi saommdmogo, obg LoghmsBmtobm sd@megdo
39@bs3mgdoe 9bmd0sb Lobodstrmmmgdl, Mo bgmb 9Fymdl o®msdstromnmdmdogho Jdgwgdgdols
M908 035(300L. 8IMM3009dgmo LobsdsHnmmb MHg3ymG ool Fgmobzel gbsdmms gotzggmnmo
oM sbgomogl.

338™MM08Mm0dIob3gb dowMgzomo og&mMEMgdolbmzol ©edmnzogdmmdol asdmoomgdol
3gmbg  Lobodstronemmlb  bgmBo  Rogogdol Jogmmds Bgbodmms  sbggg  bsbosmwgdmeogl

263 See GINSBURG & MOUSTAFA, supra note 30, at 4; TAMIR MOUSTAFA, THE STRUGGLE FOR CONSTITUTIONAL POWER: LAW, POLITICS,
AND ECONOMIC DEVELOPMENT IN EGYPT 6 (2007) [hereinafter THE STRUGGLE FOR CONSTITUTIONAL POWER] (arguing that the Egyp-
tian constitutional court was given considerable power during Egypt’s authoritarian regime to attract foreign investment).
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3m@gb0m&mo Lagthmbggdom. sbgm Lobedstrmmmdg go3emgbol Imbrgbols dsgmmdol 3Bm39L 3o,
bgoo sg@mEgdo 993098056 Fgobo®hmbmb dmbgzgbgdomo 3o8030l(393s MY I0gdgemo
Lobodstrmmmb Bodstrm, Boms 3ogdbodmdsdrg asobostmmb bsbsdsOrnmmb 3MmbEGmmol Igmgasw
3o gdmmo mgan@odncmmdob batragdgmo. gb Jgodmgds ammobbdmdogl obgmo Imbsdstromggdol
©5603365L, BMIMgdo aoM339mmo M339GoE00m Loagdmmdgb domo MY 30gdMMBdoESE
o6 bsdstrmmagdmogo Mbothgdowsb aodmdwobothy — mMo s@G0dYEG, MmIgmms asdmygbgds(s
Fo6358 90000 s60b Fgbodmgdgmo 6ggndol Lobotggdmme o6 ol Fobsomdwga 03 Fgdmbzgzsdo,
09 dmbsdstomyg Jsrmmsi 3Mmmo@o3nMoe ©sdm930009d9mo smdmBbogds. dmogko, cmndis
3653900ma5b6Tymdomo  Lobodstmmml Bgbothmbgdom, 53mEM0EM0560B30L396 FoMHgzomds
699039385 Gg0dmgds Bggdbsob 306Hmdgdo, mImgdo(s bgemb gmdemal dso Jog strsdstrommbdmdogto

LogmMBLEGOGMEOM (33momgdgdols gobbm®m09madol dzgmmdgdl. 2

0d Logdobggdol LododFmbgro, GmImadoi bofomo 11-80  gobgobomgom, dmgogcoo
6999030 mMbsFomosbo LOHGs@ganol gobbmMzngmagdal sMRggl: do®zgm ogBn, dodL @mbmob
Lobodotrnmmlb Lobpmmdsl, bmmm Bgdmga 3ommdl sbsema bsbsdstromemmb Jggdbsl s dobo
domonxzmgdal godgetgdsl dvmmme 03 Bgdobgzgzedo o 03 ML, GmEabsg ©mdobsbdo
9moBoMMmo ®aNBRId0 MFINbgd0sb, MmI Jomdg 3mbBOHMmL Bmmdgh.%* smbobodbsogos,
™3 sbgmo LGB Ja0o(3 Mo30L Loxmbggdb Fgoegl. 08 Bgdmbggzsdo, e 3MgLoL 3oMggmo
98930 §o63s8gd0m LEMmEgds, Jgbodmms 3mmodogndo ogd&mEmgdobmzgol Lszdomm Mommemo
0m3mPbegl  Lobmasmgdal mgomBo  sbmoesboTbymo  Lsbsdstrmnmm  Fgdsagbmmdals
Lobmmdol godMms. o3 ImMIgbGobmgal, Lodmgomgdol bomds bLsbsdstrmmml  Bodstrom
Bgbodemms 0dwgbs oymb  Bghygmmo, ™I sbomds Lsbsdstrmmmd gxgd@ncom  ggme®
Fgdemml Lobosdstromm 3mbGMmmol dmm@ow gsdmygbgds, asblbogmmtgdoo dobo dmogo
BmAdoo. mndis, 0 306390 g&odo Lmmaw FomBs@gdnmo o6 o0l s Mggndo dgodg@owo
LEPOOBs goweol dgmeyg g@e3dg (sbsmo Lsbsdstmmm Jgdswagbmmdol sb0Bzbs Lognmeto
30%69%0L gobbobmm30gmadmo), Jgbsdmms ngo smImPbrgl Lsgdome IGHYmMew gsbFymdaormo
Lobedstrnmmlb Fobsdg, Gm3gmoi aomazgnmo botmobbom 0bo®Banbgdl nbstl gobobmtzogmmb
Lobsdstromnemm 3mb@mmmo 9x39d@neo gmtdom gdmats@onm bofyolgddg.

Lobedatronmmgddg mas mogosbbds Igbsadmms bs 3dsmem 3dndg Bgrgagdo Im3yzgl gyndobomgol.
3og5moma, 333mm9356Mmms bofomo smbadbsgl, Hm3 dmg Fgdmbzggzsdo s3@mcModoto sg@mmgda(s
30 9dmogigdgb ©sdmnzomgdgm Lobsdstmmmmlb aibmyéo 0b3gb@oE0gd0l dmboogols o
B9boePBmbgdal 30%6000.2%¢ B3, 0d0bomzgal, ™I o3 b gansd 030Bogzmb, M990dgdL 0fgzom
Lmem 33069 oFo M gdMo© g5dmagmabmb om0 Mogagds Lobodstrmmml sdme o gdmmdals
30356m. bobsdstrmmmgdolb moswe bsby®mgzgmo oM gdom ©s3MI3mgd@gds Igbsdmms matgdmemo
04mb 3mmo@ozn® bLogddggddo, omdis 0356 sbgzg dgodmgds bgmo BgnBsmmb Lobsdserammmb
aodmygbgdsl gothg 0bzgb@o0gdol dmbogol doBbom. 50boBbaymall dbgsegbor, a0bldymads
®030L 653EH™IBo Jommoms, H™I Lobodstmmmdo Fgbodmms godmygbgdmm 0dbsl sdmggzol

264 Cf. MOUSTAFA, THE STRUGGLE FOR CONSTITUTIONAL POWER, supra note 263, at 1-2 (finding that the Egyptian constitutional court
was staffed with high-capacity judges who sometimes ruled against the government in important cases).

265 See supra text accompanying notes 119-125.
266 See MOUSTAFA, THE STRUGGLE FOR CONSTITUTIONAL POWER, supra note 263, at 6.
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399960B30L Loboo 03 3mmo@ozneo dosmgdol dogh, HMAmgdo domasnBmadsl o6 Bemmdgb.2’
53 B93mbgggzeBoi, €g03gdds Mbros goomzamabFobmb, Hm3 Lobedstrmmm bgmobazmgdol
89939md00  domomamgdal bgmBo Rogogdol Fotrnds@gdgmo Jiogmmds Jgbsdmms oo

LoFobsomdmgame Fgdm@Eoosmemgl: Fgogasm Lobsdstmmm 3zgmet asdmmagds ©sdmzggzol
899960B3s 08 Bg3mbggzedo, oy dmagosbgdom Mggndo domomamgdsl oiomasgl.

asts 5dobs, 0d BgdmbgzggzeBos 30, O Mgyodo ddse s60l Logtmbggdol Jombgosgsow oob(s
Loemb Lobsdstrmmmb bgmBo Aoggds (56 0dmmgds 56 @oBnbgds), 3sb Bgbodmmes bedmmmme gg
Fgdemmb Labnggmo mgao@ndsiool botagdmol Bomgds. gb BaBbogl, M3 dbstrggdds, mM3mgdogs
035mb 0009369396 Lobodstrmmml  Logddosbmdsb, TFgodmagds ©sosb3ghbob, Hm3 Lsbsdserommm
oot dmddggdl sdmzomgdmoem s Mmd 3ol s3@MEM0Gsc0dIobigb JowmEgzomo €ggodo
33mb@OMmgdL 0dgbs, MM Lsbsdstrmmmb dmddgmgdgdo 9339 Mot 500ddgds, Mmam(
699030L  ,396mbogco/ledstrmnmgdtogo” Jdgrogds. Tgbodsdobow, Lsbsdstromm  3mbdmHmemol
36880 nmBdMBngcgds (Jobo dmerm@oe 35dmygbgds) Bgbodmmes 0dwgbow (3ombobs o6 833060
asbgl, M3 LobsdsNMMA o3ogml sMdstrnmdmIngto LogmblbEodniEom 33momgdobmgal
dmhggbgdomo mgaododnmmdol Jgdgbols Jgbodmgdmmds.

§0b6530gds6g 6536130l Fobs boFomgdBo gobbommmas Labsdstrmnmm 3mbGmmmols dmerm@o
a5dmygbgdol d3gmmdolb ol F93mbggzgdo, HMImgdToi Lobsdsnmmadl ozstgmmo sggzom
Bomds o Lodmaomgdol Bogh 3mmodogzn®o bgmobeyxkmgdol 3563@mgds sm0ddgdosb.
dogomomabomgal, bgbgasmbes s g3350mPo Lobsdstrmmmb gosfy39@&0mgd9dds bodtgdboogb@m
35090056 ©8393F06Mgd0m Logdomm oo Fobsomdrgamds asdmoafgos, boFommdmog 0dob godm,
O™ Lobmaomyds Lobodstrnmmgdl Imddgoo Mebsdrgdmdol 306 gdal Fobssmdwmags 396Fymdom
mM35bmE 50d358005.2% 5mbsboBbogos, MM sMghm Jaggebsl o6 3gmbos ©sdmy30gdgemo
Lobodstommmlb sMbgdmdol godmmomgds. Jgbodsdobsow, Lobsdsmmmgdobswdo Mbomdmmds
Bgbodmms  meogg Bgdombggzedo  domonnmagdol  Bgbo®PBanbgdol Birgmmdal  Rogetmmbob
bgmBqdFPymdo  Fogd@mEo ymxzomogm. bLgbgasmTo 369bowab®ds gods Fosgm Bgdmgao
o0hg3b9d0. g3390mMBo  Mm3mDo0sd  gobsgthdmdms  botsFghol Bm3mggdsl  Logdome
3m3motmmo 0959 gbondol Immbmgbom, bmmm gmégs Lsdmmmme odymgdnmo asbos
©5m5bbIgdmes MHmMgdom Mmmbodogdsl, Gmdgmoi LodMgdowgbdm gowmol yzgmes Jgdbmemzal
3mbLbsL gmemobbdmdes, M9ds s0bz o6 sdmggs dobggmeg 3Mgboegbdow sHRgz30L MBmgdsl
2017 femob o6Pg369830. o®Pg369830 dob dogeh s®RgmemBs 3oboo@ds gondstriggs, MmBgemdas
6B g36900lL F93am3, ¢339 369bogbE oL M6aBo 3mtrgsl FobosmBroga 0dmddgms s smoanbs
Lo3Mgbogbd™ gool F9dmMwggd0.2%°

3969bmgmoBo  ¢dgbogbo  Lobodstommmlb  gosfygg®omgdsd, MmImol  mebsbdows(s
Bgbodmgdgmooymbsezsbmbdmgdmm namagdsdmbomgdgdobbimmanaswsgdsbobsdstmmmbogol

267 See TOM GINSBURG, JUDICIAL REVIEW IN NEW DEMOCRACIES: CONSTITUTIONAL COURTS IN ASIAN CASES 18 (2003); Rosalind
Dixon & Tom Ginsburg, Constitutions as Political Insurance: Variants and Limits, in COMPARATIVE JUDICIAL REVIEW 36 (Erin F. Delaney &
Rosalind Dixon eds., 2018) (expanding on the insurance argument).

268 See supra Part IV.A.
269 See supra text accompanying note 191.
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o6 3ob dogé FgMhgmemo bbgs 0BLE0GNGLmgaL ,bo3obmbdmgdmm Mdmddgmdal” 3obgbom,
Logdome oo 3MMmELE0 gsdmofgos Mmamti J3gybolb Bogboom, obg LogM®sTmEolm mbgdg.
Lo@9moEos 0dwgbse gs3F3030s, M dBmgogtmo 360836gmmmgabo g9ndal dmzagBotyg aogdogbes
Bom®mb s bsbsdostomm odymmagdymmo aobs ©885dnbEgdgmo ©m3ndgbdo asdmgss.2”°
2017 Fmobogobl, bsbsdstronmmb dozgtdmgdnmmds 03gbsw 3dodg gm®dsdo gosndstms ©s
0dgbsor (3bowo gobs, MM Lsbsdstrmmmd Fgogasw gsbbsgznmmgdnmo Bows s boghmsdmemobim
695306305 Boomm. bogHmsBmtobm sd@mEmgdds, Mmamtoss $896Moz0b ggemgdmmo 3Es@gdo,
3060053060 Lobd30900 ONFTaLgL Lobsdsmmml dmbodstrmnmggdl.?’

donbgosegoe Bgdmembodbmmobs, Lobsdstrmmmd gobsatrdm aosfyzg@omgdadol domgds,
M mM3mgdos g mnbssndsggdodsebl gdbsbamadmes:bgemb mdmoams m3mboool doge obootgdmemo/
3Mb@OMmomgdnmo bs3obmbdrgdmm sd@gdol Bomgdol/@ed@angdsl. odgosb asdmdwabstg,
3o605m0s, bobodotmmm  3mbBmmal dmem@o gsdmygbgds yzgmodg 9x39d&NMos od
306m09330, Mmegbsi  Lobsdsmnmmagdo  0bs®hmbgdgb ,Lodotmommsb  ©so3og3dotgdmm”
31bd0gdL, LsBmBsgemm BoBHMIgdTo Logzmggzee 3mEgbzomderm 360836gmmgsbo Logombo
Bgodmgds ogmb Lobsdsrmnmmlb gubdiombotgds s FotBo@gdal botobbo dsBobsi 3o, o9
B98m5mbadbmmo 0mHMBB0 56 5L gOIMBL s Lobsdstrmmm 3608369mmmzs6 sd@mBMs Mdg@gbmdals

3096 LYo 3mmoGodgdymo smogddgds.

U LdbdadmOICM 3MeOmMTNL oMmMAJC dJaMI26daNb ddhImIed Cd dmdadbbid

donbgosegoe 0dobs, M3 Lsbsdsrnmm 3mbGEm™MmOl dmem@owm gsdmygbgds ygmggmmzol
Pomdo@gdmmo o6  ofob, o0go Logdome ©oe asdmfgggel  Fomdmowagbl Jgmetgdoomo
LogMBLE GG Lodstrnmobs s MmgmGoobmgol, by 3069 sd@mEgdal oo bsFormabmgal,
OmImgdoi  ©o0bGgMgbgdnmgdo  9M0sb  modglomnto  ©gdmgMa@ool  FgbstBymbgdoom.
Lobsdstrommmgdol dogh modgMsmadmo gdm Mool gobswam®gdol boFoTHrmgds, bszgmew dobo
5(330Ls, bodmzomom oo godmfgggses. 3 bofomBo Rggb 3otzgmm Mg gobgobomogm, o Mo
a93mabol sbgbl gl 3Bogd@03s sanmmdmog LozmbLEo@Eom bodstrmombs s 3mbLGoEMEonG
AmFPymdsdg, bmmm Fgdwga 3obondMgdm boghmsdmemobm Logh(sgBo 3mGgbisondo Mgsaotgdols
89go60b39d%g.

270 See supra text accompanying notes 255-257.
271 See supra text accompanying notes 255-257.
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5. 953060905 5030mmdM03 3mbLGoGNE0n® dmFymdsdo

Lobodothomm  3mb@Emmol dmemGo aodmygbgdol 3Godd03sd0, dmbgdtogns, ©owo
9nomgds dobzommads Lobsdstmnmm bLob@gdol, gobbsgmmtgdoom 3o dsmomo 0bLE 600l
Lobodotrommmgdol dmPymdedg. gb 3BMdmgds, Bmame sbgmo, Losbmgl o6 Fo®mBmowmggbl —
333mag396gds oo bbob §ob smostgh, HmI Lobsdstrommgdo 3608369mmzsb Gmenb sLbtHmmgdgb
©99dm3Mo@ool  oiE3olb  3MmiEgbBo o bBotor bogdosh mogoslbdgdol o6 metymanmo
695J309%0L LIoB6g.7? MMI3s, o3 bsFOMITo FoMImeoagbomo Bggbo sbsmobo Lbgsggzstoc
Fo63moBgbl Logtmbal 34bgdsb. byb@ 0bbEo@MGow 96 Mdmddgom ghmgnmaw Rsdmysmmdgdal
Fgbodmgdemmdoliash goblbgeggdoom, 3mbiGmg@anm aothgdmgdgddo Lobsdstmmmgdo Bgodmgds
a0650d3696 ©gdmztedommo Fymdol Fobsosmdroga dodstromm ©sdsbatgzgm osGomac.
LEmEOge gb Rod@o, Bggbo sdGOm, 3omgg gembgm nbgedlb bsdl, Gm3 3603dgbgmmgsobos oMo
MdGommE Lobodstmmmmgdol oEgs, o6sdge o3 o330l obgmo gmMdom gobbmGzogmads,
M m3gemog Ibgggmmdsdo 0mgdl smboBbnm Logtmbgl.

mgmt bofomTo 11.d 560l 50boBbymo, Fobdwgdstrg bsdmrmdo gobsbbgeggdl Lsbsdstronmm
bgmobyamagdsedg mogosbbdolb ™® doMoms  dodsoymmgdslb.??  3oMmgzggmo  gmemobbImdl
Lobodstronmmb ,sdmERomgdslb” dob omEoboogdiosbs s MBmgdedmbomgdgddg megosbbdol
adom, bmenm dgmerg — dob ,,003m33mgd@gdsl” oo Homogbmdom Mgs0dol Imze330tggdols dobs
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F93o00896emmd530 Jgygebom.?’* mtogg dgommmo Jgodmagds Fomds@gdoom 0gdbsb asdmygbgdmmo
Lobodstronmmlb  Jgbobnb@gdmow o6 dobo  MRmMydsdmbomgdal  asbomddgdmaee; Bgogaswm,
Lobodstrommm doGogow gosbomsbo Fobscmmds 0dbgds s6&0wgdmams@onmo sg@mEmgdolbmgal
domo  dobbgdob gobbmE30gmgdobsl. dombgmegew odobs, Mbos ©006036mL, ®m3 meogg
3900mE0 Msbsdstem 989G NE0 96 560l bobsdstmmm 3mb@Mmmoal dmem@oe g53mygbgdol
035mbsdG0Lom. Mg50dgdo, MMIMgdoi od@oPcse 0ygbgdwbgb Lsbsdstrommm 3mbdmHmemal
dmtm@ o 30dmygbgdol 3M0d@&0390L, Madm bJomsw 0ygbgdgb Lobsdstmmml ezmI3mgd@gdols
LE®Gga03L.7> Lobodstrnmm 3mbEHMmal dmBm@ow ao8mygbgds, a3sbbsgnm®mgdoo 3o dobo
demogfo gmM3s, dmogh, ondis 3mbGmmmb ©ed3zgdogdstgdam Lobedstmmmgdl Logotmmgdl.
Fgbodsdobo, yzgmodg bJoMowm godmygbgdmmo LE®SGga0s Bmabogl  Lobosdstrmnmmagdols
©53m33mgd@9gdol, saomgdol Hommgbmdol bgmabmgdmsm ©s@mzgdsb b gob®wosl, g.o.
Lobsdstrmmmb sdmMBomgdol 3ot39mo 9@ 30, Moboc bobedstrmmmdg 3mb@Mmmol sdysthgdols
F9dgm3 3m3ygzgds Lobosdsmnmm Mamgdsdmbomgdol godmogimgdol d3gmmdgdo. bobsdsthmmm
3mb@OMmol dmEm@ow 35dmygbgdol dmogo gm®mds, megobmaegswm, Jgbsdmms asbbsgmmtgdom
LOB0SbM 0ymb gdmzMsdoabsmgal. Hmamtz Bgdmo gsbgobomgom, Lobsdstrmnmmgdl Bgmdmosm
LogmbLbBoGMEom ,Hg0689mH3MgBo(30900L" 3odmygbgds 3mbLEGOEM(E000 gomzgomobfobgdmmo
©9dm 3608 00b ©s(330L 39dob0dIgdal FobosmBroga, Lo3sbmbdwgdmm sd@gdal Rsobsgogdewm,

272 See, e.g., Gardbaum, supra note 55, at 285-86; Issacharoff, Fragile Democracies, supra note 59, at 13-14.
273 See supra Part I1.B.

274 Cf. Daniel M. Brinks & Abby Blass, Rethinking Judicial Empowerment: The New Foundations of Constitutional Justice, 15 INT’L J.
CONST. L. 296, 297 (2017) (separating power from independence).

275 See, e.g., Sanchez Urribarri, supra note 33, at 878-79 (providing such an account in Venezuela).
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m3mdoion®o  356G0gdob  s3domgol  3o0dbom, LodEgbowgb@m gogdol  Fgdbmmmgzggdol
asbomddgdmoe s bbgs dBm3gdol Jobomgdsc.

b 3mboos 3093 ghobgm BB 9bzsdl sés Ivmmmem LsbsdsBrmmml sdme3ogdemmdals
©5(330L3608369mm3z5L03B93mbz939330, HMLSEMOdgHSMNEO IM3MSG 0 SEBLESdomMMEO0s,
0608900  0mboBbygmal  gobbmM309mgdol  Bm@Iol  3B0Tgbgmmdel.  Lobedstrmmmlb  ©s3ge
©5dmMRomgdobs s ©o3M33mgd@gdobash Logdomem Goymo doboss. dmgogtom Lo@gesosdo,
33@™MM08M0dIob3gb  dowMgzomds €gyndgdds  Fgbodmms  Imobgmbmb  LsbedstrmemmBo
30058056960 BgLnEbLgdol dmbgdMngo (33cmoL Mogol babatagdmmm go8mygbgds Lobedstmmmdy
3Mb@OMmal dmbodmggdmasco.

bamobaxmgdsdo bLogdstrobo omom ymgbol Fgdmbzggsdo, smdsm Bgdobdogho ogd@mo
o6 BmdMomds Jgdmgds Lobodstronmm bLobEgdob bgmBo Roggdol. 8dsbmsb, Lbgswmsbbgs
S5 BMM TSmO Bogd@MEMgdlL, Jogomomsm dmdotobs s JMmsdl, Jgmdmos gogmagbs dmaboobmb
3mbodotrmnmggdolb sbndgbsdg, bmmm 3mbLEoGnEon®mo dmFymdob 89393gmdoom o3 Logombgdmsb
2533mo390s Bgbadmms b 3dome Bomemo oymb.

donbgoogo 930bs, 3mbi@gdmmo 3mbLEoGNEoNGo dmPymdgdo Lbggdmsb Fgostrgdom
NRmHm 13900 B96JEombocgdgb  sb@owgdmzteommo  Logmobol gmbdg.  asdstoym
3mbLB oG NEoN® FmPymdsl Fgmdmos Lohdstol BdoGoghol Hmemo Fgobtmmml ©s Fgebgmmb
domomgmgdol o  NBmgdsdmbomgdgdol  3mbbmmomsool  dgmmdgdo Ly Jiothg
03  3gMomeol  gsobsbatdmoggdom, MmIgmoi  93@MM0GSM0dIob3gh  doMgzom  MggodL
©sbgoMgdmes Lobodstmmmdg 3mbMHmemol Imbodmggdmsw.? 3 30Bbob Jobomfggec
36bgdmAL bsdo 8603gbgmmgsabo @ gdboss. 3o639emo &ggdbogs ammmabbdmdlb sbadgbgdal 3Mmizglol
RBM03396@9ds0 oymnsl 0dagete, Mm3 39MEgemds (3om3gnmads sd@mMds ob dmdtHomdsd
396 Fgdmmb 53 3Bm Lol Joem@ogo Jstrmzgs. Mo Loggo®mgzggmos, bogostomome Lozdstobo o6
0g690s domonxmagdob gomsbsFomgds H5dwgbodg 3mmo@oin® 0bLE0GNG9dL Bmeol — Bmame(s
3659t mo dogsmomo Jogmomgdl, bLFMoxsw ddsto sb@owgdmztedonm dmdmomdsb dotr@ogow
Bgmdmos badegbogb@m oMhg3b9330 godotgzgds o 3mbatglbBo/3smsdgb@ o sdbmema@neo
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m3Eo3emgbmdol Jomgds.

Bgbodsdobo, Igmeg &9dboge ammobbdmdl ©eboBzbol Ngmgdsdbmbomgdgdol gsms3gdsb
bbges odm9z0m9dgem  0bLGoN@Iddg, Mmamtozss  Bggmmgdéogo  Lobsdsthoemmgdo,
©53bobyegdol 3m3obogdo, Lobsmbm sd(339mgdo s Lbgs Abgsgbo sg&mEgdo. gb 0bLE oG NG gd0
Bgbodmmes bodmmmm %0380 93@ME0G Mmoo Hgyodol 3mbEOHmmL 393 smdmRbrbgb,?”® ;xmde
335b bogstronmme 3g@o fmm sbgommgds, Mo magob dbGog Fgebgmgdl Bomamma 0bLE 600l
Lobodstromnmmgdol tggodol dmIbErggdom ©o3mI3mgd@®gdsl. dogsmomobomgol gobgobommo
3me3d00b LogmbLE OGN E0m Lobodstrommb Bgdmbggas, bawss bodo bbzsmabbzs 0bbEoEmEowsb

276 See Dixon & Landau, Transnational Constitutionalism, supra note 6, at 613-14.
277 Most of the cases studied above in Part IV involved movements that controlled both the executive and legislative branches.
278 See, e.g., DAVID KOSA , PERILS OF JUDICIAL SELF-GOVERNMENT IN TRANSITIONAL SOCIETIES: HOLDING THE LEAST ACCOUNTABLE

BRANCH TO ACCOUNT 2-3 (2016).
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—369b0ab@0, bobgmIFoxzm Lodgm ob domamo 0bLEsb300L 5d0bobG®sEonmo bobsdstomm s
0nb@oEoob Mdsmmabo Lobsdstrmmm — mommgymmo sggbb Loslb Ledo Fgatobasb Lo 3mbLGodyEom
Lobodstrommmb 35356L0gd0lb gemo Bgbsdgwols Fgbogbgdsw.?”® Bgdwga, 3Mmmmaddool Lgbs@o bdsms
m3Eogmabmdom 0mgdL goesfyzg@omgdsl mommgnmo Loowsh Fsboowsdol YgomBggzedyg.2
5333560, Lob®gds 565Fomgdl sb0dgbal YBmMgdsdmbiomgdsl s sdmmzowgdgm 0bbGod NG gdL
(53 B98mb393530, LobsdstNmmgdl) sdmagsl bszdome Botmmm MYBMgdsdImbomagdsl &3 3Mm(39LB3n
Logdob ™ Igbsdgdg 3MbGEM™mmOL dozgdoom. Fgmgasw, g3omgdo Lobsdstrmnmmb, Hm3gmmol
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©53m33mgd@&gds Lozdsme BHNMmas gt gdomo LGobosth@gdom.

39L539 &9d6035IMa(353L MBI gms 603360l gogdol 0dggo6Msw sFgbgdsl, dHmIaliobo
O™ o6 g8mbzgmmbgb Lbgs 3603369mmgeb gogdl. sdg&ozol Bggtmgdmmo @ o@gdolb gotrs
Ly ©83gbodg LobgmdFoxnm o9 09gbgdl Imbedstommyggdol Mzsmme ©5608360l 3ted@ogslb
M3ommgb bogmbb@odoEom bsbsdstrmmmBo—Jzgybgdal ¢g@&gbmds Imbedstrmmyggdl Smmo@oané
@M gddg Matm bobamdmogo goom 60dbsgl (bFomow tgs 96 smo Femob goom) s, Hmame(s
Lo, o3 3ogdolb gobsbmgds Fgmdmagdgmos.?
™3 LobsdosrEMBo sMLGdNMO saomMgdo 35356@YM0 36 gobogl ghmmMonms. ogsmne

F9dob3935T0, 303968 9M0 brogds Hodwgbodg saomo Hedwgbodg FamofowBo ghmbgm. 3oegg
gobgem  5m3b6036ogm, HmI Logdstobo Mmoo bgmobyxkmgdsBo ymgbolb Fgdmbzgzsdo,

03 godmbobgoomsb yzgmedg 3603dg6gmmasbos,

Logotonmmm bgdobdogto dmddgoo bgmobygsmo Ygdmgdos Lsbsdstrnmmdg 3MbEH™mmal
dm3mggdsl, mndis dmbodstrmmgms ©oboTgbol gowgdol 0dggetoe ©sfgbgdsl, ®md obobo
©mHmTo o6 gdmbzgmmbab Lbgs 360836gmmgsb gowgdlL, gmdmos Lyem Jzotg Fgobgemmb gb
36mgbo; 3Gmgbol esbnmgdsdwmg 3o Bgbadmms dmmoGoznto bgmaobnamgdsi Bgoigemmb.

33 LESG05B0 gobbomuymo Fsgomomgdo JoymomgdlL, Gm3 Mgyndgdo 0dgosmsw Gmzgdgb
Lobsdstromnmmdyg 3mbGEHmmal dm3mggdal bszombl MdGsmm MMl bgmol s Imbsdstrmmgms
39bgd60go (33tmol 3m3gbol 0dgms. gotws 530bs, Hgg0dgdo bJomaw (33086 sOLdMm Fabgdl,
dogommomo bisbsdstmmmb Fgdowagbmmdob gobodMmgmem, ©sb0Bzgbobs s gobmsgobyxrmgdol
3MmEgnMgdol Jgbogmagmer o6 dmddgwn dmbedstrmmggdol mobsdrgdmdsdyg ymazbol gowols
BgbodEotgdmo. bgdmombodbmmo gobbsgmomtgdom 3608369cmmzsbos 0dol gobbomgobsl, o
Omamiz Mbos dmbogl ©sboBzbolb 3Mmgn®gdol sgol dgdeboddgdals godystgds. 3otggm
60a30, Imbodotrcnmggdol ©ebndzbolbmsb, gomsgobnnmgdolmeb s obsdrgdmdsdg ymabol
3503bmsb 35330690 mmo LgbbodoMhmo ©gdnmgdgdo Mbros gsofgmHmlb 3mbLGoEM(E0sTo o
6o Bzgmmagdiog 306mb3a. stroghom g3ggysbodo (dso Bmeal, 5396030L Tggtrongdmm @ o8 gddo),
3603369emmgeobo g@smgdo, MmamMoiss Labedstmmmlb Fgdowagbmmds/dmds, asbobsdmgzmgds

279 See CONSTITUCION POLITICA DE COLOMBIA [CPJuly 4, 1991, art. 239, translated in Colombia’s Constitution of 1991 with Amend-
ments through 2005), CONSTITUTEPROJECT, https://www.constituteproject.org/constitution/Colombia_2015?lang=en (last visited Nov.
25, 2019) [https://perma.cc/6EZ7-FL95].

280 See id.

281 See David Landau, Beyond Judicial Independence: The Construction of Judicial Power in Colombia 316 (2015) (unpublished Ph.D.
dissertation, Harvard University), available at https://dash.harvard.edu/bitstream/handle/1/14226088/LANDAUDISSERTATION-2015.
pdf?sequence=10 [https://perma.cc/D3F9-64ZV].

282 See, e.g., ALEC STONE SWEET, GOVERNING WITH JUDGES: CONSTITUTIONAL POLITICS IN EUROPE 49 (2000) (giving examples from
European courts).
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R3gmmgdogo 3obmbom. 2 gb 3sd@o 93(30698L (33emoemgdgdol Jg&obol bommmmgl s Bgbodmmes
2553560 03mb 3oy Lobedsrmmmb ©o3mI3mgd@gdol 3Bmgbo, Moash 33momgdol Bg@sbs

bogds 306mb3o s s6s 3mbBLEENE0sT0.

dogomomobomgol, LFmGge 3 gm&dom 39bgbmgmsdo 2004 Fenolb 3obmbol Logymdggmdg
860336gemmgobo  (33emommgdgdo  gobbmogmems  Mbdgbogbo  Lobodstronmmlb  Bmdsbmsb o
3Ambodotrnmgadol asbmogobyyamgdol 3HMm(39NMgdmsb s353806M9d0m; o3 (33momgdgdds
mdmamgl eOH™mBo 3ogs NBROM 35533536 Hg50dol 3mbGEmmmOo Labsdstmmmdg. 2 3mmmbgmTo,
3060805 ,396mbo s LoBoErmoobmdal” (PiS) Bmogtmds obgzg 9dMdmms bsgmbb@odniEom
Lobodotrmnmml M9 I0gdmMMBSL Mogo GmMIsmyHo s sMsxgmmdsmumo  dgmmeogdol
a5dmygbgdom — Bogomomsw, natmoboodiool gdbmewgs, bdob dozgdolb Fobgdo s Lsbsdstrmnmml
doge  35bLb3o3gdmmo  BmbobEMgdol ©oxkgodbo®mgdol s  gomsfyzg@omgdgdol  gs3dmzgdob
Rohamgdo — mNdEs yagms Jgbsdsdobo gmGIsmato (33mmomgds Logzsbmbdwadmm (s 6o
LogmbLBOGMEoM) EMbgdg asbbmt(z09m®s.5* Bgdmombodbmmo Igmmemgdo sbggg godmygbgdamem
0gbs 3mmmbgomol dmegtmmdal dog® Rggnmgdmog bobsdsmmmmgddg gozmagbol dmbodmggdmearw,
o3 dmoogs dmbodstmmggdol Logsmmgdamm Ladgblbom sbogol FgdiEomgdsl (dsc ImEal,
dmddgo  dmbsdstromnmggdobomgol, Hm3magdoi ghom3ocmgbymo  aosbobomoggb Logddggdl),
3membgmolb ¢dgbogbo Lobodstronmmlb Imbedstroemggdols Moibzol (Fgdomagbmmdal) godMmsb
©5 LobsdsrNmMmL sbsmo gmmganol Bgddbol, BGmIgmoi 3MbMgdMmaw 3sbnboldagdgmo ogm
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H00856390m 3mbGEmMmObs s Lodmgswmgdmogo bogdggdo; dom ImEob Losthgzbm ogzgdo.

Bdmgogho  Bgdmbgzggzedo, Bgbodmms ool  39doboddgdal  3mMbLEOGNEsB0  gsfgde
Logdstobo 56 5MBMAbL, MoEash dmoghds 3mmo@o3n®mds ImdMomdgdds Bgodmgds bszdstabo
Lo3obmMbIgdmm  domonmnmgds Imodmgmb  3MbLE0EM(30580  (33momgdgdol  ¢M3HMIMydme
BgLo@obow. dsgsmoms, MbatmgmBo Bowgdol 3smGos 2010 Famb dmgows bgmobeyemgdsdo
™o dgbodgol  ¢IHegmabmdoom, b3Igdol wBdGsmm  @IMmogmgbmdol Jomgdol Fgwmgasc.?
™o dgbsdeol 3gomoxkoion®o MdMmegzmabmds Lsgdetmobo smImRbos 3s6@0obmzgol, Goms
9n306Hmzbnmsw Fgg@obs (33mmomgdgdo 3mbLbGodn0sdo b LBMmow Rsgbozgmgdobs ogo.
356M@053 mEogg 30DsblL doosmPos, 3Om3gbdo 3o Lobsdstmmml Fgdsagbmmds godbotms o
Omamii dmbodstmmggdol, obg Lobodstromml megdxomdstol ©obodgbob 3GHm3gon®s
F9goms.?8 o3 (33momgdgdol Bgrgase Bogdl dogis Bgbodmgdmmds 9gcm LEMsBs®
dmg3dmggdobs 3mb@mmmao Lobodstmmmdyg, 3otg 53sb Lbgs Lo meosBo Bgdmgdws.

Bgbodsdobo, Bgdwamdo bodoxgdo o3 IOMBgIobmsb  gsobadzmoezgdmaw  otolb  g.§.
LLoxgbm®Hmze60” bozmbLEodNEom dmPymdol asdmygbgds, o6 (33momagdgdol obgmo Loli@gdol
©sbgtags, Mmdgmoi obgmo  IJmobmgbgdol ©sds@gdom, GMmamtoEss NBEOM  Jsmomo

283 See infra Conclusion.

284 See Sanchez Urribarri, supra note 33, at 871-72.

285 See supra text accompanying notes 124-126.

286 See Sadurski, How Democracy Dies (in Poland), supra note 24, at 146.
287 See Bankuti et al., supra note 120, at 138.

288 See id. at 139-40.
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303 See generally COUNCIL ON EUROPE, REPORT ON TERM-LIMITS, supra note 221.
304 Seeid. at 17

305 See, e.g., Robert C. Post & Neil S. Siegel, Theorizing the Law/Politics Distinction: Neutral Principles, Affirmative Action, and the En-
during Legacy of Paul Mishkin, 95 CALIF. L. REV. 1473, 1474 (2007) (noting the distinction in modern U.S. Law is “ragged and blurred”).

306 See SUNSTEIN, supra note 1.
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Lobodstronemmlb  bgemBo  Roggdol Fobsomdwga, o3 bJotoe Lobodstrmmm  3mbEGmmOb
dmtm@ o 305dmygbgdol bEMms@ganol bofomlb Foerdmawggbl, dmogdo ot stob. 3mblEodmE0s8o
(330 gd9d0L Fg@sbs Jotrngo o6 s60b, bmemm s®Lgdmmo 3mbLE0GN(E00L sbemoom Rsobsgmgds
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239633990 doMomswo o330l dgdeboddgdn, Mmammgdoss Mzsmmo 860836, Bogbotgdmemo

Bo3mgdo bogstsmmms 9abemmagl dmdsgsemTo.

bamazobol go60b@0s s 356msz30LnRmadalb Jgdmbzgzsedo 0d30Adgb@ 0l mmbmgbs.31° Jombgosgaw
330bs, Lsbodstrmmm bgmobaxmgdob bgmBo Rsgwgdol Lbgs abgdo, BMmamtgdaiss ndgbsgbo
Lobodstromml  Fgdoagbmmdols (dmdol) Fgigms, Bzgmmgdog Lozsbmbdwogdmm wmbgdy
g3 nmomegds.ttt o Yggbhomgdam BBo@gdlb goshbos woizol 89debobdgdo Lobodstrommb
bgmBo Rogogdolb §obsstdwga, obobo gofg®omo odbgds s6s 3mbLEoGNE00L &9db@Bo, s6sdge
3obmob 393800 gdmm stommMIsmné bmMdgddo.3? 3m3gb@odmmgdo 3383039096, ™I gb
Bmtdgdo Bgbodmmes ©edsbatmgzgmo ogmb Gogo dodgdgdol godm, dso Fmeol Lsbsdstrmmmb,

307 See, e.g., Laura A. Cisneros, Transformative Properties of FDR’s Court-Packing Plan and the Significance of Symbol, 15 U. PA. J. CONST.
L. 61, 67-77 (2012) (exploring how the court-packing plan subsequently became a powerful symbol of an out of bounds attack on judicial
independence).

308 See Franklin D. Roosevelt, Fireside Chat 9: On “Court-Packing” (Mar. 9, 1937), available at March 9, 1937: Fireside Chat 9: On “Court-
Packing,” U. VA. MILLER CENTER https://millercenter.org/the-presidency/presidential-speeches/march-9-1937-firesidechat-9-court-
packing (last visited Jan. 3, 2020) [https://perma.cc/8F7X-632C] (discussing these disagreements as motive).

309 See Aziz Hug & Tom Ginsburg, How to Lose a Constitutional Democracy, 65 UCLA L. REV. 78, 144 (2018) (arguing that the difficulty
of amendment in the United States largely “takes off the table” routes to constitutional retrogression that require formal constitutional
change); see also Donald S. Lutz, Toward a Theory of Constitutional Amendment, 88 AM. POL. SCI. REV. 355, 362 (1994).

310 See U.S.CONST. art. lll, § 1 (“The Judges, both of the supreme and inferior Courts, shall hold their Offices during good Behaviour, and
shall, at stated Times, receive for their Services, a Compensation, which shall not be diminished during their Continuance in Office.”).
311 See Keith E. Whittington, Yet Another Constitutional Crisis?, 43 WM. & MARY L. REV. 2093, 2134 (2002) (arguing that court-packing
is not unconstitutional).

312 See Curtis A. Bradley & Neil S. Siegel, Historical Gloss, Constitutional Conventions, and the Judicial Separation of Powers, 105 GEO. L.J.
255, 269-84 (2017) (arguing that court-packing was understood as a question of constitutional convention); Tara Leigh Grove, The Origins
(and Fragility) of Judicial Independence, 71 VAND. L. REV. 465, 467- 68 (2018) (arguing that protections for judicial independence in the
United States are primarily a matter of informal norms rather than law).
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Bgbodmme

— Ygbodmms o3 goofyzg®omgded gowogts domosh diathg Lbgzsmdol dJmbg s6Rgzbgdmsb
0535330690 9mo  bogoobo Logdam Logmdgmagdom, dogMsd 3oL LodyMesedme o6 Yguemos
Loothgabm Logtg 3mMb3cgdmmo Fbomol Labotagdmme s 30 M3mboEnol Jotgobsmadszos

dmnbrogbos. Mobmgl FobymBo domgdnmds aoofyzgd®omagdsd bLogdgdy @®ed30 3ogoob
Poboomdmga,®t sbggg oo 30030 ©o0dboban®s, Hmams gosfyza®omgds sg3&mcoGotnmo
domyzomgdgdal IJmbg 3M9b0ogb@ ol gomsmamadal Fgbobgd .3 med(3s, dombgosegswe 0dobs, Hmd
b 30oFyz9@0mgds gbgdmms ©gdmaMa@ool Botmom goggdobmgol Mgmgzeb@and Logombgdl,
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Lobodstrommm  3mbEHMmmol dmtm@or asdmyggbgdol ,LnLE® Bm@Iol 3mbgBEsLMSE
SMOSm Yzgmodg sbmmlb gol ©odgbodg Logddg, Hm3gmo Lodmmmme obMymms Lsgddoom
o boghom Logdolb Fobosmdroga,®t® MmMIgmBoi Ndgbsgbds Lobodstrmmma mofmo asbssbows
200559398 0mgd0l Jomgdsdyg 396@0dsbgd0l Jogc Fggagdol gogomdgdsbmeb wszsgBotgdamm
a9b(360009390m5b JodsErmgdom, Mo 56 Mbos 3dodg ymeggomoym gl asbzbogdgdo. 83 Lagddggddg
Bomgdamo gssfy39@0mgdado, Mo bozgomggmos, gbedmgdgmos moEmm 0dbslb 36oadsdmm

313 See Grove, supra note 312, at 543 (noting that there are “reasons today to worry about a change in the protections for judicial
independence”).

314 See supra Part V (arguing that abusive judicial review is more likely to succeed in contexts where courts have a history of legitimacy
in the country).

315531 U.S. 98 (2000).

316 For a leading pragmatic defense of the decision as a way to avoid political chaos, see RICHARD A. POSNER, BREAKING THE DEADLOCK:
THE 2000 ELECTION, THE CONSTITUTION, AND THE COURTS 4 (2001).

317 138 S. Ct. 2392 (2018).

318 See Shirin Sinnar, Trump v. Hawaii: A Roadmap for New Racial Origin Quotas, STAN. L. SCH.: SLS BLOGS (June 26, 2018), https://
law.stanford.edu/2018/06/26/trump-vhawaii-a-roadmap-for-new-racial-origin-quotas/ [https://perma.cc/9K84-EN6Q]; see also Dahl-

ia Lithwick & Mark Joseph Stern, Anthony Kennedy Stands Down, SLATE (June 26, 2018, 4:13 PM), https://slate.com/news-and-poli-
tics/2018/06/anthony-kennedystravel-ban-vote-shows-hes-done-playing-the-wise-centrist.html [https://perma.cc/L25LDX8N].

319 139 S. Ct. 2484 (2019) (holding partisan gerrymandering claims to be political questions); see also Gill v. Whitford, 138 S. Ct. 1916,
1933-34 (2018) (dismissing a partisan gerrymandering claim for lack of standing); Vieth v. Jubelirer, 541 U.S. 267, 305 (2004) (holding a

partisan gerrymandering case to be a non-justiciable political question).
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FocBmoagbl gobbomgals bogsbl).
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ogym bLogdgdg ,New York Times Co.” Lomogsobol Fobsomdoga

320 See, e.g., Vieth, 541 U.S. at 306 (Kennedy, J., concurring) (arguing that making partisan gerrymandering claims justiciable would com-
mit the courts to “unprecedented intervention in the American political process”).

321 See Huqg & Ginsburg, supra note 309, at 158-59. The Court also struck down the pre-clearance regime of the Voting Rights Act of
1965, which made it easier for states to adopt changes to voting rules that might be motivated by racially discriminatory intent or have
discriminatory effects. See Shelby Cty. v. Holder, 570 U.S. 529, 556-57 (2013).

322 See Janus v. Am. Fed’n of State, City, & Mun. Emps., 138 S. Ct. 2448, 2501 (2018) (Kagan, J., dissenting) (arguing that the majority
opinion “weaponize[es] the First Amendment, in a way that unleashes judges, now and in the future, to intervene in economic and
regulatory policy”); Adam Liptak, How Conservatives Weaponized the First Amendment, N.Y. TIMES (Jun. 30, 2018), https://www.ny-
times.com/2018/06/30/us/ politics/first-amendment-conservatives-supreme-court.html [https://perma.cc/JG9ZULWM]; see also Louis
Michael Seidman, Can Free Speech Be Progressive?, 118 COLUM. L. REV. 2219, 2230 (2018) (arguing that after the Warren Court, “free
speech law took a sharp right turn” and “the first amendment became a sword used by people at the apex of the American power hier-
archy”).

323 See Janus, 138 S. Ct. at 2485-86.

324 See 558 U.S. 310, 329 (2010).

325376 U.S. 254 (1964).

326 See McKee v. Cosby, 874 F.3d 54 (1st Cir. 2017), cert. denied, 139 S. Ct. 675, 678, 682 (2019) (Thomas, J., concurring) (arguing that
“[t]he constitutional libel rules adopted by this Court in New York Times and its progeny broke sharply from the common law of libel,
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and there are sound reasons to question whether the First and Fourteenth Amendments displaced this body of common law,” that “[t]he
States are perfectly capable of striking an acceptable balance,” and calling for New York Times to be “reconsider[ed]”).



