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adamianis uflebaTa 

evropuli sasamarTlos mosamarTle.

samarTlis profesori, centraluri evropuli 

universiteti, budapeSti. 

winamdebare statiaSi gTavazobT im konsti-
tuciuri paradigmebis ganxilvas, romlebic 
kontrteroristuli meTodebidan warmoiSva 
da im liberaluri da araliberaluri demo-
kratiebis mier gamoiyeneba, romlebic saer-
TaSoriso islamuri1 terorizmis sirTulis 
winaSe dganan. usafrTxoebis zomebi inteleq-
tualurad gansxvavebuli modelebis garSemo 
iyris Tavs. usafrTxoebis zomebis gamoyeneba 
sxvadasxva modelis farglebSi gansxvavebul 
Sedegebs gvaZlevs Semdeg sferoebSi: ZalTa 
gadanawileba, uflebaTa speqtri, fundamen-
turi uflebebis SezRudvebis procedurebi 
da xarisxi. arsebul modelebs warmogidgenT 
statiis pirvel nawilSi, sadac vamtkiceb, rom, 
Tuki teroristuli safrTxe gardauvalia, ma-
Sin Tavdacvisunariani demokratiis instru-
mentebi da prevenciis zomebi erTmaneTs See-
rwymeba da warmoSobs konstituciuri wyobis 
axal formas – kontrteroristul saxelmwi-
fos. statiis meore nawilSi ufro detalura-
daa aRwerili sxvadasxva konstituciuri re-
Jimebi, romelTac politikuri reJimis daSlis 
safrTxeebTan gamklavebis gamocdileba aqvT. 
Tavdacvisunariani demokratiis2 da preven-
ciuli saxelmwifos elementebis, aseve sagan-
gebo situaciis3 maxasiaTeblebis ganxilva, al-
1 terminSi `islamuri~ igulisxmeba islamis gadagvarebuli, umci-
reseobaSi myofi versia, magaliTad, rogoricaa salafizmi.
2 Tavdacvisunariani demokratiis reziume warmodgenilia wina 
statiaSi, Tavdacvisunariani demokratia da demokratiisken 
svla, a. Saio, Tavdacvisunariani demokratia, meTerTmete saerTa-
Soriso gamocema. 2004 weli.
3 statiaSi ganxiluli ar aris konstituciuri gamocdileba `sa-
gangebo situaciebTan~ dakavSirebiT, Tumca unda aRiniSnos, 
rom esaa erT-erTi standartuli iuridiuli reJimi, romelic 
gamoiyeneboda Sida terorizmTan Tavis gasarTmevad CrdiloeT 
irlandiasa Tu indoeTSi. zogierTi faqtis gasacnobad ixileT 
iuristebis saerTaSoriso komisiis masalebi, sagangebo situa-
ciebi, maTi gavlena adamianis uflebebze, 1983 weli. Tumca sax-
elmwifo iyenebs `sagangebo situaciis~ teqnikas sxvadasxva 
problemebis dros, maT Soris yvelaze xSirad Sida amboxebebis 
periodSi. misi gamoyenebis sixSires Tu gaviTvaliswinebT, davrw-
mundebiT, rom misi gamoyeneba daniSnulebisamebr mxolod gansa-

baT saintereso iqneba terorizmis winaaRmdeg 
saxelmwifos reagirebis formebis analizis 
dros. Tavdacvisunariani demokratia, ro-
gorc konstituciurad legitimuri gadaxveva 
`Cveulebrivi~ konstitucionalizmidan, misa-
Rebia imis gaTvaliswinebiT, rom terorizmi 
da fundamentalisturi politikuri moZrao-
bebi erTmaneTTan mWidro kavSirSi arian. aqve, 
aseve ganxilulia Tanamedrove svla `preven-
ciuli saxelmwifos~ mimarTulebiT. `preven-
ciuli saxelmwifo~ socialuri saxelmwifos 
paternalizmis erT-erTi specifikuri formaa, 
romelic mimarTulia usafrTxoebis arapoli-
tikuri safrTxeebis winaaRmdeg. `prevenciuli 
saxelmwifo~ TandaTanobiTi konstituciuri 
cvlilebebis Sedegia, romelic konstitu-
ciuri principebis sasamarTlo reinterpreta-
ciiT iqmneba.

statiis mesame nawilSi ganvixilav funda-
menturi uflebebis SezRudvebis potenciur 
speqtrs kontrteroristuli saxelmwifos 
farglebSi. aseTi SezRudvebi damokidebulia 
socialur arCevanze, amitom statiis meoTxe 
nawilSi vasabuTeb, rom katastrofebis, gaur
kveveli daZabuli situaciebis da panikis dros 
gadawyvetilebebis miRebis meqanizmi irReveva 
da gaugebari rCeba, vin miiRebs sazogadoe-
briv gadawyvetilebas da gansazRvravs riskis 
gawevis saTanado xarisxs. riskebTan dakavSi-
rebuli gadawyvetilebebi Cveulebriv viTa-
rebaSi arsebuli uflebebidan gamomdinare 
principebs ar efuZneba. seriozuli teroris-
tuli safrTxis SemTxvevaSi, rasac SesaZloa 
masobrivi ganadgureba mohyves, saxelmwifom 
SesaZloa Secdomebi dauSvas fundamenturi 
uflebebis uzrunvelyofis sakiTxSi, rasac, 
Tavis mxriv, aseve gamanadgurebeli Sedegebi 
mohyveba. aRniSnuli wina piroba fundamentu-
rad gansxvavdeba ̀ normaluri~ viTarebis dros 
arsebuli pirobebisgan, ra SemTxvevaSic Tavi-
sufleba konstituciurad garantirebulia. 

kuTrebul SemTxvevebSi ar xdeba. d. o’doneli (gansakuTrebuli 
situacia, 1978 wlis dekemberi) aRniSnavs, rom im periodisTvis 
msoflioSi, sul mcire, 30 saxelmwifo mainc arsebobda, sadac 
raRac tipis sagangebo mdgomareoba iyo. 
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konstitucionalizmi, rogorc Tavisuflebis 
uzrunvelmyofi wyoba, riskis gawevasTan aris 
gadajaWvuli, Tumca isic aRsaniSnavia, rom 
zemoaRwerili wina piroba SesaZloa realuri 
safrTxis SemTxvevaSic ar arsebobdes. das-
kvnaSi aRniSnulia, rom formaluri, konsti-
tuciuri kontrteroristuli saxelmwifos 
Camoyalibebas arsebiTi, principuli da prag-
matuli safuZvlebi aqvs, romlebic SesaZloa 
iyos an ar iyos gasaTvaliswinebeli, radgan 
yvelaferi damokidebulia met-naklebad imaze, 
Tu ra tipis demokratiasTan gvaqvs saqme. ase-
Ti saxelmwifos legitimurobis wina piroba 
isaa, rom saxelmwifos formireba sazogadoe-
brivi azris gaTvaliswinebis Sedegad unda 
xdebodes. arada, moqalaqeebs xSirad arTmeven 
saxelmwifoebriv saqmeSi monawileobis ufle-
bas usafrTxoebis dacvis saxeliT.

miuxedavad imisa, rom liberaluri samarT-
lebrivi Teoriis farglebSi, katastrofebma 
SesaZloa demokratiul wyobaSi uflebebis ga-
dafasebis saWiroeba moitanos, xolo masobri-
vi saerTaSoriso terorizmi ki aseTi tipis ka-
tastrofaa, kontrteroristuli saxelmwifos 
Camoyalibebis precedenti jer kidev ar ikve-
Teba terorizmTan dakavSirebuli bundovane-
bis da sifrTxilis zomebis gamo. praqtikuli 
TvalsazrisiT, kontrteroristuli saxelmwi-
fos Camoyalibeba gulisxmobs samarTlebrivi 
saxelmwifos prevenciul saxelmwifod garda-
qmnas, romelSic dapatimrebis praqtika reJi-
mis nawilia4. aseTi saxelmwifos SeqmniT, Cven 
`didi Zmis~ dazvervis sistemas da potenciur 
gaurkvevlobas veTamaSebiT yoveldRiur yo-
faSi da amas verc ki vamCnevT. Tumca amJamad 

4 indoeTis konstituciis 22-e muxliT winaswari dakaveba daS-
vebulia. Cveulebriv pirobebSi prevenciuli dakaveba kons-
tituciurad daSvebulia sami Tvis xangrZlivobiT dakavebis 
dRidan. ar moqmedebs gasaCivrebis ufleba. sam Tveze meti 
xangrZlivobiT dakavebis Sesaxeb gadawyvetilebas iRebs mxo-
lod parlamenti gansakuTrebul SemTxvevebSi. konstituciis 
24-e muxlis me-4 qvepunqtis Tanaxmad, dakaveba sam Tveze meti 
vadiT dasaSvebia, Tu, a) mrCevelTa sabWo, romelic Sedgeba 
umaRlesi sasamarTlo uwyebis gadamdgari mosamarTlisgan an 
umaRles sasamarTlo uwyebaSi mosamarTled muSaobisaTvis 
sakmarisi kvalifikaciis mqone pirovnebisgan, gadawyvets, rom 
samTviani periodis amowurvisas, kvlav arsebobs mniSvnelova-
ni mizezi dakavebis periodis gagrZelebisTvis an Tu b) parla-
menti daadgens, rom arsebuli garemoebebis gaTvaliswinebiT, 
saWiroa dakavebis periodis gagrZeleba sam Tveze meti vadiT, 
mrCevelTa sabWos mosazrebis miuxedavad. damoukideblobis 
periodis gopalanis saqmeze, uzenaesma sasamarTlom gaiTva-
liswina konstituciis 22-e muxli 1973 wlis elementebiT, 
romelic moiTxovs samarTlebriv zedamxedvelobas da daka-
vebis reJimi gadaaqvs samarTlebrivi saxelmwifos farglebSi. 
ixileT sambu naT sakaris dasavleT benegalis saxelmwifos 
winaaRmdeg saqme, 1974(1).

samarTlebrivi saxelmwifo ar tovebs Tavis 
poziciebs yvelaze liberalur demokratiebSi 
da kvlav gvaxsenebs, rom SezRudvebi ar aris 
norma, miuxedavad imisa, rom SeiZleba iyos 
legitimuri. 

1. konstituciuri alternativebi 
ganadgurebis permanentuli safrTxis fonze

saerTaSoriso islamuri terorizmi, ro-
gorc fundamentalisturi Zaladobis forma, 
demokratiis an nebismieri stabiluri, usa-
frTxoebis uzrunvelmyofi saxelmwifos wi-
naSe mdgar sirTules warmoadgens (romlis 
winaswar ganWvreta an racionalurad gaTvla 
SeuZlebelia). cxadia, TviTmkvlelobis ele-
menti da mtris sruli ganadgurebis survili, 
samizneebis ganurCevlad, iqneba es samoqa-
laqo Tu samTavrobo samizne, aris is speci-
fika, rac saerTaSoriso islamur terorizms 
gansakuTrebul kategorias aniWebs da misi 
ganviTarebis SemTxvevaSi iZulebuls gagvxdis 
arsebuli konstituciuri modelebi gadavafa-
soT. Tumca am etapze aRniSnuli problemis 
mogvarebas arsebuli konstituciuri modele-
bis CarCoebSi mxolod cvlilebebis SetaniT 
cdiloben. dReisTvis, saerTaSoriso tero-
ristuli safrTxeebis winaaRmdeg ramdenime 
konstituciurad daSvebuli reagireba ukve 
arsebobs. ramdenimeSi me vgulisxmob kargad 
identificirebad konstituciur normebs, 
romlebic im konkretul principebs da iuri-
diul normebs efuZneba, romlebic konstitu-
ciur uflebebze da wyobaze gavlenas axdens 
da Tan arsebuli konstituciis teqstis sazR-
vrebSi jdeba5.

teqstualuri cvlilebebiT an maT gareSe, 
savaraudoa, rom axali struqturebi gadaiqce-
va konstituciuri wyobis axal modelebad 
demokratiul saxelmwifoebSi. liberaluri 
konstituciuri TvalsazrisiT, es modelebi 
SesaZloa gaumarTavi iyos da, amdenad, gaC-
ndes SemoTavazebebi, Tu rogor gavxadoT 
axali sistema adamianis uflebebze ufro me-
tad orientirebuli. miuxedavad imisa, rom 
es normatiuli da pragmatuli mcdelobebi 
axali struqturis formirebis nawilia, Cven 
`brZolis velze~ axali konstituciuri sce-

5 evropuli dakavevbis garantia, romelic sxvadasxva konte-
qstSi gamoiyeneba Zalian mniSvnelovania terorizmis winaaRm-
deg saerTaSoriso TanamSromlobis saqmeSi, magram aRniSnul-
ma praqtikam SesaZloa germanul da polonur konstituciebSi 
cvlilebebis Setana gaxados saWiro. 
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narebis dasaxvaSi mainc ar unda SegviSalos 
xeli. 

konstituciuri saxelmwifos Tavdacva mxo-
lod maSin darCeba konstituciur CarCoebSi, 
Tu is konceptualurad da institucionalu-
rad uflebebis SezRudvis SesaZleblobebis 
gamoyenebas gamoricxavs an racionalur zR-
vars mainc inarCunebs6. Tavdacvis moTxovnebis 
dasakmayofileblad didi Zalisxmevaa saWiro 
rogorc normatiul, ise praqtikul doneze. 
bevri konstitucia, tendenciurad, areulo-
bis SesaZleblobas ugulebelyofs (ixileT 
amerikis SeerTebuli Statebis konstitucia). 
Tumca uaryofis ukan (aRiarebiTi uaryofis 
CaTvliT) konstitucia araformulirebul, 
magram fundamentur urTierTobas Seicavs 
TviT-ganadgurebis SesaZleblobasTan, rac 
maSin gamodis saaSkaraoze, roca mTavroba da 
wesrigi eqceva iseTi politikis qveS, romelic 
emociurobas an permanentul safrTxes efuZ-
neba. aseT viTarebaSi saxelmwifo Zaladobis 
elementebis gamoyenebas Tavs ver aaridebs. ka-
noni ver ewinaaRmdegeba aseT Zaladobas, nawi-
lobriv, albaT imitom, rom Zaladobis gamoye-
nebis SezRudviT, is TviTgadarCenis Sansebs 
Seamcirebda. mniSvnelovani inteleqtualuri 
winsva albaT isaa, rom konstituciuri azro-
vneba mimarTulia sistemuri Tavdacvis pro-
blemisaken7. zemoaRwerili movlenebis da 
moqalaqeebis usafrTxoebis uzrunvelmyofi 
demokratiis an misi safuZvlebis mimarT Seu-
qcevadi gamanadgurebeli efeqtis maRali 

6 sagangebo viTarebis da omis Smitiseuli versia am modelSi 
ar jdeba. es imas ar niSnavs, rom liberaluri da aralibe-
raluri saxelmwifoebis omis wesebSi gansxvavebebi ar aris 
(principuli gansxvavebebi mainc). Tumca aseTi principuli 
daskvnebis Tanaxmad, liberaluri kultura da xalxi iTavise-
bs kulturis humanizms da ar nebdeba omis egzistencialur 
moTxovnebs.
7 tradiciuli konstituciuri azrovneba umeteswilad Seucv-
leli darCa da sagangebo mdgomareobis an msgavsma sakiTxebma 
ver moaxerxes centraluri da gadamwyveti adgilis dakaveba 
konstituciuri azrovnebis formirebaSi. mimdinare tenden-
cia TiTqos am mimarTulebiT midis, Tumca didi siaxleebi 
mainc mosalodneli ar aris, radgan jer kidev aris imedi, 
rom teroristebis brZola aTwleulobiT ar gagrZeldeba da 
`meore Tavdasxma~ aRar ganmeordeba. konstituciuri Teoria 
gansakuTrebiT efeqturia danawevrebis sakiTxebSi, xolo usa-
frTxoebasTan dakavSirebuli Temebi, SesaZloa, kvlav margi-
nalizebuli darCes. amis mizezi nawilobriv isaa, rom sajaro 
samarTali, ZiriTadad, ganixilavs iseT rutinul sakiTxebs, 
rogoricaa zonebis dayofa an skolis saswavlo gegma. skolis 
saswavlo gegmis konstituciuri problemebi erTgvari gamo-
cdaa: Tu sekularizmi, neitraliteti, religiis Tavisufleba 
da msgavsi sakiTxebi terorizmis fardis qveS ganixileba, ma-
galiTad, roca giwevs argumentis Camoyalibeba imis Taobaze, 
Tu rogor SeiZleba SevuwyoT xeli terorizms saswavlo geg-
mis SerCeviT, an rogor ayalibebs teroristebs gariyulobis 
grZnoba da a.S., usafrTxoebis problemebi realurad cvlis 
konstituciur problemebs.

albaTobis mqone politikuri qmedebisken mi-
marTuli sxva institucionaluri reagirebis 
formebis gaTvaliswinebiT, demokratiis meqa-
nizmebTan, politikur wyobasTan mimarTebSi, 
warmoiSva Semdegi paradigmebi:

- arsebuli sistemis farglebSi safrTxes-
Tan Tavis garTmeva, samarTlebrivi da 
administraciuli gadawyvetilebebis mi-
saRebad ganxorcielebuli proporcio-
nalizmis analizSi cvlilebebis SetaniT 
(`Cveulebrivi viTareba~8 an `Tu SeiZleba 
nu ahyvebiT panikas, policia akontrolebs 
situacias~9);

- `mwuxris zona~10 an `stresuli periodi11: 
aq kontrteroristuli arsenali kvlav 
samarTlebrivi saxelmwifos parametrebSi 
jdeba. modeli iTvaliswinebs terorizmis 
problemis konstituciurad mogvarebas 
samarTlebrivi gziT da arsebul standar-
tebze dayrdnobiT. 

- Tavdacvisunariani demokratia (terorizm-
Tan sabrZolvelad);

- prevenciuli saxelmwifo (winaswari daka-
vebis reJimis mqone saxelmwifos CaTvliT, 
romelSic prevenciuli zomebis far-
glebSi masobrivi dakaveba (an zogierT 
SemTxvevaSi misi ekvivalentebi, mag., ga-
Zeveba, eqstradiqcia, gadaadgileba, moqa-

8 termini gamoyenebulia Semdeg naSromSi: oren grosi, qaosi 
da wesebi. reagireba Zaladobriv krizisze yovelTvis kons-
tituciuri unda iyos Tu ara? ieli l.j. 1011, 1021, romelic 
aRwers aRniSnul viTarebas Semdegnairad: `modeli `Cveule-
brivi viTareba~ efuZneba konstituciuri absolutizmis da 
srulyofilebis cnebebs. am modelis mixedviT, Cveulebrivi 
iuridiuli normebis da kanonebis dacva grZeldeba arsebiTi 
cvlilebebi gareSe sagangebo viTarebebSi da krizisis dro-
sac ki. kanoni omisa da mSvidobis periodSi erTgvarad srul-
deba. `igi aseve ganixilavs sagangebo Zalebis sxva modelebs, 
romelTac erTi kategoriis – `kompromisis modelebis~ qveS 
aerTianebs. aRniSnuli modelebi hgavs, Cems mier moxseniebul 
maikl rozenfildis gamoTqmas `stresuli periodi~. oren 
grosis azriT, `kompromisuli modelebis~ farglebSi arse-
bul normatiul struqturasTan, usafrTxoebis zomebTan da 
saWiroebebTan morgeba xdeba. Tumca sistema, SeZlebisdagva-
rad, maqsimalurad ucvleli rCeba. daiSveba mxolod gamo-
naklisi cvlilebebi sagangebo viTarebis sapasuxod. aseTi 
kompromisi, kanonis uzenaesobis da fundamenturi demokra-
tiuli Rirebulebebis uryevad dacvas uzrunvelyofs da 
amave dros, saxelmwifos sTavazobs adekvatur zomebs Tavs 
datexili krizisis dasaZlevad~. Cem mier ganxiluli sxva 
modelebi gansxvavdeba (nawilobriv da zogjer ara mizanmi-
marTulad) arsebuli modelisgan. sxva modelebSi dasaSvebia 
cvlileba im motiviT, rom zogjer saWiroa zogierTi Rire-
bulebis ugulebelyofa maTive gadasarCenad. 
9 miniSneba ungrul romanTan ieno reitos mier (karanti-
ni did sastumroSi), sadac policiis Serifi warmoTqvams am 
frazas sastumroSi atexili panikis dros.
10 Peter Margulies, Judging Terror in the “Zone of Twilight”: Exigency, In-
stitutional Equity, and Procedure After September 11th. 84 B.U.L. Rev. 383 
(2004)
11 Michel Rosenfeld, JUDICIAL BALANCING IN TIMES OF STRESS: COMPAR-
ING DIVERSE APPROACHES TO THE WAR ON TERROR.
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laqeobis CamorTmeva) gamoiyeneba rogorc 
upiratesi instrumenti. 

- kontrteroristuli saxelmwifo;
- sagangebo viTareba: I. zogierTi konstitu-

ciis Tanaxmad, Sida aSliloba sagangebo 
viTarebis gamocxadebisTvis sakmarisi sa-
fuZvelia. aRniSnuli sakiTxi ganxilulia 
qveTavSi sagangebo viTarebis saTauriT. 
am SemTxvevaSi, gansakuTrebuli mdgoma-
reobis winaswari gaTvla xdeba, ris Sem-
degac es mdgomareoba misaRebia mxolod 
droebiTi statusiT. konstituciurad 
dasaSvebi da procedurulad winaswar 
gansazRvruli gadaxveva Cveulebrivi vi-
Tarebidan, gadawyvetilebebis miRebis 
standartuli reJimidan da adamianis 
uflebebis uzrunvelyofis sferodan (an 
specialuri droebiTi modelis ganmavlo-
baSi12). II. sagangebo viTarebis alternatiu-
li mniSvneloba gulisxmobs aRmasrule-
beli Zalauflebis SeuzRudav gamoyenebas 
(samxedro an uSiSroebis sferoSi) krizi-
sis periodSi, xolo am modelis konsti-
tuciuri elementi isaa, rom krizisis 
daZlevis Semdeg saxelmwifo daubrundeba 
konstituciur Rirebulebebs da krizi-
sis dros gadawyvetilebebis mimRebi pi-
rebi angariSvaldebulebi iqnebian Tavian 
qmedebebze13. aseve, unda gaviTvaliswi-
noT, rom sagangebo viTarebis Smitiseul 
versiaSi konstitucionalizmis uaryofa 
xdeba. aq sagangebo viTarebis gamocxadeba 
umaRlesi xelisuflis prerogativaa da, 
amdenad, konstituciuri CarCoebis gareT 
eqceva. aq erTaderTi SezRudva warmate-
bis naklebobaa.

- omi (saomari Zalebis gamoyenebis normebi 
konstituciaSi dadgenili ar aris, Tumca 
acxadeben, rom maTi gamoyeneba konstitu-

12 Bruce Ackerman, The Emergency Constitution, 113 Yale L.J. 1029, (2004). 
The crisis is understood to be acute, the polity is singularly focused on sur-
vival and all other political concerns and objectives recede into the back-
ground, at 1040.
13 `Tumca zRvari normalur viTarebasa da sagangebos Soris 
xSirad sustia da gansxvavebebi am or kategorias Soris rTu-
li xdeba, zogjer SeuZlebelic ki. faqtobrivad gamonaklisi 
aRar aRiqmeba gamonaklisad~. `zogjer dgeba iseTi garemoe-
bebi, roca mZime saSiSroebas an safrTxesTan gamklavebisTvis 
saWiro meTodebs konstituciuri CarCoebidan gasvla mohyve-
ba, zogjer sxva dros misaRebi konstituciuri principebi, 
wesebi da normebic ki irRveva. Tumca aRsaniSnavia, rom Tuki 
reagirebis aseTi formebi saTanado dros da saTanado viTa-
rebaSi gamoiyeneba, es gaaZlierebs da ar Seasustebs konsti-
tuciur erTgulebas da kanonis uzenaesobis pativiscemas~. 
Gross, op. cit. 1022-23. erTi mxriv, esaa gulwrfeli da raciona-
luri mcdeloba karl Smitis xsnis. 

ciuria, radgan Tavad konstituciis di-
zaini iZleva amis saSualebas)14.

zemoT CamoTvlili variantebi saboloo 
araa da arc erTmaneTisgan izolirebuli15. 
piriqiT, warmodgenili jgufebi arastabilu-
ria da meryevi, nawilobriv, albaT imitom, 
rom saerTaSoriso islamuri terorizmis 
buneba, mniSvneloba da politikuri Sexe-
dulebebi mudmivad icvleba, arastabiluri 
da Sereulia, nawilobriv ki imitom, rom al-
ternatiuli konstituciuri reagireba, ubra-
lod, reaqcia iqneboda da ara qmediTi Ronis-
Zieba. garda amisa, msoflio mniSvnelovnad 
ar Secvlila, arada aucilebelia Cveni cxo-
vrebisa da konstitucionalizmis sistemuri 
Secvla. demokratiebi da sxva saxelmwifoebi 
zogierT meTods, instituciur wyobas da Ta-
namSromlobis gzebs ukve sxvagvarad, kontr-
teroristuli perspeqtividan uyureben. axali 
struqturebis elementebi inovaciuri araa, 
magram safrTxis albaTobaze da panikis daZle-
vaze orientirebuli perspeqtivaa, am zomebis 
gamoyenebis gamo, konstituciuri paradig-
mis Secvlis mosalodnelobaze miuTiTebs. es 
cvlileba ki iqneba Tavisuflebaze damyare-
buli reJimidan16 usafrTxoebaze damyarebul 
reJimze gadasvla. 

zemoaRwerili midgomebi imis mixedviT 
gansxvavdebian Tu ra konkretul situacias-
Tan gvaqvs saqme, riskTan (ramdenad mosa-
lodnelia ubedureba), Tu riskis gawevasTan. 
`Cveulebrivi viTarebis~ modelis garda, yve-
la danarCeni modeli prevenciuli zomebis ga-
tarebis saSualebas met-naklebad realisturi 
albaTobis safuZvelze iZleva 17. rogorc iu-

14 `sasamarTloebis tradiciuli TavSekaveba, miiRon gadawyve-
tilebebi konstituciur sakiTxebze mware magaliTs gvaZle-
vs im truizmisa..., romlis mixedviTac, omis dros kanonebi 
utyvia~. William H. Rehnquist, All the Laws But One: Civil Liberties in 
Wartime 202 (1998).
15 Noah Feldman, Choices of Law, Choices of War, 25 Harv. J. L. & Pub. Pol’y 
457 (2002) acxadebs, rom saerTaSoriso terorizmi rogorc 
`omis~ ise `danaSaulis` modelSi jdeba. saboloo jamSi ki 
albaT arc erTi maTgani ar aris adekvaturi kategoria.
16 L. A. Powe, Jr., Situating Schauer, 72 Notre Dame L. Rev. 1519, 1531-32 
(1997): speech is a “good times civil liberty”.
17 `duseldorfis saapelacio sasamarTlom daadgina, rom 
e.w. islamuri teroristuli organizaciebis `sliferebis~ 
(”sleepers“) ZiebaSi, im pirebis wre, romlebic Ziebis arealSi 
unda moeqces, unda ganisazRvros. dasaSvebia mxolod saeWvo 
qveynebis an specifikuri religiuri jgufebis (mag., muslimi 
pirebi) piradi monacemebis gadacema da ara germaniis moqa-
laqeebisa, romlebic arc musulmanebi arian da arc saeWvo 
qveynis moqalaqeebi.~ Lepsius Liberty, Security, and Terrorism: The Le-
gal Position in Germany, 5 German Law Journal No. 5 (1 May 2004) Part 
Two, referring to decisions of OLG Düsseldorf, Neue Zeitschrift für Verwal-
tungsrecht 629 (2002), with different reasoning OLG Frankfurt, op. cit., 
626-627. http://www.germanlawjournal.com/article.php?id=423#_edn11 
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ridiul-politikuri strategiebi, maT winaSe 
ismis Semdegi SekiTxva: rogor ganisazRvreba, 
ris safuZvelze da ra procedurebiT momava-
li movlenebis albaToba? maSinac ki, roca ar 
arsebobs mkafio teqstobrivi masala, zemoCa-
moTvlili modelebi warmogvidgenen iuridiu-
li reagirebis saintereso versiebs, romlebic 
saerTaSoriso terorizmis konteqstSi gaCnda, 
magram yovelTvis terorizms ar ukavSirdeba. 

sxvadasxva polisebis gverdiT Cndeba speci-
fikurad, saerTaSoriso terorizmTan dakavSi-
rebuli reagirebis zomebi. am zomebis konglo-
merats me kontrteroristul saxelmwifos 
vuwodeb. reagirebis am formebis kombinacia 
Tanamedrove demokratiebSi Cndeba da yvela 
maTganis gamoyeneba kontrteroristuli mo-
tiviT xdeba. bevri meTodi Tavdacvisunariani 
demokratiidan an prevenciuli saxelmwifodan 
iRebs saTaves da am modelebSi warmodgenil 
legitimacias nawilobriv iziarebs. vvaraudob, 
rom garemoebebis uclelad darCenis SemTxve-
vaSi, demokratiebi konstituciis teqstSi 
kontrteroristul saxelmwifos misi gansaku-
Trebuli uflebamosilebiT ar aRiareben, gar-
da im SemTxvevisa, Tu teroristul SemecnebaSi 
moxdeba Tvisobrivi cvlileba, rac sazogadoe-
bas iZulebuls gaxdis, gadaafasos fundamen-
turi Sexedulebebi riskebis Sesaxeb. arsebuli 
tendencia miuTiTebs damatebiTi prevenciuli 
zomebis da Tavdacvisunariani demokratiis 
elementebTan kombinaciaSi prevenciuli saxel-
mwifos gafarToebis procesis normalizebas.

2. Tavdacvisunarian demokratiasa da 
prevenciul saxelmwifoSi politikur 
safrTxeebTan gamklaveba 

winamdebare statiaSi mxolod Tavdacvisu-
nariani demokratiisa da prevenciuli saxel-
mwifos im paradigmebs ganvixilav, romlebic 
mosalodnelia, rom konstituciurad ratifi-
cirebuli iqneba bevri demokratiis konstitu-
ciur sistemaSi. am ori modelis elementebis 
SerCeviT, gamokveTili kontrteroristuli 
saxelmwifos warmosaxvaa SesaZlebeli. kontr-
teroristuli saxelmwifos gamokveTaSi is 
igulisxmeba, rom saxelmwifos mier gatare-
buli prevenciuli zomebi mxolod terorizm-
zea orientirebuli. Tumca problemuria is 
sakiTxi, rom kontrteroristuli saxelmwifos 
iuridiul polisebs aucileblad eqneba gadam-
debi efeqti. Sedegi ki is iqneba, rom kontrte-

roristuli saxelmwifo prevenciuli saxelm-
wifos legitimacias da integrirebas moaxdens 
da aseve, Tavdacvisunariani demokratiis 
konstitucionalizaciis elementebs moicavs.

2.1. ra aris Tavdacvisunariani demokratia?
umravlesobis mmarTveloba demokratiis 

deformaciis SesaZleblobas qmnis, `kargi 
cxovrebis~ iluzias avrcelebs, rac `kargi 
cxovrebis~ alternatiuli formebis da da-
moukidebeli gansazRvrebis Camoyalibebis 
saSualebas aRar iZleva. demokratiuli pro-
cesis farglebSi, demokratiis meqanizmebis 
gamoyenebiT (sityvis, Sekrebis da arCevanis 
Tavisufleba), SesaZlebelia iseTi reJimis Ca-
moyalibeba, romelic realurad Zirs uTxris 
demokratias. `demokratiis Sesaxeb yoveli 
drois saukeTeso xumroba isaa, rom demokra-
tia Tavis momakvdinebel mtrebs Tavad aZlevs 
misi ganadgurebis saSualebebs18~. toleranto-
bas calkeul politikur viTarebaSi SesaZloa 
TviTmkvleloba mohyves. rogorc lordi eq-
Seni ambobs: `zogjer tolerantobam SeiZleba 
sazogadoeba gaanadguros, zogjer ki devna 
aris Tavisuflebis momakvdinebeli.~19

dRes Tavdacvisunariani demokratia moia-
zreba rogorc brZola radikaluri moZraobe-
bis, gansakuTrebiT ki, radikalurad ganwyobi-
li partiebis da maTi saqmianobis winaaRmdeg. 
aRniSnuli midgomis integrireba srulad de-
mokratiuli germaniis konstituciaSi meore 
msoflio omis Semdeg ganxorcielda20. adamian-

18 “Das wird immer einer der besten Witze der Demokratie bleiben, dass sie 
ihren Todfeinden die Mittel selber stellte, durch die sie vernichtet wurde,” 
Joseph Goebbels, quoted in K.D. Bracher et al. (Eds.), Nationalsozialistiche 
Diktatur, 1933-1945: Ein Bilanz, 16 (1983). termini `Tavdacvisunari-
ani demokratia~ cnobili gaxda inglisurenovani literatu-
ridan politikuri mecnierebebis dargSi, karl lovenStainis 
1937 wlis statiidan _ Loewenstein, Militant Democracy and Funda-
mental Rights, 31 American Political Science Review 417 (1937). meore 
msoflio omamde, bevri konstituciuri reJimi iyenebda sx-
vadasxva meTods Tavdacvisunariani demokratiis speqtridan 
(partiebis gauqmeba formebis akrZalva da a.S.). es xdeboda 
manam, sanad Tavad termini daibadeboda. Tumca es meTodebi, 
rogorc wesi, gamoiyeneboda naxevrad demokratiuli da av-
tokratiuli politikuri sistemebis dasacavad popularuli 
faSisturi moZraobebisgan, romlebic STambeWdav Sedegebs 
aRwevdnen arCevnebSi. 
19 Lord Acton, Smith’s Irish History, in History of Freedom, edited by Figgis 
and Lawrence. London. 1907. 252.
20 germaniis ZiriTadi kanonmdeblobis ramdenime komponenti 
emsaxureba demokratiis dacvas Selaxvisgan. es konstituci-
uri principebi, ZiriTadad, ukavSirdeba politikur demokra-
tiasTan axlos myof institutebs (umetes SemTxvevaSi, poli-
tikur partiebs). ramdenime postkomunisturi konstitucia, 
romlebic Camoyalibda demokratiisken svlis procesSi, ger-
manul modelzea agebuli da Riad krZalavs romelime or-
ganizaciis mier saxelmwifos gakontrolebas (magaliTisTvis 
ixileT Hungary’s Constitution, Art. 2(3); Poland’s Constitu-
tion, Art. 13). 
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Ta uflebebis dacvis da fundamenturi ufle-
bebis evropis konvenciis (1950) me-17 muxli ise 
aRwers aRniSnul problemas, rom gaamarTlos 
bevri kontrteroristuli qmedeba: 

`am konvenciaSi ar arsebobs aranairi sa-
fuZveli imisa, rom romelime saxelmwifos, 
jgufs an pirs mieniWos amave konvenciaSi 
gansazRvruli uflebebis da Tavisuflebe-
bis xelyofis ufleba, iseT saqmianobaSi an 
moqmedebaSi monawileoba, rac daazaralebs 
konvenciiT gansazRvrul uflebebsa da Tavi-
suflebebs. amasTanave, arc am uflebebis da 
Tavisuflebebis SezRudvaa dasaSvebi konven-
ciaSi gansazRvrul SezRudvebze metad.~

totalitarul moZraobebTan dakavSirebu-
li safrTxe mxolod imaSi ar mdgomareobda, 
rom arCevnebSi faSistebi gaimarjvebdnen. lo-
venStaini ambobs, rom totalitarul reJimebs 
ara Zaladoba, aramed emociuroba aerTianebs. 
ai riT xdeba kanonis uzenaesobis Canacvleba. 
avtoritaruli reJimebi da faSisturi mo-
Zraobebi emociuri mobilizebis meTodebis 
arsenals floben. nacionaluri Tavdadeba 
da Zaladoba, fizikuri Zaladobis safrTxis 
CaTvliT, politikuri emociurobis yvelaze 
gavrcelebuli elementebia. aseTi politikis 
erTaderTi realuri mizania, radac ar unda 
dajdes, Zalaufleba moipovos da SeinarCu-
nos. aseTi daxasiaTeba al-qaidas moZraobazec 
vrceldeba. isini am miznis warmatebiT miRwe-
vas mxolod maSin SeZleben, Tu demokratiuli 
institucionaluri infrastruqturis far-
glebSi imoqmedeben. 

demokratiebi sakmaod daucvelia emociu-
rad manipulirebadi politikis da gamowve-
vebis winaSe. amdenad, totalitaruli reli-
giuri fundamentalizmis emociuroba sulac 
ar aris Sors eqstremaluri memarjvene da 
memarcxene totalitaruli moZraobebis em-
ociurobisgan. ufro metic, terorisgan ga-
mowveuli safrTxe da SiSi safuZvels uyris 
emociur an iracionalur politikas. miuxe-
davad imisa, rom dResdReobiT, sekularul 
sazogadoebaSi mainc, imis mosalodneloba, 
rom demokratiuli reJimi daingreva demo-
kratiuli politikuri institutebis da pro-
cesebis xelyofiT, sakmaod dabalia. Tumca 
naTelia, rom demokratiis damcavi meqanizme-
bi Zalian sustia. naTeli suraTi saxelmwi-
fos SesaZleblobaze, winaaRmdegoba gauwios 
terorizms ar gvaqvs (nawilobriv imitom, 

rom aseT SesaZleblobebze kargi warmodge-
na `mters~ ufro daexmareboda). liberalu-
ri konstituciuri struqturebis Sesaxeb 
ki ufro naklebi codna gvaqvs maSin, roca 
saxelmwifos da xelisuflebaSi myofi po-
litikuri Zalebi kontrterorizmis saxeliT 
SezRudvebis gareSe moqmedeben. amJamindeli 
institucionaluri wyoba SemzRudveli zome-
bis legitimurobis (an Sesabamisobis) mxolod 
mciredi kontrolis saSualebas iZleva da 
zrdis saxelmwifo organoebis Zalauflebas 
moqalaqeebTan mimarTebaSi.

Tanamedrove saerTaSoriso terorizmsa21 
da demokratiuli institutebis xelyofas So-
ris aSkara gansxvavebebi saxezea da amitomac 
am ori sxvadasxva movlenis mimarT Tavdacvi-
sunariani demokratiis sapasuxo qmedebebic 
gansxvavebulia. saerTaSoriso teroriste-
bis moqmedeba faruli da gasaidumloebulia. 
is sazogadoebrivi safrTxis Seqmnas isaxavs 
miznad. iuridiuli gansazRvrebis mixedviT, 
Zaladoba xalxis winaaRmdeg sazogadoebis 
daSinebas isaxavs miznad, raTa Zalismieri 
meTodebiT xeli Seuwyos sajaro politikis 
Secvlas. cvlileba ki, igulisxmeba, rom au-
cileblad moxdeba, radgan demokratiuli po-
litikuri sazogadoeba movlenebs reagirebis 
gareSe ar tovebs. teroristuli aqtis meore 
fundamenturi mizani mTavrobis funqcioni-
rebis darRveva an sazogadoebisTvis sasico-
cxlo mniSvnelobis servisebis moSlaa da am 
gziT sajaro pirebis iZuleba, daakmayofilon 
konkretuli moTxovnebi. totalitaruli mo-
Zraobis ukan mdgomi emociuri politika de-
mokratiis Ria samarTlebriv instrumentebs 
iyenebs, raTa Seuqcevadi, antidemokratiuli 

21 `zogadad, arsebobs SeTanxmeba imis Taobaze, rom teror-
istuli aqti, jgufi an organizacia, pirvel rigSi, irCevs 
konkretul strategias, miayenos xilvadi, masStaburi ziani 
arasamxedro mosaxleobas, raTa moaxdinos mtris sistemis da 
reJimis destabilizacia. terorizmis strategia gamomdin-
areobs sxva formis militaristuli moqmedebidan, rogori-
caa partizanuli an gorilas omebi, romlebic dampyroblis 
Zalauflebis da politikuri reJimis moqalaqeTa da infra-
struqturis ganadgurebas isaxavs miznad. meore maxasiaTe-
beli aris gacxadebuli teroristuli miznebi: teroriste-
bi winaaRmdegobas uweven da surT radikalurad Secvalon, 
socialur-politikuri status-kvo erovnul, regionalur an 
globalur doneze. es ganasxvavebs terorizms sxva tipis or-
ganizebuli danaSaulisgan, romlis mizanicaa piradi mogeba~. 
Renate Mayntz, Organizational Forms of Terrorism Hierarchy, Network, or 
a Type sui generis? MPIfG Discussion Paper 04/4. saerTaSoriso ter-
orizms aqvs ufro religiuri vidre sekularuli safuZveli, 
masStabebiT is saerTaSorisoa da xasiaTdeba qseluri struq-
turiT, rac masTan brZolas da mis winaaRmdeg arsebuli 
kanonebis gamoyenebas arTulebs. magaliTisTvis ixileT,. 
Hirschmann, Kai, 2000: The Changing Face of Terrorism. In: International 
Politics and Society 7(3), 299–310.
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Zalauflebis sistema daamyaros22. Seuqcevadi 
cvlileba SesaZloa musulmanur qveynebSi is-
lamuri fundamentalistebis mizani iyos, iq, 
sadac Tavdacvisunariani demokratia mmarTve-
lobis Sesaferisi modelia. 

arsebobs sawinaaRmdego azric, rac imaSi 
mdgomareobs, rom gansxvavebebi terorizmsa 
da politikur fundamentalizms Soris ufro 
da ufro naklebia. alJirSi Tavdacvisunariani 
demokratiis ukiduresi forma iqna gamoyene-
buli im periodSi, roca arCevnebi gauqmda, 
radgan mosalodneli iyo axali islamuri 
fundamentalistebis (adgilobrivi jgufis) 
gamarjveba, romlebic msxvilmasStabian tero-
ristul aqtebSi monawileobdnen23. calkeul 
erovnul teroristul organizaciebs namdvi-
lad hqondaT samoqalaqo politikuri frTa, 
xolo erovnul-radikalur, islamur moZrao-
bebs da adgilobriv religiur organizaciebs 
SesaZloa Zlieri kavSirebi hqonodaT saerTa-
Soriso teroristul qselebTan24. 

kidev erTi potenciuri sxvaoba isaa, rom 
Tavdacvisunariani demokratia Seiqmna seku-
laruli totalitaruli moZraobebis winaaR-
mdeg sabrZolvelad, xolo totalitaruli 
politikuri moZraobebi metwilad teroris-
tul meTodebs iyenebdnen da aralegalur 
qselebs akontrolebdnen. ufro metic, anti-
22 istoriuli gamocdileba gvaswavlis, rom totalitarul 
moZraobaze dafuZnebuli emociuri politika iyenebs Za-
ladobas da teroristul meTodebs daSinebis mizniT. 
23 kontrteroristuli saxelmwifos erT-erTi problema 
imaSi mdgomareobs, rom Zlieri da xangrZlivi SezRudvebi 
moqmedebs im qveynebSi, romlebic arc ki arian momwifebuli 
demokratiebi. faqtobrivad, antiteroristuli zomebi da 
mudmivi sagangebo mdgomareoba iwvevs mudmiv represiebs da 
amdenad, demokratiis damabrkolebeli faqtori xdeba. ter-
orizmis masStabebis gaTvaliswinebiT, iseT qveynebSi, ro-
goricaa alJiri, romelic esazRvreba mudmiv samoqalaqo oms, 
cxadia, rTulia demokratiis gavrceleba. aq erT paradoqsTan 
gvaqvs saqme, romelic Tavdacvisunariani demokratiis para-
doqss hgavs: antiteroristuli zomebi, romlebic adamianis 
uflebebTan da demokratiasTan winaaRmdegobaSi modis le-
gitimuri xdeba. am paradoqsis magaliTi saberZneTis uaxles 
kanonmdeblobaSi gvxvdeba. kanoni 3251/2004 teroristuli 
aqtisgan gamoyofs qmedebas, romelic demokratiuli reJimis 
damyarebis mizniT an mis dasacavad, an fundamenturi ufle-
bebis gasatareblad xorcieldeba. es midgoma Tavdacvisunar-
iani demokratiis cnebas ewinaaRmdegeba (uflebebis Selaxvis 
akrZalva), romelic adamianis uflebebis evropuli konvenci-
iT aris garantirebuli (muxli 17 da 18). berZnuli kanonmde-
blobis msgavsi SemTxvevebi bevr qveyanaSi gvxvdeba. magali-
Tad, samxreT afrikaSi axlaxans dasrulda brZola, romelSic 
daumorCileblobis moZraoba (da mTavroba) teroristul 
aqtebSi monawileobda. cxadia, ANC fundamenturi islamuri 
terorisgan gansxvavebuli aRmoCnda, radgan misi meSveobiT 
namdvilad damyarda demokratia. berZnul kanonmdeblobaSi 
warmodgenili pozicia aSkarad uxeSia, radgan prodemokra-
tiuli terorizmis daSveba SeuZlebels xdis Sedges saerTa-
Soriso SeTanxmeba terorizmze. 
24	 ixileT Victor Ferreres Comella, The New Regulation of Political Par-
ties in Spain, and the Decision to Outlaw Batasuna, in Militant Democracy, 
supra note 2, at 133.

sekularistuli jgufebi, romlebic musul-
manur umravlesobasTan erTad terorizmze 
akeTeben orientacias, dainteresebuli arian 
radikaluri islamuri saxelmwifoebis SeqmniT. 
es igivea, rac Seuqcevadi antidemokratiuli 
reJimis Seqmnis mcdeloba, rodesac adamians 
fundamenturi arCevanis gakeTebis ufleba ar 
aqvs. `tradiciuli~ politikuri terorizmis 
perspeqtividan, am tipis religiurad moti-
virebuli saerTaSoriso terorizmi sruliad 
gansxvavebulia, radgan terorizmze dafuZ-
nebuli bevri moZraoba demokratias, rogorc 
princips ar ewinaaRmdegeba. inteleqtualurad 
ki es sazogadoeba saocari TvisebiT gamoirCe-
va: politikuri moqmedebis orive forma poli-
tikuri fanatizmis msoflmxedvelobis nawilia, 
romelic liberalizmis sapirispiro cnebaa.

gasakviri araa, rom samarTlebrivi meTo-
debi, romlebic totalitaruli politiku-
ri moZraobebis sawinaaRmdegod Camoyalibda 
ufro da ufro gamoiyeneba demokratiebSi im 
religiuri fundamentalisturi moZraobebis 
winaaRmdeg, romlebic iTvleba, rom teroris-
tuli qselebis mxardaWeras axorcieleben. es 
religiuri moZraobebi demokratiuli proce-
sis da kanonis uzenaesobis upiratesobebis te-
rorizmTan kombinirebas isaxaven miznad, raTa 
xeli Seuwyon im teroristul moZraobebs, 
romlebic dainteresebuli arian, vesterni-
zebuli islamuri da `araerTguli~ reJime-
bis destabilizaciiT. zogierTi religiuri 
fundamentalisturi moZraoba teroristuli 
daSinebis princips efuZneba, iseve rogorc 
aratotalitaruli politikuri moZraobebi, 
mag., baskuri politikuri eqstremizmi da eta. 
istoriulad, totalitaruli moZraobebi iye-
nebdnen rogorc demokratiul saSualebebs, 
ise teroristuli daSinebis instruments (ixi-
leT vaimaris germaniis magaliTi). 

2.2. prevenciuli saxelmwifo 
kontrteroristuli reagirebis speqtri 

SeiZleba Zalian farTo iyos, magram imis ga-
Tvla ki iolia, rom kontrteroristuli rea-
girebis formebma SesaZloa momavalSi ZalTa 
axlebur ganawilebas da fundamenturi ufle-
bebis restruqturizacias Seuwyos xeli. es 
axali paradigma ki, prevenciuli saxelmwifos 
saxes iRebs. termini `prevenciuli saxelm-
wifo~, pirvelad profesorma kerol Strai-
kerma25 gamoiyena. igi aRniSnavda, rom sisxlis 
25 Carol S. Steiker, op. cit.
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samarTlis kodeqsi da am kodeqsidan gamomdi-
nare aRsulebis RonisZiebebi saSiSi individe-
bis neitralizebis yvelaze mniSvnelovani gza 
ar aris. 11 seqtembris teroristuli aqtis 
Semdeg prevenciuli paradigma terorizmis wi-
naaRmdeg gatarebul RonisZiebebs Soris yve-
laze ufro misaRebi forma gaxda26. 

kontrteroristuli RonisZiebebi, gansaku-
TrebiT ki saerTaSoriso teroristuli safr-
Txis winaSe mimarTuli zomebi, miznad isaxavs 
prevencias. aseTi RonisZiebebis farglebSi 
gamoiyeneba saSiS adamianebTan (narkotikebiT 
movaWreebi, fulis gaTeTrebiT dakavebuli 
pirebi, bavSvebiT movaWreebi da a.S.) Tavis 
garTmevisTvis Seqmnili meTodebi, romlebic, 
erTgvarad, samarTlebrivi normebis kriziss 
qmnian. es meTodebi istoriul siaxles ar war-
moadgens, siaxle isaa, rom dadgenili zRvris 
gadakveTa ukve Cveulebrivi movlena gaxda. 
zRvris gadakveTaSi vgulisxmob imas, rom sa-
marTlebrivad iolad mopovebadi dazvervis 
Sedegebi ara mxolod prevenciul konteqstSi 
gamoiyeneba, aramed kriminalur saqmianobaSic. 
magaliTad, amerikis SeerTebul StatebSi pa-
triotis aqtiT nawilobriv moixsna SezRud-
vebi mosasmeni aparatiT mopovebuli infor-
maciis kriminalur konteqstSi warmodgenaze. 
prevenciuli saxelmwifos CamoyalibebisTvis, 
aseve mniSvnelovania is, rom sazRvris gadakve-
Tis procedurebi, romlebic dasaSvebia tero-
rizmis konteqstSi, SesaZloa misaRebi gaxdes 
globaluri teroristuli konteqstis miRmac, 
ara mxolod antikriminaluri, aramed saxel-
mwifos zogadi administraciuli procedure-
bis farglebSic. 

prevenciuli saxelmwifos cneba ufro da 
ufro xSirad gamoiyeneba Tavdapirveli kri-
minaluri samarTlis paradigmis miRma im 
stuqturis asaRwerad, sadac ganadgurebis 
safrTxis prevenciis axali meTodebi (ramac 
Caanacvla danaSaulis prevencia) gadamwyvet 
rols TamaSoben mTliani konstituciuri wes-
rigis damyarebaSi. prevencia, rac saSiSi pi-
rebis gauvnebelyofisgan iRebs saTaves, Ta-
namedrove socialuri saxelmwifos calkeul 
26 terminis gamoyeneba antiteroristul konteqstSi ixi-
leT Semdeg wyaroSi: Eric S. Janus, The Preventive State, Terrorists 
and Sexual Predators: Countering the Threat of a New Outsider Juris-
prudence Criminal Law Bulletin, Vol. 40, No 6. p. 576, 2004; Robert M. 
Chesney, THE SLEEPER SCENARIO: TERRORISM-SUPPORT LAWS AND THE 
DEMANDS OF PREVENTION, 42 HARV. J. LEGIS. 1 (2005). 
termini warmoiSva germaniaSi - Erhard Denninger, Freiheit durch Si-
cherheit. Wie viel Schutz der inneren Sicherheit verlangt und verträgt das 
deutsche Grundgesetz?, Kritische Justiz 467 (2002).

problematikas emTxveva, yovel SemTxvevaSi, 
mis paternalistur versiebs mainc, sadac 
yvela saxis ubedurebis Tavidan acileba da-
zvervis27 meTodiT xorcieldeba. kontrte-
roristuli samyaros gareT gavrcelebuli 
dazvervis politika, mag., jandacvis an dana-
Saulis identifikaciis mizniT erovnuli dnm-
is bankis Seqmna SesaZlebeli gaxdeba mas Sem-
deg, rac aseTi monacemTa bankis dafuZndeba 
terorizmis prevenciis motiviT. garda amisa, 
prevenciul saxelmwifoSi am mimarTulebebis 
ganxorcielebis garda SesaZloa inicirebul 
iqnes fundamenturi uflebebis restruqturi-
zacia. winaswari dakavebis reJimi prevenciis 
gansakuTrebiT problemuri formaa ara mxo-
lod imitom, rom safrTxis niSnebis dadgena 
rTulia da, rom teroristul konteqstSi 
amis gansazRvris prerogativa yovelTvis aR-
masrulebeli xelisuflebis xelSia, aramed 
imitomac, rom masobrivi dakavebebi ganapiro-
beben adamianis uflebebis masobriv xelyofas, 
Tu gaviTvaliswinebT dakavebulebis damoki-
debulebas damkaveblebis interesebis mimarT. 
im SemTxvevaSi, Tu prevenciuli saxelmwifo 
konstituciuri gaxdeba, aucilebelia masSi 
garantirebuli iyos adamianis dacvis yvela 
SesaZlo meqanizmi da dakavebulTa pirobebis 
kontroli. Tumca, praqtikulad, amis garan-
tireba rTulia, radgan did xarjebTan aris 
dakavSirebuli da resursebis gamoyofa im 
adamianebis uflebebis dasacavad, romlebic 
faqtobrivad dehumanizebuli arian, aseve 
problemas warmoadgens. aseTi dehumanizeba 
kamikaZeebis qmedebebidan kargad Cans. daka-
vebulisTvis omis tyvis statusis miniWeba, 
albaT yvelaze misaRebi minimaluri huma-
nitaruli dacvaa. tyveebisgan gansxvavebiT, 
roca Cveulebrivi dakavebuli saSiS saqmiano-
baSia eWvmitanili; esaa adamiani, romelic an 
monawileobda, an survili aqvs monawileoba 
miiRos saSinel danaSaulebSi28 da, amdenad, 
27 araCveulebrivad aris warmodgenili StaikerTan, gv. 779: 
`maregulirebeli saxelmwifos ganviTarebam `axali ganviTa-
rebis~ programis Semdgomdroindel, meoce saukuneSi saxelm-
wifos Sesaxeb axali codna gaavrcela, rac saxelmwifos mier 
profilaqtikuri moqmedebis saSualebas iZleoda~. msgavsi 
tendencia da imis mtkicebuleba, rom antiteroristuli 
brZolis meTodebi mudmivad viTardeboda 11 seqtembris mov-
lenebamdec, citirebulia germanul konteqstSi lepsiusTan. 
28 Canasaxovani danaSaulebrivi qmedebis interpretaciiT 
SesaZlebelia teroristuli danaSaulis masStabebis gansaz-
Rvra, amdenad, saxelmwifom SesaZloa teroristul qmedebaSi 
monawileobis ganzraxvis (survilis) kriminalizeba moaxdinos 
- ganviTareba, romelic sruliad gansxvavebulia ganmanaTle-
blobis cnebebze dafuZnebuli sisxlis samarTlis princi-
pebisgan.
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imsaxurebs dasjas. tipuri tyve saomari mo-
qmedebebis SewyvetisTanave unda gaTavisu-
fldes, xolo dakavebuli marTlmsajulebas 
unda warudges29. meore mxriv, dakavebis mizezi 
SeiZleba iyos terorizmis potenciur mxar-
daWeraSi eWvmitaniloba, am logikiT muSaob-
da amerikisa da iaponiis dakavebebis modeli. 
koremacu SesaZloa axla aRar iyos misaRebi 
kanoni, magram mTavrobis interesi, daicvas 
mosaxleobis usafrTxoeba zogierT viTare-
baSi, gadawonis erTi pirovnebis Tavisufle-
bis uflebas. magaliTad, amboxebebisa da omis 
dros, roca sazogadoebrivi interesi piks 
aRwevs, mTavrobas SeuZlia daakavos is indivi-
debi, romelTac saSiSad Tvlian~30. 

konstituciuri perspeqtividan saintere-
soa is, Tu ramdenad moTavsdeba prevenciuli 
saxelmwifos modeli arsebul konstituciur 
modelebSi da aris Tu ara damoukidebeli 
konstituciuri paradigmis Seqmnis saWiroe-
ba, romelic prevenciuli saxelmwifos pro-
blemebs Seicavs. cxadia, prevenciuli saxel-
mwifo, dRevandeli mdgomareobiT, sanam 
srulmasStabian konstituciur paradigmaSi 
moeqceva, warmoadgens individualizebul, 
TandaTanobiTi ganviTarebis process imave mi-
marTulebiT31. am SekiTxvaze pasuxis misaRebad 
saintereso iqneboda Tavdacvisunariani demo-
kratiis gamocdilebis gaTvaliswineba, rome-
lic konstituciaSi da konstitucionalizmis 
cnebaSi `standartuli~ struqturebidan da 
principebidan garkveuli donis gadaxvevebis 
integrirebis mcdelobas warmoadgens, rac 
gaacocxlebda liberalur konstituciur de-
mokratiebs. 

29 terorizmis potenciuri mxardamWeris alternatiuli sta-
tusia gonebrivad daqveiTebuli TviTmkvlelobis Camdeni 
piri, romelic moTavsdeba fsiqiatriul dawesebulebaSi 
saboloo samedicino daskvnis gamotanamde. aq samarTalwar-
moeba (evrobaSi) an pacientis uflebebi moiTxovs pirovnebis 
statusis regularul gadamowmebas, maSin roca terorizmSi 
monawileobis motiviT dakavebisas pirad mdgomareobas mniS-
vneloba ar aqvs da gaTavisufleba damokidebulia mxolod 
saomari mdgomareobis dasrulebaze. 
30 aSS salernos winaaRmdeg, 481, aSS 739 (1987). unda daisvas 
Semdegi SekiTxva: Tu es simarTlea, maSin ra daniSnuleba 
aqvs amerikis konstituciis kongresis habeas korpusis fun-
qcionirebis Sewyvetas? savaraudo danaSaulis SemTxvevaSi, 
saWiroa konstituciis moqmedebis SeCereba, xolo savaraudo 
safrTxis moaxloebisas amis saWiroeba ar arsebobs? 
31 prevenciuli saxelmwifos konkretuli elementebis war-
modgena xdeba konkretuli programebis farglebSi, magali-
Tad, roca saqme exeba seqsualur moZaladeebs sazogadoe-
baSi, iqmneba konkretuli programa. zogadi saxelmwifoebrivi 
programa ki ar arsebobs prevenciuli saxelmwifos fargleb-
Si. ZiriTadad, struqturulad erTnairi gadawyvetilebebis 
miReba mainc damoukideblad xdeba. 

2.3. kontrteroristuli saxelmwifo, 
rogorc Sereuli reJimi

rogorc Tavdacvisunariani demokaratia, ise 
prevenciuli saxelmwifo Teoriulad kontr-
teroristuli saxelmwifos komponentebia, Tu 
im konkretuli sistemis zogierT fundamen-
tur Rirebulebas yuradRebas ar mivaqcevT, 
romelTac TiToeuli es reJimi icavs. saku-
Tar TavTan winaaRmdegobaSi mosvlis bralde-
ba arasworia, paradoqsic iluzia da mxolod 
varaudia. arsebobs mkafio gansxvaveba maT So-
ris, vinc praqtikaSi miRebul demokratiul 
politikas ar eTanxmeba da vinc, ubralod, 
demokratiis sandoobas gadawyvetilebebis mi-
Rebis procesSi da demokratiuli cxovrebis 
formebis legitimurobas samoqalaqo sazoga-
doebaSi uaryofs32. am ukanasknel kategoriaSi 
demokratiis mtrebi erTiandebian teroriste-
bis CaTvliT. fundamentalisti teroristebi 
demokratiul sazogadoebaSi mcxovreb xalxs 
ara mxolod imperialisturi mosazrebiT esx-
mian Tavs, aramed imis gamoc, rom demokratia 
WeSmarit morwmuneebs aRizianebs, romelTac 
cxvris farasaviT urCevniaT cxovreba. reli-
giuri moZraobebi, romlebic sazogadoebriv 
mxardaWeras iReben teroristebis religiu-
rad motivirebuli ideebis wyalobiT, kontr-
teroristuli saxelmwifos da Tavdacvisu-
nariani demokratiis legitimuri samizneebi 
arian. religiuri amboxis saSiSroeba SezRu-
dvebs da akrZalvebs amarTlebs, romlebic 
meamboxe moZraobebis politikur aqtivobaze 
vrceldeba33. jer kidev loki Tavis werilSi 
religiuri tolerantobis Sesaxeb aRniSnavs, 
rom saxelmwifos Semwynarebluri damokide-
buleba religiis miimarT ar gulisxmobs Sem-
wynareblobas im pirebis mimarT, romlebic 
religiis saxeliT moiTxoven samoqalaqo Za-
lauflebas, privilegiebs da romlebsac ar 
surT iyvnen tolerantuli sxvebis mimarT: 
`maT, vinc aTeizmiT amcireben da anadgureben 
yvela religias, ver eqnebaT pretenzia reli-

32 aRniSnuli gansxvaveba r. quTeris naSromSi warmodgenili 
gansxvavebis msgavsia: R. Cooter, Constitutional Consequentialism: 
Bargain Democracy versus Median Democracy, 3 Theoretical Inquiries in 
Law 1, at 3 (January 2002). quTeri amtkicebs, rom saziaro Ri-
rebulebebis SemTxvevaSi, Rirebulebis Sesabamisi politikis 
Sesaxeb debatebi Tavad Rirebulebas ki ara, mis mniSvnelobas 
da interpretacias exeba. saboloo jamSi, Tavdacvisunariani 
demokratiis damkvidrebisas Semdegi dilema warmoiSveba: ra 
dros aris mTlianad sazogadoeba (Tanaarseboba sazogadoe-
bis SigniT) safrTxis qveS, ganurCevlad misi wevrebisa.
33 Zalian gansxvavdeba piradi Tavisuflebis xelyofisgan, sa-
dac gansxvavebuli standartebia dawesebuli. 
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giuri tolerantobis naklebobaze~ 34. libera-
luri demokratiis fundamenturi principia, 
rom is funqcionirebs iq, sadac racionalu-
ri diskorsi SesaZlebelia da sazogadoebaSi 
gadawyvetilebebis miRebis normatiul sa-
fuZvels warmoadgens. Tumca monawileobrivi 
uflebebis uaryofa diskorsis pirobebis Se-
narCunebas isaxavs miznad. 

antidemokratiuli uflebebis SemzRudavi 
zomebis, demokratiis fundamenturi, mtrebis 
sawinaaRmdego specialuri reJimebis arsebo-
bis gamarTleba ar gamoricxavs imis SesaZle-
blobas, rom sagangebo situaciebSi miRebuli 
zomebi, romlebic demokratiul principebs 
mniSvnelovnad Sordebian, saboloo jamSi Ta-
vad demokratias daazaralebs. 

Tavdacvisunariani demokratiis elemente-
bis arseboba kontrteroristul saxelmwi-
foSi kiTxvis niSnis qveS dgas, radgan demo-
kratiis dacva Tavad demokratiis SezRudviT 
xdeba (konkretuli jgufebis xarjze), xolo 
prevenciuli saxelmwifos ZiriTadi elementi, 
konkretulad ki Setevaze gadasvlis strate-
gia liberaluri konstitucionalizmis tra-
diciul koncefcias ewinaaRmdegeba. brZola 
terorizmis, iseve rogorc demokratiis wi-
naaRmdeg, amboxebis sxva formebis winaaRmdeg, 
saWiroebs Setevaze gadasvlis teqnikis gamoye-
nebas (rogorc teroristul qselebSi, iseve 
socialuri cxovrebis yvela sferoSi teroris-
tuli potencialis gamovlenis mizniT) kanonis 
uzenaesobis dasacavad. Setevaze gadasvlaSi 
vgulisxmob iseTi informaciis Segrovebas, 
romelic gonivruli da informirebuli pre-
venciuli moqmedebis safuZvels qmnis.

kontrteroristuli saxelmwifo, Tavdac-
visunariani demok-ratiis logikiT, miznad 
isaxavs calkeuli fundamenturi uflebebis da 
Rirebulebebis dacvas da amasTanave im adamia-
nebisTvis uflebebze uaris Tqmas, romlebic 
eWvmitanili arian sistemis xelyofis mcde-
lobaSi. am logikiT, demokratiis da adamianis 
uflebebis principebis xelmyofi adamianebis 
jgufebi calke gamoiyofa. 

realur strategiebs Soris fundamenturi 
gansxvavebebi arsebobs. magaliTad, Tu erTni 
Tavdacvisunariani demokratiis saWiroebe-
bis gamo, uflebebis SezRudvas legitimurad 
miiCneven, Tavisuflebebis SezRudvebi kontr-

34 J. Locke, A Letter Concerning Toleration: Latin and English Texts, ( J. Hor-
ton & S. Mendus, (eds.)) 47 (1991).

terorizmis farglebSi albaT ufro farToa, 
vidre Tavdacvisunarian demokratiaSi. Ta-
vdacvisunarian demokratiaSi SemzRudveli 
zomebi konkretulad `mtris~ winaaRmdeg aris 
mizanmimarTuli. `mtris~ gamovlena SedarebiT 
iolia da SezRudvebis gavlena mTlianad sa-
zogadoebaze pirdapiri ar aris (Teoriulad 
mainc). sazogadoebis wevrebisTvis Sekrebis, 
gadaadgilebis ufleba da sityvis Tavisufle-
ba SezRuduli ar aris demokratiisTvis saSiS 
saqmianobaSi eWvmitanili jgufebis an moZrao-
bis wevrebisgan gansxvavebiT. zemoT aRniS-
nuli praqtika islamur politikur frTazec 
vrceldeba, romelic ZiriTadad musulmanur 
sazogadoebaSi moqmedebs. 

kontrteroristuli RonisZiebebis logika, 
romelic gasaidumloebul teroristul qse-
lebze vrceldeba, gansxvavebulia. am konte-
qstSi, swored imis gamo, rom kontrteroris-
tuli RonisZiebebi miznad isaxaven im codnis/
informaciis mopovebas, romelic gasaidu-
mloebul teroristebs da maT damqiraveblebs 
exmarebaT, ZiriTad strategiebs Soris ga-
moiyeneba masobriv monacemTa Segrovebis da 
gadaadgilebis, Sekrebis da sxva uflebebis 
SezRudvis strategia. aseTi RonisZiebebi 
mTel sazogadoebaze axdens gavlenen, maSin 
roca, realurad, teroristebis SesaZle-
blobebis SezRudvas isaxavs miznad. amdenad, 
kontrteroristuli politikis WrilSi yvela 
moqalaqe, garkveuli xarisxiT mainc, miiCneva 
potenciur teroristad. aseTi RonisZiebebi 
gavlenas axdens moqalaqeebis gadaadgilebis, 
piradi Tavisuflebis, sakuTrebis (ixileT 
aqtivebis gayinvis strategia) da sxva ufle-
bebze. garda amisa, es RonisZiebebi Zvirad 
Rirebulia da zogjer akrZalulic ki. maTi 
ganxorcielebis dros im albaTobiT xelmZR-
vaneloben, rom prevenciuli zomebi mxolod 
calkeul jgufebze iqneba orientirebuli. 
vinaidan musulmanur sazogadoebasa (misi ga-
dagvarebuli umciresoba) da teroristul 
qselebs Soris mWidro urTierTobebis maRa-
li albaToba arsebobs, uflebebis SezRudvis 
mcdelobebic, Sesabamisad, am sazogadoebaSi 
arsebul `saeWvo jgufebze~ xdeba, maSinac ki, 
Tu saeWvo jgufis gamovlena arc ise marti-
via musulmanebis ufro didi jgufidan. ufro 
metic, zogierT qveyanaSi, sazogadoebrivi 
azris doneze mainc, musulmanebis mimarT Ta-
nagrZnoba Cndeba xolme, radgan logikurad 
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isini prevenciuli RonisZiebebis samizneebi 
xdebian. es ki institucionaluri diskrimina-
ciis seriozul riskebTan aris dakavSirebuli. 
jgufebis gamoyofa sakmarisad ar aris dasabu-
Tebuli da, saukeTeso SemTxvevaSi, dasabuTeba 
koremacus SemTxvevis msgavsia: Tu samxedro 
mTavarsardals swams, rom iaponuri warmoSo-
bis xalxi aucileblad iTanamSromlebs iapo-
nelebTan, Tuki iaponuri jarebi moadgebian 
dasavleT sanapiros, maSin iaponuri warmoSo-
bis xalxi saSiSroebas warmoadgens. dakavebis 
meTodis gamoyeneba represiebis farglebSi 
gansakuTrebiT maSin xdeba aqtualuri da, 
Sesabamisad, problemuri, roca `saxelmwifo 
iwyebs moqmedebas, rogorc wesi, kriminalur 
konteqstSi, konkretuli da samizne mtris 
winaaRmdeg~35.

winaswar veravin uaryofs, rom safrTxis 
saSiSroebis molodinSi, romlis masStabebis 
winaswar ganWvreta rTulia, magram sazoga-
doebis arsebobisTvis potenciurad serio-
zuli zianis miyeneba SeuZlia, sazogadoebrivi 
wesrigis SenarCunebis SesaZleblobebis da pi-
robebis Sesaxeb gansxvavebuli fundamenturi 
Sexedulebebi iqmneba, rac konstituciuri 
reJimis wina pirobaa. Tavdacvisunariani de-
mokratiis konstitucionalizmi erT-erTi 
aseTi arCevania, xolo Tavdacvisunariani de-
mokratiis proceduruli dacviTi meqanizmebi, 
Zalisxmeva samarTlebrivi kontrolis Senar-
CunebisTvis, Tundac `standartuli kanonm-
deblobisgan gansxvavebuli kriteriumebis 
gamoyenebiT, miuTiTebs imaze, rom pativis-
cema kanonis uzenaesobisa da demokratiisad-
mi gulwrfelia. Tavdacvisunariani demokra-
tiis institucionaluri dizaini demokratiis 
standartuli modelidan gadaxvevis saSuale-
bas da, amavdroulad, konstituciuri reJimis 
dacvis garantias gvaZlevs. meore gardasaxvis 
meqanizmi, romelic konstituciur dizainSi 
SeiniSneba, sagangebo viTarebis reJimia. Cve-
ni miznebisTvis sakmarisi iqneba veberiseuli 
konstitucionaluri saganegebo mdgomareo-
bis36 idealuri tipi moviyvanoT magaliTad, 
rodesac samarTlebrivi kontroli naklebad 
35 Carol S. Steiker, Foreword: The Limits of the Preventive State. 88 The 
Journal of Criminal Law and Criminology 3. 771. 806 (1998).
36 sagangebo mdgomareoba aris gansakuTrebuli situacia, 
romelic karl Smitis Tanaxmad, samarTlebriv CarCoebSi ar 
jdeba. sagangebo mdgomareobis legitimurobas axdens gansa-
kuTrebuli, miukerZoebeli politikuri reJimis warmateba. 
problema ki imaSi mdgomareobs, rom sagangebo mdgomareobis 
reJimi SesaZloa gadaizardos tiraniaSi, romlis drosac le-
gitimurobis sakiTxebi yvelaze nakleb mniSvnelovania. 

mniSvnelovania da ZiriTadi aqcenti gadawy-
vetilebebis miRebis procesis sakanonmde-
blo xelisuflebidan aRmasrulebeli xeli-
suflebis kompetenciaSi gadatanaze keTdeba. 
aq konstituciuri kontroli Zlieri pro-
ceduruli wesebis saxiT arsebobs, romelTa 
dacvac aucilebelia sagangebo mdgomareobis37 
gamocxadebisa da gagrZelebisTvis. garda 
amisa, fundamenturi uflebebis SezRudve-
bis umetesobis winaswar gaTvla SesaZlebelia 
sagangebo mdgomareobis dadgomamde, Tumca 
SesaZloa damatebiTi SezRudvebi dawesdes 
sagangebo mdgomareobis ganmavlobaSi. SezRu-
dvebis dawesebis mosalodnelobaze miuTiTebs 
adamianis uflebebis dacvis saerTaSoriso 
dokumentebic. Teoriuli SekiTxva isaa, Tu 
ramdenad Seesabameba kontrteroristuli 
saxelmwifos RonisZiebebis winaswar ucnobi 
speqtri sagangebo mdgomareobas. inteleqtua-
lurad mimzidvelia, rom kontrteroristuli 
RonisZiebebi calke, gamonaklisis saxiT, gan-
vixiloT. kontrteroristuli saxelmwifo, 
rogorc ukve aRiniSna, moicavs Tavdacvisu-
nariani demokratiis da omis kanonebis ele-
mentebs, Tumca albaT maT gansakuTrebul 
formas (gamokveTili mtris gareSe). 

ra Tqma unda, kontrteroristuli Ronis-
Ziebebis speqtris arsebul demokratiul pa-
radigmaSi moqcevis sasargeblod seriozuli 
argumentebi arsebobs, proporciulobis ana-
lizis da axali administraciuli priori-
tetebis kombinirebiT, romlis farglebSic 
erovnuli usafrTxoebis da sazogadoebrivi 
wesrigis mniSvneloba gaizrdeba. amJamindeli 
gaTvlebiT, saerTaSoriso religiuri tero-
rizmis safrTxe mudmivad iarsebebs. amdenad, 
kontrteroristuli saxelmwifo grZelvadian 
gegmad iqceva. 

3. uflebebis SezRudvis sakiTxi kontrtero-
ristul saxelmwifoSi

mravali mizezi arsebobs imisaTvis, rom 
adamianis fundamentur uflebebs yvelaze 
upiratesi mniSvnelova mieniWos, an dvorkinis 
cnobili sityvebis Tanaxmad: fundamenturi 
uflebebi (da mxolod fundamenturi uflebe-
bi) aris Cveni koziri. `adamianebs aqvT ufle-
bebi, roca koleqtiuri mizani sakmaris sababs 
37 magaliTisTvis ixileT, samxreT afrikis konstituciis um-
ravlesobasTan dakavSirebuli moTxovnebi, an sagamomcemlo 
saqmis maregulirebeli rTuli wesebi ungreTsa da polo-
neTSi. 
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ar warmoadgens maT survilebze uaris Tqmis-
Tvis~ 38.

Tumca yovelive zemoTqmuli uflebebis 
upirobo absolutizms ar niSnavs, utili-
taruli TvalTaxedviT, uflebebi daculia, 
radgan samarTlebrivad awyobil msoflioSi 
individualuri avtonomiis gamyarebis ukeTe-
si forma ar arsebobs. avtonomia niSnavs imas, 
rom individi Tavad aris pasuxismgebeli saku-
Tar bedze an arCevanze. uflebebi ganasaxiere-
ben `moralur faqts, roca pirovneba ekuTvnis 
Tavis Tavs da ara sxvas an mTlianad sazoga-
doebas~. Thornburgh v. American College of Obstetri-
cians & Gynecologists, 476 U.S., at 777, n. 5 39.

fundamenturi uflebebi (da mxolod fun-
damenturi uflebebi, anu uflebebi, romle-
bic Seesatyvisebian konkretul moralur 
funqciebs) Cveni upiratesobaa, magram ufle-
bebi absoluturi araa, Sesabamisad garantia, 
rom maTi darRveva ar moxdeba, ar arsebobs. 
da mainc ra darRveva SeiZleba moxdes? dvor-
kini aRiarebs, rom sityvis Tavisuflebac ki 
SeiZleba SeizRudos, raTa `dacul iqnes sxve-
bis uflebebi, Tavidan iqnes acilebuli katas-
trofa an miRebul iqnes didi sazogadoebrivi 
sargebeli~ 40. Tavisuflebebis analizis Se-
degad SesaZlebelia, prevenciuli moqmedebis 
mizniT, uflebebis darRvevis sakmarisi dasa-
buTebis monaxva. 

rogorc Cans, dvorkinisTvis misaRebia fun-
damenturi uflebebis gansazRvrebiTi SezRud-
va, roedsac uflebebis praqtikuli gamoyeneba 
fundamenturi uflebebis `swori~ gansazRvre-
bis miRma xdeba. uflebis Tavdapirveli aRia-
reba ar niSnavs maT aRiarebas yvela momdevno 
konkretul SemTxvevaSi. uflebebis araRiare-
38 Dworkin, op. cit. xii. gansxvavebuli kontinenturi tradiciis 
mixedviT, jin debinma daiWira myari pozicia imis dasamt-
kiceblad, rom uflebebi eZlevaT individebs piradi sarge-
blobisTvis da ara konkretuli socialuri miznebisTvis, 
romlebic sakmaod bundovania. Jean Dabin, Le droit subjectif, pp289 
et seq.
39 es SeniSvna gakeTda piradi saidumloebis uflebasTan da-
kavSirebiT, roca stiven. j-m (Stevens, J.,) citireba gaukeTa 
Carlz fridis formulirebas (Charles Fried’s formulation) Corre-
spondence, 6 Phil. & Pub. Affairs 288-289 (1977). 
40 Ibid. at 191. miuxedavad am martivi poziciisa, cnobilia, rom 
dvorkini uaryofda sazogadoebrivi sargeblis standartul 
moTxovnebs. kantis mier STagonebuli sxva memarjvene Teo-
retikosebis msgavsad (nociki, Carlz fridi), memarjveneo-
baze dafuZnebuli reJimis realuri dasasruli katastrofaa. 
zogierTi wamyvani Tanamedrove Teoretikosebi kidev ufro 
damTmobebi arian, roca saqme uflebebis SezRudvas exeba: 
`koleqtiuri keTildReobisTvis miRebul rezolucias . . 
. ufro Zlieri mxardaWera unda hqondes, vidre individis 
uflebebs~. `uflebebis WeSmariti prioritetizacia ar gamo-
ricxavs individis uflebebis gauqmebas sxva interesebis sana-
cvlod.~ Robert Alexy, Individual Rights and Collective Goods, in (Carlos 
Niño ed., 1992) Rights at 163, 178-79.

ba konkretul SemTxvevaSi maSin xdeba, roca 
Tavdapirvelad aRiarebuli uflebiT daculi 
Rirebulebebi safrTxis winaSe ar dganan mxo-
lod marginalur SemTxvevebSi an `Tu ufleba 
ise ganisazRvra, rom sazogadoebisTvis es bu-
nebrivad mzard xarjebTan ki ar aris dakav-
Sirebuli, aramed, Tavdapirvelad, uflebis 
mopovebisTvis gaRebul xarjze imdenad metia, 
rom Rirsebis an Tanasworobis darRvevis gasa-
marTlebladac ki sakmarisia~ 41 .

Semdegnairi situacia iqmneba, roca pirov-
nebaSi kamikaZes amovicnobT an roca ganmeore-
biTi masobrivi teroristuli aqtis maRal 
mosalodnelobas vxedavT: proceduruli 
uflebebis ugulebelyofa eWvmitanilebis da 
`eWvmitanilTa kategoriebis~ gauvnebelyofis 
mizniT. unda aRiniSnos, rom simarTlis uze-
naesoba da fundamenturi uflebebi warmodge-
nilia absoluturi formiT (WeSmaritad esaa 
warmatebis wyaro adamianis uflebebisTvis: 
is gamoricxavs nebismier diskusias, romelic 
mis absolutur validurobas kiTxvis niSnis 
qveS ayenebs). aseTma absolutizma bevr viTa-
rebaSi gaamarTla. Tumca dasafiqrebelia is, 
rom absolutizmi axal garemoebebTan adap-
tacias gamoricxavs. uflebebis absolutizmi, 
cxadia, problemebs iwvevs (romelis gadalaxva 
SesaZlebelia Tavdacvisunarian demokratiaSi 
uflebebis relativizmis aRiarebiT), radgan 
is funqcionirebs mxolod konkretuli wina 
pirobebis dakmayofilebis SemTxvevaSi: mis 
gareSe ar arsebobs arc gamonaklisi SemTxve-
vebi. am mosazrebasTan dakavSirebiT Sekrebis 
Tavisuflebis xelyofis dacviTi/prevenciu-
li kontrolis germanuli meTodis Sesaxeb 
magaliTis moyvana SeiZleba. kanoni, romelic 
germanul enaze daiwera, dainerga poloneT-
Si. poloneTis konstituciurma tribunalma 
daadgina, rom 2004 wlis Sekrebebis da gzaze 
gadaadgilebis kanonSi Setanili cvlilebebis 
aqti arakonstituciuria, radgan is arRvevs 
kanonis uzenaesobas42. mxolod opozicia aRia-
rebda, rom socialuri komunikaciis axali pi-
robebi saWiroebda Sekrebis uflebis gadaxe-
dvas. fundamenturi uflebebis gadaxedvisas 
aucilebelia am uflebis funqciebis da masSi 

41 Dworkin, op. cit. at 200. 
42 ixileT 2004 wlis 10 noembris sasamarTlo ganxilva, 2004, 
Kp 1/04. germaniis msgavsad, ori aTwleulis win poloneTSic 
mZvinvare gamosvlebi tardeboda, gansakuTrebiT daundobeli 
iyo glexebis demonstraciebi soflis meurneobis politikas-
Tan dakavSirebiT. See Judgment of 10th November, 2004, Kp 1/04. 
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warmodgenili Rirebulebebis namdvili gada-
faseba. liberaluri panika,43 romelic usafr-
Txoebis panikidan momdinareobs SezRudvebis 
daZlevaSi ver dagvexmareba, gansakuTrebiT 
ki im SezRudvebisa, romlebic tradiciulad 
gamarTlebulia. gadafasebis saWiroeba imas 
ar gulisxmobs, rom arsebuli safrTxeebis 
ugulebelyofa moxdes. gadafaseba niSnavs, 
rom sasamarTlom an sakanonmdeblo organoeb-
ma Seafason, ramdenad emsaxureba konkretuli 
ufleba mis Tavdapirvel funqcias. funqciu-
ri analizis Sedegad, samarTlebrivi da saka-
nonmdeblo diskreciis gaaqtiurebam SesaZloa 
uflebebis Zala gaabaTilos.

zemoT aRwerili garemoebebis gaTvaliswine-
biT, radikaluri uflebebis SezRudvis sawi-
naaRmdego principuli pocizia ar ikveTeba. 
katastrofis pirobebSi sazogadoebriv usa-
frTxoebas upiratesoba eniWeba. Tumca es imas 
ar niSnavs, rom kontrteroristul saxelmwi-
fos SeuzRudavi uflebebi aqvs, maSinac, roca 
mosalodneli katastrofa spekulaciaa da ara 
realoba. pirvel rigSi, unda aRiniSnos, rom 
katastrofis arseboba an moaxloeba Zneli da-
sadgenia da radgan katastrofis Zieba mxolod 
winaswarmetyvelebaa, kanonma ar unda dauSvas 
panikaze dafuZnebuli piradi winaswarmetyve-
lebis faqtebad Seracxva. agreTve, rogorc 
qvemoT mocemul cxrilSi Cans, uflebebis 
SezRudvis masStabebi gansxvavdeba uflebe-
bis SemzRudav sxvadasxva reJimebs Soris (ix. 
cxrili 1).

unda aRiniSnos, rom am or reJims Soris aS-
kara gansxvavebaa uflebebis SezRudvis mxriv. 
kontrteroristuli saxelmwifo iseT reJimad 
iqceva, rodesac kanonis uzenaosoba, faqto-
brivad, ar vrceldeba uxcoel moqalaqeebze. 
aseTi ram prevenciul saxelmwifos ar axa-
siaTebs. am gansxvavebebs Tu davakvirdebiT, 
davinaxavT, rom is faqtorebi, romlebic Ta-
vdacvisunariani demokratiis da prevenciu-
li saxelmwifos konstitucionalizmis erTi 
paradigmis qveS gaerTianebas ganapirobebda, 
kontrteroristuli saxelmwifos SemTxvevaSi 
aRar SeiniSneba. 

43 drian vermeule amtkicebs, rom usafrTxoebasTan daka-
vSirebul panikas, romelic zedmetad maRal riskebs winas-
warmetyvelebs SecdomiT, mohyveba liberalebis panika, rom-
lebic amtkiceben, rom fundamentaluri uflebebi udidesi 
riskis winaSe aRmoCndebian. maTi panika aseve gamowveulia 
samoqalaqo Tavisuflebebze SezRudvebis dawesebiT. ixileT 
Adrian Vermeule, Libertarian Panics, U of Chicago, Public Law Working Pa-
per No. 83. 2005.

kontrteroristuli saxelmwifo Tvisobri-
vad gansxvavebul safuZvelze imuSavebs mas Sem-
deg, rac terorizmi masobrivi fenomeni da yo-
veldRiuri cxovrebis problema gaxdeba. aseT 
viTarebaSi SemzRudveli zomebi, romlebic 
sazogadoebrivi usafrTxoebis dacvis mizniT 
racionalurad gamoiyureba, Tavisuflebebis 
masobriv SezRudvebSi gadaizrdeba. raciona-
lur zomebSi SesaZloa Sediodes gadaadgile-
bis da sakuTrebis uflebis SezRudva, piradi 
saidumloebis darRveva, gaZeveba, moqalaqeo-
bis uflebis SezRudva da administraciuli 
zomebis institucionalizacia samarTlebrivi 
kontrolis gareSe. sazogadoebrivi TavSeyris 
akrZalvac mosalodnelia, radgan masobrivi 
Sekrebebi potenciuri samizne SeiZleba iyos. 
rogorc efeqtianobis sakiTxi, ise samarT-
lebrivi da sxva saxis kontrolis nakleboba 
migvaniSnebs imaze, rom terorizmis mzardi 
safrTxis fonze, samarTlebrivi saxelmwifo-
dan prevenciuli reJimisken iwyeba svla44. im 
SemTxvevaSic ki, Tu samarTlebrivi zedamxed-
velobis SenarCuneba moxdeba kontrteroris-
tul saxelmwifoSi, mas sruliad mokrZalebu-
li formaluri operaciis saxe eqneba, radgan 
is omis periodSi xorcieldeba da denisis 
mier warmodgenil riskebzea orientirebuli. 

prevenciuli reJimi (administraciuli) da-
kavebis reJimiT kontrteroristul saxel-
mwifos iseT sistemad ar aqcevs, romelic 
liberaluri konstitucionalizmis princi-
pebs daakmayofilebs, maSinac ki, Tu qveynis 
konstitucia aseT RonisZiebebs dasaSvebad da 
kanonierad miiCnevs. 

dakavebis zogierTi forma, romelic war-
sulSi demokratiul sistemaSi Seiqmna, dRes 
Tanamedrove adamianis uflebrivi standar-
tebiT45 miuRebelia. magram Tanamedrove 
standartebi xom socialur da kulturul 
cvlilebebs ganicdian. am cvlilebebs mniS-
vnelovnad ganapirobebs riskebis gaTvla. da-
kavebis reJimebi arsebobs ukve momwifebul 
demokratiebSi, magaliTad, indoeTsa da is-
raelSi. jer kidev ganxilvis sagania akninebs 
Tu ara dakavebis reJimi demokratias an am 
saxelmwifoebis liberalur xasiaTs. am qvey-
nebSi demokratiis SenarCuneba gamonaklisebis 

44 me ar vamarTleb aseTi zomebis gamoyenebas, magram vvarau-
dob, rom es yvelaze ufro mosalodneli tendenciaa. 
45 ixileT, iaponuri datyvevebis braldeba, misi damtkiceba 
korimacuSi an lordTa palataSi, liversijSi, poziciis daka-
vebaze uaris Tqma. .
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uflebebis SezRudva reJimebis mixedviT

fundamenturi ufleba an instituti
Tavdacvisunariani 
demokratia

kontrteroristuli 
saxelmwifo

gadaadgilebis Tavisufleba ara mxolod calkeuli jgufebisTvis

eqstradicia ara diax*

sityvis Tavisufleba diax diax **

religiuri arCevanis Tavisufleba ara *** diax

asociaciis Tavisufleba diax  diax ****

Sekrebis Tavisufleba diax ara

dazverva (saidumlo)
diax, SezRuduli 
maStabebiT

farTod gavrcelebuli, 
administraciuli *****

samarTalwarmoebaze uaris Tqma ara diax ******

dakaveba samarTlebrivi kontrolis 
gareSe

diax, zogierT sistemaSi diax *******

miTqma-moTqmis mtkicebulebad 
gamoyeneba, gansakuTrebuli ndoba 
xelisuflebis mier warmodgenili 
mtkicebulebebis mimarT 

ara
Sebrunebuli 
formiT

emigracia ara diax

wameba ara
xelSewyoba ucxo qveynis moqalaqeTa 

sxva saxelmwifosTvis gadacemiT********

informaciis xelmisawvdomoba ara diax

ganmcxadebeli

parlamenti, an politikuri 
Stoebi erToblivad, samar-
Tlebrivi kontroli, Sem-
Widroebul droSi 

zogadi sakanonmdeblo 
avtorizacia, sxvadasxva 
movlenebis Sedegad. SemTxvevebze 
individualurad reagireba 
xelisuflebis aRmasrulebeli 
Stos mier. 

* ixileT dakavebis garantiis evropuli forma, romelic te-
rorizmis winaaRmdeg brZolis farglebSi ar iyo Seqmnili. 
aseve ixileT uxcoeli moqalaqeebis eqstradiciis albaToba 
arausafrTxo qveynebSi (sadac wameba da dasja politikuri 
Sexedulebebis gamo mosalodnelia). 
** sityvis Tavisuflebis arsebuli paradigmis farglebSic ki 
SegviZlia warmovidginoT denisisTvis SeTavazebuli gamoc-
disken dabruneba, sadac teroristuli qmedebis gamarTlebac 
ki kriminalad iTvleba. 
*** iseT qveynebSi, rogoricaa TurqeTi, sadac antisekularuli 
Zalebi safrTxes uqmnian ara mxolod demokratias, aramed 
usafrTxoebasac, gamoiyeneba SezRudvebi. 
**** magaliTad, germaniis aqti asociaciebis Sesaxeb mTavrobas 
uflebamosilebas aZlevs, akrZalos iseTi organizaciebis sa-
qmianoba, romlebic xels uwyoben ukananobas an ewinaaRmde-
gebian konstitucias (es gansxvavdeba procedurisgan, rome-
lic totalitarul partiebze vrceldeba germaniis zogadi 
kanonmdeblobidan). 11 seqtembris teroristuli aqtis Semdeg 
germaniaSi zemoT aRniSnuli aqti Seicvala da `religiuri 
privilegia~ gauqmda, ris Sedegadac, aTamde religiuri orga-
nizaciis muSaoba aikrZala. aseTi jgufis wevroba, jerjero-
biT, kriminalad ar iTvleba. 
***** ra Tqma unda, bevr qveyanaSi, samarTlebrivi saxelmwifos 
refleqss kvlav aqvs gavlena. norvegiaSi, magaliTad, faruli 
policielebis farTomasStabiani dazverviTi saqmianoba saWi-
roebs sasamarTlo Tanxmobas, romlis mopovebac xdeba daxu-
rul sxdomaze usafrTxoebis iuristis TandaswrebiT. aRniS-
nuli kanoni ZalaSi Sevida 2005 wlis 5 agvistos. 
dazverviTi saqmianobebi SesaZloa usafrTxoebis sakiTxebs 
emsaxurebodes da Sesabamisad, dazverva misaRebi xdeba demo-
kratiul saxelmwifoebSi. dazverviT mopovebuli informaciis 
gamoyenebiT SesaZlebelia safrTxis gauvnebelyofa (Zalian 
maRali administraciuli danaxarjebiT), Tumca samarTlebriv 
saxelmwifos ar gaaCnia terorizmSi eWvmitanilTa gasamarT-
leba, radgan dazverviT mopovebuli informaciis gamJRavneba 
miuRebelia an oficialuri pirebi Tavs ikaveben informaciis 
wyaros dasaxelebisgan da dakiTxvebSi monawileobis miRebis-
gan. mulah krekeris saqme kargi sailustracio magaliTia. 
mulah krekers, gaeros teroristul dajgufebaTa siaSi Se-

mavali ansar al-islamis yofil xelmZRvanels, misces po-
litikuri TavSesafari norvegiaSi 1991 wels. 2002 wels is 
eraySi dabrunda da, savaraudod, teroristuli saqmianobis 
gasagrZeleblad. mas Semdeg is kvlav dabrunda norvegiaSi, 
sadac misi ltolvilis statusi ukve gauqmebuli iyo da is 
ramdenjerme daiWires terorizmSi monawileobis braldebiT. 
Tumca, radgan mtkicebulebebis gamJRavneba ar moxerxda, kre-
kers braldebac mouxsnes. iordaniaSi eqstradiciaze uari 
Tqva sasamarTlom, radgan iordaniaSi misi wamebis saSiSroebas 
xedavda. dasabuTebuli deportaciis brZaneba ki ver Sedga, 
kanonis uzenaesobis pricnipebis gamo. meore SemTxvevaSi ki 
SvedeTma uari uTxra ahmed agizas TavSesafarze, romelic da-
brunda egvipteSi da moixada sasjeli mis aryofnaSi misi te-
rorizmis braldebiT gasamarTlebis gamo. SvedeTis mTavrobam 
miiRo piroba, rom Svedi diplomatebi SeZlebden teroristis 
monaxulebas da imis Semowmebas, Tu ramdenad asrulebda eg-
viptis xelisufleba pirobebs. miuxedavad amisa, gaeros ko-
misiam wamebis winaaRmdeg daadgina, rom SvedeTma daarRvia 
wamebis winaaRmdeg konvencia. komunikacia # 233/2003, gaeros 
dokumenti CAT/C/34/D/233/2003 (2005). damatebiT ixileT Calali 
gaerTianebuli samefos winaaRmdeg saqme, sadac 15 noemris 
ganCinebis Tanaxmad, sasamarTlom CaTvala, rom indoeTis mTa-
vrobis mier warmodgenili garantia arasakmarisia adamianis 
uflebebis darRvevebis sakiTxSi. eqstradiciasTan dakavSire-
buli problemebi ixileT human raiTs voCis gamocemaSi `ca-
rieli dapirebebi~. diplomatiuri rwmuneba da aranairi dacva 
wamebisgan. 2004 wlis aprili, me-16 tomi, #4(d). 
****** hamdi ramsferldis winaaRmdeg saqmeSi 2633 (2004) SeiniS-
neba, rom uzenaesi sasamarTlo Tanaxmaa miiRos samarTalwar-
moebis ufro dabali standarti, romelic administraciul 
proceduraze vrceldeba. 
******* esaa gamyofi xazi samarTlebriv saxelmwifosa da daka-
vebis reJims Soris. indoeTSi moqmedebda ramdenime sistema 
administraciuli dakavebiT (ixileT zemoT). 
******** kanadis uzenaesma sasamarTlomac ki ganacxada, rom 
ucxoeli moqalaqeebis winaaRmdeg gamotanilma gadawyveti-
lebam SesaZloa gamoiwvios maTi eqstradicia iseT qveynebSi, 
sadac wamebis maRali riskebi arsebobs. sureSi kanadis saxelm-
wifos winaaRmdeg (moqalaqeobis da emigraciis ministri).

cxrili 1
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daSvebis xarjze xdeba, rac sazogadoebaze ga-
vlenas ar axdens. drodadro, sasamarTlo xe-
lisufleba cdilobs Tavisi kontrolis qveS 
moaqcios gamonaklisebi, Tumca gaurkvevelia, 
ramdenad sicocxlisunariania es Zalisxmeva. 

ironiulia is faqti, rom dakavebis reJimis 
daweseba kolonializmis memkvidreobis miRe-
bas niSnavs. rogorc israelSi, ise indoeTSic, 
britanuli sagangebo mdgomareobis Sesaxeb 
brZaneba administraciuli dakavebebis miz-
niT gamoiyeneboda, xolo safrangeTi alJi-
ris omidan memkvidreobiT darCenil praqtikas 
dRemde iyenebs. amerikis SeerTebul StatebSi 
aRmasrulebeli xelisufleba meore msoflio 
omis sakanSi mimdinare samxedro sasamarTlo 
procesebis precedents mimarTavs. israelSi 
da indoeTSi samarTlebrivi saxelmwifo reJi-
misken svlis mcdelobas hqonda adgili, da-
kavebis pirobebze sasamarTlo xelisuflebis 
mier kontrolis daSvebiT46. arc amerikis See-
rTebuli Statebis uzenaesma sasamarTlom ua-
ryo sasamarTlo xelisuflebis mier nakisri 
aseTi roli. ironiulia is faqtic, rom stabi-
luri demokratiebis umravlesoba (umetesi ma-

46 germaniaSi, sasamarTlo xelisufleba gansakuTrebiT mtki-
ced inarCunebs zedamxedvelobiT rols. jerjerobiT adgili 
ar hqonia sasamarTlo xelisuflebis rolis Secvlas usafr-
Txoebis sakiTxebis sasargeblod. hamburgis sasamarTlom Se-
cvala mounir motasedeqis mier 3000 adamianis mkvlelobis 
braldeba. kanonis uzenaesobis Cveulebrivi standartebis 
gamoyenebiT, hamburgis sasamarTlom ganacxada: `konfliqti 
usafrTxoebis interesebs, aRmasrulebel xelisuflebasa 
da eWvmitanilis dacvis uflebas Soris ar unda gadawydes 
eWvmitanilis sazianod . . Cven ver ugulebelvyofT kano-
nis uzenaesobas. es iqneboda sasikvdilo gadawyvetileba da 
teroristebis saboloo gamarjveba... brZola terorizmis 
winaaRmdeg ar unda iyos veluri da usamarTlo~. desmond 
butleri, germaneli mosamarTlis brZaneba 11 seqtembris te-
roristul aqtTan dakavSirebuli piris winaaRmdeg xelmeore 
samarTalwarmoebis Sesaxeb, niu-iork Taimsi, 2004 wlis 5 mar-
ti. Tumca saqme imaSi araa, Tu ramdenad samarTliania `omi~, 
sakiTxavi isaa, Tu ramdenad efeqturia tradiciuli kanonis 
uzenaesobis principebi. `germaniis sakonstitucio sasamar-
Tlom gamoitana verdiqti 2005 wlis 18 ivliss da gamoacxada, 
rom germaniis evropuli dakavebis garantiebis aqti arakons-
tituciuri iyo . . . sakonstitucio sasamarTlom miiCnia, rom 
es aqti ewinaaRmdegeba konstituciiT garantirebul Tavisu-
flebas germanelebis eqstradiciis dauSveblobis Sesaxeb. is 
aseve ewinaaRmdegeba zogadi kanonis 19.4. muxls, radgan eqs-
tradiciis Sesaxeb sasamarTlo gadawyvetilebis gasaCivrebis 
uflebas ar iZleva . . . msjelobis Sedegi isaa, rom al qaidas 
teroristul qselSi wevrobaze eWvmitanili germanuli da 
siriuli erovnebis pirebis espaneTSi eqstradicia dasaSvebi 
gaxda. http://eulaw.typepad.com/eulawblog/2005/09/european_arrest.
html (Tumca aseve ixileT Slaieris gatacebis saqmeze miRebu-
li gadawyvetileba, romelSic sasamarTlo mzad iyo funda-
menturi uflebebis da mTavrobis politikis ugulebelyofa 
moexdina terorizmis realuri safrTxis gamo). ixileT gaer-
Tianebuli samefo saojaxo ganyofilebis saxelmwifo mdivnis 
winaaRmdeg (2004) UKHL 56, 2 W.L.R. 87., lord hofmanis pozicia. 
poloneTis tribunalma daadgina, rom evropis dakavebis aqti 
konstituciuri iyo im momentisTvis. miuxedavad imisa, rom 
poloneTis konstitucia krZalavs poloneTis moqalaqeebis 
eqstradicias da am gadawyvetilebis Semdeg ganxorcielda 
poloneTis moqalaqeebis eqstradicia. 

Tgani kolonizaciis yofili avtorebi) axli-
dan qmnian dakavebis reJimebs, ukan abruneben 
koloniuri Zalauflebis mier gatarebuli 
represiebis yvelaze mosaxerxebel meTods. 
samwuxarod, teroristebi da maTi warmatebis 
mxardamWerebi mimdevrebs iCenen, radgan isi-
ni amtkiceben, rom moRalateebs im formebiT 
ebrZvian, romlebsac kolonizatorebi iye-
nebdnen. axla yofili kolonizatori koloni-
zebuli gaxda, radgan kolonizatorebis mier 
gamoyenebuli represiis meTodebi bunebrivad 
aiTvises maTma neokolonialisturma STamoma-
vlebma. roca momwifebuli demokratiebis sa-
samarTloebi uars amboben yofil kolonieb-
Si im policiis mier mopovebuli informacia 
miiRon, romelic yofili kolonizatorebis 
policiuri meTodebis gamoyenebas agrZele-
ben, isini gaucnobiereblad ebrZian yofili 
koloniuri Zalauflebis binZur warsuls. es 
pozicia aRmasrulebeli moxeleebis standar-
tul reagirebas iwvevs, romlis Tanaxmadac, 
sasamarTlo standartebi realobisgan Sorsaa; 
amerikeli, britaneli, italieli da frangi aR-
masruleblebi uflebebis ufro metad SemzRu-
dveli kanonmdeblobis damtkicebas moiTxoven 
da mzad arian `naklebad pativsacem~ ucxoel 
oficialur pirebTan iTanamSromlon47. amave 
47 am etapze, saerTaSoriso kontrterorizmis paradoqsi 
isaa, rom saerTaSoriso islamuri terorizmis winaaRmdeg 
mimarTuli politikis warmatebis erTaderTi Sansia saer-
TaSoriso TanamSromloba, rac terorizmis Semndob arali-
beralur saxelmwifoebTan TanamSromlobasac gulisxmobs. 
miuxedvad sasamarTlo xelisuflebis ramdenime mtkice gan-
cxadebisa, romelTac erovnuli kanonis uzenaesobaze da-
fuZnebuli iuridiuli sistemis sazRvrebis dacva surT im 
saxelmwifoebisgan, romlebSic `wameba~ dasaSvebia, erovnul 
mTavrobebs uwevT kontrteroristuli politikis integri-
reba saerTaSoriso programasTan, romlis farglebSi ada-
mianis uflebebis seriozuli darRvevebi xdeba praqtikul 
doneze. araliberaluri, faqtobrivad arademokratiuli re-
Jimebis miReba rTulia ramdenime mizezis gamo. iseT qveyne-
bSi, rogorebicaa alJiri da egvipte, xelisufleba Tvlis, 
rom mkacri RonisZiebebis da uflebebis SezRudvis gareSe 
(romelTa oficialuri versiac iseTi radikaluri ar aris, 
rogorsac dasavluri arasamTavrobo organizaciebi amtkice-
ben) isini ver SeZlebdnen fundamentalistur ZalebTan Tavis 
garTmevas. es, calsaxad, Tavdacvisunariani demokratiisTvis 
damaxasiaTebeli da misaRebi argumentia, Tumca dasavluri 
Tavdacvisunariani demokratiis mniSvnelovani elementebi, 
rogorebicaa sasamarTlo xelisuflebis mier Zlieri zeda-
mxedveloba, am SemTxvevaSi ar gvaqvs. es problema qaTmisa 
da kvercxis problemas hgavs. erTni amtkiceben, rom reli-
giuri fundamentalizmi safrTxes warmoadgens swored imi-
tom, rom mTavrobebi axorcieleben Cagvras, avtoritarulebi 
arian da korumpirebuli. ra Tanmimdevroba da simtkicec ar 
unda hqondes dasavleTis araliberaluri mokavSireebis mier 
warmodgenil argumentebs, naTelia, rom islamuri saxel-
mwifoebis umravlesoba mniSvnelovan mxardaWeras ucxadebs 
fundamentalistur politikur islams da es mxardaWera sa-
erTaSoriso terorizmis logistikur mxardaWerasac niSnavs. 
Tumca dasavluri sasamarTloebis da sxva institutebis un-
dobloba arademokratiuli saxelmwifoebis institutebis mi-
marT gamarTlebulia, radgan am saxelmwifoebSi gamoiyeneba 
wameba, muSaoben moRalate agentebi da maRalia fundamenta-
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dros, adamianis uflebaTa dacvaSi snobizmi, 
kontrterorizmis WrilSi, akninebs tero-
rizmis winaaRmdeg brZolaSi gaerTianebuli 
frontis Seqmnis SesaZleblobebs. an SesaZloa 
problema imaze migviTiTebdes, rom adamianis 
universalur uflebebze SeTanxmeba aucilebe-
lia, radgan TanamSromloba ver Sedgeba aseTi 
SeTanxmebis gareSe48. 

ra Tqma unda, dakavebis reJimi (sanam arse-
bobs droSi SezRuduli an SeuzRudavi zoga-
di safrTxe) kontrteroristuli saxelmwifos 
mxolod erTi komponentia. iseT samarTle-
briv saxelmwifoebSic ki, rogoricaa germa-
nia, sadac kanonis uzenaesobas pativs scemen, 
`policiis kanonis doqtrina individualuri 
pasuxismgeblobis Sesaxeb nel-nela gauqmda 
axali usafrTxoebis kanonebis sasargeblod, 
romelic policias winaswari eWvmitanis 
gareSe xalxis kontrolis uflebamosilebas 
aniWebs~ 49.

amJamindeli administraciuli da kanonis 
aRsrulebis sferoSi gatarebuli RonisZie-
bebi, sisxlis samarTlidan prevenciul samar-
Talze gadasvlis mizniT, bevr saxelmwifoSi 
sasamarTlo ganxilvis sagani gaxda. preven-
ciuli saxelmwifos gafarToeba kanonmde-
blobis meSveobiT sasamarTlo winaaRmdegobis 
gareSe mimdinareobs, xolo sadac sasamarTlo 
opozicia arsebobs, yvelgan proporciulobis 
doqtrinas efuZneba50. proporciulobis stan-
darti sxvadasxvagvaria, gansakuTrebiT rao-
denobrivad dauTvleli safrTxeebis fonze. 
garda amisa, rogorc zemoT aRvniSneT, radgan 
prevenciuli zomebi `damsjelobiTi Ronis-
listebis gavlena. saxelmwifo saagentoebis da fundamenta-
listebis siaxlovis gamo, am qveynebidan miRebuli informa-
cia arasandoa. ufro metic, am arademokratiuli reJimebis 
mier mCagvreli sistemebis mimarT kritikulad ganwyobili 
politikuri moZraobebi teroristebad da fundamentalis-
tebad moixsenebian. xSirad winaRmdegobrivia is praqtika, 
romliTac TavSesafarze uaris da eqstradiciis saqmeebs ga-
nixilaven. gadawyvetilebebi miiReba imis safuZvelze, rom pi-
rovneba, mesame msoflios qveynebis sajaro moxeleebis mier 
miiCneva teroristad. arada, pirovneba teroristad SeiZleba 
iyos miCneuli, Tu mas konfliqti hqonda adgilobriv poli-
ciasTan, romelic sistematurad borotad iyenebs Zalau-
flebas. sasamarTlo xelisuflebis da sxva sajaro institu-
tebis TavSekaveba, daeyrdnon im saxelmwifoebidan miRebul 
informacias, sadac `wameba~ dasaSvebia, kidev ufro izrdeba 
dasavleTis aRmasrulebebli organoebis institucionaluri 
(organizaciuli) interesebidan gamomdinare. 
48 Andras Sajo, Human Rights knowledge systems in Chris Eisgruber and 
Andras Sajo (eds.)
49 Oliver Lepsius,. #38.
50 prevenciuli samarTlis konteqstSi, proporciuloba upi-
ratesi midgomaa amerikis SeerTebul StatebSic ki. ixileT 
ostini aSS-is winaaRmdeg, 509 U.S. 602, 622 (1993) (samoqalaqo 
danakargi proporciuli unda iyos). ixileT Staikeri, op. cit. 
776. erTaderTi sfero, sadac zogierTi mosamarTle mainc iy-
enebs kategoriul midgomas, aris wameba.

Ziebis~ kategorias ar ekuTvnis, prevenciul 
saxelmwifoSi, sasamarTlo xelisufleba 
kontrolis standartebs an dawevs, an ubra-
lod ar miiRebs monawileobas prevenciuli 
zomebis ganxorcielebaSi. am momentisTvis 
rTulia balansis dacva. ramdenime dasavlur 
demokratiaSi sasamarTlo xelisuflebis po-
ziciam nawilobriv gadainacvla samarTle-
brivi saxelmwifos pirvandel mdgomareobaSi 
(rasac sasamarTlo xelisuflebis uzenaesoba 
ewodeba). sasamarTlo xelisuflebis umaRlesi 
eSeloni, rogorc Cans, mzadyofnas acxadebs 
gaakontrolos kontrteroristuli politi-
kis diqtatoruli RonisZiebebi. sasamarTlo 
xelisufleba kvlav cdilobs samarTlebrivi 
saxelmwifos SenarCunebas kontrteroristu-
li zomebis paraleluradac ki. es imas niSnavs, 
rom sasamarTlo xelisuflebas surs, damaba-
lansebeli da proporciulobis SenarCunebis 
roli kvlav ikisros da wamebis SemTxvevebis 
gamovlenis SemTxvevaSi mainc ar wavides kom-
promisze. es midgoma, miuxedavad imisa, rom 
konstitucionalizmsa da demokratias Soris 
konfliqts warmoSobs da gaurkvevlad tovebs, 
Tu vin unda miiRos fundamenturi gadawyve-
tilebebi sazogadoebriv riskebTan dakavSi-
rebiT, saerTaSoriso terorizmTan mebrZoli 
nebismieri konstituciuri wyobis legitimu-
robisTvis udidesi mniSvneloba aqvs. aqve au-
cilebelia gaviTvaliswinoT socialuri ris-
kis gawevis problema (ixileT nawili II.).

ra rolic ar unda hqondes sasamarTlo xe-
lisuflebas amJamad, masobrivi terorizmis 
SemTxvevaSi samarTlebrivi saxelmwifo ver 
SeZlebs ucvlelad darCenas. sakanonmdeblo 
cvlilebebis Sedegad, sasamarTlo xelisu-
flebis roli an ufro mokrZalebuli gaxdeba, 
an saerTod Sewyvets zedamxedvelobiTi fun-
qciebis Sesrulebas. avtomaturad moxdeba ga-
dasvla sagangemo mdgomareobaze da Semdeg, 
kontrteroristul saxelmwifoze. savarau-
doa, rom kontrteroristul saxelmwifoSi 
dainergeba axali wesebi iaraRis Senaxvasa da 
gamoyenebasTan, dakiTxvis formebTan dakav-
SirebiT, sadac sasamarTlo da kanoni ver 
SezRudavs axal politikas. 

specialuri konstituciuri reJimebis Seqm-
nas Tavisi Tanamdevi problemebi aqvs. Tavdac-
visunariani demokratiis gamocdileba gviCve-
nebs, rom misi efeqtianoba nakleb sarwmunoa: 
maSin roca swored efeqtianobis moTxovniT 
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Camoyalibda es reJimi liberaluri konstitu-
ciebis farglebSi. Tavdacvisunariani demo-
kratiebis mier gatarebuli RonisZiebebi Ti-
Tqos efeqturia, magram aRsaniSnavia is, rom 
qveynebSi, sadac Tavdacvisunariani demokra-
tiis institucionalizacia moxda, sruliadac 
ar arsebobda demokratiis winaSe mdgari se-
riozuli safrTxeebi, romlebic totalita-
ruli masobrivi moZraobebis emociuri poli-
tikiT iqneboda gamowveuli. agreTve naTelia, 
rom, sadac kontrteroristuli saxelmwifo 
Seiqmna da, Sesabamisad, demokratia jansaRad 
ar viTardeba, magaliTad, ruseTSi da pakis-
tanSi, iq kontrteroristuli RonisZiebebi 
demokratiis erozias uwyoben xels. 

albaT SemTxveviTia, rom im qveynebSi, sa-
dac terorizmis safrTxe amJamad ufro se-
riozulia (albaTobis maCveneblis mixedviT), 
iq ufro saWiroa kontrteroristuli saxel-
mwifos konstitucionalizmis Zlieri dacva 
formalizebuli, konstituciuri meTodebiT. 
dasavluri demokratiebis umravlesoba, ro-
melTa winaSe terorizmis safrTxe naklebad 
dgas, usafrTxoebis TvalsazrisiT saSurvel 
mdgomareobaSi arian, radgan gansakuTrebuli 
Zalisxmevis gareSe SeuZliaT maRali standar-
tebis SenarCuneba. paradoqsulia, rom swored 
am qveynebSi sagangebo mdgomareobis ugule-
belyofa demokratiis da adamianis uflebebis 
interesebis gamo, naklebad mosalodnelia. is 
ufroa mosalodneli, rom `momwifebul~ de-
mokratiebSi avtoritaruli reJimebis Senar-
Cuneba ki araa darRveva, aramed xelisuflebis 
mier sagangebo mdgomareobis gamoyeneba sa-
marTlian arCevnebSi gasamarjveblad. 

Cemi azriT, dasavleT evropis calkeuli sa-
samarTloebis da sxva saagentoebis principi, 
SenarCunebuli iqnes `Cveulebrivi viTareba~, 
im naklebad iRbliani saxelmwifoebisken mi-
marTuli araswori gzavnilia, romlebic te-
rorizms ebrZvian. Teoriul daskvnas imis Se-
saxeb, rom SesaZlo konstituciuri modelebis 
saxesxvaoba arsebobs, potenciur teroristul 
safrTxesTan Tavis gasarTmevad, Rrmad prag-
matuli mniSvneloba aqvs. frontze myof qvey-
nebs51, romlebic yoveldRiuri teroris qveS 
imyofebian, gansakuTrebuli konstituciuri 
reJimi sWirdebaT, raTa saxelmwifo ar gaxdes 
sruliad araliberaluri. principi, romlis 
51 miaqcieT yuradReba, rom teroristuli aqtebis mxolod 
umciresoba mimarTulia `moRalateebis~ winaaRmdeg, namdvi-
li fronti ki evropis farglebs gareTaa. 

Tanaxmadac adamianis uflebebi ganurCevlad 
unda iqnes daculi yvelasTan mimarTebaSi im 
maRali standartebiT, romlebsac evropis sa-
samarTlo adgens, araa marTebuli zogierT 
konteqstSi. 

Tumca fundamenturi uflebebis samarT-
lebrivad an demokratiulad SeTanxmebuli 
SezRudvis daweseba saCqaro ar aris. sasamarT-
lo xelisufleba, adamianis uflebaTa damcve-
li aqtivistebi da principuli politikosebi 
(maSinac ki, roca antiamerikanizmiT motivi-
reba, ubralod, opoziciaSi yofnas niSnavs) im 
idealebisken iltvian, romlebic aucilebelia 
liberaluri konstitucionalizmis reJimSi. 
im SemTxvevaSic ki, roca es idealebi Secvlil 
garemoSi problemebs qmnian, radgan isini arc 
sruliad WeSmariti da arc martivi gansaxor-
cielebeli arian, aucilebelia, rom `erTma 
eqscesma gamoasworos meore problema, xolo 
idealma boroteba.~ 52

gacilebiT ufro mimzidvelia didi li-
berali moazrovneebis principebis, vidre 
saidumlo servisebis analitikosebis SiSis 
gaziareba. magram aq aSkarad igrZnoba dasa-
vluri hipokratia da ormagi standarti. gai-
xseneT qveynebi, sadac safrTxe SeCerebulia, 
anu Semoifargleba erTi-ori mcire Tavdasx-
miT, xolo damatebiTi teroristuli aqte-
bis mowyobisTvis Sida resursebis gamoyofa 
naklebad savaraudoa. am qveynebis umravleso-
baSi sasamarTlo xelisufleba adanaSaulebs 
oficialur pirebs, gansakuTrebiT ki, mesame 
msoflios qveynebSi, sadac wameba terorizm-
Tan brZolis misaRebi formaa. braldebuli 
qveynebi namdvili demokratiebi ar arian. mTa-
var gansxvavebas is warmoadgens, rom tero-
rizmis da misi mxardaWeris masStabebi sakmaod 
didia. cnobili araa, Tu ramdenad gansxvave-
buli iqneba didi demokratiebis reagireba 
calkeuli islamuri saxelmwifoebis mier mi-
Rebuli zomebis mimarT. SesaZloa konstitu-
ciuri da samoqalaqo momzadebis gareSe mi-
Rebuli reagirebis formebi sakmaod hgavdes 
erTmaneTs. amasTanave, dasavluri demokra-
tiebi daculi arian im qveynebidan momavli 
safrTxisgan, sadac adamianis wameba Cveule-
brivi qmedebaa53. mWidrod dakavSirebul mso-
52 Gertrude Himmelfarb, Lord Action. Routledge, London. 1952. 84.
53 ixileT im saxelmwifoTa policiisa da saidumlo samsax-
urebis mtkicebulebebis dauSveblobis problema, romelTa 
`wameba~ dasaSvebia, maT Soris im saxelmwifoebisa, romlebSic 
civilizebuli dasavleTis standartebisgan gansxvavebuli 
dakiTxvis sazareli standartebiT xelmZRvaneloben. 
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flioSi (romelic masobrivi migraciiT da 
sakomunikacio qselebiT aris dakavSirebuli) 
demokratiebi da kontrteroristuli kva-
ziavtoritaruli reJimebi aseve erTmaneTTan 
arian dakavSirebuli. amitom TanamSromlobis 
gareSe SeuZlebelia riskebis Semcireba. Tum-
ca saxelmwifoebis TanamSromloba Tu Sedga, 
mainc vdgebiT axali problemis winaSe, ram-
denad efeqturad SeZlebs sxvadasxva saxelm-
wifoebis saerTaSoriso koalicia erTad mu-
Saobas da normebis dawesebas; ramdenad aris 
SesaZlebeli iseTi sistemis Seqmna, rodesac 
erTi mxriv, saxelmwifoebi, romlebSic `wame-
ba~ dasaSvebia da meore mxriv, samarTlebrivi 
saxelmwifoebi erTad ibrZoleben terorizmis 
winaaRmdeg. samarTlebrivi saxelmwifo, rome-
lic uaryofs informaciis miRebas im qveyne-
bidan, romlebSic wameba dasaSvebia, siyalbeSi 
cxovrobs Tu TviTuaryofaSi? 

4. konstituciuri riskis Tavidan arideba 
kontrteroristul saxelmwifoSi

fundamentalisturi terorizmis religiu-
ri fanatizmi ewinaaRmdegeba ganmanaTleblo-
bis fundamentur Rirebulebebs, romlebic 
liberaluri konstituciuri wyobis sa-
fuZvelT safuZvelia. es principi gulisxmobs 
imas, rom adamianebis qmedeba sakuTari Tavis 
pativiscmas unda efuZnebodes. ufro metic, 
religiuri fanatizmi ewinaaRmdegeba saxelm-
wifos monopolias terorze, Tanamedroveobis 
Zireul maxasiaTebels. konstituciuri de-
mokratia zRudavs saxelmwifos monopolias 
iZulebaze da Zaladobaze, rac politikuri 
organizaciis arsebiTi elementia. Zaladobis 
monopolia igive Zaladobaa. konstituciuri 
wyoba, romelic Zaladobaze monopolias zRu-
davs da legitimacias ukeTebs warmatebulia, 
radgan ZiriTadi socialuri usafrTxoebis 
garantias gvaZlevs. Tumca Zaladobis monopo-
liis Sedegad miRweuli sazogadoebrivi usa-
frTxoeba ambivalenturia. konstituciuri 
reJimis wina piroba politikuri sazogadoe-
bis arsebobisTvis saWiro usafrTxoebaa. am 
kuTxiT, konstituciuri reJimi despotizmis-
gan ar gansxvavdeba. amdenad, konstituciuri 
demokratiebis umetesoba emsgavseba mis anti-
pods, despotizms, roca politikuri reJimis 
dacvaze midgeba saqme. monteskie, despotizmis 
aRwerisas, qadagebs saxelmwifo Zalaufle-
bis usafrTxoebis wina pirobebis bundovane-

baze. politikuri mmarTvelobis yvela formas 
esaWiroeba simSvide, magram, sadac simSvidea, 
iq siCumec iqneba, `im qalaqebSi, romlis da-
sapyrobad mteri mzadaa~54. radikalurad Ta-
vdacvisunariani demokratiis fanjara ixsneba 
swored am qalaqebSi da igive Sedegi SeiZle-
ba mohyves terorizmis winaaRmdeg brZolis 
gaWianurebas. 

ra formas miiRebs kontrteroristuli 
saxelmwifo nawilobriv damokidebuli te-
roristebis brZanebebze. miuxedavad amisa, am 
axali konstituciuri konglomeratis forma 
met-naklebad demokratiuli gansjis sagnad 
rCeba, xolo sazogadoebis mRelvareba sazoga-
doebiv usafrTxoebaze reJimis gansazRvraSi 
mzard rols TamaSobs. 

politikuri sazogadoebis yvelaze bune-
brivi maxasiaTebelia Tavdacva. Tavdacva moi-
cavs sazogadoebrivi wesrigis SenarCunebasac. 
sazogadoebrivi wesrigis dacva ki, im riskTan 
aris dakavSirebuli, rodesac xelisuflebaSi 
myofni sazogadoebrivi wesrigis dacvis mo-
tivs zogjer sakuTari Zalauflebis Senar-
Cunebis mizniT iyeneben. Zalauflebis piradi 
miznebisTvis gamoyeneba ki, Tavdacvis princi-
pebis aSkara xelyofaa. konstituciuri saxel-
mwifos Tavdacva sxva specifikur problemeb-

54 La conservation de l’État n’est que la conservation du prince, ou plutôt 
du palais où il est enfermé. Tout ce qui ne menace pas directement ce pal-
ais ou la ville capitale ne fait point d’impression sur des esprits ignorants, 
orgueilleux et prévenus; et, quant à l’enchaînement des événements, ils 
ne peuvent le suivre, le prévoir, y penser même. La politique, ses ressorts 
et ses lois y doivent être très bornées; et le gouvernement politique y est 
aussi simple que le gouvernement civil.
Tout se réduit à concilier le gouvernement politique et civil avec le gouver-
nement domestique, les officiers de l’État avec ceux du sérail.
Un pareil État sera dans la meilleure situation, lorsqu’il pourra se regarder 
comme seul dans le monde; qu’il sera environné de déserts, et séparé des 
peuples qu’il appellera barbares. Ne pouvant compter sur la milice, il sera 
bon qu’il détruise une partie de lui-même.
Comme le principe du gouvernement despotique est la crainte, le but en 
est la tranquillité; mais ce n’est point une paix, c’est le silence de ces villes 
que l’ennemi est près d’occuper.» C.-L. de S. Montesquieu De L’ Esprit des 
Lois. Livre V. Ch. XIV
aq warmodgenilia monteskies xedvis Cemeuli demokratiuli 
versia (cvlilebebi warmodgenilia daxrili asoebiT): saxelm-
wifos dacva igive moqalaqis dacvaa an im sasaxlisa, romelSic 
Tavadaa moTavsebuli. is rac pirdapir safrTxes ar uqmnis mis 
sasaxles an dedaqalaqs STabeWdilebasac ar qmnis ucodinar, 
amay da crurwmenebiT dakavebul gonebaze. xolo, rac Seexeba 
movlenebis erTobliobas, maT ar SeuZliaT faqtebis migneba, 
ganWvreta an aRqma... aseTi saxelmwifo bednieria, roca sa-
myaroSi erTaderTi hgonia Tavi, roca mas gars ertymis udab-
noebi da gamijnulia im adamianebisgan, romelTac saxelmwifo 
barbarosebs uwodebs. vinaidan is milicias ver endoba, masSi 
Semaval zogierT elements Tavadve anadgurebs, maT vinc gan-
sxvavebulia da, Sesabamisad, barbarosebis mokavSired miiCne-
va... vinaidan usafrTxoeba demokratiis erT-erTi principia, 
misi momavali simSvidea, Tumca am simSvides mSvidobas ver 
davarqmevT; ara, es im qalaqebis siCumea, romelTa dasapy-
robadac mteri mzadaa. vinaidan Zala adamianebis xelSi ki 
ara, aramed saidumlo samsaxurebSia, saxelmwifos dasacavad 
aucilebelia saidumloebis da dazvervis SenarCuneba...
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sac warmoSobs. erT-erTi aseTi problema isaa, 
rom zogierT realur sagangebo situaciebSi 
sazogadoebrivi wesrigis da sazogadoebrivi 
keTildReobis winaSe arsebuli safrTxe ar-
sebuli wesebidan gadaxvevas da diskreciuli 
Zalauflebis gamoyenebas moiTxovs. jer kidev 
monteskie saubrobda iseT situaciebze (`roca 
sakanonmdeblo Sto Tvlis, rom saxelmwifos 
winaRmdeg dagegmili saidumlo SeTqmuleba 
safrTxes uqmnis mis Zalauflebas~55), roca xe-
lisuflebis Stoebs Soris balansis darRvevis 
daSveba xdeboda. 

demokratiis Tavdacvisunarian da preven-
ciul variantebSi (anu roca demokratia yve-
laze metad Tavdacvaze zrunavs) riski arasa-
survelia. (winamdebare statia aRwers mxolod 
im demokratiebs, romlebic Tavdacvaze arian 
orientirebuli da amdenad, teqstSi gamoye-
nebuli sityva `demokratia~ swored am tipis 
demokratiebs gulisxmobs). riskis acileba 
problemuri sakiTxia konstituciur demokra-
tiaSi, romelic Tavisuflebis principze dgas. 
Tavisufleba riskze wasvlas moiTxovs, yovel 
SemTxvevaSi, jastis brendelis Tanaxmad mainc, 
romelic sityvis Tavisuflebis SeuzRudaobis 
aseT motivs asaxelebs:

maT, vinc Cveni damoukidebloba moipoves, 
swamT, rom saxelmwifos dasasruli adamiane-
bisTvis sruli Tavisuflebis miniWebaa. ami-
tom mTavrobam da misma Zalebma unda imZla-
vron individualur preferenciebze. [....] maT 
swamdaT [...], rom simamace aris Tavisuflebis 
saidumlo [...da] TavisuflebisTvis yvelaze 
didi safrTxe inertuli xalxia56.

garda amisa, is aRniSnavda prevenciuli re-
presii uaryofiTi Sedegebis Sesaxeb: `SiSi asa-
zrdoebs represias [...], represia asazrdoebs 
siZulvils~. es SeniSvna Tavdacvisunariani de-
mokratiis im arsebiT problemaze miuTiTebs, 
romelic riskis Tavidan aridebas mohyveba: 
rodesac siZulvili farTodaa gavrcelebuli 
sazogadoebaSi, mTavrobas naklebi aqvs dasa-
kargi da represiebis meTods mimarTavs. aseT 
viTarebaSi SemzRudveli zomebis darRveva 
mosalodnelia, xolo sxva SemTxvevaSi darR-

55 C.-L. de S. Montesquieu, The Spirit of the Laws, (A. Cohler, B. Miller, & H. 
Stone, (eds. & trans.)), Book 11, 159 (1989). The conspiracy would entitle 
the executive to make arrests.
56 Whitney v. California, 274 US 357 at 375 (1927). For a similar attitude in 
the war on terror context see Justice Stevens, dissenting: “For this Nation is 
to remain true to the ideals symbolised by its flag, it must not wield to the 
tools of tyrants even to resist an assault by the forces of tyranny.” . Rums-
feld v. Padilla No. 03-1027. Argued April 28, 2004--Decided June 28, 2004. 

vevebs naklebi winaaRmdegoba Sexvdeba Tavisu-
flebismoyvare moqalaqeebisgan. 

TavisuflebisTvis riskis gawevasTan dakav-
SirebiT, brendisi (sityvis Tavisuflebaze mi-
TiTebiT) amtkicebs, rom unda gaviTvaliswi-
noT, ramdenad mizandasaxulia boroti mxare, 
rogoria borotebis Cadenis albaToba da ram-
denad gonivruladaa gaTvlili es albaToba. 
jastis holmsis Tanaxmad, sityvis Tavisufle-
bis konteqstSi mniSvnelovania is, Tu ram-
denad swrafadaa mosalodneli boroti qme-
deba. mosalodneloba da albaToba identuri 
araa. Tumca mosalodneloba zrdis albaTo-
bas. mosalodneloba gulisxmobs borotebis 
moaxloebis drosa da sivrcobriv mxares. 

rogorc zemoT aRiniSna, Tu sazogadoeba 
politikur sakiTxebSi riskis Tavidan acile-
bis reJimSi funqcionirebs, maSin zemoT mo-
cemuli msjeloba sulac ar aris mimzidveli. 
socialuri riskis Tavidan acilebis survili 
izrdeba iq, sadac istoriuli gamocdileba 
sifrTxilisken mouwodebs politikosebs. aq 
antidemokratiuli Semotrialebis dabali al-
baTobac ki dauSvebelia an did sifrTxiles 
moiTxovs, rac Tavdacvisunariani demokra-
tiis waxalisebas iwvevs. sistema, romelsac 
moaxloebuli ubedurebis winaswar ganWvreta 
SeuZlia, gansxvavdeba `normaluri~ an `te-
rorizmamdeli~ liberaluri saxelmwifos-
gan. riskebis Sesaxeb winaswari gaTvlebi war-
modgenilia denisTan. es gaTvlebi civi omis 
periodSi gakeTda uzenaesi sasamarTlos mosa-
marTleebis mier. civi omis dros bevri rigiTi 
amerikeli komunizmTan mimarTebaSi Semdegnai-
rad fiqrobda: `Cven ver davavaldebulebT 
mTavrobas icadon~ manam, sanam moqmedebis 
saWiroeba ukve Zalian moaxlovdeba57. moaxloe-

57 `mTavrobis gadagdebis SesaZlebloba Zalisa da Zalado-
bis gamoyenebiT, sakmarisia imisaTvis, rom mTavrobam si-
tyvis Tavisufleba SezRudos. ra Tqma unda, sityvis Tavi-
sufleba sazogadoebis mniSvnelovani Rirebulebaa, radgan, 
Tu sazogadoeba ver SeZlebs Tavisi struqturis dacvas Sei-
araRebuli Sida Tavdasxmisgan, maSin verc danarCeni Rireb-
ulebebi ver iqneba daculi . . . cxadia, mTavrobis gadatri-
alebis mcdeloba Zalis gamoyenebiT, im SeTmxvevaSic ki, Tu 
is Tavidanve ganwirulia marcxisTvis revolucionerebis 
arasakmarisi raodenobis da Zalis gamo, sakmarisi mizezia 
kongresisTvis prevenciuli zomebis misaRebad. fizikuri 
da politikuri ziani, romelic aseT mcdelobebs moaqvs er-
isTvis, SeuZlebels xdis gaizomos warmatebis albaToba an 
warmatebuli mcdelobis saWiroeba. is faqti, rom 1945-1948 
wlebSi peticionerebis aqtivobebi ar gadaizarda mTavrobis 
Zalismieri gziT gadatrialebis mcdelobaSi, ver mogvcems im 
faqtis axsnas, rom amavdroulad arsebobda jgufi, romelic 
mzad iyo mTavrobis Zalismieri gadatrialebis mcdelobisT-
vis. peticionerebis mier kargad organizebuli SeTqmulebis 
mowyoba, iseTi disciplinirebuli wevrebiT, romlebic mzad 
arian liderebis, peticionerebis mowodebas moqmedebisTvis 
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buli moqmedebis koncefciebi sxvadasxvagva-
ria. terorizmis winaaRmdeg omis pirobebSi 
ki es koncefciebi SesaZloa kvlav gonivrul 
formebs daubrundes, vidre sukis droindeli 
komunisturi konspiraciebis dros iyo~ 58.

zogierTi konstituciuri sistema im mosa-
zrebas eyrdnoba, rom riskze wasvla imdenad 
araseriozulia, rom misi daSveba araviTar 
SemTxvevaSi ar SeiZleba. Tu Tavisufleba ris-
kze wasvlas niSnavs, maSin istoriuli gamocdi-
lebis da realobis fonze es zemoT warmodge-
nili mosazreba iracionaluri da miuRebelia 
(ra Tqma unda, mTlianad debatebi teroriz-
mis Sesaxeb arsebul realobaze normatiuli 
Zalis msjelobis Camoyalibebis mcdelobaa).59 
sityvis Tavisuflebis Tanamedrove libera-
luri gagebiT, Sexedulebebis (agresiulisac 
ki) gavrceleba demokratias an konstituciur 
saxelmwifos im xarisxis safrTxes ar uqmnis, 
rom am Sexedulebebis kriminalizeba gamarT-
lebuli iyos. politikuri sistema demokratia 
araa, Tu Sexedulebebis gacxadeba politiku-
ri mizezebiT ver xerxdeba. da ra SeiZleba 
iTqvas iseTi mentalitetis sistemur momwife-
baze, romelic teroristuli aqtebis Cadenas 
uwyobs xels (mcire procentuli maCvenebliT) 
an Sexedulebebze, romlebic adamianis cxo-
vrebas banalurad miiCnevs sakuTari sico-
cxlis CaTvliT?

mimdinare viTarebaSi, kanonmdeblobas, ro-
melic sityvis Tavisuflebas zRudavs brein-
voSingis xelis SeSlis mizniT, dauSveblad 
miviCnev liberaluri sistemisTvis da usarge-
blod kontrterostuli saxelmwifosTvis. es 
sakiTxi gansxvavebul WrilSi unda gaviazroT, 
Tu organizaciebi, gansakuTrebiT ki partie-
bi da religiuri erTeulebi arakriminaluri 
azris gamoxatvis saSualebad gamoiyeneba. de-
dauyovnebliv upasuxon, msoflio mdgomareobis feTqebad 
xasiaTs, sxva qveynebSi msgavs amboxebebs da im qveynebTan 
delikatur urTierTobebs, romlebTanac peticionerebi 
yvelaze naklebad axlos iyvnen ideologiurad, Tu gaviTval-
iswinebT davrwmundebiT, rom braldebebi am kuTxiT dasab-
uTebuli iyo. aRniSnuli analizi gviCvenebs, rom konspira-
ciis propaganda, gansxvavebiT ubralod propagandisgan, ver 
iqneba konstituciurad SezRuduli, vinaidan mxolod momza-
debis process Seicavs. Tavad SeTqmuleba ki qmnis safrTxes~ 
341 U.S. 494, at 509-511.
58 avstraliis uzenaes sasamarTlos riskis kidev ufro san-
do gaTvlebi hqonda komunisturi partiis gauqmebis gadaw-
yvetilebis miRebis dros. 
59 germanis sakonstitucio sasamarTlom bavarieli oficial-
uri pirebis gadawyvetileba, aekrZalaT cnobili holokastis 
specialistis, istorikos devid irvingis gamosvla demon-
straciaze, vinaidan misi saTqmeli danaSaulis tolfasi 
iqneboda. demonstraciis Catareba ki ar akrZalula. gadaw-
yvetileba 1994 wlis 13 aprili., 90 BVerfGE, 241-255 (”Auschwitz 
hoax“).

monstraciebma destabilizaciis SeqmniT da 
sajaro gamosvlebma xalxis mobilizebiT, Se-
saZloa safrTxe Seuqmnan demokratias an sazo-
gadoebriv wesrigs. zemoT aRwerili ̀ akrZalu-
li~ Temebis propagandaSi gamoCenam SesaZloa 
SezRudvebis (aucilebeli araa es iyos krimi-
naluri SezRudva) saWiroeba moitanos. pro-
porciulobis principis Tanaxmad, saWiroa 
eqstremistuli gamosvlebis SezRudva. movle-
nebis kanonis CarCos gareT gatana, partiebis 
da eklesiebis funqcionirebis SezRudva da 
saWiroebis SemTxvevaSi maTi daSla, religiu-
ri propagandis akrZalva, aseve akmayofilebs 
proporciulobis princips mzardi teroris-
tuli safrTxeebis fonze. Tumca amJamad es 
sakiTxebi ar ganixileba Tanamedrove sazoga-
doebis mier. 

varaudebi socialuri riskebis Tavidan aci-
lebaze, romlebic kontrteroristul saxel-
mwifoSi uflebebis SezRudvas gaamarTlebda, 
Tavad aris Tu ara gamarTlebuli? 60 ra viTa-
rebaSi SeiZleba iyos es varaudebi gonivruli? 
riskis gonivrulad Sefaseba SesaZlebelia 
ramdenime SemTxvevaSi. riskis ganWvretis go-
nivruli safuZveli SeiZleba iyos iseTi mo-
vlena, romelic warsulSi xSirad momxdari 
movlenebis kategorias ganekuTvneba. aseTi 
movlenebi statistikuri albaTobiT SeiZleba 
ganisazRvros. movlenebi, romlebic Tavdac-
visunariani demokratiis an sityvis Tavisu-
flebis konteqstSi unda ganvixiloT, aseTi 
TvisebebiT ar xasiaTdebian (im SemTxvevaSic 
ki, Tu ar vaRiarebT, rom istoriuli movle-
nebi unikaluria). sxva sityvebiT rom vTqvaT, 
TiTqmis ar arsebobs iseTi SemTxvevebi, roca 
siZulviliT savse gamosvlas rasobrivi sisas-
tike gamoewvia an antidemokratiuli Zalebis 
aqtiurobas Tavisufali arCevnebis dros Seu-
qcevadi antidemokratiuli reJimi daemkvi-
drebina. situaciebSi, rodesac movlenebi ma-
sobriv fenomenad ar iqceva, riskze wasvlam 
SesaZloa monacemebis gamoyenebiT gamoTvli-
li riskis analizi Secvalos (Tumca, erTje-
radad momxdar movlenebs ufro xSirad iR-
bals miakuTvneben xolme). im situaciebSi ki, 

60 Tavdacvisunariani demokratiis scenarisgan gansxvavebiT, 
sadac istoriuli faqtori mniSvnelovania albaTobis gamo-
saTvlelad da sadac Tavdasxmis ganxorcielebas didi dro 
sWirdeba, teroristul scenarSi istoria gansxvavebul 
da minimalur rols TamaSobs, ubeduri SemTxvevebi Zalian 
swrafad viTardeba mas Semdeg, rac operaciis pirveli moq-
medeba daiwyeba (TviTmkvlelobis misia). unda aRiniSnos, rom 
praqtikulad SeuZlebelia am fazaSi Careva. 
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rodesac albaTobis Sefasebis safuZvlebi ar 
arsebobs, riskis gaweva gansakuTrebul saxes 
atarebs: is abaTilebs varauds riskis Sesaxeb 
(albaTobas). aseT SemTxvevebSi, riskis gaweva 
an riskis Tavidan acileba gulisxmobs, rom 
gadawyvetilebis mimRebi aRiarebs/uaryofs 
yvela albaTobas. aseTi midgoma iracionalu-
ri SeiZleba mogeCvenoT, radgan monacemebis 
analizs ar eyrdnoba. magram aseTi midgoma 
riskis mimarT mniSvnelovania gadawyvetilebis 
miRebis procesisTvis, radgan xels uwyobs ga-
dawyvetilebebis miRebas im viTarebaSi, rode-
sac informacia mwiria an ZviradRirebuli. 
maSinac ki, roca monacemebi xelmisawvdomia 
(rac mravali movlenis analizs da ZviradRi-
rebul monacemTa Segrovebas moicavs), riskis 
gawevis SesaZleblobebi mainc arsebobs; cno-
bili (identificirebadi) riskebis pirobebSi 
ar arsebobs marTebuli qmedebis sazomi. sa-
kiTxi rom kidev ufro gavarTuloT, ganvixi-
loT iseTi katastrofebis albaToba, romle-
bic saxelmwifos an demokratiul struqturas 
aknineben. am dros movlenis da misi Sedegebis 
winaswar ganWvreta gansakuTrebiT rTuli xde-
ba, ara mxolod imitom, rom aseTi movlenebi 
Zalian iSviaTia da statistikuri (albaTobis) 
analizisTvis Sesabamisad arasakmarisi, ara-
med imitomac, rom movlenebi ar aris izoli-
rebuli. albaTobis martivi modeli efuZneba 
im wina pirobas, rom movlenebi erTmaneTisgan 
izolirebuli arian. anu sajaro gamosvlebis 
mravaljeradi CaSla iwvevs komunikaciis sfe-
ros dazaralebas, magram eleqtoratis Sede-
gebze gavlena ara aqvs da piriqiT. 

kontrteroristuli saxelmwifos konsti-
tucionalizmis specifikuri problemaa ara-
formaluri da erTmaneTTan gadajaWvuli 
kavSirebi. erTi movlena meore movlenis mo-
salodnelobas zrdis, rasac Semdeg saziano 
Sedegbi moaqvs. amdenad, kanonis, wesrigisa 
da demokratiis dangrevas kaskaduri feno-
meni ganapirobebs. 61 liberaluri demokratie-
bis umravlesoba mzadaa riskze wavides, roca 
saqme sajaro gamosvlebs exeba. xolo roca 
terorizmis mxardamWer moZraobebTan an sai-
dumlo kavSirebTan gvaqvs saqme, maSin mosa-
zrebebi gansxvavdeba. religiur moZraobeb-
61 kanonis uzenaesoba SesaZloa dairRves kaskaduri proces-
ebis Sedegad, rodesac demokratiis damcvelis, erT SezRud-
vas moaqvs meore da maTi kombinirebuli efeqti safrTxes 
uqmnis kanonis uzenaesobas. brZanebis gauqmeba gansakuTrebiT 
maSin aris problemuri, roca dakavebis pirobebis kanonis 
kontrolis qveS ar aris. 

Tan dakavSirebiT SegviZlia vivaraudoT, rom 
qmedebas/sityvas gamravlebis Zala aqvs: erTi 
qmedeba/sityva iwvevs organizebul qmedebas/
sityvas da Sesabamisad, gamravlebul riskebs. 
Tuki sityva da qmedeba mosalodnelia rom ma-
sobriv qmedebad iqces, maSin agresiuli da sa-
ziano qmedebis gavrcelebis Sansic mniSvnelo-
vnad izrdeba. 

zemoT visaubreT uflebebis SezRudvis da 
riskebis mosalodnelobis gamo diskrimina-
ciis magaliTebze. dResdReobiT, riskis Tavi-
dan acilebis mcdelobebs Cveulebrivi poli-
tikis, aRmasrulebeli da kanonSemoqmedebiTi 
praqtikis farglebSi garkveuli winaaRmde-
goba xvdeba sasamarTlo xelisuflebis mxri-
dan. politikuri procesi jer kidev ar aris 
kontrteroristuli reJimis konstituciona-
lizmis xarisxSi, fundamenturi formaluri 
cvlilebebis Setana konstituciis teqstSi 
ar mimdinareobs, ramac SesaZloa sasamrTlo 
xelisuflebis roli Secvalos uflebebis da-
saSvebi SezRudvebis gansazRvraSi. dRes bevri 
sasamarTlo amtkicebs, rom isini fundamen-
tur uflebebs icaven. sazogadoebaSi, rome-
lic farTomasStabiani terorizmis safrTxis 
winaSe dgas, sasamarTlos Secdomebi kanonis 
uzenaesobis da Tavisuflebis dacis mizniT 
teroristuli aqtebis mosalodnelobas gazr-
dis62. SesaZloa demagogiurad JRerdes, magram 
albaT mosamarTleebs ukeTesi TavSesafari 
aqvT garantirebuli, vidre sazogadoebas, ro-
melic teroristuli aqtis msxverpli SeiZle-
ba gaxdes, Tu sasamarTlo SecdomiT miscems 
vinmes politikur TavSesafars. sazogadoebas 
usafrTxoebis Sesaxeb Tavisi wuxilis da sur-
vilebis gamoTqmis SezRuduli SesaZleblobe-
bi aqvs. Tuki xalxi, politikosebis meSveobiT, 
Tavis saTqmels ityvis, sasamarTlo xelisu-
flebas, konstituciis uzenaesobis principiT, 
SeuZlia veto daados yvela gadawyvetilebas. 
qas sanStaini amtikebs, rom riskis maRali mo-
salodnelobis viTarebaSi, sazogadoebis mier 
panikaSi da gaurkvevlobaSi daSvebuli Secdo-
mebis Tavidan asacileblad eqspertebis gadawy-
vetilebebs unda daveyrdnoT63. aq aRmasrule-
beli xelisuflebis Stoa nagulisxmevi, Tumca 

62 realurad, situacia cota ufro rTulia. adamianebi, rom-
lebsac aTavisufleben mtkicebulebebis dauSveblobis gamo, 
xSir SemTxvevaSi mainc winaswari dakavebis qveS rCebian sxva 
mizezebis gamo. xolo, Tuki dakavebulebi ar arian, maTi aq-
tiuri dazverva aucileblad mimdinareobs. 
63 Cass Sunstein, Laws of Fear. Cambridge University Press. 2005.
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sasamarTlo xelisuflebis mier zedamxedve-
lobasac ar gamoricxavs, Tu misi monawileoba 
eqspertebis SesaZleblobebis mimarT ndobis 
gazrdas uwyobs xels. sanStaini acxadebs, rom 
moqalaqeebi riskebis araracionaluri Semfa-
seblebi arian, nawilobriv albaT riskis aRq-
masTan dakavSirebuli afeqturi mdgomareobis 
gamo. mecnierulad momzadebuli eqspertebi 
ki politikuri procesebisgan izolorebuli 
arian. dan kahanma da misma Tanaavtorebma ki 
sapirispiro mosazreba warmogvidgines. isini 
aRniSnaven, rom eqspertebs Soris uzarmazari 
gansxvavebebia riskis aRqmis sakiTxSi. mTavro-
bis regulirebis gazrda, rac demokratiis 
gverdis avliT xdeba, uaryofiTi mxareebiT 
xasiaTdeba, rac sazogadoebis demokratiu-
li msjelobisgan arsebiTad ar gansxvavdeba. 
konkretulad ki, dan kahani da misi kolegebi 
amtkiceben, rom uTanxmoeba araprofesiona-
lebis da eqspertebis mier riskis aRqmaSi maTi 
gansxvavebuli RirebulebebiT aris gamowveu-
li. Rirebulebebi emociebTan aris kavSirSi, 
emociebi da Rirebulebebi Tavs iyris sazoga-
doebaSi, radgan maTi Camoyalibeba kulturu-
lad aris ganpirobebuli. dan kahanis midgoma 
im mosazrebas efuZneba, rom ̀ kultura, Semec-
nebiTi kuTxiT, win uswrebs faqtebs, kultu-
ruli Rirebulebebi ganapirobeben individis 
rwmenas politikis potenciuri Sedegebis Se-
saxeb~ 64. konstitucionalizmi aris meqanizmi 
im tendenciis winaaRmdeg brZolisa, romlis 
farglebSic adamianebi konkretuli movlenis 
mosalodnelobas msgavsi movlenis warmosax-
vis SesaZleblobas ukavSireben. es tenden-
cia gansakuTrebiT teroristuli safrTxis 
konteqstSi gaizarda. 

Cveulebriv viTarebaSi sasamarTlo xeli-
suflebis politikas amarTelebs is, rom sa-
samarTlos mier uflebebis dacva yvela moqa-
laqis sasargeblod xdeba. sakiTxi sxvagvarad 
dgas, roca saqme exeba terorizmSi eWvmitanili 
pirebis gaTavisuflebas samarTalwarmoebis 
standartebis dacviT (rogor Segrovda saidu-
mlo Canawerebi, sanam aseTi informacia dasaS-
vebi gaxdeboda). gadawyvetilebebi, romlebic 
miRebul iqna principebis dacvis motiviT, sa-
zogadoebas ufro maRali riskis winaSe ayenebs, 
vidre im saqmeebs, romelTa farglebSic sapro-

64 Kahan, D. et. al.: Fear and Democracy or Fear of Democracy? A Cultural 
Evaluation of Sunstein on Risk, Yale Law School Public Law Working Paper 
No. 100. (2005), 17-18

ceduro normebis dacviT, mkvlelis gaTavisu-
fleba moxda. Tumca konstitucionalizmi mi-
zanmimarTulad Seqmnili institutia, romelic 
utilitaruli gaTvlebis ignorirebas axdens. 
kidev erTxel ismis Semdegi aqtualuri Seki-
Txva, cdeba Tu ara saerTaSoriso terorizmis 
safrTxe konstitucionalizmis wina pirobebs? 
pasuxi ki imaSi mdgomareobs, rom Cven ar varT 
informirebuli am sakiTxSi nawilobriv imi-
tom, rom konstituciuri demokratiis varau-
disgan gansxvavebiT, Cven ar vflobT sakmaris 
informacias imis Taobaze, rom saerTaSoriso 
terorizmi emuqreba usafrTxoebis garantiebs 
da iwvevs usafuZvlo panikas.

5. daskvniTi SeniSvnebi
konstituciuri saxelmwifos Tavdacva qmnis 

samarTlebrivi dacvis reJims potenciuri sa-
frTxis gaTvaliswinebiT. zogierT fenomens, 
qcevas da zogierTi jgufis moqmedebis skepti-
cizmiTa da eWviT uyurebs. amdenad, demokra-
tiis pozicia SiSis qveS Tu ara, sifrTxiliT 
mainc unda moqmedebdes. sifrTxilis iuridiu-
li da teqnikuri Sedegi isaa, rom Tavisufle-
bis Sesaxeb arsebuli prezumfciebi SesaZloa 
SeizRudos. es gansakuTrebiT sisxlis samarT-
lis procesSi udanaSaulobis prezumfcia exe-
ba. samwuxarod, rogorc prevenciuli saxelm-
wifos modeli gviCvenebs, danaSaulis zRvari 
iolad icvleba. miuxedavad imisa, `Tavisufle-
bis xelyofis~ prezumfcia mudmivad kiTxvis 
niSnis qveS ar unda dgebodes, am prezumfciis 
gavlena maTze, vinc ar xelyofs Tavisufle-
bas, mudmivad unda isinjebodes. 

principSi, saxelmwifos konstituciuri (de-
mokratiuli, liberaluri) wyobis dacvis iseTi 
meTodebi arsebobs, romlebic dasacav Rire-
bulebebs ar akninebs. am meTodebis gamoyeneba 
nawilobriv istoriul viTarebazea damokide-
buli. garda amisa, stresis garkveuli done 
da ubedurebebis mosalodneloba am meTode-
bis gamoyenebas kontrproduqtiuls xdis, Cemi 
azriT, Tavisufleba maRal riskebs moicavs. 
garkveulwilad, konstituciebi riskis gawe-
vas konstituciurs xdian, gansxvavebiT riskis 
Tavidan acilebis adamianuri midrekilebisa. 
aseTi konstituciuri arCevani liberalebis-
Tvis SeiZleba mosawoni iyos (radgan is maT 
Sexedulebebs Seesabameba), Tumca gonivru-
lobis problemas ki ver wyvets. tradiciuli 
konstituciuli struqturebi garkveuli xa-
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risxis riskebis gaTvlas da socialuri (saka-
nonmdeblo) riskis analizs Seicavs. konsti-
tuciebi riskebis Sesaxeb varauds bundovnad 
gvkarnaxoben, rac riskebis analizze gavlenas 
axdens. magram konstituciur-politikuri 
riskis analizi da misi konstituciuri manda-
tiT aRWurvili Sefaseba saboloo daskvnebis 
gakeTebis saSualebas ar iZleva: riskebis da-
saZlevi meTodebis Camoyalibebaze fundamen-
turi gavlena aqvs winaswar gaTvlebs ama Tu 
im strategiis gamoyenebis socialur fasze da 
xarjebis analizis Sedegebs. aseve, Tu ramde-
nad misaRebia mocemuli fasi sazogadoebis-
Tvis. usafrTxoeba ZviradRirebuli saWiroe-
baa (ixileT mzardi danaxarjebi usafrTxoebis 
servisebze da mgzavrebze dakisrebuli maRa-
li xarjebi, aeroportis maRali gadasaxade-
bis saxiT). konstituciuri da demokratiuli 
legitimurobis mxriv, uflebebis SezRudva da 
darRveva socialur xarjebTan aris dakavSi-
rebuli, ramac uflebebis SezRudvis zogier-
Ti forma SeiZleba gamoricxos. musulmanuri 
religiuri sazogadoebis winaaRmdeg radika-
luri zomebis miReba ukiduresad ZviradRi-
rebulia am zomebis ganxorcielebis da maTi 
kontrproduqtiulobis gamo. maT aseve mohy-
veba musulmanuri sazogadoebis winaaRmdego-
ba da izolacia. 

demokratiuli politikuri reJimis samarT-
lebrivi sazRvrebi ise unda dadgindes, rom 
Tavisuflebis uflebis xelyofa ar gamoiw-
vios. proporciulobis analizi, romelic sa-
marTlebriv saxelmwifoSi Seiqmna Cveulebrivi 
mdgomareobis saWiroebisTvis, moiTxovs, rom 
SerCeuli meTodi minimalurad zRudavdes 
uflebebs. yovelive zemoaRniSnuli saTqme-
lad bevrad ufro iolia, vidre sakeTeblad. 
es principi SesaZloa kontrteroristul 
saxelmwifozec gavrceldes, magram gasarkvevi 
isaa, vin daadgens saWiro SezRudvebis dones.

kontrteroristuli saxelmwifos Teoriu-
li mxare samTavrobo organoebisTvis miniWe-
buli Zalauflebis praqtikuli gamoyenebis 
gamowvevis winaSe dgas, Zalauflebis borotad 
gamoyenebis problemis CaTvliT. (saWiroa Za-
lauflebis borotad gamoyenebis maxasiaTe-
blebisa da wyaroebis Seswavla imisaTvis, rom 
prevenciis zomebi efeqturi iyos. Zalaufle-
bis borotad gamoyeneba, xSirad, codnis ara-
sakmarisi donis da Tavis motyuebis Sedegia.) 
CemTvis kargad cnobilia, rom konstituciuri 

saxelmwifos prevenciuli TavdacviTi zomebi, 
romlebic mosalodneli ubedurebis sawinaaR-
mdegod gamoiyeneba, gansxvavdeba im meTode-
bisgan, romlebic konstituciur saxelmwifo-
Si miRebuli zomaa da Cveulebrivi viTarebis 
dros gamoiyeneba. SezRudvebma, SesaZloa, 
Tavad konstituciuri saxelmwifos dakni-
neba moaxdinos; es ki is Rirebulebaa, rome-
lic pirvel rigSi unda iqnes daculi. bolo 
dros, gansakuTrebiT ki terorizmTan brZo-
lis konteqstSi, wesrigis efeqturad dacvis 
motiviT xSirad xdeba konstituciuri saxel-
mwifos erozia. Tumca umjobesia sirTulee-
bisTvis maSin movemzadoT, roca gonivruli 
analizis dro gvaqvs da ar davucadoT im 
dros, roca Tavs datexili sirTuleebi naC-
qarevi gadawyvetilebebis miRebas gvaiZulebs. 
yovelive zemoTqmuli imaze miuTiTebs, rom 
a) `rogorc wesi, konstitucionalizmidan~ 
gadaxveva xdeba saerTaSoriso terorizmTan 
brZolis dros; b) umjobesia konstituciu-
rad iyos damtkicebuli nebismieri gadaxveva, 
xolo rac ufro didia cvlileba miT ufro 
Zlieri unda iyos sasamarTlo da sxva saxis 
kontroli; Tumca aseTi kontroli SesaZloa 
postfaqtum ganxorcieldes. yovel SemTxveva-
Si, Tavdacvisunariani demokratiis magaliTi-
dan Cans, rom gamonaklisebis konstituciuri 
reJimi konstituciur reJims ganamtkicebs da 
mdgradobas matebs. 

aRsaniSnavia, rom SezRudvebi kontrtero-
ristul saxelmwifoSi gansxvavdeba Tavdac-
visunariani demokratiis SezRudvebisgan, ma-
Sin roca bundovaneba safrTxis albaTobis 
Sesaxeb gacilebiT ufro didia. kontrtero-
ristul saxelmwifoSi safrTxis Tavidan asa-
cileblad SerCeuli moqmedeba naklebad aris 
sajaro ganxilvis sagani. kontrteroristuli 
saxelmwifos gadaqceva prevenciul saxelmwi-
fod problemebis gareSe ver Caivlis. aseve, 
problemuria prevenciuli saxelmwifos svla 
kontrteroristuli reJimisken: es procesi 
ganamtkicebs wina aTwleulSi arsebul tenden-
cias, romlis farglebSic klasikuri konsti-
tuciuri sisxlis samarTlis procedurebi 
Seicvala, romelTa mixedviT, socialuri 
braldeba, romelsac Tavisuflebis aRkveTa65 

65 liberalur samarTalSi garkveuli bundovaneba gaCnda, 
roca dainerga winaswari dakavebis praqtika rogorc regu-
lacia, naklebi moTxovnebiT da standartebiT. arada, umetes 
SemTxvevaSi, es praqtika dasjaze uaresi iyo da faqtobrivi 
safuZveli naklebad hqonda. 
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mohyveba, moiTxovs specialur samarTlebriv 
garantiebs. konstituciuri samarTlis tra-
diciuli normebis mixedviT, danaSaulis pre-
vencia, an ufro marTebulad rom vTqvaT, ris-
kis prevencia (yovlismomcveli da seleqciuri 
dazvervis da agresiis meSveobiT) SezRudve-
bzea orientirebuli da ara Tavisuflebebze. 

jer kidev 11 seqtembramde, germaniaSi, ro-
melic saxelmwifos paradigmul samarTlebriv 
models warmoadgens, usafrTxoeba konsti-
tuciuri Rirebuleba da `obieqturi mizani~ 
gaxda, SeiaraRebuli Tavdasxmis ararsebo-
bis drosac ki66. rogorc ki usafrTxoeba sa-
marTlebrivi gadawyvetilebis faqtobrivi 
safuZveli gaxdeba, samarTlebriv kontrols 
mxolod formaluri mxare aqvs da samarTle-
brivi saxelmwifo mxolod formalurad arse-
bobs. konstituciis Tanaxmad, usafrTxoebis 
dacvis miznebi normatiuli msjelobis sagani 
aRar aris; usafrTxoebis dacvis pirobebSi 
SeuZlebelia konstituciur ZalTa balansis 
funqcionirebis SenarCuneba. faqtebis daba-
lanseba SeuZlebeli xdeba. konstituciuri 
kontroli, samarTlebrivi TvalsazrisiT, 
unda gardaiqmnas politikur kontrolad, 
radgan gadawyvetilebebis miRebisas gaTva-
liswinebuli kriteriumebi ara kanonis uze-
naesobidan, aramed faqtobrivi mdgomareobi-
dan gamomdinareobs~67.

kontrteroristuli saxelmwifo funqcio-
nirebs prevenciuli saxelmwifos msgavsad. 
es ki imas niSnavs, rom riskebis gaTvla Ti-
Tqmis yvela sferoSi mimdinareobs: safrTxis 
SegrZneba mZlavrdeba (teroristebis gegmis 
mixedviT). mas Semdeg, rac saSiSroebis gaTvla 
standartad iqceva, Tavisuflebis moTxovna68 
mxolod maSin iqneba SesaZlebeli, Tu damt-
kicdeba, rom saSiSroeba ar arsebobs. es ki im 
reJimis principebidan gansxvavdeba, romelTa 
Tavisufleba garantirebulia. 

cxadia, demokratiis dacva umTavresad so-
cialuri da politikuri sakiTxia69. samarTle-
66 100 BVerfGE 313 (1999), at 382 (faruli eleqtronuli dazvervis 
sistema saerTaSoriso organizebuli danaSaulis winaaRmdeg).
67 Lepsius, op. cit. #56.
68 Denninger, op. cit. 471.
69 Tavdacvis unaris mqone konstituciurma saxelmwifom sa-
samarTlos damoukideblobis garantirebisTvis sakmarisi 
materialuri resursebi unda gamoyos. Tumca yvelaze da-
moukidebeli da Zlieri samarTlis administrirebac ki ver 
SeZlebs demokratiis dacvas da konstituciuri saxelmwifo 
wyobis SenarCunebas, Tu masSi sakmarisi konstituciuri su-
liskveTeba ar aris, anu, Tu sasamarTloSi dasaqmebuli pire-
bi konstituciuri saxelmwifos mtkice da aqtiuri mxardam-
Werebi ar arian. 

brivi zomebi warumatebelia demokratiis dam-
cavi samTavrobo politikis gareSe. rogorc 
zemoT aRiniSna, saerTaSoriso terorizmma 
SeiZleba Seqmnas viTareba, rodesac funda-
menturi uflebebis praqtikulobis gadaxedva 
gaxdeba saWiro. uflebebis Sesaxeb msjelo-
baTa umravlesoba ar gamoricxavs uflebebis 
gadafasebas. fundamenturi uflebebi mxo-
lod droebiTia, rac uflebebze dafuZnebu-
li reJimis Sedegebis ganxilvas gamoricxavs. 
mosalodnelia, rom gamudmebulma teroriz-
mis masobrivma safrTxem iseTi reJimis Seqmna 
gvaiZulos, romlis drosac uflebebi gacile-
biT ufro mcire rols TamaSobs, vidre dRes. 
da mainc, es axali reJimic liberaluri de-
mokratia iqneba – saukeTeso arCevani moce-
mul pirobebSi. es reJimi saukeTeso libera-
luri reJimi iqneba im SemTxvevaSi, Tu xalxi 
mixvdeba da gaiziarebs SezRudvebis mizno-
briobas. sazogadoebrivi cnobadoba ki saWi-
roebis demonstrirebas mohyveba. mniSvnelo-
vania, rom aseT viTarebaSi sazogadoebaSi ar 
dainergos panika arCevnebis momlodine poli-
tikosebis da angariSvaldebulebis amcile-
beli mTavrobis mier. SezRudvebis saWiroebis 
demonstrireba da dasabuTeba gansakuTrebiT 
mniSvnelovania, radgan uflebebis SezRudvis 
winaaRmdeg seriozuli, frTxili mosazrebebi 
arsebobs, romlebic kontrteroristuli re-
Jimis mxardamWerebisTvis sakmaod Zvirfasia. 
aris ramdenime sakiTxi, ramac fundamenturi 
uflebebisken (adamianis uflebebi) svla gaa-
cocxla: samarTalwarmoebis gareSe an wame-
bis pirobebSi mniSvnelovnad izrdeba yalbi 
aRiarebebis raodenoba; xelisuflebis orga-
noebi organizaciuli mikerZoebis msxverpli 
xdebian; sityvis Tavisuflebis SezRudva War-
bobs WeSmaritebasa da inovacias; religiuri 
da eTnikuri Tavisuflebis SezRudva preven-
ciul reJimSi agresias warmoSobs da saxelmwi-
fos axal mtrebs uCens. uflebebis SezRudva 
usafrTxoebis uzrunvelyofis pirdapirpro-
porciulia. zogjer, sazogadoebrivi xarje-
bis zrdam SesaZloa gazardos usafrTxoebis 
xarisxi ise, rom Tavisuflebis mniSvnelovnad 
SezRudva saWiro ar gaxdes. magaliTad, Zvira-
dRirebuli usafrTxoebis danadgarebi aero-
portSi Seamcirebs mgzavrebis uxeS da agre-
siuli fizikur Semowmebas. 

Tu kontrteroristuli saxelmwifosTvis 
specialuri konstituciuri reJimis Seqmna 
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gaxdeba saWiro, pirvel rigSi, unda dawesdes 
SezRudvis saWiroebis dasabuTebis savalde-
bulooba. am kuTxiT, Tavdacvisunariani de-
mokratiis gamocdileba relevanturi rCeba. 
amJamad, sifrTxilis motiviT, bevri infor-
macia sazogadoebisTvis xelmisawvdomi araa 
da amdenad, maTi monawileoba gadawyvetile-
bis miRebSi uxilavis SiSis zegavleniT xdeba. 
davalebam, yvelaferi unda ganadgurdes, unda 
daadginos prevenciuli samarTlebrivi me-
Todebi. winaaRmdeg SemTxvevaSi, Cven hegelis 
mier aRwerili mdgomareobis safrTxis winaSe 
aRmovCndebiT.

`iyo eWvmitanili, niSnavs, iyo damnaSave. 
am realobis winaaRmdeg garegnuli reagire-
ba, romelic Sinagani ganzraxvidan modis, am 
konkretuli identobis dangrevas moaswavebs, 
romlisganac verafers waiReb, garda, ubra-
lod, arsebobisa~70.

racionaluri msjelobis pirveli moTxo-
vnis Tanaxmad, romelmac SesaZloa demokra-
tiuli legitimuroba SesZinos paradgimis 
gadawevas konstitucionalizmidan prevenciu-
li, dakavebis reJimze dafuZnebuli an kontr-
teroristuli usafrTxoebis saxelmwifosken, 
xalxma unda gaiazros, rom kontrterorizmis 
sisxlis samarTlebrivi modelisgan gansxvave-
biT, rodesac saubaria cvlilebebze sisxlis 
samarTlis konkretul nawilebSi, kontrtero-
ristuli RonisZiebebi mimarTulia ara mxo-
lod terorizmis wyarosken, aramed gavlenas 
axdens mTel sazogadoebaze. magaliTad, pa-
triotis aqtiT dasaSvebi gaxda `udanaSaulo 
amerikelebis~ piradi monacemebis gacnoba, maT 
monacemebsa da eWvmitanil teroristebs an 
teroristul organizaciebs Soris kavSirebis 
demonstrirebis gareSe. kontrteroristuli 
saxelmwifos Zlier variantSi, prevencia moi-
Txovs yvela moqalaqe da moqalaqeobis armqone 
ganvixiloT rogorc riskfaqtori, Tumca ara 
Tanabarzomierad. socialuri jgufebis mi-
marT gansxvavebuli SezRudvebis gamoyeneba, 
religiuri da eTnikuri warmoSobis mixedviT, 
70 gonebis filosofia #591. bailius Targmani. hegeli gu-
lisxmobda frangul terors. iakobianuri teroris logi-
kas hegeli axasiaTebs rogorc erTi fraqciis mier sxva 
fraqciebis marTvas saxelmwifos kontrolis gziT, rac 
safrTxis mosalodnelobaze dafuZnebuli reJimis arqeti-
pia demokratiaSi warmodgenili. rogorc franguli magali-
Tidan Cans, SeTqmulebis arsebobis mtkiceba sazogadoebaSi 
sagangebo mdgomareobis gamocxadebis safuZveli iyo, rac 
iakobianuri xelmZRvanelobisTvis brwyinvale SesaZlebloba 
(nawilobriv gayalbebuli) iyo oponentebis mosaSoreblad, 
sakmarisi sazogadoebrivi mxardaWeris mosapoveblad da Si-
Sis dasanergad.

diskriminaciis fundamentur problemas war-
moSobs. msubuq religiur diskriminacias ga-
nekuTvneba, magaliTad, sxvadasxva religiis 
warmomadgenlis gansxvavebuli Cxreka aero-
portSi. prevenciis mizniT danergili SezRu-
dvebi sazogadoebis yvela sferos SeiZleba 
moicavdes da ara mxolod sisxlis samarTals. 
sazogadoebis gadasawyveti unda iyos, Tu ram-
denad mzad varT, miviRoT iseTi yoveldRiuri 
cxovreba, romelic danaSaulis prevenciazea 
orientirebuli. bolos da bolos, saerTaSo-
riso terorizmi xom swored Tanamedroveobis 
Cveulebrivi instrumentebiT gaxda SesaZle-
beli - im saSualebebiT, romlebic uaRresad 
mniSvnelovania globalizebuli samyarosTvis. 
esenia: interneti, SeuzRudavi mogzauroba da 
urTierTkavSiris sxva formebi. SezRudvebi, 
romlebic am saSualebebze teroristebis xel-
misawvdomobis limitirebas isaxavs miznad sxva 
momxmareblebsac zRudavs (ixileT telefonis 
nomrebis Senaxva, samoc milionamde winaswar 
gadaxdili sakredito baraTebis SezRudva, 
radgan isini fulis gaTeTrebis saukeTeso sa-
Sualebebia da a.S.).

sajaro ganxilvebSi moqalaqeobis funda-
menturi sakiTxebi da kacobriobis sazRvrebi, 
romlebic adamianebs aerTianebs ubedure-
bis Jams, unda gairkves: aris Tu ara sazoga-
doeba mzad, daTmos Tanasworobaze dafuZne-
buli erTianoba, Tu moqalaqeoba gulisxmobs 
imas, rom mTelma sazogadoebam unda itvir-
Tos Tanabari riski rasobriv an religiur sa-
fuZvelze eqstradiqciis dauSveblobis gamo? 
bolos da bolos, aseTi solidaroba moqala-
qeobis da erovnulobis safuZvelia. ers urCe-
vnia, Caebas omSi (normatiuli Teoriis mixed-
viT) im SemTxvevaSi, Tu mSvidobis SenarCuneba 
moiTxovs konkretuli pirovnebis an jgufis 
(an teritoriis nawilis, romelze mcxovreb 
adamianebs ar surT qveynis datoveba) sxva 
qveynisTvis gadacemas an qveynidan gaZevebas. 
aseTi iyo misaRebi standarti saberZneTSi. 
konstitucionalizmis funqcia, konkretulad 
ki umciresobebis dacva, sakmaod Zlier argu-
mentebs gvTavazobs sazogadoebrivi emociebis 
da crurwmenebis Sedegad efeqturobis gazr-
dis mizniT gamoyenebuli diskriminatoruli, 
prevenciuli zomebis sawinaaRmdegod. maTi 
gamoyeneba, administraciul procedurebTan 
erTad, udanaSaulo adamianebis did jgufebs 
daazaralebs, romelTac Tavis dacva Cveule-
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briv demokratiul procesSi ar ZaluZT71. bu-
nebrivia, rogorc ki SemzRudveli zomebi ze-
moqmedebs mxolod sxva adamianebis jgufebze, 
maSin am zomebis aRiareba da miReba uproble-
mod xdeba Cven mier, Tu isini Cven ar gvexeba, 
maTi uxeSobis xarisxis miuxedavadac ki. 

qyeynebSi, sadac teroristuli Tavdasxmebi 
yoveldRiuri rutina gaxdeba da qveynebSi, sa-
dac Tavdasxmebi ukve iqca rutinad, Tu sazo-
gadoebas SiSis qveS uwevs brZanebebis miReba, 
maSin maT erTaderTi fundamentaluri arCe-
vani rCebaT, romelic rTuli moraluri arCe-
vani iqneba. teroristi ar aRiarebs msxverpls 
adamianad: da sazogadoebaSi, romlis winaSec 
masobrivi terorizmis safrTxeebi dgas (ka-
mikaZeebis yoveldRiuri TviTmkvlelobebiT 
da masobrivi ganadgurebis potenciuri safr-
TxiT), teroristebi da maTi mxardamWerebi 
TiToeuli moqalaqis mimarT minimalur pati-
viscemasac ki ar iCenen. aseT viTarebaSi, ur-
Tulesi iqneba, miiCnio teroristi adamianad, 
arsebad, romelsac Rirseba gaaCnia. cxadia, 
kantiseuli problemebi (pragmatuli proble-
mebi teroristis vinaobis amocnobisas Secdo-
mis daSvebasTan dakavSirebiT72) gvkarnaxoben, 
rom arasodes unda moveqceT meore adamians 
araadmianurad. Tumca kanti Zalze abstraq-
tul moralur arsebas gulisxmobda. odesme 
Tu ufiqria mas iseT sirTuleze, rogoricaa 
pirovnebis degradireba, romelic SemdgomSi 
mTeli sazogadoebis degradirebasa da damci-
rebaSi monawileobs. 

71 am mosazrebas bevri avtori aJRerebs, citirebulia 
grosTan, 1035 SeniSvna 105.
72 rogorc Cans, terorizmis prevenciis treiningi ar moicavs 
iseT sakiTxebs, rogoricaa identobis SecdomiT dadgena, am-
denad, gonebrivad moSlili moqalaqeebi mosalodnelia, rom 
iyvnen fataluri prevenciuli intervenciis samizne. 


