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saerTaSoriso samarTlis magistri, doqtori,

adamianis uflebaTa evropuli sasamarTlos saregistracio samsaxuris iuristi1.

Sesavali

adamianis uflebaTa evropuli konvenciis (SemdgomSi teqstSi `konvencia~) me-6 
muxlis pirveli punqti konvenciis erT-erTi xSirad citirebuli normaa, romelic 
adgens dacvis `CarCoebs~ sasamarTlo warmoebis sferoSi. is albaT konvenciis yve-
laze cnobili muxlia da, savaraudod, yvelaze xSirad adamianis uflebaTa evropul 
sasamarTlos (SemdgomSi teqstSi `evropuli sasamarTlo~) am muxlze aqvs miTiTeba 
gakeTebuli Tavis praqtikaSi. amitom, gasakviri ar aris, rom winamdebare naSromis 
ZiriTadi Tema swored es ufleba – samarTliani sasamarTlos uflebaa.

am kvlevis mizania `samarTlianobis~ cnebis gansazRvra sisxlis samarTalwarmoe-
bis procedurebis konteqstSi. gavecnobiT im magaliTebs, rodesac praqtika ewi-
naaRmdegeba samarTlianobis principebs (mtkicebulebis `arasamarTliani~ Sefasebis 
magaliTebze, maT Soris, ganxiluli iqneba cudad mopyrobis gziT mopovebuli mt-
kicebuleba da sisxlis samarTlis saqmeTa gamartivebuli sasamarTlo mosmenebi, 

1 am statiaSi gamoTqmuli mosazrebebi mxolod avtors ekuTvnis da ar gamoxatavs romelime dawesebulebis 
pozicias.
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romlebic danaSaulis sadavo aRiarebas eyrdnoba). naSromis meore mizania, vimsje-
loT sisxlis samarTalwarmoebis uaxlesi precedentebis samarTlianobaze da da-
vadginoT, Tu rogor ganviTarda samarTlianobis cnebis standartebi sasamarTlo 
praqtikaSi.

mtkicebulebebis arasamarTliani Sefasebis zemoT naxsenebi magaliTebi sisxlis 
samarTlis saqmeTa sruli da Sekvecili sasamarTlo mosmenebis mimdinareobisas Sem
TxveviT ar iqna SerCeuli. isini umetesad im qveynebis precedentul samarTals 
ukavSirdeba, sadac axlaxans dainerga garkveuli procedurebi, romlebic manamde 
ucnobi iyo am qveynebis samarTlebrivi sistemisa da sisxlis samarTlis iusticiis-
Tvis, agreTve im qveynebisas, sadac Sidasaxelmwifoebriv doneze cdiloben Sejibre-
biTobis konteqstis gaZlierebas sisxlis samarTlis saqmis sasamarTlo mosmenaze. 
amgvarad, am qveynebis gamocdileba, romelic evropuli sasamarTlos preceden-
tul samarTalSi aris Sefasebuli, SeiZleba gamodges rogorc indikatori, rome-
lic daadgens moqmedi Sidasaxelmwifoebrivi sasamarTlo praqtikis da Sesabamisi 
kanonmdeblobis Sesabamisobas konvenciis me-6 muxlidan gamomdinare moTxovnebTan 
samarTlianobaze. 

sisxlis samarTalwarmoebis samarTlianobis 
gansazRvris rTuli amocana

cnobili me-6 muxlis pirveli punqti adgens, rom `sisxlissamarTlebrivi bral-
debis gansazRvrisas... yvelas aqvs ufleba misi saqmis samarTlian da Ria mosmenaze 
kanonis mier Seqmnili damoukidebeli da miukerZoebeli tribunalis mier drois 
gansazRvrul vadaSi...~ Tavdapirvelad `samarTliani sasamarTlos~ standartis Ca-
moyalibeba efuZneboda `saerTaSoriso samarTalSi iuridiulad dasabuTebuli te-
qstis SemuSavebis ideas [vinaidan], adamianis uflebaTa sayovelTao deklaracia2 
moklebuli iyo sizustes... da arsebobda teqstis daxvewis saWiroeba, romelic iu-
riduli TvalsazrisiT mavaldebulebeli iqneboda~3. Tumca, rogorc vxedavT, es Ta-
vidanve ararealisturi idea ar ganxorcielda da evropul sasamarTlos sakmarisi 
sivrce darCa iuridiuli SemoqmedebisTvis standartis Sesaqmnelad da misi mniS-
vnelobis kidev ufro dasaxvewad. SeiZleba vinmem mxolod ivaraudos, rom konven-
ciis Semqmnelebs Tavdapirvelad swored es mizani amoZravebdaT, radgan konvenciis 
mosamzadebel samuSao masalaSi naTlad ar Cans, Tu ra motivaciiT iqna formulire-
buli me-6 muxlis zemoT naxsenebi teqsti dRevandeli saxiT.

2 ix. amasTan dakavSirebiT, samoqalaqo da politikur uflebaTa saerTaSoriso paqti, 1996(999 UNTS 171, 6 ILM 383 
(1967)). amboben, rom am or debulebas Soris didi gansxvavebaa.
3 ianis, qei da bredli. European Human Rights Law: Text and Materials. OUP, 1990, gv. 13.
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albaT mizezTagan yvelaze savaraudo is iyo, rom am normiT, rogorc konvenciis 
bevri sxva arsebiTi normiTac, Seqmniliyo standarti, romelsac moqnilad gamoiye-
nebda sasamarTlo da amgvarad, mis gansazRvrasa da mniSvnelobis ganviTarebasac 
SeZlebda sasamarTlo praqtikiT. aRsaniSnavia meore SesaZlebeli mizezic. albaT es 
muxli garkveulwilad warmoadgenda kompromiss, romelzec konvenciis Semoqmedebi 
SeTanxmdnen da romelic maT gansxvavebul midgomebs asaxavda sisxlis samarTlis sa-
qmeTa gadawyvetasTan mimarTebiT, rac saTaves kontinenturi da saerTo samarTlis 
tradiciebidan iRebs4. aseve kompromisi iqna miRweuli imasTan dakavSirebiTac, Tu 
ra aris samarTliani da ra ara sxvadasxva evropuli qveynis tradiciebze dafuZne-
buli sisxlis samarTalwarmoebis konteqstSi.

unda vaRiaroT, rom calke aRebuli `samarTlianobis~ cnebis gansazRvra ioli 
saqme ar aris. mas Zalze farTo, SeiZleba iTqvas, Rrma filosofiuri da Teoriuli 
mniSvneloba aqvs TavisTavad da uamravi ganmarteba SeiZleba mieces. magaliTad, gan-
martebiTi leqsikoni sasamarTlosTan dakavSirebiT samarTlianis aseT ganmartebas 
iZleva: `miukerZoebeli da patiosani, Tavisufali winaswari ganwyobis, favoritiz-
misa da sakuTari interesebisgan; agreTve – obieqturi; da Tanaswori konfliqtur 
interesebs Soris~5.

samarTlianoba samarTlis konteqstSi xSirad ukavSirdeba socialur samar-
Tals, xolo britaneTSi kanonebis samarTlian sistemas. samarTlianobis cneba 
aseve xSirad ganixileba bunebiTi samarTlis doqtrinis konteqstSi im faqtis 
gamo, rom am cnebis interpretaciaze didi gavlenis umetes nawils bunebiTi sa-
marTlis Teoriul safuZvlebamde mivyavarT6. Tumca `samarTlianoba~ namdvilad 
iZens iuridiul mniSvnelobas, roca is marTlmsajulebis ganxorcielebis konte-
qstSi, ufro konkretulad ki sisxlis samarTlis saqmeebSi marTlmsajulebis 
aRsrulebisas gamoiyeneba. am konteqstSi samarTlianobis gansazRvris da misTvis 
proceduruli mniSvnelobis dadgenis ramdenime mcdelobas hqonda adgili7, rac 
ufro Teoriul da filosofiur xasiaTs atarebda da umetesad SejibrebiTo-
bis sistemis msoflmxedvelobidan momdinareobda8. magaliTad, marTlmsajule-
bis ganxorcielebis Tanamedrove sistemisadmi ideologiurad dapirispirebuli 
socialisturi qveynebi am cnebas sakuTari miznebisTvis iyenebdnen, ganmarta-
vdnen ra samarTlianobas rogorc sasamarTlo sxdomis monawileebis socialur 
Tanasworobas9. Tumca es momdinareobda klasikuri sabWouri midgomidan, rome-

4 d. j. harisi, m. o’boili, s. uorbriki. The Law of the European Convention on Human Rights. London, Dublin, Edinbourg: But-
terworths. 1995 , gv. 164; d. j. harisi, m. o’boili, e. p. beitsi, s. m. baqli. Law of the European Convention on Human Rights. 
OUP, meore gamocema, 2009, gv. 203.
5 Black’s Law Dictionary, me-6 gamocema (sentpol, minesota: West Publishing Co), 1990.
6 jeri maheri. Natural Justice as Fairness. In The Legal Mind. Essays for Tony Honore. Ed. Neil MacCormick and Peter Birks. (Claredon 
Press: Oxford). (1986). Ggv. 103-121.
7 ix. magaliTad, jon roulsi. Theory of Justice (Cambridge, Mass.) (1972). gv. 83-89 (meore gamocema).
8 sTiven TreCseli. Why must trials be fair? Israel Law Review. Vol. 31. 1997,gv. 98.
9 m.s. strogoviCi On Adversariness and Procedural Functions in the Soviet Criminal Procedure. //Pravovedeniye. 1962. -№ 2,gv. 106-114.
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lic sisxlissamarTlebrivi proceduris mizans saxelmwifosTvis dasjis uflebis 
damkvidrebis procesad miiCnevda10.

marTlmsajulebis ganxorcielebis konteqstSi `samarTlianobis~ cnebis ganxilvi-
sas unda davsvaT kiTxva, pirvel rigSi, `arsebiT samarTlianobaze~/~sasamarTlo sa-
qmiswarmoebis Sedegis samarTlianobaze~ (anu Sedegis samarTlianobaze) vsaubrobT 
Tu procedurul samarTlianobaze. cxadia, rom sisxlissamarTlebrivi saqmis war-
moebis Sedegi yovelTvis `samarTliani~ ar iqneba (gansakuTrebiT ki sasamarTlo 
sxdomis zogierTi monawilisTvis, magaliTad, braldebulisTvis, romelic Civis usa-
marTlo Sedegze – mis damnaSved cnobaze, an samoqalaqo mosarCelisTvis, romelsac 
sasamarTlos mier gansazRvruli kompensaciis raodenoba arasakmarisad miaCnia). ase 
rom, samarTlianoba SesaZloa filosofiur an zneobriv Rirebulebad aRiqmebodes11. 
aqedan gamomdinare, xazs gavusvamT, rom, Teoriuli TvalsazrisiT, `sisxlissamarT-
lebrivi braldebis~ nebismieri saxis dadgenisas gaTvaliswinebuli unda iqnes sa-
marTlianobis orive aspeqti – arsebiTic da procedurulic.

SeiZleba iTqvas, rom proceduruli samarTlianobis cneba Semdeg elementebs moicavs:

Tavad arsebuli proceduris `samarTlianobas~, romelic eyrdnoba im mosazre-
bas, rom procedura swored mxareebisTvis iqmneba da im SemTxvevaSi, Tu romelime 
proceduris gamoyenebiT erT-erT mxares eniWeba upiratesoba ueWvelad mivdivarT 
usamarTlo gadawyvetilebamde;

-	 `mTliani sistemis samarTlianobas~, rac saxelmwifos mier sisxlis samarT-
lis marTlmsajulebis ganxorcielebis safuZvlad kanonis uzenaesobis principis 
farTo gaazrebas gulisxmobs da rac moicavs, inter alia, sisxlis samarTlis 
mocemuli proceduruli kanonmdeblobis xarisxs da mis `samarTlian~ gamoyenebas 
praqtikaSi samarTaldamcavebisa da sasamarTloebis mier12.

magram zemoT CamoTvlili Teoriuli safuZvlebi konvenciis me-6 muxliT gaTva-
liswinebul samarTlianobis konceftualuri moqmedebis sferos ar akmayofilebs, 
vinaidan samarTlianobam sakuTari gansakuTrebuli mniSvneloba SeiZina am konte-
qstSi da iqca im Rirebulebad, rac saerToa evropuli qveynebis zneobrivi, eTikuri 
da samarTlebrivi memkvidreobisTvis. es midgoma, romelic xazs usvams samarTlian 
sasamarTloze uflebis mniSvnelobas, asaxulia sasamarTlos cnobil, 80-iani wle-
bis precedentul samarTalSi, sadac sasamarTlom xazgasmiT aRniSna, rom uflebas 
marTlmsajulebis samarTlian ganxorcielebaze iseTi TvalsaCino adgili uWiravs 
demokratiul sazogadoebaSi, rom is ar SeiZleba marTebulobas Seewiros. gaumarT-
lebelia, agreTve, am uflebis darRvevis gamarTleba saSiSi borotmoqmedebis winaaR-

10 foinicki. i.a. The Course of Criminal Procedure. 1912, meoTxe gamocema gv. 4.
11 sTiven TreCseli. Supra gv. 95.
12 niko iorgi. Are inquisitorial and adversarial systems converging? In Harding, Fennel and Jorg. Criminal Justice in Europe. A Compara-
tive Study. (Clairdon Press). (1995). gv. 42-43.
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mdeg brZolisa Tu sazogadoebisTvis safrTxis Semcveli mZime danaSaulis gaxsnis 
aucileblobiT, ise, rom mtkicebulebebis mopovebis kanonieri gzebi ugulebelvyoT.13

`rouvi da devisi gaerTianebuli samefos winaaRmdeg~ evropuli sasamarTlos erT-
erTi bolo saqmea.14 aq sasamarTlos didma palatam isev daadastura adrindeli praq-
tika da ganmeorebiT ganacxada, rom ufleba samarTlian sasamarTloze, `wakiTxuli 
mTlianobaSi, garantias aZlevs braldebuls, rom man efeqturi monawileoba miiRos 
sisxlis samarTlis saqmis sasamarTlo sxdomaze~. sasamarTlom ganacxada, agreTve, 
rom samarTlian sasamarTloze uflebis fundamenturi aspeqtia, rom sisxlissa-
marTlebrivi saqmiswarmoeba, maT Soris iseTi elementebi, romlebic proceduras 
ukavSirdeba, SejibrebiTi bunebis iyos da braldebisa da dacvis mxareebs Soris 
Tanasworoba arsebobdes. dauSvebelia ganmcxadeblis Cayeneba iseT araxelsayrel 
mdgomareobaSi braldebasTan SedarebiT, rom man ver Seiswavlos saqmis masalebi an 
maTi yvelaze mniSvnelovani nawili, romelsac gadamwyveti mniSvneloba aqvs piris 
damnaSaved cnobis saqmeSi15.

magram miuTiTa ra sxva saqmeze, sasamarTlom gamoitana daskvna, im mizniT, rom 
sasamarTlom daadginos, dairRva Tu ara samarTlianobis principi sisxlissamarT-
lebrivi saqmis warmoebisas, Seswavlili unda iqnes, samarTlianad warimarTa Tu 
ara saqmesTan dakavSirebuli yvela procedura mTlianobaSi, maT Soris saapelacio 
procedurebi da Cvenebis CamorTmeva, sabolood ki, sasamarTlos erTaderTi amo-
cana darCeba Sesasrulebeli – daadginos, iyo Tu ara samarTlianad Catarebuli 
yvela procedura mTlianobaSi, maT Soris Cvenebis CamorTmeva.16

amgvarad, sasamarTlos precedentuli samarTlis mixedviT, SeiZleba iTqvas, rom 
sisxlissamarTlebrivi saqmis warmoebis konteqstSi `samarTlianoba~ moicavs Sem-
deg aspeqtebs: mxareTa Tanasworobas, procesis SejibrebiTobis bunebas17, marTlmsa-
julebis aRsrulebis sajaroobas, sisxlis samarTlis braleulobis damoukidebel 
da miukerZoebul Semowmebas, efeqtur monawileobas saqmis ganxilvaSi, maT Soris 
dacvis uflebis Sesabamis da marTebul ganxorcielebas, saqmis SeswavlisTvis ga-
moyofil gonivrul dros da a.S.18

13 ix. `delkurti belgiis winaaRmdeg~; 1970 wlis 17 ianvris ganaCeni; seria `a~, #11; gv.15, § 25; `kostovski nid-
erlandebis winaaRmdeg~, 20 noemberi, 1989; seria `a~, § 44; #166.
14 ix. `rouvi da devisi gaerTianebuli samefos winaaRmdeg~, № 28901/95, § 34, adamianis uflebaTa evropuli 
sasamarTlo 2000‑II.
15 ix. `mirilaSvili ruseTis winaaRmdeg~, #6293/04; §§ 228 - 229; 2008 wlis 11 dekemberi (am ganaCenSi saubaria 
sxvadasxva saxis mtkicebulebaTa mtkicebulebiT Rirebulebaze, maT Soris satelefono saubris CaweriT mop-
ovebul mtkicebulebaze da eqspertis Cvenebis interpretaciaze).
16 ix. `edvardsi gaerTianebuli samefos winaaRmdeg~, 1992 wlis 16 dekemberi, § 34, seria ~a~, 247-B.
17 sisxlissamarTlebrivi saqmis warmoebis revoluciamdel (1917 wlamde) TeoriaSi procesis SejibrebiToba 
niSnavda sisxlissamarTlebrivi proceduris sam funqciad dayofas – sabraldebo, dacvisa da sasamarTlo 
funqciebad, romlebic Teoriulad ar unda damTxveodnen erTmaneTs. am Teoriis momxreebi iyvnen kievis wm. 
vladimiris universitetis profesori d.g. talbergi (1889) da i. i. foinicki. sabWoTa periodSic igive midgo-
mas iziarebdnen, Tumca mxolod Teoriul nawilSi.
18 karen reidi. A Practitioner’s Guide to the European Convention on Human Rights. London: Sweet and Maxwell. 1998, gv. 51; karen 
reidi. A Practitioner’s Guide to the European Convention on Human Rights. London, 2008; mesame gamocema, gv. 66.
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SeiZleba davaskvnaT, rom zogadi midgoma precedentul samarTalSi mdgomareobs 
imaSi, rom sasamarTlo ufro imis Sefasebas akeTebs, Tu ra aris arasamarTliani, 
vidre gansazRvravs, Tu ras unda hgavdes samarTliani procesi19. Tumca imisTvis, 
rom zemoT dadgenili principebis gamoyeneba moxdes, saWiro iqneba im gansakuTre-
buli garemoebebis Sefaseba, romlebSic sasamarTlos dadgenileba gamoaqvs sisxlis 
samarTalwarmoebis romelime proceduris arasamarTlianad cnobis Sesaxeb. amaze 
dayrdnobiT SevadaroT samarTlianobis zemoT ganxiluli principebi garkveul ma-
galiTebs sasamarTlo praqtikidan imasTan dakavSirebiT, Tu rogor afasebs sasa-
marTlo sisxlis samarTlis saqmeebs, romlebSic saCivrebia darTuli mtkicebulebis 
arakanonierad mopovebis Sesaxeb.

mtkicebulebis arasaTanado SefasebiT gamowveuli 
arasamarTliani sisxlis samarTalwarmoeba

SeiZleba Tu ara, iTqvas, rom sisxlis samarTalwarmoeba arasamarTlianad wari-
marTa, Tu, rogorc amtkiceben, mtkicebuleba ar Sefasda sworad? rogorc wesi, am 
kiTxvaze pasuxia – ara. aseTi daskvnis safuZvels iZleva is faqti, rom mtkicebule-
bis arasaTanadod SefasebasTan dakavSirebuli gancxadebebi, garkveuli mtkicebule-
bebis dasaSvebobasTan da mtkicebulebis maT ZalasTan dakavSirebuli sakiTxebi, 
iseve, rogorc Sidasaxelmwifoebrivi proceduruli an materialuri kanonmdeblo-
bis araswori gamoyenebis SemTxvevebi, evropuli sasamarTlos kompetenciis sferos 
scildeba. sasamarTlos precedentuli samarTali ar adgens wesebs, Tu rogor unda 
Sefasdes mtkicebuleba an romels unda mieniWos meti damamtkicebeli Rirebuleba an 
upiratesoba. sasamarTlosTvis es sakiTxebi aSkarad dauSvebelia Semdgomi arsebiTi 
ganxilvisTvis da, saerTod, miiCneva e.w. `meoTxe instanciis bunebis sarCelebad~, Tu 
sasamarTlosTvis wardgenil gancxadadebebSi es problemebia wamoWrili. am kuTxiT 
sasamarTlom ramdenjerme ganacxada, rom misi damxmare buneba pirveli instanciis 
tribunalis da Sidasaxelmwifoebrivi sasamarTlo uwyebebis Canacvlebis uflebas 
ar iZleva mtkicebulebebis SefasebasTan an faqtebis moZiebasTan dakavSirebul sa-
kiTxebSi. am problemebis gadasaWrelad, sasamarTlos mudmivi praqtikis mixedviT, 
Sidasaxelmwifoebrivi organoebi ukeTes mdgomareobaSi arian20. Tu rogor wyvets 
sasamarTlo meoTxe instanciis saCivrebsa da ganmartebebTan dakavSirebul saki-
Txebs da ratom cxaddeba isini Cveulebriv dauSveblad, kargad Cans sasamarTlos 
gadawyvetilebaSi, romelic man gia facurias mier Setanil ganacxadze miiRo saqmeSi 
`gia facuria saqarTvelos winaaRmdeg~21.

19 karen reidi. supra, mesame gamocema gv. 67 - 68.
20 ix. `kovali ukrainis winaaRmdeg~, # 65550/01, § 118, 19 oqtomberi, 2006.
21 ix. `facuria saqarTvelos winaaRmdeg~, # 30779/04, §§ 86 - 87, 6 noemberi, 2007.
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magram zemoT mocemuli zogadi midgomis miuxedavad, romelic sasamarTlos mud-
miv precedentul samarTals eyrdnoba, evropuli sasamarTlo Tavis praqtikaSi mka-
fiod acxadebs, is Seiswavlis, Tu rogor iqna mtkicebuleba mopovebuli, miT umetes, 
Tu mtkicebuleba iseTi gziT iqna mopovebuli, romelzec amtkiceben, rom ukanono 
iyo, gansakuTrebiT ki, Tu mas gadamwyveti mniSvneloba hqonda piris braleulad 
cnobis saqmeSi. sasamarTlo sifrTxiliT ekideba agreTve gaurkvevel viTarebaSi 
mopovebul mainkriminirebel mtkicebulebas, romelic erTaderTi samxilia piris 
gasamarTlebis dasasabuTeblad.

sasamarTlos praqtikas rom mivubrundeT, rogorc wesi, precedentuli samarTali 
adgens, rom ufleba samarTlian sasamarTloze gulisxmobs, rom nebismieri saxis 
mtkicebuleba warmodgenili unda iqnes sajaro mosmenaze braldebulis Tandaswre-
biT, sawinaaRmdego argumentebis mosmenis mizniT; gansasjels unda mieces Sesabamisi 
da saTanado SesaZlebloba, rom daupirispirdes mis winaaRmdeg gamosul mowmes da 
dakiTxos is roca gancxadebebi keTdeba, an mogviano etapze. me-6 muxlis pirveli 
punqtis garantiebTan SesabamisobaSi rom iyos, gasamarTleba mxolod an Zireulad 
im mowmis Cvenebebis imedze ar unda iyos, romlis dakiTxvis saSualebac gansasjels 
ar hqonia, an ufro zogadad, mxolod im mtkicebulebas ar unda eyrdnobodes, ro-
melic ar Seswavlila gamoZiebis an sasamarTlo procesis dros. aq Sedis agent-
provokatorebisa22 da anonimi mowmeebis23 mier warmodgenil masalaze dafuZnebuli 
mtkicebulebebic, rac ar Sedioda sasamarTlos mier gansaxilvel sakiTxebSi.

amgvari SemTxvevebi gamovlinda evropuli sasamarTlos ramdenime bolodro
indel saqmeSi im qveynebidan, sadac kontinenturi da inkviziciuri sisxlis samarT-
lis iusticiis tradiciebi aqvT.

magaliTad, erT-erT saqmeSi ruseTis winaaRmdeg, romelic evropul sasamarTloSi 
vladimer romanovma24 aRZra, ganmcxadeblis gasamarTleba efuZneboda im msxverplis 
Cvenebas, romelic sasamarTloSi ar gamocxadebula. es imas niSnavs, rom ganmcxa-
debels saSualeba ar hqonia, kiTxvis qveS daeyenebina msxverplis gancxadebebi, 
romlebsac gadamwyveti mniSvneloba hqonda misi damnaSaved cnobisTvis. am faqtebis 
safuZvelze sasamarTlom daaskvna, rom ganmcxadeblis sasamarTlo procesi arasa-
marTliani iyo. amave saqmeze sasamarTlom aRniSna, rom vinaidan Tanabraldebulebis 
mier bralis aRiarebis Sesaxeb gakeTebuli gancxadebebi mogvianebiT, saqmis sasa-
marTloSi gadacemis Semdeg, ukan iqna waRebuli maT mier, radgan, rogorc isini amt-
kicebdnen, gamomZieblis mxridan maT iZulebas hqonda adgili, es gancxadebebi mtki-
cebulebad ar unda yofiliyo miRebuli ganmcxadeblis procesze da maT ar gaaCndaT 

22 ix. `Teixeira de kastro portugaliis winaaRmdeg~, 9 ivnisi, 1998, gadawyvetilebebisa da ganaCenebis angariSi 
1998-IV (damatebiTi ganxilvebisTvis ixileT am saqmeze darTuli gansxvavebuli azri).
23 ix. `Taqskveti belgiis winaaRmdeg~, # 926/05, § 68, adamianis uflebaTa evropuli sasamarTlo, 2009... (saqme 
gadaeca did palatas).
24 ix. `vladimer romanovi ruseTis winaaRmdeg~, # 41461/02, 24 ivlisi, 2008.
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imdenad didi mtkicebulebiTi Rirebuleba, rac sakmarisi iqneboda ganmcxadeblis 
damnaSaved cnobisaTvis25. rac Seexeba Tanabraldebulis mier bralis aRiarebas, sa-
samarTlom aRniSna, rom amgvari gancxadeba bralis aRiarebis Sesaxeb dasaSvebia 
mxolod am Tanabraldebulis mier danaSaulis Cadenis faqtis dasadgenad, vinaidan 
mis mier bralis aRiareba TavisTavad ar amtkicebs, rom ganmcxadebelic gareuli 
iyo danaSaulSi.

kidev erTi sakiTxia fizikuri iZulebiT mopovebuli mtkicebulebis gamoyeneba Zi-
riTad samxilad ganmcxadeblis damnaSaved cnobisTvis. evropuli sasamarTlos erT-
erT uaxles saqmeSi germaniis winaaRmdeg, kerZod, `jelohi germaniis winaaRmdeg~,26 
sasamarTlos didma palatam daadgina konvenciis me-6 muxlis darRveva da ganacxada, 
rom saqmiswarmoeba mTlianobaSi iyo arasamarTliani. sasamarTlo daeyrdno ganmcxa-
deblis saCivars, romelSic is amtkicebda, rom mas ZaliT miaRebines gulis asarevi 
wamali da am gziT mopovebuli mtkicebuleba (mis mier gadaylapuli preparati) – 
misi azriT, ukanonod mopovebuli – gamoyenebuli iqna mis winaaRmdeg sasamarTloSi. 
sasamarTlom daadgina, rom oficialurma pirebma ganmcxadebeli misi survilis sawi-
naaRmdegod dauqvemdebares mZime fizikur da fsiqologiur zewolas da aiZules, 
guli aeria ara samkurnalo mizniT, aramed mtkicebulebis misaRebad, rasac isedac 
moipovebdnen naklebad Semawuxebeli meTodebiT. es ki winaaRmdegobaSi modioda 
konvenciis me-3 muxliT gaTvaliswinebul cudi mopyrobis srulad akrZalvasTan. 
amgvarad, sasamarTlom gadawyvita, rom mtkicebuleba mopovebuli iyo iseTi gziT, 
rac arRvevda konvenciis umTavres akrZalvas da es mopovebuli mtkicebuleba ga-
damwyveti iyo ganmcxadeblis damnaSaved cnobisTvis. Sesabamisad, im mtkicebulebis 
gamoyeneba, romelic miRebuli iqna ganmcxadeblisTvis gulis asarevi wamlis iZule-
biTi daleviT, ewinaaRmdegeboda sazogadoebriv interess da misi procesi mTliano-
baSi arasamarTlianad iqna cnobili.

zemoT ganxiluli sastiki/cudi mopyrobis Sedegad mopovebuli mtkicebulebis 
daSvebis msgavsi da albaT ufro pirdapiri SemTxveva iyo Seswavlili saqmeSi `ole-
qsandr ieremenko ukrainis winaaRmdeg~27. ieremenko daapatimres eWvis safuZvelze, 
rom is ramdenime mkvlelobaSi iyo gareuli. ganmcxadebeli Cioda, rom winaswar pa-
timrobaSi mas policielebi sastikad moeqcnen da oficialurma pirebma saTanadod 
ar Seiswavles mis mier wamoyenebuli braldebebi sastik mopyrobasTan dakavSire-
biT. man dakavebaSi yofnisas ramdenjerme Tqva uari damcvelze da aRiara danaSauli, 
roca brali wauyenes. magram mogvianebiT, mas Semdeg, rac ganmcxadebels iuridiu-
li daxmareba aRmouCines, sasamarTlos mimdinareobisas man uaryo danaSaulSi mo-
nawileoba. Semdeg, roca mis damcvels gamomZieblis gadawyvetilebiT acileba misces 

25 ix. `m.h. gaerTianebuli samefos winaaRmdeg~ (# 28572/95, komisiis 1997 wlis 17 ianvris daskvna), romelic 
ufro detalurad aRwers tests damnaSavis Tanamzraxvelebis mier danaSaulis aRiarebis dasaSvebobis Sesas-
wavlad rogorc mtkicebulebisa sxva pirebis sasamarTlo procesze.
26 ix. `ialohi germaniis winaaRmdeg~ (didi palata), #  54810/00, adamianis uflebaTa evropuli sasamarTlo...
27 ix. `ieremenko ukrainis winaaRmdeg~, # 32092/02, 12 ivnisi, 2008.
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sasamarTlo procesze, man isev aRiara danaSauli. ganmcxadeblis saqmis Seswavlisas 
sasamarTlom usafuZvlod cno mis mier danaSaulis aRiarebis ramdenjerme uaryo-
fa da braldebebi misdami sastiki mopyrobis Sesaxeb. am SemTxvevaSi sasamarTlom 
daadgina, rom xelisuflebis warmomadgenlebma ar Caatares misdami, rogorc Tavad 
amtkicebda, sastiki mopyrobis faqtebis efeqturi da damoukidebeli gamoZieba, rac 
me-3 muxlis darRvevaa. sasamarTlom gadawyvita, rom gamomZiebelma ganmcxadeblis 
damcvels diskvalifikacia mas Semdeg misca, rac am ukanasknelma Tavis klients urCia, 
dumili daecva da Tavis sawinaaRmdego Cveneba ar mieca. sasamarTlom miiCnia, rom 
arsebobda seriozuli safuZveli imis savaraudod, rom ganmcxadeblis mier xelmowe-
rili gancxadeba misi survilis sawinaaRmdegod iqna mopovebuli28. imis gaTvaliswi-
nebiT, rom ganmcxadeblis braldeba, romelSic is amtkicebda, rom mas danaSauli 
arakanonierad aRiarebines, saTanadod ar iqna Seswavlili, sasamarTlom daadgina, 
rom danaSaulis aRiarebis Sesaxeb misi gancxadebis gamoyeneba sasamarTloze arRve-
vda mis uflebas dumilze, aseve uflebas, ar mieca Tavis sawinaaRmdego Cveneba, rac 
me-6 muxlis pirveli punqtis darRvevas warmoadgenda. sasamarTlom agreTve daad-
gina rom ieremenkos SemTxvevaSi darRveuli iqna konvenciis me-6 muxlis pirveli 
punqtis `g~ qvepunqtiT garantirebuli ufleba, rac gulisxmobs, rom piri SeiZleba 
warmodgenili iyos damcvelis mier, romelsac Tavad airCevs.

msgavsi gadawyvetileba miiRo sasamarTlom saqmiswarmoebis samarTlianobaze 
moTxovnis darRvevasTan dakavSirebiT saqmeSi `haruTuniani somxeTis winaaRmdeg~29, 
romelSic sasamarTlom daadgina, rom ganmcxadeblis ufleba, ar mieca Tavis sawi-
naaRmdego mainkriminirebeli Cveneba da ufleba samarTlian sasamarTloze, dairR-
va misi wamebis Sedegad da mis sawinaaRmdegod gamoyvanili ori mowmisgan miRe-
buli gancxadebebis gamoyenebiT sasamarTlo procesze. sasamarTlom daadgina, rom 
ganmcxadebeli da mowmeebi iZulebuli gaxades, miecaT aRiarebiTi Cvenebebi da rom 
es faqti damtkicebuli iqna adgilobrivi sasamarTloebis mier, roca maT patimroba 
miusajes policielebs sastiki mopyrobis gamo.

zemoT motanili precedentebis mixedviT rom vimsjeloT, SeiZleba vifiqroT, rom 
nebismieri ukanonod mopovebuli mtkicebuleba konvenciis me-6 muxlis darRvevas 
iwvevs. magram es ase ar aris. sasamarTlo Tavis praqtikaSi mkafiod acxadebs, rom 
rogorc ukanonod mopovebuli garkveuli mtkicebuleba SeiZleba dasaSvebi iyos, Tu 
saqme mTlianobaSi samarTlianad warimarTa. aseT SemTxvevaSi sasamarTlos daainte-
resebs, daculi iqna Tu ara dacvis uflebebi, ufro konkretulad ki, mieca Tu ara 
ganmcxadebels SesaZlebloba, gaeprotestebina mtkicebulebis mopovebis meTodebi 
da winaaRmdegi iyo Tu ara ganmcxadebeli, es mtkicebuleba gamoyenebuli yofiliyo 

28 konvenciis me-6 muxlis pirveli punqtis msgavsi darRveva iqna aRmoCenili saqmeSi `SCabelniki ukrainis wi-
naaRmdeg~ (#16404/03, § 59, 19 Tebervali, 2009), romelSic sasamarTlom daadgina, rom ganmcxadeblis Cvenebebi 
misi survilis winaaRmdeg iqna mopovebuli.
29 ix. `haruTuniani somxeTis winaaRmdeg~, # 36549/03, adamianis uflebaTa evropuli sasamarTlo, 2007-VII.
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sasamarTlos mimdinareobisas30. sasamarTlo, Cveulebriv, ar wamoWris konvenciis 
me-6 muxlis pirveli punqtis darRvevis sakiTxs mTlianobaSi aRebuli arsebuli 
mtkicebulebis safuZvelze piris damnaSaved cnobis SemTxvevaSi31, gansakuTrebiT, Tu 
ganmcxadebels jerovani SesaZlebloba, saTanado dro da pirobebi hqonda imisTvis, 
rom warmoedgina saqmeze Semotanili masalebi da gaeprotestebina garkveuli mtki-
cebulebebis dasaSvebobis sakiTxi32.

aq Cven gadavxedavT konvenciis me-6 muxlTan dakavSirebul precedentebs, rodesac 
ganmcxadebeli uars ambobs Tavis uflebaze srul sasamarTloze, aqedan gamomdinare 
ki, uflebaze, hqondes sruli da saTanado dacvis SesaZlebloba, aseve uflebaze, 
daayenos mtkicebulebebis dasaSvebobis sakiTxi. saerTod, es SemTxvevebi sisxlis 
samarTlis saqmeebis gadawyvetis gamartivebul procedurebs ukavSirdeba. isini am 
bolo dros moeqcnen sasamarTlos yuradRebis qveS. erT-erTi saqme ganixila sa-
samarTlos didma palatam, kerZod, `skopola italiis winaaRmdeg~33, masze qvemoT 
visaubrebT. Tavis praqtikaSi, romelic bralis aRiarebas da sumarul sasamarTlo 
mosmenebs exeba da aseve mtkicebulebis SefasebasTan wamoWrili sakiTxebis ganxil-
visas, evropuli sasamarTlo adgens Semowmebis garkveul kriteriumebs da standar-
tebs, romlebic gamoiyeneba imis Sesafaseblad, Tu ramdenad samarTlianad wari-
marTa sisxlis samarTlis saqme.

gamartivebuli da Sekvecili sasamarTlo procesis mizeziT 
gamowveuli arasamarTliani sisxlis samarTalwarmoeba

sruli sasamarTlo procesis ararseboba avtomaturad ar niSnavs, rom procesi 
arasamarTlianad Catarda. es Cans evropuli sasamarTlos precedentuli praqti-
kidan im saqmeebSi, romlebic mtkicebulebis Sefasebas exeboda sruli sasamarTlo 
warmoebisas. sasamarTlos praqtika cxadyofs, rom ̀ sruli sasamarTlo procesi~, ro-
gorc yovelTvis ver axerxebs, Secdomebisgan daicvas marTlmsajulebis aRsrule-
bis procesi da aaridos mosamarTleebs Secdomebi. sruli sasamarTlo yovelTvis 
ver uzrunvelyofs, rom mtkicebuleba safuZvlianad iqnes Seswavlili, mxareTa Ta-
nasworoba iyos daculi an mniSvnelovani mowme mosmenili. miuxedavad amisa, sruli 
sasamarTlo procesi statuturi da saerTo samarTlis normebiT moqmed sasamarT-

30 magaliTad, saqmeSi `melniki ukrainis winaaRmdeg~ (#72286/01, 28 marti, 2006) ganmcxadebelma ar gaaprotesta 
im mtkicebulebis (narkotikuli nivTierebis) dasaSvebobis sakiTxi, romelic policiis saidumlo operaciis 
dros agentis mier iqna SeZenili.
31 ix. `SCenki Sveicariis winaaRmdeg~, 12 ivlisi, 1988, seria `a~, #140, da `satiki TurqeTis winaaRmdeg~ (#2), 
#60999/00, 8 ivlisi, 2008.
32 ix. kovalis ganaCeni, citirebulia zemoT, § 117.
33 ix. `skopola italiis winaaRmdeg~ (#2) [didi palata], #10249/03, 17 seqtemberi, 2009.
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losa da tribunalSi, rogorc wesi, aRiqmeba im adgilad, sadac marTlmsajule-
bis aRsruleba samarTlianad mimdinareobs sisxlis samarTlis sferoSi34, vinaidan 
srul process iseTi gansazRvruli xelSeuvali Tvisebebi aqvs, romlebic sruliad 
gansxvavdeba sxva danarCeni arasasamarTlo procedurebisgan sisxlis samarTlis sa-
qmeSi. kerZod, is akmayofilebs arsebiTi da proceduruli samarTlianobis moTxov-
nebs. rac Seexeba Tvisebebs, erT-erTi maTgania sasamarTlo procesis sajarooba, anu 
Sesabamisoba im principTan, rom `marTlmsajulebis aRsruleba unda Candes~. prin-
cipSi, SeiZleba sakamaTo iyos, rom sruli procesi is gamosavalia, rac sabolood 
uzrunvelyofs sisxlissamarTlebrivi braleulobis `samarTliani gziT~ gadawyve-
tis sakiTxs, ise rom, konvenciis me-6 muxli ar dairRves.

amas garda, evropuli sasamarTlo Tavis gadawyvetilebebSi xSirad adgens, rom 
sisxlis samarTlis saqmis dausabuTebeli gaWianureba niSnavs, rom ganmcxadebels 
`marTlmsajulebaze uari eTqva~, im SemTxvevaSic ki, Tu davasabuTebT, rom pro-
cedurulad saqme gaumarTleblad gaxangrZlivda, magram ar iyo `usamarTlo~ me-6 
muxlis mniSvnelobiT35. am dros xelisufleba xSirad amtkicebs, rom sisxlis sa-
marTlis saqme rTuli iyo da rom sasamarTlo da samarTaldamcavebi Seuferxeblad 
muSaobdnen, raTa uzrunveleyoT saqmis samarTlianad warmoeba. ase rom, aseT sa-
qmeebSi Cven vikvlevT mudmiv konfliqts, erTi mxriv, sisxlis samarTlis sferoSi 
marTlmsajulebis sakmarisad guldasmiT da samarTlianad aRsrulebis saWiroebas 
(saqmis sasasamarTlo warmoebis proceduruli da materialuri Sedegi samarTlia-
nia) da, meore mxriv, mis efeqturad aRsrulebas Soris (gaumarTlebeli gaWianure-
bis gareSe). am mxriv evropis sabWos ramdenime samarTlebrivi instrumenti gvexmare-
ba, rom gamoviyenoT gamartivebuli da Sekvecili procedurebi sisxlis samarTlis 
saqmeebis gadasawyvetad, ZiriTadad, braldebisTvis prioritetebis gansazRvris 
meSveobiT, romlebmac yuradReba unda gaamaxvilon rTuli da sazogadoebisTvis 
mniSvnelovani saqmeebis efeqturad gadawyvetaze da ara msubuq danaSaulze, rome-
lic Seswavlili unda iqnes gamartivebuli gziT. magaliTad, ministrTa komitetis 
rekomendacia # R(87)18 sisxlissamarTlebrivi iusticiis gamartivebis Sesaxeb gvTa-
vazobs, rom sisxlis samarTlis saqmeebi, proceduruli TvalsazrisiT, rac SeiZle-
ba ekonomiurad unda mogvardes. rekomendacia miuTiTebs mudmivad gaWianurebul 
procedurebze da saqmeebis mzard raodenobaze, romlebic sisxlissamarTlebrivma 
sistemebma unda gadawyviton. am problemebis gaTvaliswinebiT, ministrTa komiteti 
rekomendacias iZleva, rom upiratesoba mieceT qvemoT CamoTvlil meTodebs: dis-
kreciuli braldebisa da braldebis alternativebis gamoyenebas, sumaruli pro-
cedurebisa da e.w. gamartivebuli procedurebis gamoyenebas da bolos, sadac ki 
saWiroeba moiTxovs, sasamarTloSi saqmis warmoebis gamartivebas. erT-erTi pro-

34 osbornis Semoklebuli leqsikoni, me-8 gamocema (Sweet & Maxwell), 1993.
35 gamartivebuli procedurebis miuxedavad, garkveuli saqmeebis, romelSic danaSaulis aRiareba Sedis, 
gonivrul droSi gadawyveta ar xerxdeba. ix. magaliTad, `nikolova bulgareTis winaaRmdeg~ (#2), #40896/98, 
30 seqtemberi, 2004 (gancxadeba danaSaulis aRiarebis Sesaxeb Seswavlili unda iqnes gonivrul droSi).
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cedura, romelsac zemoxsenebuli rekomendacia gvTavazobs, aris bralis aRiarebis 
sanacvlod braldebisgan garkveuli Txovnis dakmayofileba sisxlis samarTlis sa-
qmeebSi. magaliTad, garkveuli braldebebis moxsna, danaSaulis gadakvalificireba, 
sapatimro vadebis Semcireba da a.S. amitom gadavxedoT gamartivebul procedurebs 
sisxlis samarTlis saqmeebis gadasawyvetad, danaSaulis aRiarebaze dayrdnobiT, 
da ganvixiloT maTi Sesabamisoba me-6 muxliT gaTvaliswinebul moTxovnebTan, anu, 
principSi, SesaZlebelia Tu ara am muxliT gansazRvrul uflebebze uaris Tqma.

erT-erTi pirveli aseTi saqme, ̀ diueeri belgiis winaaRmdeg~36, exeboda saqmis mSvi-
dobianad mogvarebaze gaformebul SeTanxmebas adgilobriv prokurorsa da ganmcxa-
debels Soris danaSaulis aRiarebaze, agreTve ganmcxadeblis Tanxmobaze, dakis-
reboda jarima adgilobrivi sagadasaxado organosagan Zroxisa da Roris xorcze 
gasayidi fasis dadebisTvis. SeTanxmeba eyrdnoboda arCevans, romelic ganmcxadebels 
unda gaekeTebina ufro maRal sanqciasa (sruli proceduris SemTxvevaSi, romlis 
saboloo Sedegi ucnobi iyo da mis maRazias daxurvac emuqreboda) da gansazRvrul 
`jarimas~ Soris `romelic adgilobrivi mosaxleobisTvis unda gadaexada erTgvari 
kompensaciis saxiT, mis mier Cadenili gasakicxi saqcielis gamo~. miuTiTa ra saqmis 
konkretul garemoebebze, evropulma sasamarTlom daadgina, rom sruli sasamarTlo 
procesis uflebaze uaris Tqma, romelsac konvenciiT moTxovnili yvela garantia 
axlavs Tan, uflebis darRvevas warmoadgenda SezRudvis gamo. amiT darRveuli iqna 
konvenciis me-6 muxli. es saqme SeiZleboda dagvexasiaTebina rogorc danaSaulis 
aRiarebis mizniT pirze fsiqologiuri zewolis magaliTi. garkveuli Tvalsazri-
siTi, ganmcxadebeli stresul mdgomareobaSi Caagdes adgilobrivma oficialurma 
pirebma da arCevanic aRar dautoves. is iZulebuli gaxda, brali eRiarebina.

amgvari aramarTebuli zewolis erT-erTi realuri faqti evropulma sasamarTlom 
daadgina saqmeSi `rustarevi ruseTis winaaRmdeg~37. ufro konkretulad, ganmcxade-
blis dakiTxvis oqmebidan sasamarTlom daadgina, rom misTvis sakvebi da wyalic ki 
ar miuwodebiaT dakiTxvamde garkveuli xnis ganmavlobaSi, gamomZiebelma ki saW-
meli SesTavaza danaSaulis aRarebis sanacvlod. amgvari saxis zewolam SesaZloa 
migviyvanos daskvnamde, rom aRiareba nebayoflobiTi ar yofila.

evropuli sasamarTlos precedentuli samarTlis mixedviT, tribunali, romelic 
danaSaulis aRiarebas ganixilavs, damoukidebeli da miukerZoebuli unda iyos38, 
pirs, romelic ganxcadebas akeTebs danaSaulis aRiarebis Sesaxeb, ufleba aqvs, war-
modgenili iyos dacviT gamartivebuli da Sekvecili sasamarTlo mosmenebisas39 an 

36 ix. `diueeri belgiis winaaRmdeg~, 27 Tebervali, 1980, §§ 53 – 54, seria `a~, # 35.
37 ix. `rustarevi ruseTis winaaRmdeg~, #63332/00, 21 ivlisi, 2005 (sasamarTlom gadawyvita, rom situacia adgi-
lobriv doneze iqna mogvarebuli da rom ganmcxadebeli aRar warmoadgenda savaraudo darRvevaTa msxverpls).
38 ix. `findlei gaerTianebuli samefos winaaRmdeg~, 25 Tebervali, 1997; ganaCenebisa da gadawyvetilebebis 
angariSebi, 1997-I.
39 ix. `uaiTfildi da sxvebi gaerTianebuli samefos winaaRmdeg~, ## 46387/99, 48906/99; 57410/00 da 57419/00, 
12 aprili, 2005.
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hyavdes Tarjimani, raTa SeZlos misTvis wayenebuli braldebis gageba da gaerkves, 
Tu ra SeiZleba mohyves gancxadebas bralis aRiarebis Sesaxeb40. yovel SemTxvevaSi, 
evropuli sasamarTlos mudmivi precedentuli praqtika aRiarebs, rom nebismieri 
saxis aRiareba unda iyos zusti, faqtobrivad da iuridiulad sando (romelic eyrd-
noba Sesabamis faqtebsa da adgilobrivi kanonmdeblobiT saTanadod klasifici-
rebul danaSauls), nebayoflobiTi da gansasjels ar unda CamoerTvas aucilebel 
iuridiul daxmarebaze ufleba41. aqedan gamomdinare, SeiZleba davaskvnaT, rom im 
saqmeebSi, romelSic bralis aRiareba mtkicebis centraluri elementia, Sidasaxel-
mwifoebrivi organoebi am gancxadebas gansakuTrebuli sifrTxiliT unda moekidon 
da Seamowmon, Seesabameba Tu ara is sasamarTlos praqtikiT garantirebul moTxov-
nebs samarTlianobaze, rasac me-6 muxli iTvaliswinebs. es moicavs danaSaulis aRia-
rebis gancxadebis Sesaxeb informaciis, samarTlebrivi da faqtobrivi safuZvlebis 
arsebobas da gancxadebis nebayoflobiT xasiaTs.

am TvalsazrisiT sayuradRebo iqneboda mosamarTle zagrebelskis mier meftahis 
saqmeze42 gamoTqmuli gansakuTrebuli mosazrebis ramdenime nawyvetis gacnoba:

`aucilebelia, kidev erTxel, ganvacxadoT, rom im SemTxvevaSic ki, Tu Sekvecili 
procedura ar gvTavazobs me-6 muxliT gaTvaliswinebul yvela garantias, konven-
ciis darRveva namdvilad ar iqneba, Tuki ganmcxadeblisTvis sistemaSi arsebobs 
proceduris romelime sxva forma, romelic srul SesabamisobaSia samarTliani sa-
samarTlos moTxovnebTan, da Tu ganmcxadebels saSualeba aqvs, informirebuli da 
Tavisufali arCevani gaakeTos am or formas Soris. winaaRmdeg SemTxvevaSi, yoveli 
alternatiuli procedurisTvis me-6 muxlis yvela moTxovnis dakmayofileba rom 
iyos saWiro, proceduris iseTi gamartivebuli formebi, rogorebicaa italiuri 
sumaruli ganaCeni (giudizio abbreviato) an a fortiori, danaSaulis aRiarebis 
procedura, unda migveCnia konvenciis darRvevad. Sedegad procedurebi, romlebsac 
gansakuTrebuli mniSvneloba aqvs marTlmsajulebis aRsasruleblad, veRar gamoiye-
neboda. magram sasamarTlos dadgenili hqonda, rom sumaruli ganaCenis procedura 
italiaSi Seesabameboda konvenciis me-6 muxls... da komisiamac msgavsi daskvna ga-
moitana danaSaulis aRiarebasTan dakavSirebul proceduraze [romelic arsebobs 
gaerTianebul samefoSi]... am mizezebis gamo, me gamomaqvs daskvna, rom darRevas ar 
hqonia adgili arc erTi saCivris SemTxvevaSi~.

mosamarTle zagrebelskis zemoT motanili mosazrebis garkeulwilad msgavsi ar-
gumentacia gaiziara evropuli sasamarTlos didma palatam saqmeSi `skopola ita-
liis winaaRmdeg~43. romelSic sasamarTlom daadgina, rom saxelmwifom daarRvia 

40 Cuscani c. Royaume-Uni, no 32771/96, 24 septembre 2002.
41 ix. ̀ majii gaerTianebuli samefos winaaRmdeg~, #28135/95, adamianis uflebaTa evropuli sasamarTlo 2000-VI.
42 ix. `meftahi da sxvebi safrangeTis winaaRmdeg~, ## 32911/96, 35237/97 da 34595/97, adamianis uflebaTa 
evropuli sasamarTlo, 2002-VII.
43 ix. `skopola italiis winaaRmdeg~ (#2), didi palata [GC], # 10249/03, 17 seqtemberi, 2009.
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pavlo puSkari

me-6 muxli, ar Seasrula ra ganmcxadeblisTvis micemuli Sepireba misi Txovnis 
sanacvlod, gasamarTlebuli yofiliyo sumaruli proceduruli wesiT. ganmcxa-
debelma iTxova, rom is sumaruli wesiT gasamarTlebuliyo mkvlelobisa da sxva 
danaSaulebisTvis. es gamartivebuli procesia, romlis Sedegad mcirdeba sasje-
lis vada patimrobis SemTxvevaSi da arsebobs SesaZleblobac, rom gamoyenebuli 
iqnes 30 wliani patimroba samudamos nacvlad. mosamarTle daTanxmda mis Txovnas. 
Tumca ganmcxadeblis gasamarTlebis dRes Seicvala kanonmdebloba da sasamarT-
loc valdebuli iyo, axali normebis safuZvelze ganexila ganmcxadeblis saqmec da 
sakuTari valdebulebac msubuqi sasjelis Sefardebis Taobaze. magram sasamarTlom 
isev sumaruli proceduriT gadawyvita saqmis ganxilva. am saqmeSi ganmcxadebeli 
Cioda, miuxedevad imisa, rom man gamartivebuli procesi irCia – sumaruli pro-
cedura – mas yvelaze mniSvnelovani upiratesoba waarTves, rac am alternatividan 
momdinareobda im dros moqmedi kanonis ZaliT, roca man arCevani gaakeTa. es sa-
mudamo patimrobis 30 wlianiT Secvla iyo. evropulma sasamarTlom aRniSna, rom 
sumaruli procedura gansasjels udavo upiratesobas aZlevda, magram, amave dros, 
amcirebda rig procedurul garantiebs, rac samarTliani sasamarTlosTvis aris 
Cveuli. iTxova ra ganmcxadebelma, gasamarTlebuliyo sumaruli proceduriT, man 
uari Tqva uflebaze, misi saqme ganxiluliyo srul, Ria sasamarTlo mosmenaze, ma-
gram sasamarTlo xelisuflebam calmxrivad Sekveca is upiratesobani, romlebic 
Tan axlavs samarTliani sasamarTlos garantiebze uaris Tqmas. evropulma sasamarT-
lom am saqmeSi daaskvna, rom konvenciis me-6 muxli am safuZvliT iqna darRveuli. 
amgvarad, mocemul magaliTze Cven vxedavT, rom samarTlianoba sisxlis samarTlis 
saqmis warmoebaSi sumaruli procesis konteqstSi gulisxmobs, rom gamartivebuli 
procedurebis miRebis SemTxvevaSi braldebuls usafuZvlod ar unda CamoerTvas is 
upiratesobani, rac am sumarul procedurebs axlavs Tan.

daskvna

eWvgareSea, rom adamianis uflebaTa evropuli sasamarTlos mier miRebul ga-
dawyvetilebebs, romlebic gansasjelis sisxlis samarTlis saqmis procesSi efeqtu-
rad monawileobis uflebis darRvevas exeba, garkveuli wvlili SeaqvT im cvlile-
bebSi, romlebic Semdeg adgilobriv doneze xorcieldeba. zogjer axali procesi 
imarTeba,44 radgan saxezea samarTlian sasamarTloze uflebis darRveva da cvlile-
bebic ki Sedis Sidasaxelmwifoebriv kanonmdeblobaSi45 an sasamarTloebisa da samar-

44 aseTi ganmeorebiTi procesi gaimarTa zemoT naxseneb eremenkos saqmezec, sadac ukrainis uzenaesma sasamarT-
lom xelaxla moismina ganmcxadeblis saqme evropuli sasamarTlos mier miRebuli gadawyvetilebis Semdeg.
45 aseTi gadawyvetileba iqna gamotanili saqmeze `skopola italiis winaaRmdeg~, sadac sasamarTlom daadgina, 
rom mTavroba valdebuli iyo, gamotanili ganaCeni Seecvala iseTi sasjeliT, romelic SesabamisobaSi iqne-
boda evropuli sasamarTlos ganaCenSi mocemul principebTan.
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ufleba samarTlian sasamarTloze, arakanonierad mopovebuli mtkicebulebebis gamoyeneba da Tavis 
damnaSaved cnoba adamianis uflebaTa evropuli sasamarTlos precedentul samarTalSi

Taldamcavebis muSaobis praqtikaSi.46 wlebis manZilze evropuli sasamarTlo acxa-
debs, Tu ra didi mniSvneloba aqvs uflebas samarTlian sasamarTloze da imeorebs 
imis saWiroebas, rom adgilobrivma sasamarTlo xelisuflebam da samarTaldamcavma 
organoebma unda uzrunvelyon TavianTi sistemebis funqcionireba me-6 muxliT ga-
Tvaliswinebul moTxovnebTan SesabamisobaSi. sisxlis samarTlis saqmeTa gadawyve-
tis konteqstSi axali sakiTxebisa da procedurebis wamoWrasTan erTad, me-6 muxlis 
garantiebi ufro mkacri da Zlieri xdeba, iTxoven ra erovnuli xelisuflebisgan, 
rom man zedmiwevniT Seasrulos moTxovnebi imis Sesaxeb, rom samarTalwarmoebis 
procesi SejibrebiTi iyos da rom braldebis warmomadgenlebs aranairi upirateso-
ba ar mieceT msjavrdebulis/dacvis mxaresTan SedarebiT. evropulma sasamarTlom 
me-6 muxlTan dakavSirebuli precedentuli samarTlis praqtikaSi daadastura, rom 
konvencias gansakuTrebuli adgili uWiravs imis uzrunvelsayofad, rom evropis 
doneze sisxlis samarTlis iusticiis miznebi ganxorcieldes, anu marTlmsajuleba 
yvelasaTvis aRsruldes, damnaSave gasamarTldes da daisajos, magram, amasTan, mas 
daxmareba gaewios, raTa kanonmorCilad icxovros, danaSaulis msxverplis uflebebi 
maqsimalurad iqnes aRdgenili, xolo udanaSauloTa uflebebi – daculi. evropuli 
sasamarTlos me-6 muxlTan dakavSirebuli precedentuli samarTali sasargeblo 
indikatoris rols asrulebs Sidasaxelmwifoebrivi sasamarTlo praqtikis ganvi-
TarebisTvis. is yuradRebiT akvirdeba, agreTve, uaxles tendenciebs sisxlis sa-
marTlis saqmeTa gamoZiebis praqtikaSi saerTaSoriso sasamarTloebis mier, romle-
bmac sisxlis samarTlis procesebis samarTlianobasTan dakavSirebuli moTxovnebi 
CarTes TavianT yoveldRiur saqmianobaSi. zogadad rom davaskvnaT, evropuli sasa-
marTlos praqtika sasargeblo sakvebia fiqrisTvis, is wyaroa samecniero kvlevebis-
Tvisac, raTa ukeTesi cvlilebebi Sevides adgilobriv samarTlebriv da sisxlis sa-
marTlis iusticiis sistemebSi maT dasaxvewad da gasaumjobeseblad. is sasargeblo 
iaraRia adgilobriv doneze swavlebaSi, kvlevasa da praqtikulad gamoyenabaSi, 
raTa adamianis uflebebis dacvis standartebi ufro efeqturi gaxdes adgilobriv 
doneze, da ufro maRalic ki, vidre konvenciis me-6 muxli da evropuli sasamarT-
los praqtika awesebs.

46 ix. `iulmezi TurqeTis winaaRmdeg~, #16330/02, §§ 60 63, 20 maisi, 2008; evropulma sasamarTlom gadawyvita, 
rom mTavrobas unda moegvarebina sistemuri da struqturuli problemebi, romlebic identificirebuli iqna 
daskvnaSi konvenciis me-6 muxlis darRvevis Sesaxeb.


