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niu-iorkis samarTlis skolis saxelmwifo 

samarTlis raisis profesori.

msoflioSi arsebuli demokratiuli sistemebi antidemokratiuli dajgufebe-
biTaa garSemortymuli, romlebsac arCevnebis asparezis TavianTi miznebis propa-
gandisa da mxardamWerTa mobilizaciis forumad gamoyeneba surT. faqtobrivad, 
TiTqmis yvela demokratiuli qveyana zRudavs im jgufebisa da politikuri par-
tiebis saqmianobas, romlebic iTvlebian, rom Tmenadi qcevisa Tu Sexedulebebis 
zRvars gadascdnen. garkveul SexedulebaTa akrZalva seriozul problemebs war-
moSobs nebismieri liberaluri TeoriisaTvis, romelSic legitimurobis mTavari 
sakiTxi mosaxleobis demokratiuli Tanxmobaa. Tu ZirisZirobamde CavyvebiT, de-
mokratiis yvela ganmarteba, sabolood, eleqtoruli arCevanis uzenaesobasa da 
umravlesobis mier marTvaze gacxadebul pretenziamde dadis. saarCevno asparezze 
rigi Sexedulebebis ardaSveba moqalaqeTa arCevans zRudavs da amdenad, mTlianad 
demokratiul iniciativebs eWvqveS ayenebs. winamdebare statia ikvlevs, Tu ra vi-
TarebaSi SeuZliaT (an SesaZloa, evalebaT) demokratiul saxelmwifoebs moqmedeba 
imis uzrunvelsayofad, rom saxelmwifo meqanizmi sruli Seuwynareblobis socialu-
rad destruqciuli formebiT ar SeiboWos. 

demokratiuli Seuwynareblobis problema axal mniSvnelobas iZens Rrmad dabza-
rul sazogadoebebSi, rodesac saarCevno asparezi SeiZleba arasaparlamento mobi-
lizaciebis paraleluri an, Tundac meoradi fronti gamodges. aseTi demokratiuli 
sazogadoebebi ar arian moklebuli saSualebas, rom cixis Signidan gatexvis safr-
Txes saTanado pasuxi gascen. sailustraciod, mTavari meTodi eqstremisti for-
mirebebis saarCevno asparezze akrZalvaa. es praqtika gasakviri TanmimdevrobiT 
moqmedebs rig demokratiul sazogadoebaSi. rogorc Cans, msoflios Wkua aswavla 

1 statia pirvelad daibeWda JurnalSi `harvardis samarTlis mimoxilva~, 2007 wlis aprilSi (#6, Volume 120).
2 niu-iorkis samarTlis skolis saxelmwifo samarTlis raisis profesori. Tavdapirvelad winamdebare sta-
tiis meti wili Crdilo-dasavleTis samarTlis skolaSi wakiTxuli rozentalis leqciebis masala iyo. sta-
tiaSi agreTve Sevida Telavivis universitetsa da ebraul universitetSi gakeTebuli adreuli prezentaciebi 
da mogvianebiT samarTlebriv, politikur da socialur TeoriaSi niu-iorkis universitetis kolokviumze, 
agreTve harvardis samarTlis skolasa da Cikagos univeristetis samarTlis skolaSi wakiTxuli sityvebi. gan-
sakuTrebiT sasargeblo SeniSvnebi miviRe sintia estlundisgan, noe feldmanisgan, moSe halbertalisgan, ron 
harisisgan, rik hilsisgan, barak medinasagan, riCard pildesisgan, katrin Sarkeisgan, jeremi uoldronisgan da 
mosamarTle aaron barakisgan. gamoTqmuli Sexedulebebi, cxadia, mxolod avtors miewereba. kvlevaSi agreTve 
didi daxmareba miviRe kamden hatCisonisgan, ted reivisgan, ian samuelisa da joS uilkenfeldisgan. 
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saarCevno asparezis tramplinad gamoyenebam, ramac faSisturi mobilizaciebi germa-
niasa da italiaSi xelisuflebaSi miiyvana. 

winamdebare statiis mTavari mizani is instituciuri mosazrebebia, romlebic are-
gulireben an unda aregulirebdnen SezRudvebs politikur saqmianobaSi. statiaSi 
gansakuTrebuli yuradReba eTmoba aRniSnuli SezRudvebis sasamarTloebis mier 
Sefasebas mTel rig qveynebSi, maT Soris amerikis SeerTebul StatebSi, germaniaSi, 
TurqeTSi, indoeTSi, israelsa da ukrainaSi. statia gamoyofs akrZalul da saqmia-
nobaSezRudul partiebs, uTmobs ra umetes yuradRebas masobriv antidemokratiul 
partiebs, romlebic faqtobrivad arCevnebis mogebisken iswrafian. kvlevaSi agreTve 
yuradReba eTmoba akrZalvebs, dawyebuli aSS-is sisxlissamarTlebrivi sanqciebiT, 
evropis umetes qveyanaSi miRebuli partiebis akrZalvis praqtikis CaTvliT da in-
doeTSi saarCevno gamosvlebsa da qcevaze dawesebuli SezRudvebiT damTavrebuli. 
saboloo jamSi, demokratiul sazogadoebebs unda hqondeT TviTgadarCenis iaraRi, 
magram es mZlavri instituciuri dacvis meqanizmebi xelmisawvdomi unda iyos ma-
namde, vidre maTi gamoyeneba SeiZleba gaxdes saWiro.

Sesavali

2006 wels islamis abuCadamgdebi daniuri karikaturebis irgvliv warmoSobilma 
uTanxmoebam cxadi gaxada, Tu ras SeiZleba ewodos demokratiuli Seuwynarebloba3 
– anu Seuwynarebloba, romelsac demokratiuli saxelmwifo Tavisi fuZemdebluri 
demokratiuli bunebis SenarCunebis momizezebiT antidemokratiuli subieqtebis 
mimarT iCens. miuxedavad imisa, rom protestis Tanmdevi politikuri manevrebi da 
maqinaciebi mravali aspeqtiT xasiaTdeboda, uTanxmoebis birTvs Seadgenda islamur 
fundamentalisturi moTxovna, rom danias pasuxi ego mociqul muhamedze mkrexelur 
Tavdasxmad aRqmuli naxatebis seriis gamoqveynebaze cenzuris ganuxorcielebloba-
Si4. profersorma ronald dvorkinma aRniSnuli naxatebis gamoqveynebaze komentar-
Si provokaciulad daadgina ufleba Seuracxyofaze. misi zneobrivi da funqciuri 
argumenti mdgomareobs imaSi, rom sust Tu arapopularul umciresobebs aqvT sazo-
gadoebrivi Seuracxyofis Tmenis valdebuleba, rogorc imis piroba, rom moiTxovon 
umravlesobisgan damcavi antidemokratiuli kanonmdeblobis SemoReba.

„Tu Cven moveliT, rom Sovinistebi cnoben umravlesobis verdiqts, rodesac umra-
vlesoba iwyebs saubars, Cven unda neba davrToT maT, rom gamoTqvan TavianTi So-

3 termini miRebulia Temaze warmoebuli diskusiis Tavisufali adaptaciis Sedegad, Gregory H. Fox & Georg Nolte, 
Intolerant Democracies, 36 Harv. Int’l L.J. 1 (1995).
4 ix., mag., protestis monawileebi naxatebis gamo sakonsulos wvaven, CNN.com, 2006 wlis 5 Tebervali, http://
www.cnn.com/2006/WORLD/asiapcf/02/05/cartoon.protests/index.html (asaxavs daniis sagareo saqmeTa ministris uars nax-
atebis gamoqveynebisTvis samsaxurebrivi pasuxismgeblobis dakisrebaze).
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vinisturi Sexedulebebi im procesSi, romlis drosac miiReba verdiqti, romlis 
cnobasac Cven maTgan moveliT”5.

profesor dvorkinis azri, rom sazRvari aqvs SeuwynarebelTa, am SemTxvevaSi mu-
sulmani momitingeebis, pretenziebs Semwynarebel sazogadoebasTan mosargebad, ex-
mianeba Zireul liberalur principebs. magaliTad, jon rolzisTvis „piris ufleba, 
iCivlos, Semoifargleba im principebis darRvevebiT, romlebsac is Tavad aRiarebs.

Civili aris keTilsindisieri protesti gamoTqmuli meore piris mimarT”6. Seuwy-
narebelT SeuZliaT iCivlon aRqmuli Seuracxyofis Taobaze da zrdilobis nor-
mebi daculi unda iqnes, magram dvorkini ambobs, rom Seuracxyofis SiSma ar unda 
„gaamarTlos oficialuri cenzura7. cenzuris cdunebis gamklaveba samoqalaqo Ta-
visuflebebis uzrunvelyofis valdebulebis nawilia, rac politikur azrTa jansaR 
urTierTgacvlas da demokratiul process SesaZlebels xdis.

Tavisi arsiT, profesor dvorkinis argumenti demokratiuli saxelmwifoebis mi-
samarTiT gagzavnili damaintrigebeli mowodebaa, erTad aRudgnen Seuwynarebeli 
jgufebis moTxovnebs Seuracxmyofeli gamosvlebis dasadumeblad. SekiTxva Semdeg-
Si mdgomareobs – unda CarTon demokratiulma reJimebma TavianTi Zaladobrivi 
arsenali arapopularuli, konfliqturi an ubralod mouzomavi gamosvlebis Casax-
Sobad, Tu ara? samoqalaqo Tavisuflebis mxardamWerebi am kiTxvaze pasuxs ver gae-
qcevian. dania, rogorc liberaluri demokratiuli saxelmwifo, erTmniSvnelovnad 
uars ityoda, Tavad ganexorcielebina aseTi cenzura. miT umetes, nakleb mosalod-
nelia, rom daniam sxvebis interesebisTvis warmarTos Tavisi saxelmwifo resursebi 
msgavsi miznebis gansaxorcieleblad. martivad rom vTqvaT, demokratiulad Semwy-
narebeli saxelmwifoebi Seuwynarebel ZalTa moTxovnebs cenzuris Taobaze ar unda 
daeTanxmon.

winamdebare statiis saganic swored zemoaRniSnuli Temis saxecvlilebaa. ZiriTa-
di SekiTxva mdgomareobs SemdegSi – akisriaT Tu ara demokratiul saxelmwifoebs 
msgavsi valdebuleba, winaaRmdegoba gauwion TavianTi saarCevno arenis religiuri 
Tu Seuwynareblobis sxva socialurad destruqciuli formebis platformad ga-
moyenebas. sxva sityvebiT rom vTqvaT, SeuZliaT Tu ara demokratiul reJimebs, imo-
qmedon ise, rom ara marto win aRudgnen TavianTi xelisuflebis Seuwynareblobis 
ideis samsaxurSi Cayenebas, aramed garkveul viTarebaSi agreTve uzrunvelyon, rom 
saxelmwifo aparati am miznis Sesasruleblad ar aris mTlianad moculi. 

xsenebul kiTxvaze pasuxis gasacemad, mkiTxvelma warmoidginos, rom islamurma Za-
lisxmevam, CaexSo daniaSi sityvis Tavisufleba, msoflios sxvadasxva kuTxeSi quCis 
saprotesto aqciebisa da daniis saxelmwifo droSebis dawvisgan gansxvavebuli for-

5 Ronald Dworkin, The Right to Ridicule, N.Y. Rev. Books, 2006 wlis 23 marti, gv. 44.
6 John Rawls, A Theory of Justice 217 (1971).
7 Dworkin, supra SeniSvna 3.
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ma miiRo. warmoidgineT, rom Seuwynarebel Zalebs saprotesto aqciebis nacvlad 
daniaSi saxelmwifo ZalauflebisTvis mebrZoli politikuri partia SeeqmnaT, raTa 
xelisuflebaSi mosvlis Semdeg daniur sazogadoebaSi mkrexelobis yovelgvari kva-
lis aRmosafxvrelad sityvis Tavisuflebis SemzRudveli kodeqsebi da sxva saxis 
represiuli kanonmdebloba SemoeRoT. aseTi kvali ki, eWvsgareSea, daniaSi sakma-
risadaa. am scenaris Semdeg mkiTxvelma warmoidginos, rom daniis saxelmwifo pa-
suxad iRebs gadawyvetilebas saxelmwifo xelisuflebis gamoyenebiT SezRudos po-
litikur saqmianobaSi monawileoba ise, rom arCevnebma liberalur demokratiuli 
sazogadoebaze Tavdamsxmel Zalebs gza ar gauxsnas.

es ar aris ganyenebuli Tema. hitleris xelisuflebaSi sabolood miyvana vaimaris 
demokratiuli procesebis meSveobiT moxda. aman iozef gebelss iqednurad aTqmevi-
na: „es yovelTvis demokratiis saukeTeso xumroba iqneba, rom man Tavis sasikvdilo 
mters misca yvela saSualeba, romliTac igi ganadgurda~8. nacisturi moZraoba uka-
naskneli antidemokratiuli Zala ar yofila, romelsac cixe Signidan – saarCevno 
procesis meSveobiT gaetexos9.

eqstremizmis unari, gza gaikvalos liberalur-demokratiuli wyobis TavdacviT 
napralebSi, warmoSobs „militaristul~10 an „Seuwynarebel~11 demokratias, anu demo-
kratiuli institutebis mobilizacias antidemokratiuli Zalebis mier Zalauflebis 
xelSi aRebisTvis winaaRmdegobis gasawevad. winaaRmdeg SemTxvevaSi, es demokratiu-
li institutebi araliberaluri demokratiis aRviriT SeboWilebi aRmoCndebian12.

demokratiuli Seuwynareblobis sakiTxi gansakuTrebul mniSvnelobas iZens Rr-
mad „dabzarul sazogadoebaSi~13, sadac saarCevno asparezi SeiZleba parlaments ga-
reT mobilizaciebis paralelur an Tundac meorad frontad gamodges. magaliTad, 
axlo aRmosavleTis mimdinare konfliqtTan dakavSirebiT profesori noe feld-
meni kargad aRwers im varaudis uniaTobas, rom demokratiuli politika brZolis 
erTaderTi an Tundac ZiriTadi adgilia: „islamuri organizaciebis modeli, ro-
melic aerTianebs saarCevno politikas saparlamento taqtikasTan, swrafad xdeba 

8 Fox & Nolte, supra SeniSvna 1 (citirebulia Karl Dietrich Bracher et al., Introduction to Nationalsozialistische Diktatur 16 
(Karl Dietrich Bracher et al. eds., 1983)).
9 antidemokratiuli Zalebis mier alJirSi farTo saarCevno asparezis dapyrobis Sesaxeb msjeloba ix. id. gv-bi 
6–9. alJirSi Zalaufleba xelSi aiRes samxedroebma, raTa SeeCerebinaT arCeuli islamisturi partiis 
mier xelisuflebis ganxorcieleba da mravalpartiuli demokratiis daSla. saintereso bolodroindeli 
SemTxvevaa iranis prezidentis mahmud ahmadinejadis werili jorj buSisadmi. iranis prezidenti, ro-
melic, savaraudod arCeuli iyo legitimur arCevnebSi wers jorj buSs, rom aSS-is mier mcire aziaSi 
da sxvagan bolos ganxorcielebuli sagareo politika Zalze moikoWlebda „liberalur da dasavluri 
tipis demokratiaSi~. mahmud ahmadinejadis werili jorj buSisadmi (maisi, 2006), xelmisawvdomia Semdeg 
misamarTze: http://news.bbc.co.uk/1/shared/bsp/hi/pdfs/09–05–06ahmadinejadletter.pdf.
10 Karl Loewenstein, Militant Democracy and Fundamental Rights (Tavebi. 1 & 2), 31 Am. Pol. Sci. Rev. 417, 638 (1937).
11 Fox & Nolte, supra SeniSvna 1, gv. 6.
12 Fareed Zakaria, The Future of Freedom: Illiberal Democracy at Home and Abroad 17 (2003).
13 Samuel Issacharoff, Constitutionalizing Democracy in Fractured Societies, 82 Tex. L. Rev. 1861, 1863 (2004) (asaxulia religi-
uri an eTnikuri SuRliT daqsaqsuli sazogadoebebi, sadac politikuri ganlageba umeteswilad asaxavs ama 
Tu im niSniT monaTesave winapolitikur aliansebs).
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arabuli demokratizaciis savizito baraTi~14. profesori feldmanisTvis „is faqti, 
rom hamasi da hezbola saxelmwifos SigniT demokratiul legitimacias misdeven da 
imavdroulad Zaladobas mimarTaven, axlo aRmosavleTis politikaSi wyalgamyofs 
warmoadgens”15.

demokratiul reJimebs ZaluZT, saTanadod dauxvdnen cixis Signidan gatexvis 
safrTxes. sailustraciod, winaaRmdegobis gawevis ZiriTadi meTodi arCevnebSi 
eqstremistebis monawileobis akrZalvas gulisxmobs. gaocebasac ki iwvevs, Tu ro-
gor aris aRniSnuli praqtika demokratiul sazogadoebebSi aprobirebuli. zo-
gierTi saxelmwifo saarCevno asparezze sityvis Tavisuflebas zRudavs, rogorc 
indoeTma akrZala nebismieri kampaniis mier religiuri Seuwynareblobisa Tu eT-
nikuri SuRlisadmi mimarTva16. sxva saxelmwifoebma akrZales demokratiisadmi 
mtrulad ganwyobili partiebis formireba, rogorc es gaakeTa germaniam, roca akr-
Zala nacisturi Tu komunisturi moZraobis interesebis mimdevari partiebi da, 
sul axlaxan, kanongareSed gamoacxada islamur-fundamentalisturi moZraoba – xa-
lifatis saxelmwifo17. sxvebi aweseben Sinaarsobriv SezRudvebs im Sexedulebebze, 
romlebic SeiZleba partiebs hqondeT. ase magaliTad, TurqeTSi moiTxoveba saero 
demokratiis principisadmi erTguleba rogorc arCeviTi Tanamdebobis dakavebis 
wina piroba18. aseve, israelSi, ZiriTadi kanonis ZaliT, arCevnebisken gza eWreba 
nebismier partias, romelic uaryofs saxelmwifos demokratiul-ebraul qartias da 
romelic iTvleba, rom rasizms qadagebs19. sxva saxelmwifoebi konkretul partiebs 
krZalaven, rogorc es praqtikaSi damkvidrda zogierT yofil sabWoTa respubli-
kaSi, rodesac komunistur partiebs ar SeuZliaT arCeviT organoebSi monawileoba20. 
aSS-sac igive gza aqvs gavlili21. dabolos, zogierTi saxelmwifo krZalavs partiebs, 
romlebic teroristuli da gasamxedroebuli jgufebis mxardamWerebad iTvlebian. 
asemagaliTad, espaneTma bolo xans espaneTis da evropuli parlamentis arCevnebSi 
monawileoba aukrZala batasunas – politikur partias, romelic baskeTis separa-
tistuli dajgufebis miznebs iziarebs22.

SezRudvebis kategoriebis sia SeiZleba sakmaod grZeli aRmoCndes. am SezRudve-
bis farglebi gafarTovda 11 seqtembris movlenebis da islamuri militaristuli 

14 Noah Feldman, Ballots and Bullets, N.Y. Times, ivlisi, 30, 2006, § 6 (Magazine), gv. 9.
15 Id.
16 ix.,infra gv. 1424–25.
17 ix., Peter Niesen, Anti-Extremism, Negative Republicanism, Civic Society: Three Paradigms for Banning Political Parties (1 da 2), 3 
German L.J. No. 7, 4, 8, 46 (2002), http://www.germanlawjournal.com/article.php?id=164.
18 ix.infra gv.gv. 1442–43.
19 ix., ZiriTadi kanoni: qneseTi, § 7A, Targmnili teqsti mocemulia aq: Israel’s Written Constitution (me-5 gamo-
cema, 2006 w.).
20 ix.infra gv. 1430.
21 ix., infra gv. 1416–17.
22 ix.,Víctor Ferreres Comella, The New Regulation of Political Parties in Spain, and the Decision to Outlaw Batasuna, in Militant De-
mocracy 133, 133–34 (red. andraS Saio, 2004w.).
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wnexis gazrdis Sedegad23. Tumca umTavresia ara akrZalvebis universaloba, aramed 
maTi dasabuTeba. yvela sazogadoeba, romelSic aRniSnuli SezRudvebia SemoRe-
buli, aRiarebs, rom saarCevno kampania mxolod arCevanis dasafiqsireblad ki ar 
gamoiyeneba, aramed politikuri Zalebis mobilizebis mZlavri saSualebacaa. arCe-
vnebi emsaxureba yvela politikur Zalas, rom ukeT gaavrcelon Tavisi Sexedule-
bebi. arCevnebi partizanebisTvisac bunebrivi saSualebaa, rom vnebebi daZabon da 
brboSi xbos aRtyineba gamoiwvion. parlamentSi arCevis SemTxvevaSi ki memarcxene 
eqstremistuli jgufebis, rogorc wesi, saparlamento imunitetiT isargebleben. 
Sidasaxelmwifoebrivi kanonebis umetesobis Tanaxmad, maT saxelmwifo resurse-
bis saarCevno propagandisTvis gamoyeneba SeuZliaT da faSistebis xelisuflebaSi 
mosvlis msgavsad, aseve SeuZliaT gamoiyenon TavianTi mdgomareoba sakanonmdeblo 
organoSi, raTa frTebi Seakvecon qmediTi mmarTvelobis nebismier perspeqtivas, 
moaxdinon saxelmwifos destabilizacia da saTaveSi Caudgnen verSemdgar demokra-
tiul qveyanas. 

rac ar unda organuli sirTule axldes saxelmwifo xelisuflebis gamoyenebas 
azrTa demokratiuli urTierTgacvlis kodeqsis asamuSaveblad, problemebi yve-
laze mZafrad saarCevno asparezze iCens Tavs. rogorc Cans, msoflios Wkua aswavla 
am asparezis germaniasa da italiaSi faSisturi organizaciebis mier xelisuflebaSi 
mosasvlelad tramplinad gamoyenebam. msoflio aseve SeiZleba mixvda, rom Temuri 
Seuwynareblobis mowodebebi indoeTis msgavs qveynebSi, Tundac es ganxorcieldes 
demokratiuli procesebis safarvelSi, TiTqmis gardauvlad iwvevs Temur mZvinva-
rebas da saarCevno ritorika is buki da naRaraa, romelic antidemokratiuli Zale-
bis erTgul mimdevrebs uyris Tavs. garkveulwilad yvela es qveyana intuitiurad 
ibrZvis imis dasamkvidreblad, rom arCevnebSi monawileobis wina piroba demokra-
tiuli procesis SenarCunebis erTguleba iyos24.

imavdroulad, demokratiuli procesis farglebis SezRudva aucileblad kiTxvis 
qveS ayenebs politikuri procesis legitimurobas. Tu ZirisZirobamde CavyvebiT, 
demokratiis yvela ganmarteba, sabolood, eleqtoruli arCevanis uzenaesobasa da 
umravlesobis mier marTvaze gacxadebul prezumfciul pretenziaze gadis. cxadia, 
demokratiis aRniSnuli ganmarteba ar SeiZleba izolirebulad ganvixiloT, vinai-
dan yvela saarCevno sistemas unda hqondes normebis, koncefciebis, ganmartebebis 
garkveuli aprobirebuli kompleqti, romelic gansazRvravs moqalaqeobis moTxo-
vnebs. am ukanasknelis dakmayofileba, Tavis mxriv, minimaluri mniSvnelobis mqone 

23 ix., Patrick Macklem, Militant Democracy, Legal Pluralism, and the Paradox of Self-Determination, 4 Int’l J. Const. L. 488, 493–94 
(2006) (mohyavs politikuri partiebis Seqmnaze bolos dawesebuli SezRudvebis magaliTebi).
24 saintereso magaliTia israelis mosamarTlis aaron barakis argumenti, rom politikuri partiis daregis-
trirebis SesaZleblobis SezRudva ufro saeWvoa, vidre partiisTvis arCevnebSi monawileobis miRebis sruli 
akrZalva, vinaidan es ukanaskneli ufro iolad aRiqmeba saxelmwifos TavdacviT RonisZiebad. PCA 7504/95, 
7793/95 Yassin & Rochley v. Registrar of the Political Parties & Yemin Israel [1996] IsrSC 50(2) 45, 66–67. am sakiTxs qvemoT da-
vubrundebiT.
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saxalxo moqmedebis ganxorcielebis wina pirobaa25. ufro metic, Tanamedrove epoqis 
yvela demokratiuli saxelmwifo iTvaliswinebs konstituciuri boWvis meqanizmebs, 
romlebic materialuri SezRudvebiTa da saproceso dabrkolebebiT viwro CarCoSi 
aqcevs umravlesobisTvis ama Tu im momentSi dasaSveb qmedebebs. Tumca rigi pro-
blemebisa Tavs iCens, roca sazogadoeba gadawyvets, rom garkveuli Sexedulebebi 
ar gaJRerdes politikur asparezze da ar iqnes ganxiluli saxalxo mxardaWeris 
misaRebad.

Teoretikulad demokratiul monawileobaze msgavsi SezRudvebis aucilebloba, 
Tumca mouxeSavad, magram mainc aRiarebulia fuZemdeblur liberalur TeoriaSic 
ki. Tu roulss davubrundebiT, vnaxvT martiv aRiarebas, rom Seuwynarebel jgufTa 
Tavisuflebebis SeboWva SeiZleba gamarTlebuli iqnes, roca mTlianad sazogadoe-
bis Tavisuflebebi aris safrTxis qveS. „samarTliani moqalqeebi unda iRvwodnen 
konstituciis da misi Tanabari uflebebis SesanarCuneblad imdenad, ramdenadac 
Tavad es uflebebi da Tavisuflebebi ar aris safrTxeSi”26. „daZabul~ viTarebaSi, 
roca „Cvens legitimur interesebs mniSvnelovani riski emuqreba~, SeuwynarebelTa 
mimarT SezRudvebis daweseba aucilebeli SeiZleba iyos27. imedia, stabilur, mowes-
rigebul sazogadoebaSi aRniSnulis ganxorcieleba xSirad ar iqneba saWiro. SezRu-
dvebis Tavidan acileba SesaZlebelia imiT, rom „SeuwynarebelTa uflebebma maT 
SeiZleba sakuTari Tavisuflebebis rwmena Caunergon~28. magram, roca demokratiul 
Semwynareblobas praqtikuli da Teoriuli sargebloba aRar moaqvs, sazogadoebebi 
aRmoCndebian „praqtikul dilemaSi, romelsac mxolod filosofia ver gadaWris~29.

liberaluri politikuri Teoria zogadad Tavs icavs ori, Tumca udavod mniS-
vnelovani, magram arasakmarisi argumentiT. pirveli argumentia tradiciuli Sexe-
duleba, rom arasaTanado Sexedulebebis saukeTeso antidoti meti Sexedulebaa. 
gamoxatvis Tavisuflebis fuZemdeblurma tradiciebma30, romlebmac amerikul samar-
TalSi mosamarTle holmsisa da brendaisis Sexedulebebis meSveobiT ZaliT dai-
mkvidra Tavi, gulisxmobs, rom keTili neba ideebis TavSeyris adgilas yvavis31. am 
logikiT, sityvis Tavisuflebis CaxSoba aramcTu araefeqtiania, SeiZleba uaresi 
Sedegis momtanic ki iyos. mxolod uaryofiTi Sedegis dauZleveli siaxlovis safr-
Txem SeiZleba gaamarTlos sityvis Tavisuflebis CaxSoba: `Tu saqme aramarTebuli 
qmedebis gansjaze midgeba, imisTvis, rom boroteba SegonebiT aviciloT Tavidan, 

25 ix.zogadad Samuel Issacharoff, Pamela S. Karlan & Richard H. Pildes, The Law of Democracy (me-2 gamocema, 2001).
26 Rawls, me-4 SeniSvna zemoT.
27 Id.
28 Id. gv. 219.
29 Id.
30 klasikuri Sejameba ix. Alexander Meiklejohn, Free Speech and Its Relation to Self-Government (1948).
31 ix. Whitney v. California, 274 U.S. 357, 374–77 (1927) (Brandeis, J., concurring); Abrams v. United States, 250 U.S. 616, 627, 630 (1919) 
(Holmes, J., gansxvavebuli azri).
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sjobs sityvas mivmarToT, vidre iZulebiT dumils”32. meore argumenti mdgomareobs 
imaSi, rom sabolood adamianis xsna misi wili xvedrisgan SeuZlebelia. es fata-
lizmi Cans ara marto mosamarTle holmsis SexedulebebSi, rom konstituciis sa-
samarTlo Sefardebam xeli ar unda SeuSalos sazogadoebis gacxadebul survils, 
aramed Tavad Seufardos konstitucia33. fatalizmi agreTve Cans freimeris ufro 
masStabur gancxadebaSi, rom demokratiis ZiriTadi struqturis kontroli demo-
kratiuli uflebamosilebis prerogativaa. amitomac aleqsandre hamiltonma mgz-
nebared daaskvna, rom „respublikuri saxelmwifos fuZemdebluri principi~ xalxs 
unarCunebs uflebas, Secvalon an gaauqmon konstitucia, roca miiCneven, rom igi maT 
bednierebas xels uSlis”34.

Zalze Tu ar CavuRrmavdebiT iuridiuli mecnierebis sferos, araferi miuTiTebs 
imaze, rom araSemwynarebeli jgufebis mier dayenebuli safrTxe bolodroindeli 
liberaluri Teoriis mTavari Tema ar yofila. Tanamedrove liberaluri Teoria 
Tavis macocxlebel ideebs adamianis saxelmwifosTan urTierTobidan iRebs, upi-
ratesad uflebaze orientirebuli argumentiT, romelic individma saxelmwifo xe-
lisuflebis winaaRmdeg SeiZleba moiyvanos35 da amas garda samarTlianobis ideaze 
apelirebiT, rom individs SeuZlia moiTxovos mTlianad sazogadoebisgan mopyroba, 
romelic mis Rirsebas ar akninebs36. cxadia, konfliqtebi Tavs iCenen, roca indivi-
debis uflebis ZaliT moTxovnebi sxvebs tvirTad awveba37. esec saxelmwifos winaaR-
mdeg individis uflebis Zalis moTxovnebis SezRudvaa da zogadad, saxelmwifos 
valdebulebebad ar iwodeba. es imas ar niSnavs, rom sazogadoebrivi integraciis 
aRsrulebadi pirobebi liberaluri TeoriisTvis ucnobia. profesori jeremi 
uoldroni, magaliTad, xelsayrelad miiCnevs RirsebasTan SemxeblobaSi zogierTi 
ZiriTadi uflebis „sazogadoebriv sikeTed~ monaTvlas da askvnis, rom „maTi, ro-
gorc adamianis uflebebis gamoxatva aranair sirTulesTan ar unda iyos dakavSire-

32 Whitney, 274 U.S.gv. 377 (Brandeis, J., Tanmxvedri azri).
33 klasikuri gamonaTqvami ix. mosamarTle holmsis gansxvavebul azrSi Gitlow v. New York, 268 U.S. 652 (1925): 
~saboloo jamSi proletariatis diqtaturis dros gamoTqmuli Sexedulebebi gaziarebuli iqneba sazogadoe-
bis dominanturi Zalebis mier da sityvis Tavisuflebis erTaderTi mniSvneloba aris is, rom maT unda mieceT 
gamoTqmis SesaZlebloba,” Id. gv. 673 (mosamarTle holmsis gansxvavebuli azri). rogorc mosamarTle holmsi 
acxadebs, sasamarTlos funqcia ar aris saxalxo sentimentebs win aRudges, „Tu Cems Tanamoqalaqeebs 
surT jojoxeTSi wasvla, me maT mivexmarebi. es aris Cemi saqme“. oliver vendel holmsis werili harold 
laskis (4 marti, 1920 w.), 1 Holmes-Laski Letters 249 (Mark DeWolfe Howe ed., 1953).
34 ix., The Federalist No. 78, gv. 468 (Alexander Hamilton) (Clinton Rossiter ed., 1961).
35 profesori ronald dvorkinis cnobili gamonaTqvamis Tanaxmad, uflebebi „pirTa politikuri sayviria, 
xolo am „pirebs SeuZliaT iqonion uflebebi saxelmwifos winaaRmdeg, romlebic pozitiuri kanonmdeblobiT 
Seqmnil uflebebze upiratesia.” Ronald Dworkin, Taking Rights Seriously xi (1977). da marTlac, umetes SemTxvevaSi 
liberaluri Sexedulebebi „is memkvidreobaa, romelic ajildoebs indvidualurobas”. Jeremy Waldron, Liberal 
Rights 1 (1993). ufro detalurad uflebebis, rogorc sayviris rolze liberalur TeoriaSi ix. azrTa ur-
TierTgacvla Semdeg avtorebs Soris: Richard H. Pildes, Dworkin’s Two Conceptions of Rights, 29 J. Legal Stud. 309 (2000), 
da Jeremy Waldron, Pildes on Dworkin’s Theory of Rights, 29 J. Legal Stud. 301 (2000).
36 ix.,Rawls, me-4 SeniSvna zemoT, gv. 75–83; ix.agreTve Frank I. Michelman, The Supreme Court, 1968 Term—Foreword: On 
Protecting the Poor Through the Fourteenth Amendment, 83 Harv. L. Rev. 7 (1969).
37 ix., mag., Joseph Raz, The Morality of Freedom 203 (1986) (`rTulia, damajerebeli argumenti koleqtiuri sikeTis 
uzrunvelyofis valdebulebis dakisrebaze im safuZvliT, rom aRniSnuli erTi indvidis interesebSi iqneba”).
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buli da isini uproblemod ergebian ufro metad samecniero diskusiis Tematikas”38. 

ubralod, es, saxelmwifosa da piris Sepirispireba moqmedebis adgilas xdeba. amas 
garda, cxadia, rom adamianis uflebaTa enam TandaTanobiT demokratiul procesebSi 
monawileobis individualuri ufleba moicva da amiT individi kvlav saxelmwifos 
pirispir aRmoCnda demokratiuli faseulobebis TvalsazrisiT39.

cxadia, arsebobs sferoebi, romlebSic liberaluri Teoretikosebi mzad arian 
daeTanxmon saxelmwifos mier demokratiuli Tavisuflebebis SezRudvas demokra-
tiuli erTianobis upiratesi mniSvnelobis principebis Sesasruleblad. gansakuTre-
bulad mkafio magaliTi SeerTebul StatebSi aris kampaniis finansebis regulireba. 
aRniSnuli sfero farTo mxardaWeriT sargeblobs liberaluri kuTxiT rogorc 
Sewirulobebis, ise xarjebis TvalsazrisiT. magram aRniSnul sferoSi, tolobis 
meore mxarisTvis pirveli nabiji unda iyos uflebebze uaris Tqma, rogorc mosa-
marTle skeli raiTma ganacxada: „Tavad fuli sityva araa~40. mxolod amis mere moi-
Txoveba, rom saxelmwifom gaakontrolos politikuri procesis xelmisawvdomoba. 
rTulia Seadaro saarCevno sferoSi politikur procesSi monawileobis SezRud-
vebi. ar aqvs mniSvneloba, Tu ramdenad SezRudulia piris Sexedulebebi uflebebis 
dacvaze. ar arsebobs imaze ufro mniSvnelovani arena gamoxatvis Tavisuflebis 
dasacavad, vidre politikis sferoa da vidre sazogadoebis mmarTvelobis Sesaxeb 
ideebis gamoTqma da am ideebis erTguli kandidatebis saxiT saxalxod msjeloba41.

da mainc, Cemi mizani araa (yovel SemTxvevaSi, dasawyisSi mainc) rom demokratiuli 
procesebis SenarCunebis iuridiuli safuZvlebi mimovixilo. am sferoSi, Cems naS-
romebSi me vadareb politikur da ekonomikur procesebs42. Tavad idea, rom, Tun-
dac Ramis gziris msgavsi, saxelmwifos aqvs valdebuleba, SeinarCunos politikuri 
konkurenciis sajaroobis meqanizmebi iseTive doziT, rogorc icavs ekonomikuri 
procesis urRvevobas gaflangvisgan, TaRliTobisgan monopoliuri saqmianobisgan, 
didad mimzidveli araa, SeiZleba davaskvnaT politikuri konkurenciis principidan 
saxelmwifos mkafio daniSnuleba, SeinarCunos demokratiuli procesi mTlianobaSi.

Tu arCevnebi SeiZleba ganvixiloT rogorc politikuri konkurenciis bazari da, 
Tu saxelmwifos ar aqvs sakmarisi ndoba mosaxleobis mxridan, rom uzrunvelyos 

38 Waldron, 33-e SeniSvna zemoT, gv. 354. profesori uoldroni amtkicebs, rom saerTo sikeTe ar unda iyos 
gamoxatuli rogorc individualur uflebebi, magram upasuxod tovebs kiTxvas, aRniSnuli gamoxatuli 
unda iyos rogorc sazogadoebis, Tu xelisuflebis uflebebi.
39 ix., mag, Thomas M. Franck, The Emerging Right to Democratic Governance, 86 Am. J. Int’l L. 46, 88 (1992) (`saxelmwifoebis 
araagresiuloba… damokidebulia Sida demokratiaze”).
40 J. Skelly Wright, Politics and the Constitution: Is Money Speech?, 85 Yale L.J. 1001, 1019 (1976). am uflebis ZaliT, moTxov-
nebis uaryofis argumentebis magaliTebi, ix. Owen M. Fiss, The Irony of Free Speech 5–26 (1996); Cass R. Sunstein, 
Democracy and the Problem of Free Speech 93–119 (1993); da Ronald Dworkin, The Curse of American Politics, N.Y. Rev. Books, 
17 oqtomberi 1996, gv. 19, 23.
41 ix., mag., Robert H. Bork, Neutral Principles and Some First Amendment Problems, 47 Ind. L.J. 1, 26–28 (1971) (gansazRvravs 
TviTmmarTvelobis ideaze pirveli SesworebiT moculi uflebebis SezRudul CarCos).
42 ix., mag, Samuel Issacharoff, Gerrymandering and Political Cartels, 116 Harv. L. Rev. 593 (2002); Samuel Issacharoff & Richard H. 
Pildes, Politics as Markets: Partisan Lockups of the Democratic Process, 50 Stan. L. Rev. 643 (1998).
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moqalaqeebis mier xelisuflebis arCeva, kritikuli kiTxva iCens Tavs, Tu ra 
saxis SezRudvebi SeiZleba iqnes gamoyenebuli demokratiuli konkurenciis cxo-
velmyofobis dasacavad? agreTve, ra saproceso da materialuri dacva unda iqnes 
uzrunvelyofili am SezRudvebiT gamowveuli TviTnebobis sawinaaRmdegod. Sesa-
bamisad, Cemi sazrunavi am nawilSi aris institucionaluri mosazrebebi, romle-
bic unda awesrigebdnen an ara politikur procesebSi monawileobis SezRudvebs. 
gansakuTrebiT, yuradReba gamaxvilebuli iqneba Tu rogor sasamarTloebis mier 
kontrolze.

Tavdapirvelad, kargi iqneba, Tu CamovayalibebT oTx SekiTxvas, romlebsac sasa-
marTloebi da sakanonmdeblo organoebi am kiTxvebs eWidebian demokratiul pro-
cesSi monawileobis parametris sakiTxis gadawyvetisas. es SekiTxvebi yvelaze zoga-
didan yvelaze instituciurad konkretulamde Semdegnairad SeiZleba CamovweroT:

(1) SeuZlia Tu ara saxelmwifos zRvari Semoavlos demokratiuli procesis ir-
gvliv ise, rom gamoricxos monawileobis ufleba maTTvis, vinc zRvris miRma aRmoC-
ndebian?

(2) dadebiTi pasuxis SemTxvevaSi, sad gadis zRvari? igi emyareba garicxuli mo-
nawileebis ideologiur pozicias Tu im safrTxis gardauvalobas, rasac isini war-
moadgenen?

(3) Tu aRniSnuli dadginda, arsebobs Tu ara sazRvris sakanonmdeblo reglamen-
taciis saWiroeba? 

(4) Tu kanonmdeblobam daadgina demokratiul procesSi monawileobis sazRvrebi, 
unda arsebobdes Tu ara damoukidebeli uwyeba, romelic am procesebidan garicxvas 
ganaxorcielebda?

mocemul kiTxvebze pasuxis gasacemad winamdebare statia pirvelad ganixilavs im 
funqciuri demokratiebis faqtobriv gamocdilebas, romlebsac Sidasaxelmwifoe-
brivi antidemokratiuli gamowvevebi aqvT. Tavdapirvelad ganvixilav aSkara da mi-
mdinare safrTxis tests, romelic aprobirebulia amerikul samarTalSi. am testis 
ritorikuli Zala imaSi mdgomareobs, rom, uwinares yovlisa, amerikuli samarTali 
rogorc qveynis SigniT, ise gareT avtoritetulia. amasTan, aRniSnuli testis ZaliT, 
xelisufleba valdebulia, rom gaamarTlos is SezRudvebi, romlebic dawesebulia 
saarCevno saqmianobaze. es gamarTleba unda moxdes daaxloebiT imdagvari skrupu-
lozurobiT, rogorc es sisxlissamarTalwarmoebisTvis aris damaxasiaTebeli. ami-
tomac pirveli nawili aCvenebs im gansxvavebul konteqsts, romelSic amerikuli 
saxelmwifo doqtrina warmoiSva da misi ganzogadebis dauSveblobas sxva, ufro meti 
safrTxis qveS myof demokratiul sazogadoebebTan mimarTebi. meore TavSi ganxilu-
lia Sidasaxelmwifoebriv doneze arsebuli sxvadasxva scenari imis saCveneblad, Tu 
rogor icaven demokratiuli saxelmwifoebi Tavs da esa Tu is safrTxe, romelsac 
antidemokratiuli dajgufeba warmoSobs. samecniero literaturaSi saocrad mcire 
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yuradReba eTmoba politikur saqmianobaze dawesebuli SezRudvebis formebsa Tu 
im konkretul safrTxes, romlis wyaroc separatizmis, amboxebisa, Tu klerikaluri 
weswyobilebis mqadagebeli dajgufebaa. dabolos, mesame TavSi statia mimoixilavs 
im materialur da saproceso garantiebs, rac aucilebelia imis uzrunvelsayofad, 
rom antidemokratiuli elementebis CaxSoba politikuri warmomavlobis CaxSobas 
ar gauTanaswordes. sabolood statiaSi keTdeba daskvna, rom im safrTxis CaxSobis 
mizani, romelic demokratiuli sa zogadoebis arsebobas eWvqveS ayenebs, unda em-
saxurebodes demokratiis ganaxlebis imedebis ganxorcielebas ise, rom moqalaqeTa 
ufleba, uaryon TavianTi mmarTvelebi, SenarCunebulia.

I. garicxva amerikulad

winamdebare statia eqstremistuli jgufebidan momdinare safrTxis sapasuxo de-
mokratiuli saxelmwifoebis reaqcias mimoixilavs da SeZlebisdagvarad ganaviTa-
rebs antidemokratiuli mobilizaciebis CaxSobis saWiroebis Sefasebis garkveul 
normatiul principebs. qvemoT moyvanili msjelobidan mravali ram amerikul samar-
TalSi pirveli Sesworebis principebs ar Seesabameba da, savaraudod, amerikuli sa-
samarTloebi qvemoT SemoTavazebuli da rekomendebuli RonisZiebebis umetesobas 
an SeiZleba arc erT maTgans ar gaiTvaliswineben. amerikul samarTalSi Sefasebis 
erT-erTi mniSvnelovani elementia aSkara da mimdinare safrTxis testi, romelic 
warmoiSva amerikul samarTalSive da asaxavs, Tu ras moimoqmedeben demokratiu-
li sazogadoebebi imis sapasuxod, rac maT arsebobas safrTxes uqadis (magaliTad, 
SeiaraRebuli amboxebulebi, militaristuli fraqciebi). marTalia, terminologia 
SeiZleba msgavsi iyos, umniSvnelovanesia im paralelebis sazRvrebis gacnobiereba, 
romlebic gadis, erTi mxriv, aSS-Si da, meore mxriv, sxva qveynebSi demokratias da-
muqrebul safrTxeebs Soris.

doqtrinalurad, amerikuli samarTali, romelic Tavisuflad azris gamomxatvel 
antidemokratiul jgufebze dawesebul SezRudvebs aregulirebs, mosamarTleebis – 
holmsisa da brendaisis gansxvavebul da Tanmxvedr azrebSi Ca moyalibebuli aSkara 
da mimdinare safrTxis testidan ganviTarda43. es aris testi, romelic yvelaze sru-
lyofili redaqciiT brandenburgi ohaios winaaRmdeg saqmeze Camoyalibda44. Tavis 
per curiam mosazrebaSi brandenburgis saqmeze sasamarTlom daadgina, rom saxelm-
wifom ar SeiZleba „ar dauSvas an akrZalos Zalis gamoyenebis an kanonisadmi dau-
morCileblobis mowodeba, garda im SemTxvevisa, roca aseTi mowodeba mimarTulia 

43 ix., Whitney v. California, 274 U.S. 357, 374–76 (1927) (Brandeis, J., Tanmxvedri azri); Abrams v. United States, 250 U.S. 616, 627, 
630 (1919) (mosamarTle holmsis gansxvavebuli azri).
44 395 U.S. 444 (1969) (per curiam).
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gardauvali kanonsawinaaRmdego qmedebis wasaqezeblad da, savaraudod, waaqezebs an 
warmoSobs aseT qmedebas~45

holmsisa da brendaisis Cinebuli mosazrebebi sityvis Tavisuflebis Taobaze aer-
Tianebs ritorikul Zalas da imis udavo SegrZnebas, rom isini drois msaxvrali 
ZaliT ar Seimusrnen. cxadia, saTanado pativi unda vceT instituciur rols, ro-
melic sasamarTlo xelisuflebam unda Seasrulos rTul periodSi, roca samoqa-
laqo Tavisuflebebs safrTxe emuqreba. Tumca aRniSnulma mosazrebebma, romlebic 
Tavis droze uaryofil iqna, SemdgomSi, rogorc amas JamTaaRmwerlis rudunebiT 
profesori jefri stouni iniSnavs, TandaTanobiT gabatonebuli adgili daikaves 
amerikul samarTalSi46. brandenburgis testis Tanaxmad, didi prezumfciaa sityvis 
Tavisuflebis sasargeblod, prezumfcia, romelic SeiZleba mxolod gardauvalma 
pirdapirma zianma gadasZalos:

„abstraqtuli swavleba... zneobrivad gamarTlebuli da TviT zneobrivad aucile-
beli Zalisa da Zaladobis gamoyenebis Taobaze igive araa, rac jgufis momzadeba 
Zaladobrivi qmedebebis gansaxorcieleblad da aRniSnulis Casadenad waqezeba~. ka-
noni, romelic am gamyof zRvars ver avlebs, dauSveblad iWreba pirveli da meToTx-
mete SesworebiT garantirebul TavisuflebebSi47.

mxolod maSin, rodesac zianis dadgomis varaudi dadasturebulia da akr-
Zalvebi vrceldeba konkretul safrTxeze, xelisuflebis SezRudvebi SeiZleba 
gamarTldes. 

brandenburgis evoluciur gzaze, saqmeebma, romlebSic gasaCivrebuli iyo makar-
tis epoqaSi komunisturi partiis wevrebis devna smitis aqtis Sesabamisad, holmsi-
brendaisis Sexedulebebi wamyvan doqtrinad aqcia. maTgan aRsaniSnavia wamyvani saqme 
denisi (Dennis) aSS-is winaaRmdeg48. aSkara da imwuTieri safrTxis standarti, imisda 
miuxedavad, marTebulad iqna Tu ara igi denisis saqmeze gamoyenebuli, did mniS-
vnelobas aniWebs rogorc sityvis Tavisuflebas, rogorc aseTs da iTvaliswinebs 
arsebiT dabrkolebebs imwuTierebis dasamtkiceblad, vidre xelisuflebas moqme-
debas daiwyebdes. faqtobrivad, denisis saqmeze ver iqna gansxvavebuli politikuri 
mRelvareba, romelic SeiZleba aikrZalos da is kategoria, romlis kriminalizaciac 
aris SesaZlebeli. aSkara da imwuTieri testi gulisxmobs, rom ar unda iyos sazRva-
ri sisxlis samarTlis kodeqssa da sityvis Tavisuflebaze saxelmwifos mier dawese-
bul SezRudvebs Soris gavlebuli. ase magaliTad, denisis saqmeze gadawyvetilebis 
ganxilvisas profesori stouni akritikebs sasamarTlos, rom dauSva komunistur 

45 Id. gv. 447.
46 ix., mag., Geoffrey R. Stone, Perilous Times: Free Speech in Wartime 395–411 (2004) (aRwers aSkara da mimdinare sa-
frTxis testis wamyvan mniSvnelobas saqmeze denisi (Dennis) aSS-is winaaRmdeg, 341 U.S. 494 (1951)).
47 Brandenburg, 395 U.S. gv. 447–48 (gamorCenilia originalSi) (citata ar aris moyvanili) (uTiTebs saqmeze noto 
(Noto) aSS-is winaaRmdeg, 367 U.S. 290, 297–98 (1961)).
48 341 U.S. 494.
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partiaze samarTlebrivi SezRudvebis daweseba, romlebic ar daiSveboda sisxlis 
samarTlis kodeqsis mixedviT.

Tu qmedeba sisxlis samarTlis danaSauls Seadgens, fizikuri pirebi... unda dae-
qvemdebaron gamoZiebas da sisxlis samarTlis devnas maTi danaSaulis gamo. es sak-
maod gansxvavdeba sxvebis – am SemTxvevaSi denisis saqmeSi arsebuli pirebis devnis-
gan marqsistul-leninuri ideebis qadagebis gamo~49.

me imdenad ar CavuRrmavdebi profesori stounis mosazrebebs aSS-Si sityvis kri-
minalizaciis standartebis liberalizaciis Sesaxeb, ramdenadac aSkara da imwuTie-
ri safrTxis tests amerikuli konteqstis gareT. es testi ara marto gabatonebuli 
doqtrinaa aSS-Si, igi gamoiyeneba msoflios sxvadasxva kuTxeSi sasamarTloebis 
mier, raTa gaiziaron amerikis gamocdileba, Tu rogor upasuxon antidemokratiul 
waqezebas. magram am sasamarTloebis mier testis gamoyeneba Secdoma iqneba, Tu ar 
gaiTvaliswineben erovnul konteqsts, romelSic igi warmoiSva. metwilad, aSkara da 
imwuTieri safrTxis testi aris pasuxi amerikuli samarTlis sam saintereso, magram 
gamoukvlevel Taviseburebaze.

uwinares yovlisa, aSS-Si muqaris Semcvel gamosvlebze sapasuxo reaqcia – pir-
veli msoflio omis Semdeg palmeris reidebis da meore msoflio omis Sem deg an-
tikomunisturi akrZalvebis garda – ZiriTadad politikur saqmianobaze sisxlis 
samarTlis kodeqsiT dawesebuli SezRudvebis ganxorcielebaSi mdgomareobs. amis 
Sedegad politikuri gamoxatvis Tavisufleba gadajaWvuli aRmoCnda sisxlis sa-
marTlebrivi devnis standartebTan, mtkicebis tvirTis CaTvliT. sityvis Tavisu-
flebisadmi amerikuli konstituciis damokidebulebis mimomxilvelebi yuradRebas 
amerikuli samarTlis am mTavar Tvisebaze amaxvileben, magram srulad ver acnobie-
reben, Tu rogor gansxvavdeba aRniSnuli msoflios gamocdilebisgan. magaliTad, 
profesori martin rediSi acxadebs, rom denisi „erTmniSvnelovnad iyo, rogorc 
erTma istorikosma daaxasiaTa igi, cotaTi ufro meti, vidre „ideebis sasamarTlo~, 
raRac ufro metad asocirebuli totalitarul sazogadoebasTan, vidre konstitu-
ciur demokratiasTan~50. miiCnevs ra, rom saarCevno sistemis regulireba unda gan-
xorcieldes sisxlis samarTlis devnis meSveobiT, profesori rediSi miiCnevs, rom 
„mxolod imis uzrunvelyofa, rom yvela Sexeduleba... daculia gamoxatvis Tavisu-
flebiT, SeiZleba iyos wina piroba demokratiuli sazogadoebis, am sityvis sruli 
mniSvnelobiT, gadarCenis tolfasi~51.

masStaburi mimoxilvis dawyebamde upriani iqneboda, mcireodeni Seyovneba imis 
gansaxilvelad, Tu ramdenad eqvemdebareba amerikuli saqmeebi ganzogadebas. po-

49 Stone, ix. 44-e SeniSvna zemoT, gv. 410.
50 Martin H. Redish, The Logic of Persecution: Free Expression and the McCarthy Era 97 (2005) (Peter L. Steinberg, The 
Great “Red Menace”: United States Prosecution of American Communists, 1947–1952, gv. 157 (1984)).
51 Id. gv. 100.
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litikur sityvis TavisuflebasTan pirveli Sesworebis damokidebulebis irgvliv 
arsebuli akademiuri naSromebis meti wili trialebs aSS-is sasamarTloebis ga-
dasawyveti Semdegi Tvisobrivi problematikis irgvliv: aris Tu ara gamoxatvis 
konkretuli gamoxatuleba sakmarisad wamqezebluri, rom Seadginos danaSaulebri-
vi qmedeba da daeqvemdebaros sisxlis samarTlebriv devnas. wamyvani gadawyveti-
lebebi am sferoSi ZiriTadad iyo sisxlis samarTlis saqmeebi (mag., brandenburgi 
ohaios winaaRmdeg da koeni kaliforniis winaaRmdeg52), xolo samoqalaqosamarTle-
briv saqmeebze, rogorc iyo niu iork taimsi sulivanis53 winaaRmdeg „warmmarTveli 
argumenti~ iyo sisxlissamarTlebrivi devnis analogiis saxiT moxmobis mzadyofna 
(SeiZleba iTqvas zedmetad gulmodgine mzadyofna)54. profesorebis frederik Saue-
risa da riCard pildesisTvis „Sinaarsze orientirebuli yvela regulaciis swra-
fi sasamarTlo asimilacia sisxlissamarTlebrivi akrZalvis modelze ar aris 
mizanSewonili~55, vinaidan regulaciis struqturis sxvadasxva modalobebma SeiZleba 
pirveli Sesworebis gansxvavebuli reaqcia gaamarTlos56.

rodesac regulaciebi „ar iRebs sisxlissamarTlebrivi akrZalvis saxes sasamarT-
loebma ar unda gamoiyenon doqtrinebi, romlebic regulaciis mocemuli konteqs-
tiT ar moiazreba”57.

meore rigSi, marginaluri antidemokratiuli jgufebis qmedebaze amerikuli reaq-
cia struqturuli ganzomilebebiT xasiaTdeba, romelic awon-dawonvas saWiroebs. 
wlebis ganmavlobaSi vuZaliandebodi primitiul mosazrebas, rom proporciuli 
warmomadgenlobis sistema organulad arastabiluria da SeiZleba faSizmis aRzeve-
baze pasuxismgebelic iyos58. am mosazrebam gza gaikvala uzenaesi sasamarTlos gan-
xilvebamdec ki iseT zRvramde, rom ori ZiriTadi partia SeiZleba saarCevno konku-
renciisgan daculi iqnes59. cxadia, amerikuli demokratiis praqtikis sagamonakliso 
maxasiaTeblebi SeiZleba garkveuli sifrTxilis dacvas saWiroebdnen maTi upirate-
si mniSvnelobis aRiarebamde, rom araferi vTqvaT, maTi gamoyenebis prioritetu-
lobaze. Bbols da bolos, saubno saparlamento da gancalkevebuli saprezidento 
arCevnebis amerikuli sistema demokratiul sazogadoebebSi norma araa. Aarc erT 
bolodroindel demokratiul reJims, romelic sabWoTa imperiis damxobis Semdeg 

52 403 U.S. 15 (1971).
53 376 U.S. 254 (1964).
54 Frederick Schauer & Richard H. Pildes, Electoral Exceptionalism and the First Amendment, 77 Tex. L. Rev. 1803, 1832–33 (1999); ix. 
New York Times, 376 U.S. gv. 277.
55 Schauer & Pildes, supra note 52, gv. 1833.
56 Id.
57 Id.
58 am sakiTxze msjeloba ix. Richard H. Pildes, Democracy and Disorder, 68 U. Chi. L. Rev. 695, 716–17 (2001). ix. agreTve id. 
gv. 717 n.83 (citing sources).
59 ix., mag., Timmons v. Twin Cities Area New Party, 520 U.S. 351, 367 (1997) (“konstitucia nebas rTavs minesotas sakanonm-
deblo organos, gadawyvitos, rom politikuri stabiluroba ukeTesad garantirebulia jansaRi orpartiuli 
sistemiT”.
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warmoiSva, ar hqonia mcdeloba, amerikuli stilis mmarTveloba gadaeRo. arc aSS-s 
ucdia misi sistemis Tavs moxveva, roca demokratiul mmarTvelobas amkvidrebda mis 
samxedro kontrols daqvemdebarebul regionebSi: germaniaSi, iaponiasa da eraySi.

miuxedavad Cemi WoWmanisa, zemoaRniSnul argumentTan dakavSirebiT, mainc mive-
di daskvnamde, rom, marTlac aris raRac arasaparlamento, araproporciul war-
momadgenlobiT sistemaSi iseTi, romelic antidemokratiuli ZalebisTvis bufe-
ris daniSnulebas asrulebs. albaT, aRniSnuli xsnis, Tu ratom upirispirdeba ase 
ukompromisod amerikuli samarTali marginalur qcevas, romelic SeiZleba sisxlis 
samarTlis danaSaulSi gadaizardos. harold hotelingma60 entoni daunsma61 da mo-
ris diuvergerma62 politikur TeoriaSi farTo asparezi misces diskusias Temaze, 
Tu ratom aqvs midrekileba erT Tanamdebobaze warmoebul arCevnebs, romelSic 
erTi gamarjvebulia, warmoSvas mxolod ori, SedarebiT stabiluri da SedarebiT 
centristuli partia. mesame partiebi, eqstremistuli partiebis CaTvliT, rogorc 
wesi, saswors maTgan yvelaze Sorsmdgomi partiis sasargeblod gadawonian xolme 
ise, rom ZiriTadi partiebis momxreebs azradac ar mouvaT maTi mxardaWera. war-
moidgineT ros peroti 1992 wels da ralf naderi 2002 welSi. 

vinaidan saubno arCevnebi savaraudo mmarTvel koaliciebs arCevnebamde formire-
bas da politikur partiebad SekavSirebas aiZulebs, eqstremisti kandidatebis Car-
Tva mTlian gaerTianebas Cirqs scxebs da aseTi kandidatebic TandaTanobiT ganapir-
debian. amis Sedegad, eqstremist kandidatebs mniSvnelovani dabrkoleba eRobebaT 
sakanonmdeblo organoSi mosaxvedrad. es, Tavis mxriv, niSnavs, rom maT iolad ar 
SeuZliaT moipovon imuniteti Zaladobis mowodebis faqtze sisxlis samarTlis de-
vnisgan, vinaidan imuniteti parlamentis wevrobis paketSi Sedis. maT ar miuwvdebaT 
xeli saxelmwifo saxsrebze, raTa daafinanson TavianTi politikuri laSqrobebi 
da ZiriTadad gza moWrili aqvT saxelisuflebo kandidatebis Sesaxeb politikur 
debatebSi monawileobis misaRebad. ramdenadac eqstremistuli partiebi cdiloben 
saarCevno asparezis gamoyenebas, imdenad igeba instituciuri barierebi maT gasana-
pireblad. maTi wvlili sajaro debatebSi iwyeba adgilobriv sadiskusio ubnebSi (an 
maT Tanamedrove Semcvlel naklebad popularul politikur blokebSi), sadac isini 
saeTero droisTvis ebrZvian SeTqmulebis ideiT Sepyrobil mokamaTeebs, romlebic 
ganuwyvetliv davoben wyliT mommaragebeli arxebis ganzrax dabinZurebaze, kenedis 
mkvlelobis bolodroindel versiasa Tu „mtkicebulebebze~, rom 11 seqtembris te-
raqti Signidan iyo mowyobili.

Semdgomi buferuli zonebi iqmneba ufro saprezidento, vidre saparlamento 
respublikis farglebSi. Tundac eqtrmistulma partiam gza gaikvalos kongresSi, 

60 Harold Hotelling, Stability in Competition, 39 Econ. J. 41 (1929) (Semoaqvs “sivrcobrivi bazris” Teoria imaze, Tu rogor 
uweven konkurencias erTmaneTs iuridiuli firmebi centrSi adgilis dasamkvidreblad).
61 Anthony Downs, An Economic Theory of Democracy 115–22 (1957).
62 Maurice Duverger, Political Parties 217–28 (Barbara North & Robert North trans., rev. ed., Methuen 1964) (1951) (Semoaqvs 
„duvergeris kanoni~).
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mis mier mmarTvelobis moSlis SesaZleblobebi SezRudulia. sakanonmdeblo orga-
noSi warmodgenili marginaluri partiebi saprezidento mmarTvelobis dros ver 
SeZleben parlamentSi xmebis im raodenobiT mogrovebas, rom wyalSemdgari koali-
ciuri mTavroba daamxon undoblobis votumiT an sxva saparlamento meqanizmebis 
meSveobiT. amrigad, germaniaSi nacional-socialistebisgan gansxvavebiT, marginalu-
ri politikuri jgufebi, rogorc wesi, ver axerxeben parlamentSi destruqciuli 
meTodebis gamoyenebiT mTavrobis daSlas. amas garda, gansxvavebiT eqstremistuli 
partiebisgan bevr proporciul warmomadgenlobiT sistemaSi, ris umTavres maga-
liTsac israeli warmoadgens63, maT ar SeuZliaT, parlamentSi TavianTi mciredi 
ricxovnobiT, sajaro politikaze mniSvnelovani zegavlenis ganxorcieleba. sapre-
zidento mmarTveloba saxelmwifos meTauris arCevas erovnul eleqtorats andobs 
da ara fraqciebad dayofil saparlamento partiebs. Zalze bevri mizezi arsebobs 
imisTvis, rom moveridoT saprezidento mmarTvelobas64, magram, rac marTalia mar-
Talia, igi buferul zonas qmnis marginaluri partiebis winaaRmdeg da ar aZlevs maT 
saSualebas, adgili daimkvidron parlamentSi da Signidan moarRvion saxelmwif o.

mesame da bolo sakiTxs rac Seexeba, amerikis SeerTebul StatebSi, udavod, Zalze 
stabiluri politikaa, romlis gamoc, SesaZloa, amerikelebi saTanadod ver afase-
ben msoflios sxva kuTxeSi demokratiuli procesebis realuri safrTxisgan dacvis 
saWiroebas, Tundac es safrTxe demokratiul arCevnebSi SeniRbuli monawileebis-
gan momdinareobdes. 

amerikis SeerTebuli StatebisTvis me-20 saukunem mSfoTvared Caiara – ori mso-
flio omi, sul cota ori adgilobrivi omi, droSi gawelili daZabuli urTierTo-
bebi ZiriTad ucxour xelisuflebasTan, oTxi prezidenti, romelic uflebamosi-
lebis vadis amowurvamde gardaicvala (maTan erTi mokluli iqna) administraciul 
mowyobaSi mniSvnelovani cvlilebebi, Tavisi mZime imedgacruebiT, rasobriv ur-
TierTobebSi mSfoTvare periodebi da mainc saTaveSi ori wamyvani politikuri 
partia darCa. miuxedavad mZime brZolebisa arCevnebSi da perioduli socialuri 
uwesrigobisa, saxelmwifo meqanizmSi ganxorcielebuli cvlilebebi mxolod damx-
mare iyo da saarCevno sistema yvela droSi ucvleli darCa. da marTlac, demokra-
tiul saxelmwifoebSi aSS SeiZleba CaiTvalos im unikalur SemTxvevad, rodesac 
arCevnebi regularulad da gegmis mixedviT tardeboda samoqalaqo omis drosac 
ki. aSS gansakuTrebiT stabiluri politikuri sistema iyo rekonstruqciis Semdeg. 

SesaZloa, TvalSisacemi doqtrinaluri damokidebuleba aSS-Si politikuri orga-
nizaciebis mZlavri dacvisadmi mieweros garkveul unikalur maxasiaTeblebs, rogo-

63 ix., Steven G. Calabresi, The Virtues of Presidential Government: Why Professor Ackerman is Wrong to Prefer the German to the U.S. 
Constitution, 18 Const. Comment. 51, 60–61 (2001).
64 ix., Matthew Soberg Shugart & Scott Mainwaring, Presidentialism and Democracy in Latin America: Rethinking the Terms of the 
Debate, in Presidentialism and Democracy in Latin America 12 (Scott Mainwaring & Matthew Soberg Shugart eds., 1997). Juan J. 
Linz, Presidential or Parliamentary Democracy: Does It Make A Difference?, in The Failure of Presidential Democracy 3 (Juan J. Linz 
& Arturo Valenzuela eds., 1994). Bruce Ackerman, The New Separation of Powers, 113 Harv. L. Rev. 633, 643–44 (2000).
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ricaa me-20 saukunis amerikis myife demokratiebTan SedarebiT ufro politikuri 
stabiluroba. es stabiluroba kidev ufro gaZlierebulia aSS-is gamorCeuli saar-
Cevno meqanizmebiT, romlebic wvrilfexa partiebs mmarTvelobisken gzas uRoba-
ven. amis garda, doqtrinalurad, savaraudoa, rom aSS-Si politikuri disidentebis 
sisxlis samarTlebrivi devnis tendenciam aseve ganapiroba, rom administraciuli 
samarTali saarCevno gamoxSirvas ar aregulirebs. yvela es maxasiaTebeli mniS-
vnelovania da Cveni erovnuli konteqstidan gamomdinare, sifrTxilea saWiro, roca 
politikur saqmianobaze administraciuli akrZalvis aSkara da myisieri safrTxis 
testi ufro myife instituciur garemoSi gamoiyeneba.

aSkara da myisieri safrTxis testi kargad afiqsirebs, Tu ra interesebi figu-
rirebs organizaciebze sisxlis samarTlis akrZalvis gavrcelebisas. igulisxmeba, 
rom am orgnizaciebis miznebi Zireulad demokratiis sazianoa da amis gamo moce-
mul organizaciebs bralad edeba faqtobrivad danaSaulis Cadena. rogorc qvemoT 
davinaxavT, ganapirebuli jgufebis sisxlis samarTlebrivi qmedebidan momdinare 
safrTxe mxolod moicavs demokratiuli saxelmwifoebis winaSe arsebuli safTxis 
mxolod nawils, es gansakuTrebiT exeba naklebad stabiluri garemos mqone qveynebs. 
aseT SemTxvevaSi, samwuxarod, safrTxis myisierebaze aqcentireba ar aris sakmarisi 
safrTxis simZimis Sesafaseblad.

II. akrZalvebis kategoriebi

antidemokratiul jgufebze dawesebuli SezRudvebis irgvliv msjeloba umetes 
SemTxvevaSi iwyeba (da xSirad mTavrdeba) SekiTxviT, aqvs Tu ara demokratiul 
saxelmwifos ufleba, daawesos Sinaarsobrivi farglebi eqstremistul disidentur 
Sexedulebebze. magaliTad, profesorebi gregori foqsi da jorj nolti, uwinare-
sad yuradRebas amaxvileben politikur saqmianobaze SezRudvebis dawesebis Se-
saZleblobis saerTaSoriso samarTalTan Sesabamisobaze. aq ZiriTadad igulisxmeba 
1966 wlis samoqalaqo da politikuri uflebebis Sesaxeb saerTaSoriso paqtis ga-
rantiebi65. profesorebis foqsisa da noltis Sexedulebaze sxva mecnierebi pasuxis 
gacemisas kiTxvis qveS ar ayeneben mosazrebebis analitikur CarCoebs. amis nacvlad, 
isini ubralod davoben nebismieri sazogadoebis SesaZleblobaze, rom daicvan iseTi 
bundovani koncefciis sazRvrebi, rogoric „demokratiaa~66 da svamen kiTxvas, Rirs 
Tu ara darCenili produqti igive saxelwodebas atarebdes:

65 Fox & Nolte, supra note 1.
66 ix., Brad R. Roth, Response, Democratic Intolerance: Observations on Fox and Nolte, 37 Harv. Int’l L.J. 235, 236 (1996) (“demokra-
tia bolodroindel diskusiaSi politikur sikeTeTa saunjed iqca... am gaurkvevlobis Sedegia is, rom „demo-
kratia~ identificirebulia yvelaferTan, rac Cvens dadebiT emociebs iwvevs~).
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Tuki is, rasac xalxs eubnebian, aris faqtobrivad Semdegi: „demokratiis Zireuli 
principi gulisxmobs, rom Tqven gyavdeT nebismieri mTavroba garda imisa, romelic 
Tqvens umetesobas unda~, demokratias ufro damajerebeli argumenti unda hqondes. 
arasasurvel arCevans Soris saukeTesos arCeva raime gansakuTrebuli RirebulebiT 
ar xasiaTdeba67.

Tumca kritikosebi ukan ixeven im argumentze, rom CaxSobas efeqti ar aqvs68. yvela 
es argumenti erTiandeba da qmnis savaraudo pasuxebs.

imis magivrad, rom jer gavce pasuxi SekiTxvas, daiSveba Tu ara antidemokra-
tiuli Zalebis akrZalva, mirCevnia jer vikiTxo, Tu ra saxis SezRudvebzea saubari. 
am SemTxvevaSi me mniSvnelovnad vcildebi amerikul precedentul samarTals, ro-
melic ibneva am SekiTxvaze. winamdebare Tavi ixilavs politikuri SezRudvis for-
mebs, romlebic moqmedebs sisxlis samarTlis marTlmsajulebis farglebs gareT. 
Cemi SekiTxva exeba im standartebs, romlebic amarTleben izolirebas da SeiZleba 
sakmarisi iyos arCevnebSi monawileobis akrZalvis gasamarTleblad. martivad rom 
vTqvaT, arsebobs Tu ara antidemokratiuli politikuri mobilizaciebis CaxSobis 
meTodebi, romlebic gansxvavdebian sisxlis samarTlis akrZalvebisgan da SeiZleba 
Tu ara es meTodebi gamarTldes, Tu Cven ar varT Semwynareblebi antidemokratiu-
li Sexedulebebis mqoneTa izolirebis mimar

uxeSad rom vTqvaT, Cven unda ganvixiloT saarCevno asparezze antidemokratiuli 
mobilizaciebisadmi sami sxvadasxva midgoma. es midgoma gansxvavdeba sisxlis sa-
marTlis devnisgan. pirveli, saarCevno kodeqsi, romelic aregulirebs politikuri 
mowodebebis Sinaarss; meore, im politikuri partiebis akrZalva, romlebic ar izia-
reben socialuri weswyobilebis safuZvlebs da mesame, rigiTi politikuri par-
tiebisTvis arCevnebSi monawileobis akrZalva, Tundac maT nebadarTuli hqondeT 
organizaciul-samarTlebrivi formis SenarCuneba. pirveli ori midgoma asaxavs an-
tidemokratiuli mRelvarebis pasuxad farTod gavrcelebuli reaqciis zogad far-
glebs – saarCevno moqmedebebis regulaciebiT dawyebuli, politikuri partiebis 
formirebis akrZalviT damTavrebuli. mesame SesaZleboba naklebad gavrcelebuli 
meTodia. da mainc, regulirebis es Sualeduri froma saintereso, naklebad SemzRu-
dveli meTodebis SesaZleblobas iZleva, raTa mogvardes antidemokratiuli mobi-
lizaciebis unikaluri problemebi saarCevno moqmedebebis meSveobiT. 

67 Id. gv. 237.
68  Edip Yuksel, Cannibal Democracies, Theocratic Secularism: The Turkish Version, 7 Cardozo J. Int’l & Comp. L. 423, 458 (1999).
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a. sityvis Tavisuflebis Sinaarsobrivi SezRudva

hinduizmi Zlevamosil gamarjvebas moipovebs am arCevnebSi da Cven am gamarjvebiT 
vizeimebT, davicavT hinduizms yovelgvari safrTxisgan. airCieT rame prabu, rom 
SeuerTdes jagan bujbals, romelic ukve arCeulia. Tqven ipoviT hindus taZrebs 
yvela meCeTis qveS, Tu maT gamoTxriT. yvela, vinc hinduizmis winaaRmdegia, fex-
sacmelebi unda mieyaros. kandidati prabus arCevnebSi gamarjvebis gzas religiis 
saxeliT ikvalavs69.

es eqstremistuli indoeli nacionaluri agitatoris bal Takerais tipuri sity-
vaa, romelic man eqstremistuli Siv senas partiis adgilobrivi kandidatis saxeliT 
warmoTqva. warmodgenili ideebi rom xistia, eWvgareSea, Tundac kulturuli da-
tvirTvis mqone fexsacmelebis miyra SeiZleba yvela erma advilad ver aRiqvas Seu-
racxyofad. Takerai sakmaod cnobili politikuri figuraa bombeiSi, romlisTvis 
xelaxla mumbais darqmevaSi man mniSvnelovani roli Seasrula70. mis politikur STa-
gonebebs Soris cnobilia adolf hitleri, romelsac man uwoda „mxatvari, romlesac 
undoda germania korufciisgan Tavisufali yofiliyo71.

magram aRniSnul gamosvlas aqvs datvirTva, romelic ubralo ugemovnebas scil-
deba. musulmanuri sakulto adgilebis warmoCena hinduizmis taZrebis nangrevebze 
aris ori gansxvavebuli aRmsareblobis sakulto adgilebis Taobaze arsebuli davis 
ZaladobiT gadawyvetis potenciuri waqezeba. aq gansakuTrebiT igulisxmeba didi 
religiuri mniSvnelobis mqone babris meCeTi, romelic CrdiloeT indoeTSi, aio-
diaSi mdebareobs. am meCeTs sisxliani istoria aqvs da Zalian gaqvs ierusalimis 
taZris mTas72. 1984 wels, aRniSnul gamosvlamde cota adre, hinduizmis msoflio 
sabWom hinduizmis mimdevarTa Soris aagora kampania meCeTis dasangrevad, legendis 
safuZvelze, romlis mixedviTac, meCeTi ramas – hinduizmis mTavari RmerTis sacxo-
vrebel adgilas iyo aSenebuli. 

1992 wels, kampania realobad gadaizarda da hinduizmis mimdevarTa brbom meCeTi 
daangria da aidiaSi sxva musulmanur sakulto adgilebsa da sacxovrebel saxlebs 
daeria. agorebuli eTnikuri amboxebebis Sedegad, aTasobiT adamiani daiRupa. ms-
gavs mRelvarebas ar hqonia adgili 1974 wlis Semdeg, roca indoeTi pirvelad gaiyo 
indoeTad da pakistanad73. brbos warmarTavdnen hinduizmis nacionaluri politiku-
ri partiebi, yvelaze cnobili - baratia janatas partiis (BJP) CaTvliT. aRniSnuli 

69 Prabhoo v. Kunte, A.I.R. 1996 S.C. 1113, 1118–19 (xazi avtorisaa).
70 Christopher Beam, Mumbai? What About Bombay?: How the City Got Renamed, Slate, 12 ivlisi, 2006 w., http://www.slate.com/
id/2145650/.
71 Larissa MacFarquhar, The Strongman: Where is Hindu-Nationalist Violence Leading?, New Yorker, 26 maisi, 2003, gv. 50, 50 
(mohyavs bal Tekereis citata).
72 Gary Jeffrey Jacobsohn, The Permeability of Constitutional Borders, 82 Tex. L. Rev. 1763, 1798 & n.169 (2004); Daniel Pipes, The 
Temple Mount’s Indian Counterpart, Jerusalem Post, 17 ianvari, 2001, gv. 8.
73 Gary Jeffrey Jacobsohn, The Wheel of Law: India’s Secularism in Comparative Constitutional Context 129 (2003).
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partiidan premier ministri airCeva aTi wlis Semdeg. is, rom Takerais 1987 wlis 
gamosvlas Zaladobis msgavsi talRa ar mohyolia, mxolod damTxveva iyo, Torem 
eTnikuri vnebebi sakmarisad daZabuli iyo. 1992 wels Takerai da Siv sena kvlavac 
gamoCndnen asparezze da wa aqezes Zaladobrivi aqtebi bombeiSi, rac aiodiaSi Seta-
kebis mere yvelaze sis xlismRvreli iyo74.

indoeTis istoriaSi xSiradaa imis magaliTebi, rom saarCevno mRelvarebas 
sisxliani Sedegi mosdevs. kiTxva mdgomareobs SemdegSi – ra nabijebi SeiZleba ga-
daidgas marTlzomieri, Tumc ugemevno Sexedulebebis dasaSvebad ise, rom daculi 
iqnes sazogadoebrivi wesrigi75. doqtrinalurad, nebismieri SezRudva unda gawo-
naswordes gamoxatvis Tavisuflebis konstituciiT garantirebuli garantiiT76 da 
sazogadoebrivi wesrigis dasacavad daculi konstituciuri sagamonakliso ufle-
bamosilebiT77.

indoeTi gamosavals dasaSvebi sityvis Tavisuflebis SezRudviT ganmartebaSi 
naxulobs. savaraudod, es antidemokratiuli mRelvarebis daregulirebis yvelaze 
naklebad SemzRudveli formaa, magram paradoqsulia, igi yvelaze met bundovanebas 
iwvevs pirveli Sesworebis tradiciebis gadasaxedidan. indoeTi gamoxatvis Tavi-
suflebis konstituciuri garantiisadmi erTgulebiT gamoirCeva da, imavdroulad, 
misi saarCevno kodeqsi krZalavs saarCevno mxardaWeris mopovebas indoeTis „sxva-
dasxva klasis moqalaqeTa Soris... SuRlisa da siZulvilis mowodebiT~ religiis, 
rasis, kastis [an] Temis safuZvelze78. saarCevno kodeqsi krZlavs “aramarTlzomier 
praqtikas”, romelic agreTve moicavs mowodebas, kandidatisTvis xmis misacemad 
misi „religiis, rasis, kastis, Temis an enis safuZvelze an religiuri simbolikis 
gamoyenebiT~79. aRniSnuli SezRudvebis aRsrulebis uflebamosileba delegirebulia 
saarCevno komisiaze, romelsac SeuZlia daadginos aramarTlzomieri praqtika da 
moiTxovos gansakuTrebuli RonisZiebebi, kerZod, aseTi praqtikis mimdevari ga-
marjvebuli kandidatebis Tanamdebobidan daTxovna80.

74 Barbara D. Metcalf & Thomas R. Metcalf, A Concise History of India 279 (2002).
75 es sakiTxi mxolod indoeTSi ar aris aqtualuri. bosniis myife eTnikur mSvidobas eTnikuri SuRlis 
afeTqeba emuqreboda misi bolodroindeli saarCevno kampaniis dros. bosniis saerTaSoriso ofisis ufrosi 
TanamSromlis, qristian Svarc-Silingis sityvebiT:
“mgznebare ritoria daZabulobas iwvevs da aman, Tavis mxriv, advilad SeiZleba gamoiwvios Zaladoba sazoga-
doebaSi, sadac iaraRi yvelas aqvs, alkoholuri sasmeli uxvadaa da zafxuli xangrZlivi da mcxunvarea~... 
rac ufro Seuracxmyofelia kampaniis ritorika, kidev ufro rTulia saWiro partniorebis moZebna moqmedi 
institutebis Sesaqmnelad...~
Nicholas Wood, Fiery Campaign Imperils Bosnia’s Progress, Officials Warn, N.Y. Times, Aug. 27, 2006, gv. A3 (mohyavs qristian 
Svarc-Silingis citata). bosniaSi problemebs amZafrebs deitonis SeTanxmebis Sedegad formirebuli po-
litikuri xelisuflebis yofili eTnikuri daqsaqsuloba. ix..Anna Morawiec Mansfield, Note, Ethnic but Equal: The 
Quest for a New Democratic Order in Bosnia and Herzegovina, 103 Colum. L. Rev. 2052, 2054–65 (2003).
76 indoeTis konstitucia muxli 19, § 1.
77 Id. muxli 19, § 2.
78 xalxis warmomadgenlobis Sesaxeb kanoni, No. 43, 1951; India A.I.R. Manual (1989), v. 41 § 125.
79 Id. § 123(3).
80 Id. § 8A.
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am sakiTxze wamyvani saqmea prabu kuntes winaaRmdeg,81 romelSic indoeTis uzenaes 
sasamarTlos mouwia bombeis umaRlesi sasamarTlos gadawyvetilebaze msjeloba. 
gadawyvetilebis Tanaxmad, rameS eSvant prabus maharaStras sakanonmdeblo orga-
noSi arCeva unda gauqmebuliyo. sasamarTlom daadgina, rom kandidatis saarCevno 
kampania daafinansa bal Takeraim – Siv sanas partiis liderma, romlis zemoT moy-
vanili komentarebi misi wamqezebluri arsenalis mxolod mcired nawils Seadgenda. 
daeyrdno ra kanonSi aramarTlzomieri praqtikis korufciis ganmartebas, umaRlesma 
sasamarTlom daadgina, rom kampania mouwodebda hinduizmis mimdevrebs prabusTvis 
xmis micemas misi aRmsareblobis gamo82, hinduisturi solidarobis gamoCenis mowo-
debebi gamosWvioda aseve tiradebSi imis Taobaze, rom musulmanebi TavianT musul-
man kandidatebs uWerdnen mxars. Takerais saarCevno kampania zogierT musulmans 
gvels uwodebda da sxva religiur xatovan gamoTqmebs moiSveliebda83, romlebic 
hinduizmis mimdevrebisTvis musulmanuri diasporis safrTxis CaxSobis mowodebad 
iqna aRqmuli.

uzenaesma sasamarTlom daadastura umaRlesi sasamarTlos daskvnebi, maT Soris 
arCevnebis Sedegis gauqmebac. uzeanesma sasamarTlom ar daakmayofila moTxovna, 
rom mxolod sajaro usafrTxoebis mosazrebiT SeiZleba saarCevno akrZalvebis 
gamarTleba. gadawyvetilebis viwro safuZveli iyo sajaro usafrTxoebas damu-
qrebuli savaraudo safrTxe, ramac SesaZlebeli gaxada mTavrobis sagamonakliso 
konstituciuri uflebamosilebis gamoyeneba sajaro wesrigis dasacavad84. sasamarT-
lom daadgina, rom kanoni krZalavda xmis micemis nebismier mowodebas misi religiis 
safuZvelze imisda miuxedavad, „azianebda Tu ara mowodebebi sajaro wesrigs~85. sa-
samarTlom daadgina, rom akrZalva konstituciuria imiT, rom Seadgenda „wesiere-
bisa Tu zneobriobis~ interesebis dasacavad gaTvlil gonivrul SezRudvas86. man ga-
nacxada, rom saero saxelmwifoSi xmebis mopoveba kandidatis religiis safuZvelze 
uzneobaa87. amrigad, nebismieri konkretuli saarCevno mowodebis kanoniereba unda 
dadgindes Tavad gamosvlis bunebis Sefasebis gziT da ara im safrTxis faqtoriT. 
sasamarTlom daadgina, rom zogadi principebi iZebneba adrindel gadawyvetilebeb-
Si, romlebic aidiaSi qaosis Semdeg mdgomareobas Seexeboda88. am principiT religiis 
Tanasworobis konstituciuri garantia sekularizmis erTgulebis damadasturebe-
lia, „rogorc Tanasworobaze uflebis erTi aspeqti, Cvens konstituciaSi oqros 
Zafad Caqsovili”89 . sekularizmma brabus saqmeze gadawyvetilebas materialuri sa-

81 A.I.R. 1996 S.C. 1113.
82 id. gv. 1117.
83 id. gv. 1119.
84 indoeTis konstitucia, muxli 19, § 2.
85 Prabhoo, A.I.R. 1996 S.C. gv. 1121.
86 Id. gv.1126 (uTiTebs indoeTis konstituciis 19.2 muxlze).
87 Id.
88 Ismail Faruqui v. Union of India, A.I.R. 1995 S.C. 605.
89 n Id. gv. 630.
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fuZveli Cauyara. magram sasamarTlos ar SeeZlo yovelgvari religiuri mowodebis 
saarCevno politikis farglebs gareT gatana – gamoxatvis Tavisuflebis garantia 
daicavda uflebas, Tu gasaCivrdeboda religiis safuZvelze diskriminaciuli mo-
pyroba. amis magivrad sasamarTlom yuradRebiT ganasxvava religiuri Sovinizmi da 
religiuri gamoxatvis Tavisufleba90.

sasamarTlom konstituciurobis Sesaxeb dava saarCevno periodis gansakuTrebu-
li konstituciuri statusis Sesaxeb ori rezoluciiT gadawyvita. pirveli rezo-
luciiT, sasamarTlom gaimeora adrindeli daskvna, rom konstitucia TavisTavad 
aris demokratiuli politikuri weswyobilebis erTgulebis gamoxatuleba:

verc erTi demokratiuli politikuri da socialuri wesrigi, romelSic Tavi-
suflebis pirobebi da maTi progresuli gavrceleba yvela pirze Seadgens yvela 
saqmianobis imperatiul regulirebas, ver gaZlebs ZiriTad saarsebo minimumze Se-
Tanxmebis gareSe, romelsac SeuZlia gaaerTianos moqalaqeebi miuxedavad, religiis, 
rasis, kastis, Temis, kulturis, rwmenis da enis mixedviT gansxvavebebisa. Cvenma 
politikurma istoriam gansakuTrebiT aucilebeli gaxada es gansxvavebebi, romleb-
sac SeuZlia xalxs Soris mZlavri emociebi warmoSvas. maT ar unda dakargon ra-
cionaluri azrovnebis da moqmedebis SesaZlebloba da ar unda darTon neba, rom 
iyvnen eqspluatirebulni imis gamo, rom demokratiuli Tavisuflebis SenarCunebas 
safrTxe ar daemuqros91.

meore, sasamarTlom daadgina, rom sityvis Tavisuflebaze dawesebuli SezRudva 
mxolod arCevnebis periodze iyo mimarTuli da amrigad, demokratiuli procesis 
urRvevobis dacvas emsaxureboda Temuri SuRlis gaRvivebis mowodebebis aRkveTis 
gziT: SezRudva mxolod Semoifargleba im xmis micemis mowodebiT, romelic „keT-
deba arCevnebis periodSi, ar arRvevs sityvis Tavisuflebas zogadad da aRmsare-
blobis uflebas, rac ar aris dakavSirebuli saarCevno kampaniasTan~92.

indoeTis damokidebuleba antidemokratiuli mowodebebisadmi ori SezRudviT 
xasiaTdeba. pirveli, praqtikuli Sedegis TvalsazrisiT, vinaidan igi mimarTulia 
mxolod Temuri antipaTiebis gamokveTis problemaze sadavao saarCevno kampaniis 
ganmavlobaSi. partiebs sruliad Tavisuflad SeuZliaT, ganaxorcielon antidemo-
kratiuli platformebi arasaarCevno periodSi. is, Tu ramdenad unda akontrolon 
partiebma gamosvlebis ena saarCevno kampaniebis dros, ar aris regulirebuli in-
doeTSi da ar aris moculi aramarTlzomieri praqtikis arsebuli ganmartebiT. 
ase magaliTad, espanuri gadawyvetileba baskuri separatistuli partiis batasunas 
akrZalvis Sesaxeb gadawyvetilebis aRsruleba SeiZleba rTuli yofiliyo, Tuki 

90 adrindeli saqme Seexeboda or musulman kandidats. miCneuli iyo, rom SeiZleboda eTerSi gasuliyo musul-
manuri diasporis problemebi, magram erT kandidats ar SeeZlo meoresTvis brali daedo aramusulmanobaSi. 
Bukhari v. Mehra, (1975) Supp. S.C.R. 281.
91 Prabhoo, A.I.R. 1996 S.C. gv. 1124 (citata Bukhari, (1975) Supp. S.C.R. gv. 288).
92 Id. gv. 1125–26.
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es iqneboda sityvis Tavisuflebaze akrZalva93. indoeTSic ki, saarCevno komisiasac 
sWirdeba Zalisxmeva, magaliTad, gujaraTSi arCevnebi rom ar Catarebuliyo 2002 
wels, mas Semdeg, rac adgilobrivma BJP mTavrobam antimusulmanuri gamosvlebi waa-
qeza da ris Sedegadac aTasze meti adamiani daiRupa94. ufro agresiuli iyo uzenaesi 
sasamarTlos gadawyvetileba sami saxelmwifo moxelis Tanamdebobidan gadayenebis 
dadasturebis Taobaze aiodiaSi babris meCeTis dangrevis Semdeg maT mier brbos 
Zaladobis aqtebze Tanamonawileoba/mimnebeblobis gamo95.

meore, da albaT ufro mniSvnelovani SezRudva aris is, rom induri midgoma 
moiTxovs iseTi sakiTxebis ignorirebas, rac bevrisTvis da maT Soris amerikuli 
pirveli Sesworebis tradiciebze aRzrdilisTvis miuRebeli iyos. amasTan gasaTva-
liswinebelia, rom kanonmdeblobas SeiZleba sicxade akldes da calsaxad post factum 
gamoiyeneba. bedis ironiaa, rom saarCevno akrZalvis yvelaze naklebad SemzRudveli 
forma, romelic ar moiTxovs partiebis akrZalvas Tu individebisTvis politikur 
saqmianobis daSlas, yvelaze metad SeiZleba TviTnebobas uwyobdes xels, rogorc 
saarCevno procesis maregulirebeli yvela normis SemTxvevaSi, Tu samomavlo Se-
fardebidan gadaxveva niSnavs, rom normis gamoyenebas Sedegis ganmsazRvreli efeqti 
eqneba. prabus saqmeze, magaliTad, Sedegi iyo kandidatis Tanamdebobidan gadaye-
neba. imdenad, ramdenadac yvela arCeviTi Tanamdebobis piri da saqmis ganmxilveli 
mosamarTle politikuri zewolis qveS SeiZleba aRmoCndes an, yovel SemTxvevaSi, 
SeiZleba Candes, rom zewolis qveSaa, nebismieri regulaciuri midgoma, romelic 
retrospeqtiulad gamoiyeneba, legitimurobis kanonzomier eWvebs aRZravs. 

induri midgoma ara marto gulisxmobs Sinaarsis da Sexedulebebis regulire-
bas, aramed axorcielebs kidec mas. aodias saqmeze, magaliTad, mosamarTle vermam 
pirdapir miuTiTa roulsze, raTa sekularuli konturebiT religiis roli Se-
moefargla saarCevno da saxelisuflo sferoebSi. mosamarTle vermasTvis indoeTi 
„pluraluri da sekularuli politikurad organizebuli saxelmwifo meqanizmia~, 
sadac „kanoni, albaT,yvelaze didi SemakavSirebeli Zalaa~96. roulsis medgari wi-
naaRmdegoba religiuri mowodebebisadmi cnobilia, rogorc „marTlmsajulebis, 
rogorc samarTlianobis~ „roulsis pragmatizmi, romelic, Tavis xmriv, nebas rTavs 
konsensuss... konsensusi gadafaravs Rrma socialuri erTianobis mqone sazogadoebis 
ZiriTadi struqturis umniSvneelovanes sakiTxebs~97.

93 batasunas daSla dafuZnebuli iyo partiis uarze, daegmo ETA-s saqmianoba. Thomas Ayres, Batasuna Banned: The Dis-
solution of Political Parties Under the European Convention of Human Rights, 27 B.C. Int’l & Comp. L. Rev. 99, 109 (2004).
94 Edward Luce, Appeal on Indian Election Ruling, Fin. Times, Aug. 19, 2002, gv. 6 (mocemulia saarCevno komisiis gadawyveti-
lebis detalebi gadavadebis da Sesabamisi saCivrebis Sesaxeb).
95 S.R. Bommai v. Union of India, A.I.R. 1994 S.C. 1918. am gadawyvetilebebis politikuri da eTnikuri ganzomilebis 
detalebi ix.Jacobsohn, supra note 71, gv. 126–32.
96 Ismail Faruqui v. Union of India, A.I.R. 1995 S.C. 605, 630. sasamarTlo moxseniebuli iqna, rogorc „qaRaldi kanonze 
pluralistur sazogadoebaSi~ m.n. venkataCalias mier, Id.
97 Id. gv. 630–31. es abzacic citirebulia venkataCaliadan. Id. gv. 630.
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amis garda, indoeTis midgoma, erTgulebs ra sazogadoebrivi wesrigis dacvas da-
Zabuli arCevnebis periodis dros, amasTanave uSvebs gaurkvevlobas amomrCevelTa 
motivaciasTan dakavSirebiT frenCaizis SemTxvevaSi. arsebobs saSiSroeba, rom ins-
tinqtebma SeiZleba gaimarjvon amomrCevlebze, magaliTad, jeims medisoni SiSobda, 
codvil vnebaTa Zalaze, ramac SeiZleba amomrCevlebi aiZulos aramiznobrivad ga-
moiyenon demokratiuli Zalaufleba98 .indoeTis saqmeebi, romlebSic gamoyenebulia 
saarCevno kodeqsi, Tavis mxriv, moculi aramarTlzomieri praqtikis Sesaxeb kanonSi, 
mihyveba aRniSnul tradicias da cdilobs gaawonasworos mTavrobis interesebi da 
ar dauSvas demokratiuli procesis namdvili suliskveTebis mankieri zraxvebiT 
CaxSoba.

religiis, kulturis Tu mrwamsis dacvis sababiT, ar SeiZleba piradi Tavdasxma 
saarCevno gamarjvebebis uzrunvelsayofad... Cveni demokratia mxolod maSin SeiZle-
ba gadarCes, Tu isini, vinc iRvwian, iqnebian xalxis warmomadgenlebi da liderebi 
iqnebian gamsWvalulni sekularuli demokratiis suliskveTebiT. es ganwyoba daaxa-
siaTa monteskiem didi xnis wlebis win, rogorc „saTnoeba~... imisTvis, raTa aseTma 
suliskveTebam izeimos. arCevnebis dros kandidatebi unda ecadon amomrCevlebis 
darwmunebas imiT, rom aCvenon naTeli goneba da ara aRagznon maTi brma da daman-
greveli gancdebi. eretikosebze nadirobis propaganda da kandidatis kritika misi 
religiis gamo SeiZleba TeokratiaSi daSvebuli iyos, magram ara Cvens sekularul 
respublikaSi99.

sityvis Tavisuflebis regulireba sakmaod SemaSfoTebelia, vinaidan faqtobri-
vad ufleba izRudeba, raTa eleqtorati dacul iqnes safrTxisgan, ar damorCildes 
ZiriTad instinqtebs mgznebare saarCevno debatebis dros. Tundac ase rom iyos, 
Temuri mZvinvarebis speqtri, romelic arcTu iSviaTad Tavs iCens xolme indoeTSi 
politikuri Serkinebis dros, eqvemdebareba sakonstitucio dabalansebas samoqa-
laqo uflebebisa da sazogadoebrivi wesrigis dacvis interesebs Soris. rTulia 
im faqtis ugulebelyofa, rom ufro naklebia msxverpli politikosebze mozomi-
li SezRudvebis dawesebisas, rom araferi vTqvaT maT, Tanamdebobidan daTxovnaze. 
agreTve aRsaniSnavia, rom BJP-s mas Semdeg, rac aodiaSi meCeTis darbevis kampania 
aagora, saarCevno qmedunarianobis SesanarCuneblad ritorikis Seneleba mouwia. 
ufro mozomili kampaniis meSveobiT partiam SeZlo erovnul arCevnebSi upirateso-
bis mopoveba da myife samTavrobo koaliciis SeduRabeba, Tumca Semdgom arCevnebSi 
damarcxda, ris Sedegadac arCeuli iqna indoeTis pirveli sikhi premier ministri100.

98 The Federalist No. 10 (James Madison), supra note 32, gv. 73–75; ix. agreTve The Federalist No. 49 (James Madison), supra 
note 32, gv. 314 (gamoTqmulia azri, rom msgavsi gznebebi „mTavrobis mier unda kontroldebodes da regulir-
debodes~).
99 Bukhari v. Mehra, (1975) Supp. S.C.R. 281, 288, 296.
100 David Gardner, Power Leaks to the Regions, Fin. Times, 19 noemberi, 1999, gv. 2 (asaxavs BJP gamarjvebas 1999 wlis erov-
nul arCevnebSi); Editorial, Massaging the Temple: Not Enough to Cure BJP’s Headache, Statesman (Calcutta), 2 noemberi, 2004, 
gv. 8 (ixilavs partiis amao mcdelobebs); S.M. Hali, Advani’s Volte-Face!, Nation (Pakistan), 21 ivnisi, 2005, LEXIS, News 
Library, NTNPK file (asaxavs partiis 2004 wlis moulodneli damarcxebis Semdgom periods); Soutik Biswas, India’s Ar-
chitect of Reforms, BBC News, 14 oqtomberi,2005,http://news.bbc.co.uk/2/hi/south–asia/3725357.stm (asaxavs manmona singis, 
indoeTis pirveli sikhi premier-ministris aRzevebas).
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b. partiis mimarT dawesebuli akrZalvebi 

yvela konstitucia maJoritaruli saarCevno sistemisTvis garkveul SezRudvebs 
iTvaliswinebs. es SezRudvebi gansxvavdeba Sesabamisi normebis ̀ sijiutis” xarisxiT101. 
zogierTi maTgani uSvebs xmaTa umetesobiT ganxorcielebul cvlilebebs, zogi ki 
moiTxovs, rom Sedegebi damtkicdes garkveuli periodis ganmavlobaSi102. zogi siste-
ma ucvlel normebs iTvaliswinebs, romlebic sazogadoebis formas ganusazRvreli 
periodiT adgenen da ar eqvemdebarebian gadasinjvas Tavad sazogadoebis Zireul 
Secvlamde. magaliTad, ucvleli normebi mocemulia germaniis konstituciaSi da, 
savaraudod, aSS-is konstituciis me-5 muxlSi. sxva konstituciebi saxelmwifo wyo-
bilebasa da marTva-gamgeobas toveben ucvlelad. magaliTad, italiis konstituciis 
139-e muxli adgens, rom italiis saxelmwifo respublikaa, dauSvebelia misi Secvla. 
aseve norvegiis konstituciis 112-e muxli krZlavs cvlilebebs, romlebic „konsti-
tuciaSi asaxul principebs ewinaaRmdegeba~103.

is normebi, romlebic konstituciebSi urRvevad aris aRiarebuli, zogadad, 
miuTiTebs mocemuli sazogadoebis damkvidrebis mtkivneul istoriaze104. aSS-is 
konstitucia monobis mraval akrZalvsas iTvaliswinebs, omis Semdgomi germaniis 
konstitucia mtkivneul nacistur periods moixseniebs, xolo yvela es debuleba 
sazogadoebrivi wesrigis im sust mxareebs asaxavs, romlebic ar SeiZleba poli-
tikuri debatebis uSualo sagani gaxdes. imavdroulad, bevri qveyana krZalavs im 
partiebis mier politikur aqtivobas, romlebic konstituciuri wyobis ZiriTad 
miznebs ar iziareben. amrigad, araa gasakviri dasavleT germaniis konstituciaSi 
Canaweri nacisturi da komunisturi partiebis memkvidre partiebis akrZalvis Tao-
baze105, an kidev komunisturi partiis amkrZalveli normebi ukrainaSi106 da sxva yofil 
socialistur respublikebSi. Cexoslovakiis sakonstitucio sasamarTlom 1992 wlis 
gadawyvetilebaSi qveynis lustraciis kanonis konstituciurobis Taobaze daadgina, 
rom `demokratiul saxelmwifos ara mxolod ufleba aqvs, aramed valdebulebac, 
raTa daicvas is principebi, romlebsac igi efuZneba”107.

101 Lawrence G. Sager, Justice In Plainclothes: A Theory Of American Constitutional Practice 81–82 (2004).
102 fineTis konstituciis muxli 73; 1958 wlis safrangeTis konstituciis muxli 89.
103 Jacobsohn, supra note 71, gv. 138 (uTiTebs italiis konstituciis 139-e muxls; norvegiis konstituciis 112-e 
muxls). ufro sruli diskusia konstituciebis Sesaxeb ix., Samuel Issacharoff, The Enabling Role of Democratic Consti-
tutionalism: Fixed Rules and Some Implications for Contested Presidential Elections, 81 Tex. L. Rev. 1985 (2003).
104 es Sexeduleba axali ar aris. idea, rom konstitucia aris dokumenti, romelic sazogadoebis politi-
kur realobazea mimarTuli, sadac is aRmocenda, sul mcire, aristoteles ekuTvnis. ix., Aristotle, Politics 
§ 1296b10, reprinted in Aristotle, The Politics and The Constitution of Athens 9, 109 (Stephen Everson ed. 1996) (amtkicebs, rom 
konstituciebi unda Sefasdes arsebuli garemoebebis WrilSi).
105 socialisturi raixis partiis saqme, federaluri sakonstitucio sasamarTlo, 23 oqtomberi, 1952, 2 Entsche-
idungen des Bundesverfassungsgerichts [BVerfGE] 1 (F.R.G.), Targmnilia nawilobriv, Donald P. Kommers, The Constitutional 
Jurisprudence of the Federal Republic of Germany 218 (2d ed. 1997); komunisturi partiis saqme, federaluri 
sakonstitucio sasamarTlo, 17 agvisto, 1956, 5 BVerfGE 85, Targmnilia nawilobriv Walter F. Murphy & Joseph 
Tanenhaus, Comparative Constitutional Law 621 (1977).
106 ix., infra gv. 1435–36.
107 3 Transitional Justice: How Emerging Democracies Reckon with Former Regimes 346, 350 (Neil J. Kritz ed., 1995) (iTva-
liswinebs Cexoslovakiis respublikis federaluri sakonstitucio sasamarTlos gadawyvetilebas gamoxSirvis 
Sesaxeb kanonze, Targmani, 26 noemberi, 1992). lustraciis Sesaxeb sakiTxebze diskusia ix. Gábor Halmai & Kim 
Lane Scheppele, Living Well Is the Best Revenge: The Hungarian Approach to Judging the Past, in Transitional Justice and the Rule 
of Law in New Democracies 155, 171–78 (A. James McAdams ed., 1997).
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magram mravali qveyana ufro Sors midis SezRudvebis dawesebaSi, gansazRvravs 
ra demokratiuli procesebis dasaSveb farglebs da ukrZalavs partiebs gascdnen 
dawesebul sazRvrebs. magaliTad, ikrZaleba partiebi, romlebic qveynis terito-
riul urRveobas ayeneben kiTxvis qveS (Sesabamisad, separatistul moZraobebs ar-
CevnebSi monawileoba ekrZalebaT) an romlebic religiuri niSniT apireben sazo-
gadoebis xelaxla gansazRvras. magaliTad, TurqeTis sakonstitucio sasamarTlom 
ZalaSi datova gadawyvetilebebi, romlebiTac gauqmda qurTebis damoukideblobisa 
da SariaTis erTgulebis mqadagebeli partiebi. aRniSnuli kampaniebi CaiTvala rom 
ewinaaRmdegeboda TurqeTis TviTmyofadi sekularuli saxelmwifos konstituciur 
valdebulebebs108.

demokratiuli saxelmwifoebis umetesoba politikuri partiebis samarTlebrivi 
statusis damcvel normebs iTvaliswinebs. aRniSnuli dacva gulisxmobs demokra-
tiuli politikis daSvebuli farglebis konstituciur ganmartebas da agreTve po-
litikuri partiis formirebis uflebis moculobis dadgenas. magaliTad, germaniis 
(yofili dasavleT germania) sakonstitucio samarTali uzrunvelyofs mniSvnelo-
van dacvas politikuri partiebisTvis, raTa Camoyalibdnen da efeqtianad imoR-
vaweon saarCevno asparezze109. Tumca dacva eniWebaT molod im partiebs, romlebsac 
aqvT samarTlebrivi statusi da romlebic demokratiuli sazogadoebis jerova-
ni monawileebi arian. germaniis konstituciis muxli 21(2) adgens, rom „partiebi, 
romlebic maTi miznebisa Tu maTi momxreebis qmedebis gamo miiswrafvian Tavisu-
fali demokratiuli konstituciuri wyobis gasauqmeblad an germaniis federaluri 
respublikis arsebobas emuqrebian, arakonstituciurad CaiTvlebian~. federaluri 
sakonstitucio sasamarTlo iRebs gadawyvetilebas maTi arakonstituciurobis Tao-
baze110. sasamarTlom Tavisi saqmianobis adreul xanebSi orjer gamoiyena 21-e muxliT 
miniWebuli uflebamosileba da partiebi arakonstituciurad gamoacxada: 1952 
wels socialisturi raixis partiis saqmeze111, sasamarTlom neo nacisturi partia 
arakonstituciurad gamoacxada da 1956 wels komunisturi partiis saqmeze112 daad-
gina, rom germaniis komunisturi partia (KPD) arakonstituciuri iyo. TiToeul am 
saqmeze partiebis mier eleqtoratisTvis SeTavazebul sakiTxebze konstituciuri 
SezRudviT ganisazRvra agreTve kanonieri politikuri partiis formirebis far-
glebi.

108 Dicle Kogacioglu, Dissolution of Political Parties by the Constitutional Court in Turkey: Judicial Delimitation of the Political Domain, 
18 Int’l Soc. 258 (2003).
109 Party Finance Case III, BVerfG 19 ivlisi, 1966, 20 BVerfGE 56, Targmnilia nawilobriv, Kommers, supra note 103, gv. 
204; Party Finance Case II, BVerfG 24 ivnisi, 1958, 8 BVerfGE 51, Targmnilia nawilobriv, Kommers, supra note 103, gv. 201.
110 ZiriTadi kanonis muxli 21(2), Targmnilia nawilobriv, Kommers, supra note 103, gv. 507, 511; ix.agreTve id. mux-
li 9(2), Targmnilia nawilobriv, Kommers, supra note 103, gv. 507, 509 (krZalavs „gaerTianebebs, romelTa miznebi 
an saqmianoba... mimarTulia konstituciuri weswyobilebis winaaRmdeg”,id. muxli 5(3), Targmnilia nawilobriv, 
Kommers, supra note 103, gv. 507, 508 (acxadebs, rom swavleba „ar aTavisuflebs pirs konstituciis erTgulebis 
valdebulebisagan”).
111 BVerfG 23 oqtomberi, 1952, 2 BVerfGE 1, Targmnilia nawilobriv, Kommers, supra note 103, gv. 218.
112 BVerfG 17 agvisto, 1956, 5 BVerfGE 85, Targmnilia nawilobriv, Murphy & Tanenhaus, supra note 103, gv. 621. saqmis 
zogadi mimoxilva ix. Kommers, supra note 103, gv. 222–24.
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marTalia, arsebobs implementaciis sxvadasxva formebi, magram is ZiriTadi idea, 
razedac partiis akrZalvebia damyarebuli aris is, rom partiebi an xvdebian an ar 
xvdebian demokratiuli prcesis SigniT113. Tu maTi miznebi sakmarisad ewinaaRmde-
geba demokratiul principebs, isini SeiZleba aikrZalon. akrZalvebis umetesoba 
momdinareobs Tavad konstituciidan. am kuTxiT safrangeTi gamonaklisia imiT, rom 
misi 1936 wlis kanoni aregulirebs kerZo SeiraRebuli dajgufebebis arsebobas114. 
zogierTi konstituciuri akrZalva sakmaod farTod aris formulirebuli, rogorc 
magaliTad, italiis konstituciis 49-e muxlis SemTxvevaSi, romelic ukrZalavs par-
tiebs `demokratiuli meTodis” darRvevas115. akrZalvebis umetesoba ufro konkre-
tulia, rogorc magaliTad, germaniis ZiriTadi kanonis 21-e muxlis SemTxvevaSi, 
romelic iTvaliswinebs politikuri partiebis Tavisufali formirebis uflebas, 
magram moiTxovs, rom maTi „Sida mowyoba Seesabamebodes demokratiul principebs” 
da kategoriulad krZalavs partiebs, romlebic `miiswrafvian Tavisufali demokra-
tiuli wyobilebis gauqmebisken an germaniis federaluri respublikas arsebobas 
ayeneben safrTxis qveS”116. da mainc, medlis meore mxarea is, rom Tu partiebi ar arian 
akrZaluli, isini gamoxatvis TavisuflebiT sargebloben. germaniis sasamarTlos 
Tanaxmad, `konstitucia iTmens im safrTxes, romelic organuladaa damaxasiaTebeli 
politikuri partiis saqmianobisTvis, vidre aRniSnuli partia arakonstituciurad 
ar gamocxaddeba~.117

partiis akrZalva yovelTvis romelime mosazrebiT xdeba. TiToeuli maTgani Se-
iZleba garkveul SeSfoTebas iwvevdes. pirvel rigSi, arsebobs akrZalvebi, rom-
lebic SeiZleba kanonieri iyos imdenad, ramdenadac aRkveTs im teroristu li da 
amboxebuli jgufebis propagandas, romlebic TavisTavad sisxlis sa mar T liT ikr-
Zaleba an iwvevs TavdaccviT SeiaraRebul reagirebas. meore rigSi, arsebobs akr-
Zalvebi partiebze, romlebic regionuli damoukideblobis ZalebTanaa SekavSire-
buli da rogorc wesi, religiuri an eTqnikuri niSniT gansazRvruli. aseT partiebs 
ukaviaT politikuri pozicia, romelic qveynis teritoriul mTlianobasTan winaaR-
mdegobaSi modis. dabolos, partiebi SeiZleba daeqvemdebaron SezRudvobs, Tu isini 
liberaluri demokratiis Zireul safuZvlebs emuqrebian, magram romelTa mizanic, 
ama Tu im doziT, aris xelisuflebaSi mosvla amomrCevelTa xmebis umravlesobiT. 

ar aris aucilebeli CamoTvlili kategoriebi eqskluziuri iyos. magaliTad,  li-
banSi hezbolas platforma samive elements moicavs. TurqeTis mTavrobam qurTu-

113 Paul Franz, Unconstitutional and Outlawed Political Parties: A German-American Comparison, 5 B.C. Int’l & Comp. L. Rev. 51, 63 
(1982) (aRniSnavs, rom germanuli samarTliT, partiebi „Tavisufalni arian saxelmwifos mxridan diskrimina-
ciis da Carevisgan, Tu sakonstitucio sasamarTlos ar daudgenia partiis arakonstituciuroba”).
114 Yigal Mersel, The Dissolution of Political Parties: The Problem of Internal Democracy, 4 Int’l J. Const. L. 84, 92 n.41 (2006) (adarebs 
safrangeTis xelisuflebas xorvatiis, italiis, poloneTis da espaneTis magaliTebs.
115 Niesen, supra note 15, gv. 19 (uTiTebs italiis konstituciis 49-e muxls).
116 ZiriTadi kanonis muxli 21(1), (2), Targmnilia nawilobriv, Kommers, supra note 103, gv. 507, 511.
117 Radical Groups Case, BVerfG 14 Tebervali, 1978, 47 BVerfGE 198, Targmnilia nawilobriv, RS, supra note 103, 
gv. 224, 227.
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li nacionalizmis mxardamWeri partiebis akrZalva partiebis mier saxelmwifosTan 
dapirispirebuli partizanuli moqmedebebis mxardaWeriT gaamarTla. igive SeiZleba 
iTqvas espaneTSi batasunas partiis Taobaze. Tumca organizacia emsaxureba baskeTis 
damoukideblobis mopovebas, igi aikrZala kanongareSed gamocxadebuli teroris-
turli dajgufebis ETA-sTan urTierTobis gamo118.

Tundac SeuZlebeli iyos CamoTvlili kategoriebis hermetulad erTmaneTis-
gan gancalkeveba, maTi meSveobiT arsebuli Tanamedrove antidemokratiuli poli-
tikuri organizaciebis cvalebadi bunebis gageba SeiZleba. pirveli ori katego-
riis SemTxvevaSi umciresobebi Tavs esxmian demokratiul saxelmwifos. am dros 
saarCevno asparezi gamoiyeneba xelisuflebis nebis ZirgamosaTxrelad da demo-
kratiul sazogadoebas sxvadasxva saxis problemebi emuqreba, gansakuTrebiT imis 
gaTvaliswinebiT, rom regionuli damoukideblobis partiebis politikuri plat-
formebi, savaraudod, sakmao doziT Seicavs legitimur gancxadebebs erovnuli Tu 
eTnikuri umciresobebis diskriminaciuli mopyrobis Taobaze. rac Seexeba mesame 
kategorias, igi yvelaze problemuria da, me vityodi, yvelaze saxifaToc. partiebis 
mier Zalauflebis mopovebis strategia gamoyenebuli iqna nacistebis mier, rogorc 
es aisaxa gebelsis Sesaval citataSi. swored es aspeqtia klerikaluri islamisturi 
partiebis, rogoricaa hamasi da hezbola, romelic safrTxes qmnis mcire aziis demo-
kratiuli saxelmwifoebisTvis.

1. amboxebuli partiebi.

umjobesi iqneba, daviwyoT im partiebis kategoriebad dayofa, romlebic saarCe-
vno procesSi maTi Sexedulebebis propagandisTvis monawileoben, magram ise, rom 
realurad xelisuflebaSi mosvlisTvis ar iRvwian. es kategoria moicavs msoflios 
sxvadasxva kuTxeSi arsebul mraval mcirericxovan partias, aSS-Si mesame partiebis 
CaTvliT. miuxedavad imisa, rom politikuri dedaqalaqi am partiebs ar gaaCniaT, 
maT SeuZliaT seriozuli problemebi Seuqmnan saxelmwifo meqanizms, Tu saarCe-
vno asparezs TavianTi ideebis popularizaciisTvis gamoiyeneben. movlenebis aseTi 
saxifaTo ganviTareba agreTve relevanturia im partiebTan mimarTebaSi, romlebic 
danaSaulebrivi elementebis, magaliTad, narkotikebiT movaWreTa kartelebis mier 
finansdeba119. aqve igulisxmebian partiebi, romlebic mtruli ucxouri xelisufle-
bis mxardaWeriT sargebloben. marTalia, orive kategoriis partiebis SemTxvevaSi 
mniSvnelovania saarCevno sistemis farglebi, saukeTeso da yvelaze mtkivneuli ma-
galiTebi SeiZleba moyvanili iqnes ara narkotikebiT movaWre kartelebis, aramed 

118 Comella, supra note 20, gv. 134–35.
119 ukiduresi magaliTia SemTxveva, roca kolumbiis prezidents brali waeyena kalis kartelisgan 6 milioni 
aSS-is dolaris aRebaSi Tavisi 1994 wlis saarCevno kampaniis dasafinanseblad. ix., interviu (20 marti, 1996), 
http://www.pbs.org/newshour/bb/latin–america/colombia–3-20.html.
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sxvadasxva demokratiul saxelmwifoSi komunisturi partiebis moRvaweobis isto-
riidan.

am SemTxvevaSi germania aSS-is smitis aqtze ufro aSkara, saukeTeso magaliTs 
iZleva. germanuli partiis akrZalvis ganxilvisas gverds ver avuvliT socialis-
turi raixisa da komunisturi partiis saqmeebs. orive partias totalitarul ideo-
logiasan hqonda kavSiri da orive maTgani dasavleT germaniisTvis mZime periodSi 
aRmocenda. rogorc Semdgom iqneba ganxiluli, socialisturi raixis partia miznad 
isaxavda germaniis demokratiis destabilizacias nacisturi reJimis aRsadgenad120. 
germanulma sasamarTlom sakmaod swrafad da uyoymanod gadawyvita aRniSnuli sa-
qme ise, rom analitikur wiaRsvlebSi didad ar wasula. rac Seexeba komunistur 
partias, sasamarTlom eqvsi weli moandoma rTuli, samasgverdiani gadawyvetilebis 
gamotanas, romelic ZiriTadad marqsistul-leninuri ideologiis mimoxilvas mieZR-
vna. am ideologiis mizani, rogorc sa samarTlom daadgina, iyo, demokratiis saxe-
liT, partiis saqmianobis imdagvari organizeba, rom moemzadebina „gardamavali eta-
pi konstituciuri demokratiuli wyobilebis ufro advilad ZirgamosaTxrelad~121.

amitom KPD faqtobrivad uaryofs yvela sxva partiis... nebismier uflebas ar-
sebobaze Tanabari uflebebis mqone gangrZobadi partniorobis konteqstSi. ma-
gram swored es gangrZobadi partnioroba aris mravalpartiuli sazogadoebis 
arsebobis, Tavisufal demokratiaSi sxvadasxva partiebs Soris paeqrobis wina 
piroba.

...igive SeiZleba iTqvas KPD-s saparlamento saqmianobasTan dakavSirebiTac. lib-
eraluri demokratiis saparlamento sistemaSi saxalxo politikuri nebis formire-
baSi monawile TiToeuli partia agreTve uflebamosilia Tavisi miznebis ganxor-
cielebaze parlamentis meSveobiT. magram arc erT partias ar SeuZlia, parlamentSi 
moxvedris Semdeg, samudamod gamoricxos sxva partiebis arseboba... magram... swored 
es aris KPD-s mizani122.

magram sirTule mdgomareobda imaSi, rom sasamarTlos gadasawyveti iyo ara is, 
KPD–is marqsistul-leninuri ideologia winaaRmdegobaSi iyo Tu ara liberalur 
demokratiul faseulobebTan. igive SeiZleba iTqvas marqsistuli universitetis 
profesorebis da sazogadoebrivi aqtivistebis Sesaxeb. sakiTxi mdgomareobda Sem-
degSi – iyo Tu ara konstituciuri germaniis inteleqtualuri memkvidreobis Se-
madgeneli ideebis mqadagebeli partiis akrZalva. KPD sakmaod frTxili iyo Tavis 
mowodebebSi klasobrivi ideologiis, germaniis da misi mokavSireebis politikuri 
da socialuri sferoebis kritikis TvalsazrisiT, ar mouwodebda ucxoeTis saxelm-

120 ix..infra gv. 1459.
121 komunisturi partiis saqme, BVerfG 17 agvisto, 1956, 5 BVerfGE 85, Targmnilia nawilobriv, Murphy & Tanenhaus, 
supra note 103, gv. 621, 625.
122 Id., Targmnilia nawilobriv, Murphy & Tanenhaus, supra note 103, gv. 621, 624 (first and third omissions in original).
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wifoebis Zalis gamoyenebiT dapyrobas. sasamarTlos argumentacia aradamakmayofi-
lebelia, vinaidan ver akavSirebs komunistur partias germaniis demokratias damu-
qrebul safrTxesTan. varSavis paqtis monawile saxelmwifoebi dasavleT germaniis 
sazRvridan Tofis gasrolis manZilze imyofebodnen. sasamarTlos gadawyvetileba 
araerTgzis ubrundeba partiis mcdelobas, moeSala dasavleT germaniis institu-
tebi da aSS-Tan kavSirebis sawinaaRmdego kampania aegorebina. daumtkicebeli darCa 
KPD-is kavSiri da mxardaWera civi omis meore mxaresTan.

da mainc, sasamarTlos mosazrebaSi aris qaragmebi komunizmis ideebis Tmenis Se-
saxeb, rac scildeba saxifaTo konteqsts. magaliTad, sasamarTlom daamata, rom ~-is 
akrZalva ar aris samarTlebrivad Seusabamo komunisturi partiis xelaxla aRdge-
nasTan, Tu arCevnebi mTeli germaniis masStabiT gaimarTeboda”123. es iyo cxadi mcde-
loba, rom gadasinjuliyo sasamarTlos gadawyvetileba civi omis konteqsts gareT. 
civi omis konfliqti 1050-iani wlebis germaniaSi arc Zalian Soreuli iyo da arc 
gansakuTrebulad „civi~. sasamarTlom partia ganixila rogorc organizacia, rome-
lic cdilebda saarCevno sistema gamoeyenebina germanuli politikis demoralizebi-
sa da destabilizebisTvis, raTa sazRvars momdgari mtris miznebi ganexorcielebina. 
meore msoflio omis Semdgomi mdgomareoba da germaniis masStabiT jarebis ganlage-
ba, yvelaferi pirveli msoflio omis periods hgavda, roca germanulma demokratiam 
ver SeZlo gadarCena. aseT viTarebaSi komunisturi partia sxva araferi iyo, Tu ara 
saarCevno manipulatori, romelic cdilobda germanuli demokratiis ZirgamoTxras 
ara ufro metad arCevnebis, aramed realuri ucxouri safrTxis meSveobiT. 

wlebis ganmavlobaSi, roca saqme ixileboda da kidev ufro metad momdevno 
aTwleulebis ganmavlobaSi, komunisturma partiam dakarga Tavis momxreTa nawilic, 
romlebic SenarCunebuli yavda omamde da omis ganmavlobaSi hitleris opoziciaSi 
yofnis gamo. safrTxis myisiereba SeiZleba aris erT-erTi is mizezi, ris gamoc sa-
samarTlos gadawyvetileba ver CaiTvleba gamowvlilviT mimoxilvad. amasTan, imave 
periodis ganmavlobaSi, dasavleT evropa ekonomiurad yvaoda da aRmosavleTis sa-
frTxe miCqmaluli iyo. 1968 wlisTvis, roca axali organizacia, saxeliT germaniis 
komunisturi partia (DKP), Camoyalibda, saxelmwifos aranairi zomebi ar miuRia mis 
dasaSlelad. marTlia, axalma politikurma partiam proletariatis diqtaturaze 
ritorikuli gancxadebebi gaaJRera, magram mTavari gansxvaveba or periods Soris 
is iyo, rom myisieri safrTxe aRmosavleT germaniasTan da sabWoTa blokTan asoci-
rebuli partiis mxridan aRar arsebobda.

savaraudod, myisieri safrTxis sakiTxi swored rom gadamwyveti iyo smitis aqtis 
saqmeebze. TiToeul SemTxvevaSi saxelmwifo acxadebda, rom komunisturi partia 
dasaqmebis, dafinansebis da propagandis arxi iyo, romelsac Zlevamosili samxedro 
mowinaaRmdege iyenebda. Tumca zustad am safuZvlebiT saqmeebi ar gadawyvetila, 

123 Id., Targmnilia nawilobriv, Murphy & Tanenhaus, supra note 103, gv.gv. 621, 626.
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magram msjelobisas sasamarTlo msgavs SekiTxvebs svams. sasamarTlom faqtobrivad 
safrTxis sxva aspeqti ganixila – ZiriTadad samxedro da amboxebis WrilSi, Tu ra 
doziT iyo mocemuli partia pirdapir dakavSirebuli mowinaaRmdege mxaresTan.

sxva kargi magaliTi moiZebneba ukrainaSi, sadac damoukideblobis aRiarebidan 
ramdenime dReSi axali kanonmdeblobis mimRebma specialurma komisiam komunisturi 
partiis amkrZalvis da qonebis dayadaRebis Sesaxeb ramdenime dekreti gamosca124. 1997 
wels, akrZalvis gauqmebis ramdenime wlis amao mcdelobis Semdeg komunisturma 
partiam dekreti ukrainis sakonstitucio sasamarTloSi gaasaCivra. 2001 wels gau-
qmebidan aTi wlis Semdeg sasamarTlom sabolood gaauqma akrZalva125. sasamarTlom 
aRniSna, rom partis wesdeba Seicvla da axla igi gamsWvaluli iyo, „konstituciis 
da kanonmdeblobis damcveli yofiliyo~126. rac mTavaria, gadawyvetileba adgenda, 
rom axali partia iyo axladSeqmnili organizacia da ara sabWoTa kavSiris ukrainis 
komunisturi partiis gagrZeleba, romelic sasamarTlom brZana, rom ar iyo kano-
nieri partia, ramdenadac man „SeinarCuna sabWoeTis xanis xelmZRvaneloba~127. ruseTis 
sakonstitucio sasamarTlomac gamoiyena zustad igive midgoma, daSala ra ukrainis 
sabWoTa komunisturi partiisa da ruseTis komunisturi partiis xelmZRvaneli apa-
rati, magram neba darTo regionalur komunistur partiebs, xelaxa Camoyalibebu-
liyvnen yofili sabWoTa reJimisgan damoukidebel partiebad128.

am TvalsazrisiT aSkara da myisieri safrTxis testi relevanturia msgavsi par-
tiebis konteqstSi. germaniis sasamarTlo SeiZleba iTqvas, ecada moenaxa principi, 
romelzedac moargebda civi omis adreuli xanis daZabulobas, magram Tavs aarideb-
da blanketuri saxis farTomomcvel ideologiur akrZalvebs komunistur partiaze. 
aSkara da myisieri safrTxis testi SiZleba gamoyenebul iqnes partiis mimarT, ro-
melic mtrulad ganwyobil saxelmwifosTan ideologiur kavSirSia da erovnul 
uSiSroebas safrTxes uqmnis. faqtobrivad mcireodeni ram Tu ganasxvavebs partiis 
organizebis aRniSnul formas danaSaulebriv Tu moRalateobriv saqmianobaSi mo-
nawileobis misaRebad SeTqmulebis mowyobas.

rodesac demokratiul stabilurobas partiebis ukanono qmedebebisgan safrTxe 
emqureba, aSkara da myisieri safrTxis testi sasamarTlos yuradRebas miapyrobs 
zianis gardauvalobasa da SesaZleblobas129. gardauvalobis moTxovna emsaxureba 

124 Alexei Trochev, Ukraine: Constitutional Court Invalidates Ban on Communist Party, 1 Int’l J. Const. L. 534, 535 (2003).
125 id. gv. 536–39, ukrainis sakonstitucio sasamarTlos gadawyvetileba, No. 20-RP/2001, 27 dekemberi, 2001, 
Visnyk Konstytutsijnogo Sudu Ukrainy, 2001, No. 6, gv. 39–45 [amis Semdeg moixsenieba, rogorc gadawyvetileba No. 20-
RP/2001]).
126 Id. gv. 538 (uTiTebs gadawyvetilebas No. 20-RP/2001, gv. 7).
127 Id.
128 Yuri Feofanov, The Establishment of the Constitutional Court in Russia and the Communist Party Case, 19 Rev. Cent. & E. Eur. L. 
623 (1993).
129 Shlomit Wallerstein, Criminalizing Remote Harm and the Case of Anti-democratic Activity, 28 Cardozo L. Rev. (2007) (ikvlevs 
sisxlis samarTlis principebis gamoyenebas antidemokratiuli waqezebis mimarT).
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igive mizans, rasac aSkara qmedebis arsebobis moTxovna danaSaulebrivi SeTqmulebis 
maregulirebel samarTalSi. smitis saqmeebi swored am gziT ganviTarda – sisxlis 
samarTlebrivi mokvlevis Sedegad. da mainc, Tu davubrundebiT amerikul konte-
qsts, zustad es SemaSfoTebeli aspeqti SeiZleba gamoiyos denisis saqmeze. is, rac 
sabWoTa SpionaJis faqtebze daiwyo, rogorc winaswari gamoZieba130, denisis drois-
Tvis ukve Camoyalibda rogorc sisxlis samarTlis devna xelisuflebis ZaladobiT 
damxobis mowodebaSi Tanamonawileobis faqtze131. braldebis Canasaxovani bunebis 
gamo denisi naklebad hfens Suqs, Tu safrTxis ra doza SeiZleba Sewynarebul iqnes 
demokratiuli saxelmwifos mier, vidre gadawyvetdes, rom saxalxo arCevanis mi-
marT aRebuli valdebuleba SeiZleba ver Seasrulos. sakmaod rTuli SekiTxvaa, 
romelsac abstraqtulad pasuxi ver gaecema. denisis saqmeze braldebis bunebam Se-
saZlebloba misca sasamarTlos, CaRrmaveboda ideebs da ara imas, Tu ra zRvramde 
warmoadgenda seriozul samxedro safrTxes komunisturi partia aSS-isTvis.

2. separatisti partiebi. 

pirveli STabeWdilebiT, separatisti partiebi unda igive problemebs warmoSobd-
nen, rasac meamboxe organizaciebi. orive maTgani aigivebs Tavis Tavs moZraobasTan, 
romelic saxelmwifos manamde arsebuli formis Secvlas isaxavs miznad. TiToeuli 
maTgani cdilobs, miimxros moqalaqeTa umravlesoba kidev ufro vrcelmasStabian 
politikur sazogadoebaSi. xSirad separatistul moZraobas gasamxedroebuli kom-
ponentebic aqvs, romlebic safrTxes uqmnian demokratiul saxelmwifos da mis moqa-
laqeebs. aseT SemTxvevaSi demokratiul saxelmwifos SeuZlia daasabuTos, rom aqvs 
ufleba, daicvas Tavisi uSiSroebis interesebi, gamoiyenos Zala samxedro amboxebis 
winaaRmdeg da akrZalos arasamxedro politikuri partia, romelic separatistul 
miznebs emsaxureba.

Tumca, gansxvavebiT amboxebuli partiebisgan, romlebic ucxoeTis saxelmwifos-
Tan arian SekavSirebuli an Sidasaxelmwifoebriv doneze kriminaluri elementebis-
gan arian Semdgari, separatistuli partiebi yovelTvis sargebloben mxardaWeriT 
imdenad, ramdenadac ewinaaRmdegebian ama Tu im mosaxleobis regionuli an eTnikuri 
nawilis savaraudo Cagvras. uWeren ra saxelmwifoSi ama Tu im umciresobas mxars, 
aRniSnuli separatistuli partiebi sakmaod xSirad daZabul da konfliqtur ur-
TierTobebs amyareben igive ideisTvis mebrZol SeiaraRebul dajgufebebTan. amas 
garda, meamboxe partiebisgan gansxvavebiT, isini rogorc wesi, ar iRvwian Zalaufle-
bis mosapoveblad saarCevno, gasamxedroebuli Tu sxva saSualebebiT. ufro metad 
isini cdiloben xeli SeuSalon umravlesobas Tavis iurisdiqciis qveS yavdes esa Tu 

130 Stone, supra note gv. 367.
131 Id. gv. 396.



94

samuel isaSarovi

is regioni. aRniSnuli partiebi acxadeben, rom isini gamoxataven sadavo regionis 
moqalaqeTa umravlesobis nebas TviTgamorkvevaze132. maTi mizani damoukideblobis 
mopovebaa da ara mTeli saxelmwifos dapyroba. isini xSirad iyeneben TviTgamorkve-
vis enas, raTa daasabuTon maTi ufleba saxelmwifosgan ama Tu im regionis gamoyo-
fis Sesaxeb mowodebaze133.

separatistuli partiebi xSirad arian saarCevno asparezidan garicxvis samizne 
ori gamorCeuli mizezis gamo. pirvel rigSi, imis gamo, rom amboxebuli partiebis 
msgavsad, isini SeiZleba niRbavdnen saxelmwifo meqanizmze Zaladobriv Tavdasxmas 
TavianTi organizaciul-samarTlebrivi formiT. ase moxda espaneTSi batasunas da 
masTan SekavSirebuli partiis „TanamoqalaqeTa siis~ SemTxvevaSi, romelic cdilob-
da igive platformis wardgenas evrpuli saparlamento arCevnebis dros134. sxvadasxva 
qurTuli nacionalisturi partiebi TurqeTSi, Sin feini CrdiloeT irlandiaSi da 
sxva mravali magaliTi SeiZleba iqnes moyvanili. meore rigSi, nebismieri saxel-
mwifo, iqneba es safrangeTi, TurqeTi, eraqyi, israeli, Tu espaneTi, iZleva mza 
magaliTs, rom maT SeuZliaT ganacxadon, teritoriuli sazRvrebi politikuri de-
batebis sagani ar aris. 

zustad imitom, rom regionuli umciresobebi, gansakuTrebiT, Tu isini enobrivi, 
religiuri Tu eTnikuri niSniT arian gamorCeuli, sazogadoebrivi cxovrebis bevr 
sferoSi SeiZleba gansxvavebuli mopyrobis sagani Seiqnen (rom araferi vTqvaT aS-
kara policiur represiebze, TviT SedarebiT Semwynarebel demokratiul sazoga-
doebebSi) da saxelmwifos mxridan aramarTlzomieri qmedeba savsebiT realuria. 
amerikis konstituciaSi am SemTxvevaSi sasurveli iqneboda skrupulozuli sasa-
marTlo garantiebi yofiliyo gaTvaliswinebuli. am dros gansakuTrebuli riskia, 
rom sruliad aRkveTili iqnes umciresobebis mdgomareobis Sesaxeb yovelgvari 
politikuri gamosvla. aqedan gamomdinare, iseve, rogorc amboxebuli partiebis 
SemTxvevaSi, kvlavac SegviZlia davubrundeT aSkara da myisieri safrTxis tests, 
romlis meSveobiTac SesaZlebelia mTavrobis moqmedebis gakontroleba daCagruli 
umciresobebisTvis politikuri xmis uflebis CamorTmevisas.

sabWoTa kavSiridan gasvlis Semdeg damoukidebeli latviis SemTxveva ukidures 
magaliTs iZleva. Tavisi axlad mopovebuli Tavisuflebis nawili iyo, rom latviam 
latviuri saxelmwifo enad gamoacxada da yvela saxelmwifo moxeles misi codnis 

132 arsebobs gamonaklisebi, romlebic mdgomareobas arTulebs. israelis arabul partiebs ar surT daemor-
Cilon konstituciis moTxovnebs, rac iwvevs msgavsi partiebis akrZalvas. amas sasamarTlo ar eTanxmeba, Tu 
ar arsebobs aSkara kavSiri palestinis gaTavisuflebis organizaciasTan an terorizmTan. arabuli partiebis 
adreuli akrZalvebis Taobaze, ix.Ron Harris, A Case Study in the Banning of Political Parties: The Pan-Arab Movement El Ard and 
the Israeli Supreme Court (Aug. 22, 2004) (gamouqveynebeli xelnaweri, xelmisawvdomia harvardis samarTlis skolis 
biblioTekaSi).
133 saerTaSoriso samarTlis normebsa da TviTgamorkvevis gancxadebebs Soris urTierTobis Sesaxeb ix. Macklem, 
supra note 21, gv.. 504–10 (aRwers evropuli samarTlis farglebSi warmoebul debatebs, TviTgamorkvevis ufle-
bas, rogorc Zireuli demokratiuli uflebis Sesaxeb).
134 ix., Ayres, supra note 91.
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valdebuleba daudgina135. amis Sedegad rusulenovan umciresobas (romelic mTeli 
mosaxleobis 40%-s Seadgens) moeWra gza saxelmwifo samsaxurisken, rac sakmaod pro-
blemuri sakiTxia, vinaidan rusulenovani mosaxleoba latviaSi ZiriTadad sabWoTa 
okupaciis Sedegad moxvda, magram amjerad Sedgeboda imaTTagan, visac sxva samSo-
blo ar gaaCnda. sakiTxis ganxilvis Sedegad adamianis uflebaTa evropulma sasa-
marTlom daadgina, rom „saxelmwifo enis sakmarisi codnis moTxovna legitimur 
mizans isaxavs~136, magram daadgina proceduruli samarTlianobis darRveva137.

politikur partiebze dawesebuli SezRudvebis Semowmebis TvalsazrisiT, Turqe-
Ti yvelaze nayofier magaliTs iZleva imis gaTvaliswinebiT, rom es exeba partiebis 
separatistul pretenziebs. TurqeTis konstitucia gansakuTrebuli dokumentia. igi 
otomanTa imperiis daSlis Semdeg qveynis dasavlur yaidaze gadasasvlelad qemal 
aTaTurqis gaweul Zalisxmevas asaxavs. aris ra saxelmZRvanelo danawesebis er-
Toblioba, TurqeTis konstituciis preambulaSi mocemulia aTaTurqis TurqeTis, 
respublikis „ukvdavi liderisa da Seudarebeli gmiris~ principebi138 da iTvaliswi-
nebs qveynis teritoriuli mTlianobis dacvis valdebulebas – „verc erTi saqmianoba 
ver isargeblebs dacviT TurqeTis moqalaqeTa interesebis sazianod... an TurqeTis 
saxelmwifosa da teritoriis interesebis urRvevobis principis sawinaaRmdegod~139.

amis garda, TurqeTi pirdapir krZalavs Tavdasxmas „saxelmwifos damoukideblo-
baze, misi teritoriisa da eris urRvev mTlianobaze~140. garda aRniSnuli gancxade-
bebis deklaraciuli xasiaTisa, konstitucia avalebs sakonstitucio sasamarTlos, 
rom daSalos nebismieri politikuri partia, romelic saxelmwifos romelime Ca-
moTvlil interess safrTxes uqmnis141. ufro konkretuli normebia mocemuli poli-
tikuri partiebis regulirebis Sesaxeb kanonSi #2820, romelic ukrZalavs partiebs 
„safrTxe Seuqmnan TurqeTis saxelmwifosa da respublikis arsebobas, gaauqmon 
ZiriTadi uflebebi da Tavisuflebebi da daaweson diskriminaciuli mopyroba ... 
religiis an religiuri seqtis safuZvelze an SemoiRon ... am romelime niSanze da-
myarebuli mmarTvelobis sistema~142. aRniSnuli kanoni iqna gamoyenebuli TurqeTis 
komunisturi partiis akrZalvis dasadastureblad im safuZvelze, rom misi wesdeba 
„iTvaliswinebda mxardaWeras ara Turquli enebisaTvis da kulturebisTvis [da], 
Turquli eris mTlianobis interesebis winaaRmdeg umciresobebis Semqnas isaxavda 

135 samarTlebrivi normebi ufro detalurad ix. saqmeze Podkolzina v. Latvia, 2002-II Eur. Ct. H.R. 443, 452–56.
136 Id. gv. 460.
137 Id. gv. 460–61.
138 TurqeTis konstituciis preambula., Targmnilia 18 Constitutions of the Countries of the World: Turkey 1 (Gisbert 
H. Flanz ed., Ömer Faruk Genckaya trans., 2003) [amis Semdeg moixsenieba, rogorc Constitutions of the World: Turkey].
139 Id., Targmnilia 18 Constitutions of the World: Turkey, supra note 136, gv. 1.
140 Id. muxli 68, Targmnilia 18 Constitutions of the World: Turkey, supra note 136, gv. 22.
141 Id. muxli 69, Targmnilia 18 Constitutions of the World: Turkey, supra note 136, gv. 22–23.
142 kanoni No. 2820 Turqulidan ar aris naTargmni. § 78 citirebulia gadawyvetilebidan Refah Partisi (keTild-
Reobis partia) TurqeTis winaaRmdeg, 35 Eur. H.R. Rep. 56, 74 (2002).
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miznad143. mocemuli akrZalva SemdgomSi evropuli sasamarTlos mier konvenciis sawi-
naaRmdegod CaiTvala144.

teritoriuli mTlianobis principis msgavsi Sefardeba uZRoda win agreTve sxva-
dasxva qurTuli partiebis akrZalvas. es rTuli saqmeebia, vinaidan qurTuli po-
litikuri moZraobis CaxSoba Zalian hgavda arasasurveli erovnuli umciresobis 
pirdapir represias. 1992 wels mTavrobam brali dasdo saxalxo Sromis partias 
Turquli separatizmis xelSewyobaSi TurqeTis saxelmwifos „urRvevi mTlianobis 
Ziris gamoTxris mizniT~145. sakonstitucio sasamarTlom partiis daSlis sakiTxis 
gadawyvetisas146 scada ganesxvavebina yoveldRiuri cxovrebaTavisi damaxasiaTebeli 
kulturuli tradiciebiT, rac legitimuria da politika, sadac igive tradicia 
aralegitimuria da saxelmwifos erTianobasa da sajaro wesrigs safrTxes uqmnis147. 
sasamarTlom daaskvna, rom qurTuli enis politikur asparezze gamoyeneba , partiis 
sxva saqmianobasTan erTad miuTiTebda separatistul midrekilebebze, romelic 
saxelmwifo mTlianobas safrTxes uqmnida148.

TurqeTis sasamarTlos midgoma mogvianebiT evropulma sasamarTlom ar gaiziara. 
strasburgis sasamarTlom daadgina, rom partiis daSla gaerTianebis Tavisuflebis 
darRvevaa da jarima daakisra TurqeTs149. Tumca es bolo gadawyvetileba ar yo-
fila aRniSnul sakiTxze. TurqeTis sasamarTlom kvlavac dauWira mxari qurTuli 
partiebis Cagvras im safuZvliT, rom maT mier qurTi eris moTxovnebis propaganda 
da miznebis mxardaWera TurqeTis saxelmwifos teritoriul mTlianobas arRvevda 
an warmoadgenda demokratiaze uaris Tqmas. 1999 da 2002 wlebSi aRniSnul sakiTxe-
bze miRebuli gadawyvetilebebi evropuli sasamarTlos mier ar iqna gaziarebuli150.

2002 wels saqme iazari (Yazar) TurqeTis winaaRmdeg kvlav TurqeTis saxalxo Sro-
mis partias Seexeboda151. am SemTxvevaSi ufro mZime Carevas hqonda adgili. TurqeTis 
sakonstitucio sasamarTlom daadgina, rom partiis akrZalva kanonieri iyo im sa-
fuZvelze, rom misi platforma Zirs uTxrida saxelmwifos mTlianobas „imiT, rom 
miznad isaxavda Turquli eris orad gaxleCas Turqebad da qurTebad da calke 
saxelmwifoebis Seqmnas~152. organizacia uars ambobda, rom daegmo qurTuli mSro-
melTa partiis, Turqul obieqtebze teroristuli aqtebiT cnobili meamboxe par-

143 TurqeTis gaerTianebuli komunisturi partia TurqeTis winaaRmdeg, 1998-I Eur. Ct. H.R. 1, 10.
144 Id. gv. 39.
145 Kogacioglu, supra note 106, gv. 263.
146 sakonstitucio sasamarTlos gadawyvetileba Turqulidan ar aris naTargmni, id.
147 Id. gv. 265.
148 Id.
149 ix., id. gv. 271.
150 Yazar TurqeTis winaaRmdeg, 2002-II Eur. Ct. H.R. 395; Tavisuflebisa da demokratiis partia (ÖZDEP) TurqeTis 
winaaRmdeg, 1999-VIII Eur. Ct. H.R. 293.
151 2002-II Eur. Ct. H.R. 395.
152 Yazar, 2002-II Eur. Ct. H.R. gv. 402 (uTiTebs TurqeTis sakonstitucio sasamarTloze).
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tiis miznebi153. TurqeTis sasamarTlos gancxadebiT, TurqeTis saxalxo Sromis par-
tiam qurTuli Sromis partia „mSvidobis mebrZolad~ moixsenia da misi partizanuli 
brZolebi sxvadasxva erovnul Zalebs Soris „saerTaSoriso~ konfliqtad monaTla.154

evropulma sasamarTlom akrZalva evropuli konvenciis me-11 muxlis sawinaaR-
mdegod miiCnia. me-11 muxli uzrunvelyofs Sekrebisa da gaerTianebis ZiriTad 
uflebebs, politikuri partiebis Seqmnis uflebis CaTvliT155. me-11 muxli ar aniWebs 
saxelmwifoebs uflebas, SezRudon gaerTianebis ufleba, garda im zRvramde, rac 
„aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroebis an sazogadoe-
brivi usafrTxoebisTvis... an sxvaTa uflebebis da Tavisuflebebis dasacavad~156. ar 
daeTanxma ra TurqeTis gancxadebas, rom TurqeTis saxalxo Sromis partia Tavisi 
propagandiT qurTuli Sromis partias uWerda mxars, sasamarTlo gansakuTrebuli 
yuradRebiT moekida erovnuli umciresobebis propagandis uflebas, ramdenadac ar 
arsebobda Zaladobis pirdapiri mowodeba da politikuri partia demokratiuli 
principebis erTguli iyo157. „roca ar arsebobs Zalis an sxva ukanono meTodebis ga-
moyenebis mowodeba, ganmarta ra aSkara da myisieri safrTxis testi, sasamarTlom 
daadgina, rom

[TviTgamorkvevis] principebis mxolod mowodebis gamo politikurma jgufma pa-
suxi agos teroristuli aqtebis mxardaWerisTvis, naklebad SesaZlebelia aRniS-
nuli sakiTxebi demokratiuli msjelobis sagani iyos, ris Sedegadac, mocemul 
principebs, mxolod SeiaraRebuli formirebebi Tu dauWeren mxars...

amis garda, sasamarTlo miiCnevs, rom Tundac msgavsi principebiT STagonebuli 
Sexedulebebi saxelmwifos politikas da sazogadoebis umetesobis mosazrebebs ar 
eTanxmebodes, demokratiis jerovani funqcionirebisTvis aucilebelia, rom poli-
tikur partiebs SeeZloT TavianTi ideebis sajaro debatebSi warmodgena, raTa Ta-
vianTi wvlili Seitanon saerTo problemebis gadaWraSi...158

amis Sedegad axlad formirebuli evropuli samarTlis Tanaxmad, separtatis-
tuli partiebi, meamboxe partiebis msgavsad, sakmao dacviT sargebloben imdenad, 
ramdenadac ar monawileoben demokratiuli reJimis Zaladobrivi damxobis propa-
gandaSi. separatistuli partiebis SemTxvevaSi, Cagruli erovnuli umciresobebis 
interesebTan Tanxvedra msgavsi partiebisTvis samarTlebrivi dacvis xarisxs zrdis 
da amciresebs saxelmwifos mxridan nebadarTuli SezRudvebis farglebs. 

153 Id.
154 Id.
155 me-11 muxlis moqmedebis Sefardeba politikuri partiebis mimarT daiwyo saqmeze TurqeTis gaerTianebuli 
komunisturi partia TurqeTis winaaRmdeg, 1998-I Eur. Ct. H.R. 1.
156 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia, muxli 11.2, 4 noemberi, 1950, 213 U.N.T.S. 221, 
xelaxla daibeWda Francis G. Jacobs & Robin C.A. White, The European Convention on Human Rights 422, 426 (2d ed. 1996).
157 Yazar, 2002-II Eur. Ct. H.R. gvgv. 413–14; ix. agreTve id. gv. 413.
158 Id. gv. 413–14.
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3. antidemokratiuli maJoritaruli partiebi.

dabolos, udidesi safrTxe demokratias, yovel SemTxvevaSi, konceptualurad, 
eqmneba ara garedan, aramed Signidan. arc meamboxe da arc separatistuli partie-
bi realurad ar amyareben imedebs erovnuli arCevnebis meSveobiT xelisuflebis 
mopovebaze. ase magaliTad, TurqeTSi qurTuli partiebi arasodes iswrafodnen, 
mieRwiaT erovnuli umravlesobis mier maT liberalur demokratiul principe-
bze uaris Tqma da TurqeTis teritoriuli mTlianobisTvis Ziris gamoTxrisaken. 
SesaZloa, saWiro gaxdes amdagvari partiebis CaxSoba, Tu isini aramarTlzomier 
meTodebs mimarTaven, magram am SemTxvevaSi akrZalva unda ukavSirdebodes ero-
vnuli separatizmis brZolis meTodebs. igive ar SeiZleba iTqvas im partiebis Se-
saxeb, romlebic maJoritaruli demokratiuli procesebis gamoyenebas liberaluri 
demokratiis dasamarcxeblad apireben, rogorc es moxda islamisturi partiebis 
SemTxvevaSi. maT xmaTa umravlesoba religiuri samarTlisTvis imperatiuli sta-
tusis misaniWeblad sWirdebodaT.

aRniSnul sakiTxze TurqeTi iZleva yvelaze dramatul da rTul dapirispi-
rebaTa magaliTebs. Tu davubrundebiT Turquli konstitucionalizmis ZiriTad 
principebs, religiuri gamoxatva akrZalulia saero cxovrebis yvela sferoSi. es 
principi TurqeTis konstituciis preambulaSi aTaTurqis naboZebi principebidan 
erT-erTi ZiriTadia159. preambula pirdapir iTvaliswinebs saero politikuri kul-
turis dacvis valdebulebas, TviT gamoxatvis Tavisuflebis xarjze da sawinaaRm-
dego Sexedulebebs yovelgvari dacvis gareSe tovebs:

„verc-erTi saqmianoba ver isargeblebs dacviT aTaTurqis im reformebisa da gan-
xorcielebuli modernizaciis sazianod..., rac moiTxoveba [sekularizmis] princi-
pebiT, wmidaTawmida religiuri grZnobebi araviTar SemTxvevaSi ar unda ereodes 
saxelmwifo saqmeebsa da politikaSi160.

efuZneba ra TurqeTis saxelmwifos qemaliseul xedvas, rogorc „demokratiuli, 
[sekularuli]... saxelmwifosi“161 konstitucia krZalavs politikuri partiebis 
Carevas „demokratiul da [saero] respublikaSi“. agreTve igi adgens, rom par-
tiebs ar SeuZliaT „miznad isaxavdnen klasis diqtaturis an raime saxis jgufis 
diqtaturas da ar SeuZliaT danaSaulis Cadenis waqezeba“162.

TurqeTis konstituciiT iZulebiT ganxorcielebuli sekularizmis istoria sak-
maod rTulia. roca saxelmwifos gamoucdia qarizmatuli fundamentalisti poli-

159 TurqeTis konstituciis preambula, Targmnilia 18 Constitutions of the World: Turkey, supra note 136, gv. 1 (`wmi-
daTawmida religiuri grZnobebi ar SeiZleba ereodes saxelmwifo saqmeebsa da politikaSi.
160 Id., Targmnilia 18 Constitutions of the World: Turkey, supra note 136, gv. 1. konstituciaSi gaTvaliswinebulia 
msgavsi da ufro detaluri debulebebi. ix., mag., id. muxli 14, Targmnilia 18 Constitutions of the World: Tur-
key, supra note 136, gv. 4 (`konstituciaSi gaTvaliswinebuli uflebebi da Tavisuflebebi ar SeiZleba gamoyenebu-
li iqnes ... [sekularuli] respublikis arsebobisTvis safrTxis Semqmneli qmedebebis gansaxorcieleblad. . . ”).
161 Id. mux. 2, Targmnilia 18 Constitutions of the World: Turkey, supra note 136, gv. 2.
162 Id. muxli 68, Targmnilia 18 Constitutions of the World: Turkey, supra note 136, gv. 22.



99

myife demokratiebi

tikosebis da masebze orientirebuli islamisturi partiebis aRzeveba, sasamarTlo 
da samxedro Zala iyo is ori instituti, romelmac SeaCera islamisturi poli-
tikuri mobilizacia. es istoria moicavs samxedro Carevebs, rogorc aSkaras ise 
faruls, opoziciis liderebis dapatimrebas da demokratiuli Semwynareblobis-
Tvis warmoudgenel RonisZiebebs163. magram mas Semdeg, rac TurqeTma evrokavSirSi 
integraciis survili gamoTqva, islamisturi partiebis Sekavebis meTodebi ufro 
kanonieri gaxda.

TurqeTis wamyvani magaliTia keTildReobis partiis saqme. xsenebuli partia 
masebze orientirebuli islamisturi organizaciaa, romelic ara mxolod yvelaze 
didi partia gaxda TurqeTis parlamentSi, aramed 1996 wels koaliciuri mTavro-
bac Camoayaliba, sadac mTavari wamyvani Zala Tavad iyo164. miuxedavad partiis 
saxalxo mxardaWerisa da momdevno arCevnebSi adgilebis mopovebis realuri Se-
saZleblobisa, partias bralad daedo „sekularizmis principebis sawinaaRmdego 
saqmianoba“165. sakonstitucio sasamarTlom brZaneba gasca partiis daSlaze, misi 
qonebis saxelmwifosTvis gadacemaze, misi wevrebis parlamentidan daTxovnisa da 
liderebis arCeviTi Tanamdebobebis dakavebis akrZalvaze xuTi wlis vadiT166.

im droisTvis, roca keTildReobis partiis sakiTxma evropul sasamarTlos 
miaRwia, islamisturi politika Turqul politikaSi wamyvan rols TamaSobda. 
uaxlesi istoria daiwyo 1970 wels, roca profesorma nejmeTin erbakanma ero-
vnuli wesrigis partia Seqmna. es partia pirveli iyo maT Soris, vinc ama Tu im 
doziT TurqeTSi islamuri samarTlisTvis imperatiuli xasiaTis miniWebas uWerda 
mxars. es exeboda ZiriTadad musulmanebs, magram sajaro cxovrebis yvela sferoSi. 
partiis ZiriTadi platforma qveynis sulieri gardaqmna iyo, romelic sajaro Rv-
Tismsaxurebas rTavda nebas da yvela saero garTobas krZalavda167. sakonstitucio 
sasamarTlom aRniSnuli CaTvala, rom „revoluciuri religiis“ SemoRebas uWerda 
mxars da amiT konstitucias ewinaaRmdegeboda, ris gamoc partia daSala168. momde-
vno partia – erovnuli xsnis partia - aseve profesori erbakanis mier Seiqmna169 

da masac igive bedi ewvia, oRond am SemTxvevaSi samxedro reJimisgan, romelic sa-
TaveSi 1980 wels movida, daSala yvela partia da islamisturi partiis liderebi 
samarTals gadasca170.

163 islamisturi partiebis uflebebis dacvis mimoxilvis Sesaxeb ix. Noah Feldman, After Jihad: America and the 
Struggle for Islamic Democracy 105–11 (2003).
164 Refah Partisi (keTildReobis partia) TurqeTis winaaRmdeg, 2003-II Eur. Ct. H.R. 267, 269.
165 Id. gv. 275–76.
166 sasamarTlos argumentacia ufro detaluradaa mocemuli adrindel gadawyvetilebaSi: Refah Partisi (keTild-
Reobis partia) TurqeTis winaaRmdeg, 35 Eur. H.R. Rep. 56, 63–73 (2002).
167 Susanna Dokupil, The Separation of Mosque and State: Islam and Democracy in Modern Turkey, 105 W. Va. L. Rev. 53, 83 (2002).
168 Id. gv. 84.
169 id.
170 Talip Kucukcan, State, Islam, and Religious Liberty in Modern Turkey: Reconfiguration of Religion in the Public Sphere, 2003 BYU L. 
Rev. 475, 492. 
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roca aRdga samoqalaqo reJimi, movlenebi igive scenariT ganviTarda. profe-
sorma erbakanma Camoayaliba keTildReobis partia, romelic misi winamorbedebisgan 
didad ar gansxvavdeboda. igi yvelaze Zlier saparlamento partiad ganviTarda da 
Seqmna mTavroba, romelic ori ufro momcro da ufro centristuli partiebisgan 
Sedgeboda. roca movida dro, rom keTildReobis partias koaliciuri SeTanxmebis 
mixedviT kontroli aeRo mTavrobaze, misi koaliciuri partniorebi ganze gadnen 
da sakonstitucio sasamarTlom partia daSala im safuZvelze, rom „igi sekulariz-
mis principebis sawinaaRmdego saqmianobis „centri“ Seiqna“171. Tumca sakonstitucio 
sasamarTlom garkveuli mtkicebuleba aRmoaCina, rom sajaro wesrigs safrTxe em-
uqreboda, radgan keTildReobis partia Tavis sajaro gamosvlebSi jihads ixse-
niebda172, strasburgis sasamarTlos eTxova, daedgina, iyo Tu ara partiis Sexedule-
bebi liberalur demokratiasTan SesabamisobaSi. sadavo sakiTxi, rasac partia mxars 
uWreda, iyo is, rom TiToeul religiur Tems unda exelmZRvanela misi aRmsare-
blobis religiuri normebiT, rac otomanTa imperiaSi iyo miRebuli. meore sadavo 
sakiTxi iyo SariaTi, rogorc yvela sferoSi samarTlis wyaro.

evropulma sasamarTlom dasabuTeba moulodnelad sekularizmis xmovani mxar-
daWeriT daiwyo, gamoacxada ra, rom igi „Turquli saxelmwifos erT-erTi ZiriTadi 
principi iyo, romelic samarTlis uzenaesobasTan da adamianis uflebebis da de-
mokratiis dacvasTan SesabamisobaSia“173. amis sawinaaRmdegod „samarTlis sisteme-
bis simravle, romelsac sTavazobs partia, ar SeiZleba iyos Sesabamisi evropuli 
konvenciis sistemasTan“174. sasamarTlo kidev ufro kategoriuli iyo yovlismomcve-
li daskvnis gakeTebisas: „SariaTi ewinaaRmdegeba demokratiis ZiriTad principebs, 
romlebic konvenciiTaa gaTvaliswinebuli“175. amis Semdeg sasamarTlom kvlavac daa-
dastura, rom demokratiuli sazogadoebebi uflebamosili arian, miiRon winaswari 
zomebi pluralisturi demokratiuli saxelmwifos muqaris sawinaaRmdegod:

saxelmwifos ar SeiZleba moeTxovebodes, icados da ar Caerios, vidre politiku-
ri partia xelisuflebas ar moipovebs da konvenciisa da demokratiis Seusabamo 
politikas ar gaatarebs, Tu aseTi politikis safrTxe sakmarisad dadgenili da 
gardauvalia... rodesac aseTi safrTxe dadgindeba erovnuli sasamarTloebis mier 
da guldasmiT Semowmdeba evropuli zedamxedvelobis meqanizmebiT, saxelmwifos 
SeuZlia gonivrulad aRkveTos msgavsi politikis aRsruleba... vidre adgili eqneba 
konkretuli zomebiT samoqalaqo mSvidobisa da qveynis demokratiuli reJimis Se-
saZlo dazianebis mcdelobas...176

171 Lance S. Lehnhof, Note, Freedom of Religious Association: The Right of Religious Organizations To Obtain Legal Entity Status Under 
the European Convention, 2002 BYU L. Rev. 561, 578 (uTiTebs saqmeze Refah Partisi (keTildReobis partia) TurqeTis wi-
naaRmdeg, 2003-II Eur. Ct. H.R. 267, 276).
172 Refah Partisi (keTildReobis partia) TurqeTis winaaRmdeg, 35 Eur. H.R. Rep. 56, 68 (2002).
173 Refah Partisi, 2003-II Eur. Ct. H.R. gv. 302.
174 Id. gv. 310.
175 Id. gv. 312.
176 Id. gv. 305 (uTiTebs Refah Partisi, 35 Eur. H.R. Rep. gv. 91).
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evropulma sasamarTlom Tavis msjelobaSi arc erTxel ar moiTxova konkretuli 
mtkicebulebebis arseboba. sasamarTlom SeniSna, rom „partias aqvs xelisuflebis 
mopovebis realuri potenciali, Tumca es iyo ara partiis principebis realizebiT 
gamowveuli safrTxis gardauvalobis, aramed im faqtis mtkicebuleba, rom muqara 
SeiZleba ganxorcielebuliyo177. ar yofila gamoTqmuli mosazreba, rom partiis 
wesdeba sakmarisad „aSkara da myisieri“ iyo, rom gamoiwvia pirdapiri safrTxe. Mma-
gram, rac mTavaria, TurqeTSi adgili ar hqonia partiis liderebis sisxlis samarT-
lebriv devnas, maT aekrZalaT politikuri partiis organizeba, romelic arCevnebSi 
miiRebda monawileobas da, sasamarTloebis azriT, aramarTlzomier ideebs gauwe-
vda propagandas.

erTi SexedviT, demokratiis Zalze bevri aspeqti iCens Tavs aRniSnul msjelo-
baSi, gansakuTrebiT aSS-Si sityvis Tavisuflebis perspeqtividan Tu ganvixilavT. 
SariaTis aseTi dagmoba SesaZloa zedmetad bevrismomcveli iyo da albaT sauba-
ri qrstianul religiaze rom yofiliyo, msjeloba ufro lmobieri iqneboda. amis 
garda gansxvavebuli „gonivrulobis“ standarti didi saxalxo mxardaWeris mqone 
partiis yofna-aryofnis sakiTxis gadawyvetisas SeiZleba problemuri sakiTxebi wa-
moiWras erovnuli determinaciis TvalsazrisiT. amis miuxedavad, sasamarTlos ga-
dawyvetilebis Sedegi pozitiuri iyo. klerikaluri wyobilebis SemoRebis gamo misi 
akrZalvis gavleniT partia daiqsaqsa. 

adrindeli akrZalvebisgan gansxvavebiT, romlebiTac profesori erbakanis mo-
Zraobis sxvadasxva inkarnaciebi, martivad, arakanonierad gamocxadda, zogjer sa-
samarTlo Carevis da zogjerac samxedro zewolis Sedegad, TurqeTis sakonstitu-
cio sasamarTlos gadawyvetileba, romelic evropulma sasamarTlom daadastura, 
ufro qirurgiuli sizustiT iRebda samizneSi akrZalvis obieqtebs. gadawyveti-
lebam ZalaSi datova partiis sakmao sididis nawili parlamentSi da SeunarCuna 
udidesi gavlena erovnul politikaze. amgvar pirobebSi, iseve rogorc indoeTSi 
BJP-is SemTxvevaSi TurqeTis politikaSi reintegraciisa da demokratiul reJimze 
momavali safrTxis SesaZlebloba ZalaSi darCa.

Sedegi iyo is, rom zomieri frTa, romelsac stambulis yofili meri erdogani 
– profesor erbakanis yofili proteJe – gamoeyo partias da Camoayaliba samarT-
lianobisa da ganviTarebis partia, ufro zomieri suliskveTebiT, vidre fundamen-
talisturi partia. 2002 wels erdogani premier ministri gaxda, roca misma par-
tiam parlamentSi yvelaze mravalricxovani bloki Seqmna. misi TaosnobiT, TurqeTma 
ganaxorciela RonisZiebebi evrokavSirSi integraciisTvis da zomierebis bastioni 
darCa mcire aziaSi178. islamisturi partiebis suliskveTeba, iyvnen arCeuli mo-
saxleobis mier kvlavac realuria. rogorc profesori nensi rozenbaumi amtkicebs, 

177 Id. gv. 307.
178 Thomas Patrick Carroll, Turkey’s Justice and Development Party: A Model for Democratic Islam?, 6 Middle E. Intelligence Bull. No. 
6–7 (2004), http://www.meib.org/articles/0407–t1.htm.
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demokratiuli integraciis SesaZlebloba „ufro SesaZlebelia zomieri RonisZiebe-
biT, vidre mudmivi winaaRmdegobiT da albaT, rac mTavaria, arCevnebisa da poli-
tikuri swavlebis urTierTmonacvleobiT”179. eWvsgareSea, Widili sekularizmis da-
sacavad nakisr konstituciur valdebulebasa da islamisturi politikis sagrZnob 
saxalxo mxardaWeras Soris jer ar damTavrebula, magram mocemul viTarebaSi sxva 
Sedegis warmodgena rTulia. 

g. partiis gaZeveba saarCevno asparezidan

bevr qveyanaSi, saarCevno asparezi partiebze meti dacviT sargeblobs. magali-
Tad germaniis federalurma sakonstitucio sasamarTlom radikaluri jgufebis 
saqmeze180 memarcxene partiebisTvis televiziasa da radioSi sareklamo saeTero 
droze uaris Tqma gaauqma im safuZvliT, rom, radganac politikuri reklama ar-
Cevnebs ukavSirdeboda, „radio-televiziis sadgurebs ar hqondaT mauwyeblobaze 
[partiisTvis] uaris Tqma mxolod im safuZvliT, rom partiebis saarCevno rekla-
ma arakonstituciur ideebs Seicavda“181. aq Tavs iCens kontrolis idea – is, rac 
amerikul samarTals axasiaTebs – rom demokratiul qveynebs esaWiroebaT Ria da 
mkveTri politikuri debatebi da arsad ise mniSvnelovani ar aris gamoxatvis Ta-
visufleba, rogorc TviTmmarTvelobis sferoSi182. es principi momdinareobs po-
litikuri partiebis kanonieri statiusis regulirebis midgomidan da imaT aniWebs 
farTo dacvas saxelmwifos mxridan Carevaze, vinc kanonis Tanaxmad politikuri 
partiis formirebaze uflebamosilia.

Tumca, rogorc indoeTis magaliTidan Cans, SesaZlebelia saarCevno asparezze 
Cadenili qmedebis politikuri partiis statusidan damoukideblad ganxilva. da 
marTlac, demokratiuli procesis dacvis da naklebad SemzRudveli RonisZiebebis 
meSveobiT, SesaZlebelia warmovidginoT saarCevno kodeqsi, romelic ara mxolod 
denisis saqmeze gamoyenebuli sisxlis samarTlis standartebzea gacilebiT moqnili, 
aramed SeiZleba amkvidrebdes partiis formirebis nacvlad partiis arCevnebSi mo-
nawileobis moTxovnebs.

zemoT aRniSnuli midgomis saintereso variacia arsebobs israelSi. akrZalva 
dauwesda kaCis moZraobas, romlis damfuZnebeli rabini mair kaane manamde aSS-
Si ebraelTa dacvis ligis Tavmjdomare iyo. kaCis moZraoba calsaxad rasobriv 
mtrobas uWerda mxars da imdenad eqstremistul zomebs mimarTavda, rom „kvazi-

179 Nancy Rosenblum, Banning Parties, 1 Law & Ethics Hum. Rts. 17, 74 (2007).
180 BVerfG Teb. 14, 1978, 47 BverfGE 198, nawilobriv Targmnilia - Kommers, supra note 103, gv. 224.
181 Id., nawilobriv Targmnilia Kommers, supra note 103, gv. 224, 226 .
182 saintereso gadaxvevas akeTebs aRniSnuli argumentidan profesori borki, romelic daobs pirveli Seswo-
rebis im gamosvlebis mimarT gavrcelebaze, romelic ar exeba politikuri TviTmmarTvelobis fuZemdeblur 
sakiTxebs. ix.Bork, supra note 39, gv. 20.



103

myife demokratiebi

faSisturi moZraobis“ saxelwodeba moipova183. kahane mouwodebda gatarebuliyo 
politika „terori teroris winaaRmdeg“, anu mudmivmoqmed ebraul jgufebs esar-
geblaT saxelmwifos aqtiuri mxardaWeriT184. marTalia, kaCi mxolod politikuri 
saqmianobiT Semoifargleboda, misi mimdevrebi antiarabul TavdasxmebSi erTve-
bodnen185. amis garda, kaCi ara mxolod iwonebda antiarabuli Zaladobis calkeul 
aqtebs, romlebsac kaCis mimdevrebis garda sxva ebraelebic sCadiodnen, aramed 
maT kaCis sapatio wevrobas aniWebda da maTi iuridiuli momsaxurebisTvis xarjebs 
gamoyofda186.

kaCis partiis akrZalvis pirveli mcdeloba centraluri saarCevno komisiis cal-
mxrivi iniciativa iyo. komisia aris administraciuli uwyeba, romelic israelSi Ca-
tarebul arCevnebs uwevs zedamxedvelobas, politikuri partiebis mier arCevnebis-
Tvis moTxovnili standartebis dakmayofilebis Semowmebis CaTvliT. komisiam kaCis 
partiis da masTan erTi mcirericxovani arabuli partiis „progresuli sia mSvido-
bisaTvis“ diskvalifikacia moaxdina im safuZvliT, rom maTi platforma antidemo-
kratiuli iyo da rasizms uWerda mxars. saqmeze neimani me-11 qneseTis arCevnebis 
centraluri saarCevno komitetis Tavmjdomaris winaaRmdeg187 israelis uzenaesma 
sasamarTlom gaauqma saarCevno komisiis zemoaRniSnuli damoukidebeli moqmedebebi 
im safuZvelze, rom komisiis kanoniT gansazRvruli uflebamosileba vrceldeboda 
mxolod xelmowerebis Semowmebis teqnikur Semowmebaze, aseve partiebis sxva teq-
nikuri monacemebis dadasturebaze da ar moicavda partiis platformis politikur 
Sefasebas. sasamarTlom ar gaiziara mosamarTle aaron barakis Sexeduleba, rome-
lic calke daerTo gadawyvetilebas, rom komisias SeeZlo politikuri partiis Ta-
vad akrZalva faqtis Semdgomi jerovani sasamarTlo ganxilvis Sedegad188. da mainc, 
sasamarTlo daeTanxma, rom partia, romelmac uaryo israelis saxelmwifos arseboba 
Tu misi demokratiuli buneba, unda akrZaluliyo. magram Semdeg mosazrebebi gaiyo 
imis Taobaze, partiidan momdinare safrTxe arsebiTad unda ganxorcielebuliyo, 
rasac sasamarTlos Tavmjdomaris Samgaris CaTvliT, sasamarTlos nawili uWerda 
mxars189, Tu amas mxolod gonivruli SesaZleblobis saxe hqonoda. am meore mosazre-
bas sxvebTan erTad mosamarTle barakic iziarebda190.

183 Ehud Sprinzak, Kach and Meir Kahane: The Emergence of Jewish Quasi-Fascism I: Origins and Development, Patterns of Prejudice, 
ivlisi 1985, gv. gv. 15, 16, xelmisawvdomia http://www.geocities.com/alabasters–archive/kach–and–kahane.html; ix., Ehud 
Sprinzak, The Ascendance of Israel’s Radical Right 80–87 (1991).
184 Ehud Sprinzak, Kach and Meir Kahane: The Emergence of Jewish Quasi-Fascism II: Ideology and Politics, Patterns of Prejudice, 
ivlisi, 1985, gv. 3, 8, xelmisawvdomia http://www.geocities.com/alabasters–archive/kach–and–kahane.html.
185 Sprinzak, supra note 181, gv. 18–19.
186 Ehud Sprinzak, Extremism and Violence in Israel: The Crisis of Messianic Politics, 555 Annals Am. Acad. Pol. & Soc. Sci. 114, 121 
(1998).
187 EA 2/84, 3/84 [1985] IsrSC 39(2) 225.
188 id. gv. 304–05.
189 id. gv.275.
190 id. gv.315–16. mtkicebulebaTa Sesaxeb dava aSkara da myisieri safrTxis tests emsgavseba: aSS denisis 
winaaRmdeg, 183 F.2d 201, 212.
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neimanis Semdeg israelma cvlileba-damatebebi Seitana konstituciaSic, qneseTSi 
arCevis moTxovnebis dakmayofilebis da mimdinare kanonmdeblobaSic, politikuri 
partiebis registraciis moTxovnebis Sesaxebac. amis dauyovnebeli Sedegi iyo is, 
rom kanonmdeblobiT gaTvaliswinebul iqna partiebis akrZalvis kargi iuridiuli 
safuZveli da SesaZlebeli gaxda kaCis moZraobis akrZalvac 1988 da 1992 wlebSi. 
agreTve aikrZala masTan dakavSirebuli gaerTianeba „kaane cocxalia“ 1992 wels191. 
rac gansakuTrebiT sainteresoa, aris ara axali kanonis gamoyeneba kaCis dajgufe-
bis winaaRmdeg. qneseTze ZiriTadi kanonis Secvlili 7a Tavis Tanaxmad, arc erT 
partias ar SeuZlias waradginos sia arCeviT Tanamdebobaze, Tu igi misi „miznebisa 
da qmedebebis“ sami pirobidan erTs akmayofilebs192. 2002 wels ganxorcielebuli 
cvlilebebis Sedegad, es sami piroba aris Semdegi: „israelis saxelmwifos, rogorc 
ebrauli da demokratiuli saxelmwifos arsebobis uaryofa“, “rasizmis waqezeba“,da 
israelis saxelmwifos winaaRmdeg saomari operaciebis mxardaWera, iqneba es mtru-
li saxelmwifos Tu teroristuli organizaciis mier warmoebuli193.

partiebis registraciis Sesaxeb kanoni, amatebs damatebis aucilebel pirobas: Tu 
„misi miznebi an qmedebebi pirdapir Tu arapirdapir Seicavs gonivrul safuZvels 
daskvnisTvis, rom partia ukanono qmedebebis SesaniRbad iqneba gamoyenebuli“194. 
Teoriulad mainc qneseTSi Sesvlis akrZalva iseTi drakonuli ar aris, rogorc 
mTliani partiis akrZalva. amitom pirdapiri Tu arapirdapiri kavSiris aspeqtze 
miTiTebiT, sasamarTloebs evalebaT ufro mkacri standartebis gamoyeneba, vidre 
partias mTlianad gaauqmebdnen da, Sesabamisad,isini naklebad mkacr tests iyeneben, 
roca partiis ukve arCeuli wevrebi ubralod diskvalificirebuli arian qneseTida n.

rogorc mecnierebi, ise israelis uzenaesi sasamarTlo formulirebis xsenebul 
msubuq gansxvavebebs yuradRebas aqceven. sxvaoba gansakuTrebiT vlindeba partiebis 
Sesaxeb kanoniT gaTvaliswinebul gonivrul safuZvelSi, romliTac partiis kavSiri 
dgindeba ukanono saqmianobasTan da, imavdroulad, aseTi partiisTvis qneseTSi war-
momadgenlobis uflebis CamorTmevaSi. marTalia, jer ar yofila saqme, romelSic 
gasaCivrdeboda gansxvaveba politikuri partiis formirebasa da parlamentSi kan-
didaturis wayenebas Soris, magram Tavmjdomare barakis mier sasamarTlosTvis 
iasinis saqmeze195 wardgenil mosazrebaSi politikuri saqmianobis es ori forma 
gansxvavebulia, rac profesori koen almagoris mier Sejamda Semdegnairad:

Tavis gadawyvetilebaSi Tavmjdomare barakma axsna, rom partiis Sesaxeb kanons 
safuZvlad wonasworobis idea udevs. saWiroa wonasworobis dacva or sawinaaRm-
dego interess Soris. erTi mxriv daculi unda iqnes TiToeuli individis ufleba, 

191 Raphael Cohen-Almagor, Disqualification of Political Parties in Israel: 1988–1996, 11 Emory Int’l L. Rev. 67, 67 (1997).
192 Basic Law: The Knesset § 7A, Targmnilia Israel’s Written Constitution (me-5 gamocema, 2006 w.).
193 Id. madlobas vuxdi profesor barak medinas israelis kanonmdeblobis TargmnisTvis.
194 Cohen-Almagor, supra note 189, gv. 92 (1992, S.H. 190).
195 PCA 7504/95, 7793/95 [1996] IsrSC 50(2) 45.
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gaerTiandes sxvebTan erTad, romlis meSveobiTac isini TavianT politikur da so-
cialur miznebs ganaxorcieleben. meore mxriv, daculi unda iqnes israelis, rogorc 
ebrauli demokratiuli saxelmwifos buneba, romelic rasizmisgan SemWidroebas ga-
nicdis. Tavmjdomare baraki xazs usvams, rom pasiuri da aqtiuri saarCevno ufleba 
fuZemdebluria da aRniSnavs, rom demokratia uflebamosilia, daicvas Tavi, maTgan, 
vinc mis arsebobas safrTxes uqmnis. es aris aucilebeli demokratiuli mogeriebis 
uflebis arsi196.

amrigad, SeiZleba arsebobdnen partiebi, romlebic funqcionireben partiis saxiT 
da iyvanen wevrebs, magram garicxuli arian saarCevno asparezidan da zogjer maT 
wevrebs saxelmwifo Tanamdebobis dakavebac ar SeuZliaT. Sedegad, kiTxva SeuZliaT 
Tu ara demokratiul saxelmwifoebs politikuri asparezis regulireba sityvis, 
gaerTianebisa da Sekrebebis Tavisuflebis regulirebis safuZvlisgan gansxvave-
bul safuZvelze, naklebad unda gvaRelvebdes, Tu ara gamoxatvis Tavisuflebis 
SezRudva, roca amerikuli konstituciis pirveli Sesworebis Tanaxmad, magaliTad, 
mTavroba ufardebs administraciuli pasuxismgeblobis zomas imiT, rom ukrZalavs 
arCeviTi Tanamdebobis dakavebas, Tu, roca mTavroba iyenebs sisxlis samarTlis 
sanqcias gamomsvlelis winaaRmdeg? vafasebT Tu ara sazogadoebas sxvanairad, roca 
mTavroba antidemokratiuli Zalebis wevrebs ki ar apatimreben, magram mainc gzas 
uRobaven saarCevno asparezisken, raTa ar gamoiyenos igi demokratiis sawinaaRm-
dego agitaciisTvis197?

cxadia, qveynis konteqstSi TvalnaTeli magaliTis gareSe mxolod hipoTeturi 
Sem Txvevebis SeTxzva Tu dagvrCenia, Tu ras unda niSnavdes, partias nebadarTul i 
hqondes arseboba, magram ar SeeZlos arCevnebSi monawileobis miReba. Tumca TurqeTi s 
keTildReobis partiisa da indoeTSi BJP partiis gamocdileba gviCvenebs, rom Tavad 
mZlavri religiuri da nacionalisturi partiebic qmnian koaliciebs da maT zomier 
wevrebs (an ufro arCevnebis TvalsazrisiT ambiciur liderebs) ufro SeuZliaT am 
partiebis idealebis Secvla da demokratiuli cxovrebis moTxovnebze morgeba198.

cxadia, naklebad warmosadgenia, rom arCevnebSi monawileobam masobrivi antide-
mokratiuli cieb-cxeleba sabolood SeaCeros. rogorc alJiris magaliTi aCvenebs, 
roca politikaSi aminds ukve is partia qmnis, romelic mowodebulia samoqalaqo 
Tavisuflebebi da arCevnebi gaauqmos, mdgomareobis gamosworebis imedi nakleba-
daa199. demokratiuli saxelmwifo Sesabamisi valdebulebebis Sesrulebis gareSe ver 

196 Cohen-Almagor, supra note 189, gv. 96. Yassin & Rochley inglisuri Targmani ar arsebobs. 
197 ix. Comella, supra note 20, gv.138–39, sadac avtori daobs partiis gauqmebis standartebze.
198 ix. Michael S. Kang, The Hydraulics and Politics of Party Regulation, 91 IOWA L. REV. 131 (2005) (reglamentaciis gan-
sxvavebuli formebi).
199 1990 wlis ivnisSi axlad formirebulma partiam Front Islamique du Salut (FIS) alJirSi xmebis umravlesoba 
moipova adgilobriv arCevnebSi. partia islamisturi midrekilebis iyo da uzarmazari mxardaWera moi-
pova, rogorc sust postdamoukidebel mmarTvelTa the Front de Libération Nationale (FLN) alternativam. magram 
partia demokratiasTan mwyralad iyo, misi rangiT meore lideri, ali belaji kargad iyo cnobili Ta-
visi SexedulebebiT, rom mravalpartiuli demokratia SariaTisTvis umTavresi safrTxe da problemaa. 
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gadarCeba. imavdroulad, alJiris magaliTi gvaiZulebs, sifrTxile gvmarTebdes im 
SemTxvevebSi, roca mmarTvel Zalas Soris demokratiuli erTianoba ar arsebobs. am 
dros represiebi da calsaxad antidemokratiuli elementebi Tavs iCenen, ramdena-
dac saxelmwifo ver SeZlebs SeinarCunos xelmocaruli mmarTveli elita200. magram 
xrwnadi reJimebis aseTi xelmocarva ar niSnavs imas, rom mZlavr demokratiul sa-
zogadoebas ar SeuZlia gamoscados partiebis antidemokratiuli mdgradoba imiT, 
rom imedi gaucruos arCevnebSi monawileobis TvalsazrisiT. am dros SesaZloa, 
ufro zomieri elementebi moZlierdnen da saarCevno asparezi antidemokratiuli 
miznebisTvis aRar gamoiyenon.

III. demokratiis garantiebi

eqstremistuli dajgufebebi demokratiisTvis safrTxes warmoadgenen im Tvalsa-
zrisiT, Tu ras moimoqmedeben arCevnebis gziT xelisuflebaSi mosvlis Semdeg da 
agreTve, Tu demokratiuli xelisuflebis ra qmedebebi SeiZleba gamoiwvion am uka-
nasknelis mier safrTxis Tavidan asacileblad. safrTxe savsebiT realuria orive 
mimarTebiT. arian dajgufebebi, romlebic iswrafian saxelisuflo Tanamdebobebis 
dasakaveblad, raTa Semdeg Ziri gamouTxaron Semwynarebel, pluralistur demokra-
tiul sazogadoebas, rac axali movlena ar aris. siaxle imaSi mdgomareobs, rom es 
dajgufebebi klerikalurad arian ganwyobilni, imis magivrad, rom komunizmisa Tu 
faSizmis mesianuri xilvebi amoZravebdeT. magram arsebobs Sesabamisi safrTxe, rom 
aRniSnulis Sedegad, demokratiuli msjelobis farglebi SeiZleba daviwrovdes da 
safrTxe, rac socialur wesrigs emuqreba, warmatebiT iqneba gamoyenebuli gansxva-
vebuli Sexedulebebis CasaxSobad. 

umetes SemTxvevaSi partiebis gaCumebis meTodebi, romlebic akrZalvaSi gamoixa-
teba, ar aris sasurveli. kvebekis damoukideblobis moZraoba kanadis mTavrobis-
Tvis ukiduresad gamaRizianebeli iyo, magram xelisuflebam SeZlo kvebekis statu-
sis Sesaxeb diskusiisTvis politikuri procesebis da TviT uzenaesi sasamarTlos 
meSveobiT gaekvala gza, rac partiis damarxvis nebismier sxva meTodze ukeTesia201. 

partiam 188 adgili moipova 430 adgilidan erovnuli arCevnebis pirvel raundSi. miuxedavad imisa, 
rom konstitucia moiTxovda xmis micemis meore raunds, alJiris samxedroebma saxelmwifo gadatriale-
ba moaxdines da dagegmili arCevnebi CaSales. gamarjvebuli partiis liderebi daapatimres da partia 
formalurad daSales. ufro zomieri mimdevrebi mTavrobas SeuerTdnen, magram partiis umravlesoba 
calke dajgufebad Camoyalibda da samoqalaqo omi gaaCaRa, romelSic 100 000-mde adamiani daiRupa. ix., 
zogadad, Michael Willis, The Islamist Challenge in Algeria 107–392 (1996); Lise Garon, The Press and Democratic Transition in 
Arab Societies: The Algerian Case, in I Political Liberalization and Democratization in the Arab World 149 (Rex Brynen et al. 
eds., 1995).
200 sakonstitucio kontrolis Taobaze ix. Ran Hirschl, Towards Juristocracy 214 (2004).
201 Reference re Secession of Quebec, [1998] 2 S.C.R. 217.
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magram kanada mTeli msoflio ar aris da SedarebiTi civiluroba da toleran-
toba, samwuxarod, ufro iSviaTobaa, vidre norma. aserom, ismis Semdegi SekiTxva: 
ra wina pirobebi unda arsebobdes imisTvis, rom aikrZalos partiebi an SeizRudos 
politikuri gamoxatva saarCevno asparezze. aqedan SeiZleba amboxebulebTan an 
regionul samxedro ZalebTan savaraudod SekavSirebuli partiebis gamoricxva. 
maTTan dakavSirebiT unda iTqvas, rom organizaciuli kavSiri aramarTlzomier 
saqmianobasTan da SesaZlo zianis myisiereba Teoriulad mainc pasuxs iZleva ar-
sebuli problemebis gadasaWrelad. amrigad, sawyisi wertili yvela msjelobisa 
politikuri partiebis akrZalvaze, politikur saqmianobaSi monawileobaze, Tu 
politikur gamosvlebze, unda iyos prezumfcia politikuri gamoxatvisa da gaer-
Tianebis sasargeblod, rogorc es mocemulia veneciis komisiis mier dadgenil 
politikuri partiebis akrZalvisa da analogiuri zomebis Sesaxeb saxelmZRvanelo 
principebSi:

politikuri partiis akrZalva an daSla demokratiul sazogadoebaSi sagamo-
nakliso RonisZiebaa. Tu esa Tu is saxelmwifo uwyeba iRebs gadawyvetilebas, 
mimarTos sasamarTlos politikuri partiis gauqmebis Taobaze, mas unda hqondes 
sakmarisi mtkicebuleba, rom realuri safrTxe emuqreba konstituciiT dadge-
nil wyobas an moqalaqeTa ZiriTad uflebebsa da Tavisuflebebs202.

ufro didi sirTule warmoiSoba im partiebTan mimarTebiT, romlebic danamdvi-
lebiT dainteresebuli arian saxelmwifo mniSvnelobis TanamdebobebiT da umra-
vlesobis statusiT, raTa Ziri gamouTxaron demokratiul sazogadoebas. advili 
warmosadgenia, Tu ra SeiZleba gamoiwvios partiebis akrZalvebma. cenzuris dawese-
ba da politikuri opoziciis CaxSoba SeiZleba gamoyenebuli iqnes pirTa saarCevno 
asparezidan izolaciisTvis an umravlesobis mier politikur dialogze sakuTari 
pirobebis dawesebis sababad. Mmagram, Tu istorias vendobiT, gadametebuli Semwy-
nareblobac aseve saSiSia. SesaZlebelia dasaSvebi RonisZiebebis amplituda iqnes 
gamocdili, Tu gamoviyenebT akrZaluli qmedebis saproceso SezRudvebis nacnob 
kategoriebs da am qmedebis gansazRvrebas materialur samarTalSi. 

Tumca arsebobs ori teqnikuri daTqma. pirvelia is, rom demokratiuli CaxSoba 
araefeqtiania: igi saboloo jamSi gamoiwvevs kidev ufro did antidemorkatiul 
mobilizacias, vidre Sexedulebebis ufro metad gacxrilva. aRniSnuli mtkicdeba 
empiriuli argumentiT, Tu ra muSaobs. aSS-is ufro stabilur konteqstSi SeiZleba 
ise moxdes, rom politikuri saqmianobisgan izolaciis mizniT ganxorcielebuli Ro-
nisZiebebi gadametebuli da zedmeti iyos. Tumca naklebad var darwmunebuli, rom 
es msoflios masStabiTac igive scenariT ganmeordes. aviRoT indoeTis magaliTi 
– qveyana, romelmac gamoiara ZmaTamkvlel religiur konfliqtSi, cdilobs, arCe-

202 veneciis komisia, Guidelines on Prohibition and Dissolution of Political Parties and Analogous Measures, muxli III, § V, 14 (10 
ianvari, 2000) [amis Semdgom moixsenieba, rogorc Democracy Through Law Guidelines], xelmisawvdomia http://www.venice.
coe.int/docs/2000/CDL-INF(2000)001-e.asp.
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vnebis dros Temur Zaladobaze gakeTebuli provokaciuli mowodebebi CaaxSos da 
rogorc davinaxeT, es aucilebelia kidec, rom gakeTdes. TurqeTis mier islamistu-
ri eqstremizmis CaxSoba, romelic droTa ganmavlobaSi daRvinda da kompetenturi 
samTavrobo koaliciis Seqmnis madac gauCnda, aseve vnaxeT, rom brZnuli gadawy-
vetileba iyo da Sedegic moitana203. yvelaze ukidures SemTxvevaSic ki, romelsac, 
magaliTad, alJiris samxedro intervenciis dros hqonda adgili parlamentis mier 
demokratiuli reJimis Canacvlebis aRsakveTad, ar SeiZleba uarvyoT rigi Ronis-
Ziebebisa samxedro dapirispirebis miuxedavad.

meore daTqma imaSi mdgomareobs, rom saarCevno akrZalvebi, rogorc wesi, uqmdeba 
xolme maTi bundovanebis an daSvebuli farglebis gadametebis gamo. es ufro praq-
tikuli sakiTxia. magram Tu davuSvebT, rom miuRebeli Sexedulebebis aRsakveTad 
yvela Zalisxmeva gadametebuli an kidev bundovania, es imas ar niSnavs, rom antide-
mokratiuli opoziciis CaxSobis yvela RonisZieba yovelTvis scdeba marTlzomier 
farglebs. saarCevno akrZalvebis kritika SeiZleba dasabuTebuli iyos Teoriulad, 
ara konkretul SemTxvevaSi.

a. saproceso garantiebi

saqmeebSi, romlebSic demokratiuli reJimebi ecadnen antidemokratiuli ele-
mentebis mier saarCevno asparezis borotad gamoyenebis aRkveTas, sami saxis proce-
sualuri xasiaTis problema iCens Tavs. marTalia, ar arsebobs (ramdenadac avto-
risTvis cnobilia) raime sasamarTlo gadawyvetileba, romelic am samive mosazrebas 
Camoayalibebda srulyofili saxiT, erTad aRebuli isini gamoyofen zogierT umniS-
vnelovanes saproceso garantias politikuri saqmianobis SezRudvaSi xelisuflebis 
borotad gamoyenebis winaaRmdeg.

pirveli da erTmniSvnelovnad umniSvnelovanesi saproceso garantia aris xelisu-
flebis koncentracia. yvela am SemTxvevaSi, sasamarTlos aqtebi mTavrobis gancxade-
bis an prokuroris braldebis safuZvelze miiReba204, magram igi moqmedebs rogorc 
damoukidebeli arbitri da amdagvarad afasebs mTavrobis saWiroebas, aRkveTos 
antidemokratiuli safrTxe. 

203 Tumca sakiTxi winamdebare statiisTvis Zalze farToa, mniSvnelovania aRiniSnos, rom politikuri partie-
bis kompleqsuri buneba is faqtoria, romelic maT saqmianobasa Tu gamoxatvis garkveul saxeebze SezRudvebis 
dawesebas ukavSirdeba. politikuri partiebi uciloblad asaxaven im Rrma daZabulobas masebs, arCeul Tanam-
debobis pirebsa da Sida meqanizmebs Soris. es aris ZiriTadi msjeloba aSS-Si ganviTarebuli politikuri par-
tiebis Sesaxeb, V.O. Key, Jr., Politics, Parties, & Pressure Groups (5th ed. 1964). ix., Nathaniel Persily & Bruce E. Cain, The Legal 
Status of Political Parties: A Reassessment of Competing Paradigms, 100 Colum. L. Rev. 775 (2000). ufro farTo msjeloba, Tu 
rogor pasuxoben partiebi kanonmdeblis mier SeTavazebul waxalisebebs, ix. Kang, supra note 196.
204 “sasamarTlos roli umniSvnelovanesia politikuri partiebis akrZalvisa Tu daSlis saqmeebze... SeiZleba 
sxvadasxva sasamarTlo iyos kompetenturi am sferoSi. zogan es sakonstitucio sasamarTlos kompetenciaa, 
zogan ki saerTo sasamarTloebis” Democracy Through Law Guidelines, supra note 200, mux. III, § VI, 18.
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damoukidebeli sasamarTlo ganxilva gansakuTrebul mniSvnelobas iZens saparla-
mento sistemebSi. demokratiul sazogadoebaSi mudmivi safrTxea imisa, rom gamo-
naklisis saxiT sagangebo uflebamosilebis gamoyeneba wesad ar iqces. Zalian bevri 
viTomdemokratiuli saxelmwifo, gansakuTrebiT, uSualod postkolonializmis Sem-
deg rom aRmocenda, mimarTavs xolme aseT RonisZibebs. roca ki erovnul usafr-
Txoebas, uSiSroebas safrTxe emuqreba, axalbeda demokratiebis totalitarul re-
Jimad dacemis tipuri magaliTia, unilateraluri uflebamosilebis aRmasrulebeli 
xelisuflebis xelSi koncentracia. 

aSS-Si gancalkevebuli saprezidento da saparlamento arCevnebi saSualebas 
aZlevs kongress unilateraluri saprezidento xelisuflebis moxveWis mcdeloba 
akontrolos maSinac, roca saxelmwifo samxedro safrTxis winaaRmdeg zomebs iRebs. 
sasamarTloebis roli amerikis erovnuli uSiSroebis saqmeebze mdgomareobs imaSi, 
rom ar dauSvan aRmasrulebeli xelisuflebis mier kongresis uflebamosilebebis 
mopoveba205. vinaidan saparlamento sistemebi aRmasrulebel xelisuflebas umravle-
sobis warmomadgenlobis uflebas aniWebs, saprezidento respublikaSi xelisufle-
baTa danawileba sxvanairad xdeba. magram xelisuflebaTa danawileba mainc rCeba 
umniSvnelovanes garantiad sagangebo uflebamosilebis uzurpaciis aRkveTis wi-
naaRmdeg.

moiTxoveba, rom adgilze arsebobdes sakanonmdeblo xelisuflebis damoukide-
beli wyaro politikuri partiis akrZalvisTvis da aRmasrulebeli xelisuflebis-
gan damoukidebeli wyaro, romelic am saSiSi Zalauflebis borotad gamoyenebas 
amowmebs. albaT yvelaze kargi magaliTi saerTaSoriso tribunalebis gamoyenebaa, 
magaliTad marTlmsajulebis saerTaSoriso sasamarTlo. msgavsi transnacionaluri 
organizaciebi damoukideblebi arian Sidasaxelmwifoebrivi politikuri procese-
bisgan da, savaraudod, naklebad gaiTvaliswineben partiul Tu fraqciul intere-
sebs. erovnul donezec partiis akrZalvis gadawyvetilebis damoukidebeli sasa-
marTlo ganxilvis moTxovna SesaZloa „SemWidroebuli parlamentarizmis“ formad 
CaiTvalos, romelic icavs demokratiul erTianobas „politikuri kontrolisgan 
mowyvladi funqciebis izolaciiT“206.

meore msoflio omidan moyolebuli, germania erovnul konteqstSi damoukide-
beli sasamarTlo ganxilvis saukeTeso magaliTs iZleva Tavisi wamyvani kazusebiT. 
germaniis konstitucia demokratiul reJimSi politikuri partiebis mniSvneloba-
sac aRiarebs da imis saWiroebasac, rom aikrZalos Signidan demokratiisTvis Zir-
gamoTxris msurveli partiebic. sakmaod rTulia gamyofi zRvris gavleba. germaniis 
konstituciiT, partiebisTvis mniSvnelovani saproceso garantiaa gaTvaliswinebu-

205 ix., mag., Hamdan v. Rumsfeld, 126 S. Ct. 2749 (2006). uzenaesi sasamarTlos rolis Sesaxeb, ix. Samuel Issacharoff & 
Richard H. Pildes, Between Civil Libertarianism and Executive Unilateralism: An Institutional Process Approach to Rights During Wartime, 
5 Theoretical Inquiries L. 1 (2004), xelimisawvdomia http://www.bepress.com/til/default/vol5/iss1/art1.
206 Bruce Ackerman & Susan Rose-Ackerman, Op-Ed., Britain Needs a New Agency To Fight Corruption, Fin. Times, 2 Tebervali, 2007, gv. 13.
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li – mxolod federalur sakonstitucio sasamarTlos SeuZlia partia arakonsti-
tuciurad gamoacxados207. sasamarTlom es sakiTxi ganixila saqmeze socialisturi 
raixis partia. sasamarTlom SeniSna, rom germaniis konstituciis avtorebi, rodesac 
wyvetdnen „formalurad demokratiuli saSualebebiT demokratiis gauqmebis mo-
surne“ partiebis Tavisuflebis farglebis SezRudvas, iTvaliswinebdnen „saxelm-
wifo xelisuflebis cdunebas, gaeuqmebina problematuri opoziciuri partiebi208. 
amitomac, konstituciis avtorebma gadawyvetilebis miRebis uflebamosileba fede-
ral sakonstitucio sasamarTlos miakuTvnes. sasamarTlom gamoarCia muxli 9(2), ro-
melic aRmasrulebel xelisuflebas nebas rTavs, akrZalos „gaerTianebebi, romle-
bic ... konstituciiT dadgenili wesrigis winaaRmdeg moqmedeben“209. „demokratiul 
sazogadoebaSi partiebis gansakuTrebuli mniSvnelobis gamo“ isini ar SeiZleba akr-
Zaluli iqnen aRmasrulebeli xelisuflebisTvis me-9(2) muxliT gaTvaliswinebuli 
zogadi kompetenciebis gamoyenebiT, aramed SeiZleba gauqmdnen mxolod federa-
luri sakonstitucio sasamarTlos mier210.

Semdgomma saqmeebma politikuri saqmianobis konstituciurobis dadgenaze sasa-
marTlos eqskluziuri komptencia daadastura. sagulisxmoa germaniis sakonstitu-
cio sasamarTlos motivacia radikaluri jgufebis saqmeze, romliTac arakonsti-
tuciurad gamocxadda radio-televiziis sadgurebis mier radikaluri memarcxene 
partiebisTvis saeTero droze uaris Tqma211. sasamarTlom daadgina, rom, ramdena-
dac reklama arCevnebTan iyo dakavSirebuli da partia ukanond ar iyo sasamarT-
los mier gamocxadebuli, samauwyeblo mediisa Tu saxelmwifos mxridan gamoxatvis 
SinaarsSi Careva dauSvebeli iyo. organizacia roca moipovebs gamoxatvis Tavisu-
flebas, rogorc politikuri partia da mxolod sasamarTlos aqvs misi arakonsti-
tuciurad gamocxadebis prerogativa: „federaluri sakonstitucio sasamarTlos 
sasamarTlo monopolia kategoriulad gamoricxavs administraciul RonisZiebebs 
politikuri partiis arsebobis sawinaaRmdegod, rac ar unda antikonstituciuri 
programa hqondes“212.

procesualuri dacvis msgavsi forma gamoCnda safrangeTSi meore msoflio omis 
dros, mexuTe respublikaSi. meoTxe respublikaSi xelisuflebis parlamentis xelSi 
koncentraciis sanacvlod, 1958 wlis Semdgomi franguli sakonstitucio mowyoba 
ufro exmianeboda xelisuflebis danawilebis formalur aRiarebas, romliTac sasa-

207 ZiriTadi kanonis muxli 21(2), Targmnilia Kommers, supra note 103, gv. 507, 511 (“sakonstitucio sasamarTlom 
unda gadawyvitos arakonstituciurobis sakiTxi”).
208 socialisturi raixis partiis saqme, BVerfG 23 oqtomberi, 1952, 2 BVerfGE 1, Targmnilia nawilobriv Kommers, 
supra note 103, gv. 218, 219.
209 ZiriTadi kanonis muxli 9(2), Targmnilia nawilobriv Kommers, supra note 103, gv. 509.
210 socialisturi raixis partiis saqme, 2 BVerfGE 1, Targmnilia nawilobriv Kommers, supra note 103, gv. 218, 220.
211 ix., Radical Groups Case, BVerfG 14 Tebervali, 1978, 47 BVerfGE 198, Targmnilia nawilobriv Kommers, supra note 103, 
gv. 224.
212 Id., Targmnilia nawilobriv Kommers, supra note 103, .gv. 224, 227.
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marTlo Sto xelisuflebis damatebiT wyaros warmoadgens213, rac saocrad gviani gan-
viTarebaa monteskies qveyanaSi214. savaraudod, damoukidebeli sasamarTlo kontro-
lis principis ganviTarebis TvalsazrisiT, sakonstitucio sabWos umniSvnelovanesi 
gadawyvetileba gamotanili iqna 1971 wels, zustad politikuri partiebis akrZal-
vis sferoSi215. sabWom ara konstituciurad gamoacxada kanoni, romelic aRmasrule-
bel xelisuflebas politikuri partiis formirebis akrZalvis uflebas aZlevda, 
maSin roca aRniSnuli uflebamosileba manamde ar mieniWa sakuTari iniciativiT 
moqmed sakanonmdeblo organos216.

ruseTi saintereso kontrasts iTvaliswinebs. 1991 wels warumatebeli samxedro 
gadatrialebis gariJraJze ruseTis prezidentma gamosca brZanebulebebis seria, 
romliTac aikrZala komunisturi partia da konfiskebul iqna misi qoneba217, rac, 
Tavis mxriv, gaxda axlad formirebul sakonstitucio sasamarTloSi sarCelis Seta-
nis safuZveli.218 sakmaod politikurad motivirebuli sasamarTlo ganxilvis Sede-
gad, sasamarTlom komunisturi partiis saqmeze219 daadgina, rom partiis amkrZalavi 
brZanebuleba konstituciuri iyo, Tundac sagangebo mdgomareobis ararsebobis 
SemTxvevaSi, vinaidan amkrZalavi norma efuZneboda konstituciis debulebas, rome-
lic „krZalavs partiebis, organizaciebis, moZraobebis saqmianobas, romlebic miznad 
isaxaven konstituciiT dadgenili wesrigis Secvlasa da saxelmwifo uSiSroebis 
damxobas“220. sirTule imaSi mdgomareobda, rom akrZalva Sefardebuli iqna prezi-
dentis unilateraluri aqtiT da yovelgvari dadgenili samarTalwarmoebis wesis 
dacvis gareSe. da mainc, sasamarTlom daadgina, rom akrZalvis ganxorcielebamde 
gasaCivreba SesaZlebeli iyo, rac partiis uflebebis sakmaris dacvad CaiTvala221, 
Sesabamisad, sakonstitucio sasamarTlom akrZalva ZalaSi datova222.

meore saproceso garantia dakavSirebulia formasTan, romelic SeiZleba hqondes 
xelisuflebis mier ganxorcielebul RonisZiebas. zemoT CamoTvlili saqmeebidan, 

213 sakonstitucio sabWos sasamarTlo kontrolis Sesaxeb ix., John Ferejohn & Pasquale Pasquino, Constitutional Adju-
dication: Lessons from Europe, 82 Tex. L. Rev. 1671 (2004), aRwers sasamarTlo kontrolis SemoRebas safrangeTSi, 
rogorc „zomieri“ an SezRuduli mTavrobis instrumentad, romelic garantiaa tiranuli umravlesobis 
winaaRmdeg” Id. gv. 1685 (footnote omitted); Burt Neuborne, Judicial Review and Separation of Powers in France and the United 
States, 57 N.Y.U. L. Rev. 363, 377–410 (1982).
214 monteskies mier xelisuflebaTa danawilebis Teoriasa da damoukidebel sasamarTlo kontrols Soris rTu-
li urTierTdamokidebulebis Sesaxeb ix.Olivier Moréteau, Codes as Straight-Jackets, Safeguards, and Alibis: The Experience of 
the French Civil Code, 20 N.C. J. Int’l L. & Com. Reg. 273 (1995).
215 CC decision no. 71-44DC, 16 ivlisi, 1971, Rec. 29.
216 franguli saqmeebi detalurad ix. Neuborne, supra note 211, gv. 390–93.
217 3 Transitional Justice, supra note 105, gv. 432–35 (translating the presidential decrees).
218 ufro detalurad ix. ruseTis sakonstitucio sasamarTlos formireba da aRzeveba, agreTve konteqsti saq-
meze komunisturi partiis saqme, ix. Feofanov, supra note 126.
219 3 Transitional Justice, supra note 105, gv.gv. 436–55 (nawilobriv Targmnilia 1992 wlis 30 noembers, ruseTis 
sakonstitucio sasamarTlos gadawyvetileba.
220 Id. gv. 442.
221 Id. gv. 443.
222 Id. gv. 454.
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smitis kanonis amerkuli saqmeebis garda, partias ar Sefardebia sisxlis samarTlis 
sanqciebi. tipuri sanqciebi moicavs akrZaluli partiis wevrebisTvis sakanonmde-
blo organodan gawvevas, partiis daqucmacebis iZulebas da misi sakuTrebis konfis-
kacias. rogorc zemoT iqna ganxiluli, Tavad is faqti, rom xelmisawvdomia sanq-
ciebi, amcirebs myisieri safrTxis SesaZleblobas. TviT amerikis sakonstitucio 
samarTliTac ki partias moeTxoveba, rom amtkicos, Tu ra interesi elaxeba da ra 
sanqciis potenciuri simkacre223.

dabolos, rogorc mocemul msjelobaSi gamoCnda, demokratiul saxelmwifoebs 
SeuZliaT antidemokratiuli elementebis gauvnebelyofa imiT, rom aRniSnuli 
mizniT isini minimalurad SemzRudvel meTodebs mimarTaven. magaliTad, latviaSi 
rusulenovani kandidatebisa da TurqeTis keTildReobis partiis akrZalvisadmi 
evropuli sasamarTlos midgomidan Cans, rom sasamarTlo ixilavs, xom ar gadaaWar-
ba saxelmwifom SezRudvis RonisZiebebiT savaraudo safrTxes. latviaSi, sadac mTa-
vrobis interesi iyo, parlaments latviur enaze SeZleboda muSaoba, im kandidatis 
arCevnebze ardaSveba, romlis latviur enaSi gamocda politikuri Sexedulebebis 
gamokiTxvaSi gadaizarda, CaiTvala, rom parlamentSi rusulenovani umciresobe-
bis warmomadgenlobas Seuqmnida safrTxes224. meore mxriv TurqeTSi,, is faqti, rom 
keTildReobis partiis didi umravlesoba kvlavac parlamentSi darCeboda, daedo 
safuZvlad varauds, rom partia SeinarCunebda vrcel politikur warmomadgenlo-
bas da, imavdroulad, klerikaluri samarTlis SemoRebaSi partias organizaciuli 
mxardaWera aRar SeeZlo gaewia225.

yvelaze nakleb SemzRudveli RonisZiebebi indoeTis da israelis magaliTebSi 
iZebneba, sadac aqcenti keTdeba arCevnebSi agitaciis garkveuli formebis akrZal-
vaze ise, rom politikur partiebs, romlebic am Sexedulebebis ukan dganan, SeuZ-
liaT gaagrZelon arseboba, rogorc organizaciulma erTeulebma. orive midgoma 
iTvaliswinebs garkveul specifikur normebs saarCevno asparezze monawileobisTvis 
an gamosvlebisa da agitaciis regulirebis gziT indoeTis SemTxvevaSi, an TviT ka-
nonieri partiebisTvis arCevnebSi monawileobis akrZalviT, rogorc es israelSia 
miRebuli. es bundovans xdis, „Tu ra unda gaakeTos demokratiulma sazogadoebam, 
iseTi partiis dapirispirebis SemTxvevaSi, romelic acxadebs, rom igi demokratiu-
lia, magram faqtobrivad saeWvod antidemokratiulad gamoiyureba“226. magram aq-
centi qcevasa da saxalxo gancxadebebze ar exmareba saarCevno procesis politikis 
gansazRvras. saWiroa, xazgasmiT aRvniSnoT, rom partiebis akrZalva momdinareobs 
erTnairad moazrovne, msgavsi Sexedulebebis mxardamWeri, opoziciurad ganwyobili 
pirebisTvis gaerTianebis ardaSvebis survilidan. Tuki eqstremistuli jgufebidan 

223 es aris is gakveTili, romelsac iZleva Mathews v. Eldridge, 424 U.S. 319 (1976).
224 Podkolzina v. Latvia, 2002-II Eur. Ct. H.R. 443.
225 Refah Partisi (keTildReobis partia) v. Turkey, 2003-II Eur. Ct. H.R. 267, 315 (uTiTebs Refah Partisi (keTildReobis par-
tia) v. Turkey, 35 Eur. H.R. Rep. 56, 91 (2002)).
226 Feldman, supra note 161, gv. 111.
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momdinare safrTxe saarCevno asparezze muq ferebSi warmoCindeba, albaT emjobi-
neba, rom partiis organizaciul sakiTxebSi saxelmwifo saarCevno sistemis erTia-
nobis damcvel RonisZiebebs mimarTavdes. 

erTad aRebuli procesualuri dacvis samive forma gulisxmobs koncefcias, rome-
lic amerikul samarTalSi ar figururebs, yovel SemTxvevaSi, formalurad, mkafio 
saarCevno asparezi, romelSic politikuri sityvis, Sekrebis da gaerTianebis Tavi-
suflebaze saxelmwifos maregulirebeli uflebamosileba liberaluria. amerikuli 
samarTali, rogorc wesi, saarCevno saqmianobas calke kategoriad ar ganixilavs da 
pirveli Sesworebis akrZalvebs avrcelebs Sinaarssa da Sexedulebebze. amiT adgens 
politikuri partiebis da kampaniebisTvis nebadarTul samarTlebriv CarCoebs. ima-
vdroulad, aSS-Si TviT yvelaze realuri safrTxis gareSec, amerikul samarTalSi 
saarCevno asparezze administraciuli samarTlis elementebi Cndeba. kongresma or-
partiuli kampaniis reformirebis kanoni miiRo 2002 wels227, romelsac xSirad mak-
kein-feingoldis kanons uwodeben. kongresma aRniSnuli aqtiT pirvelad SemoiRo 
saarCevno periodis koncefcia e.w. „saarCevno komunikaciebze“ garkveuli228. uzenaes-
ma sasamarTlom mxari dauWira saqmeze makkoneli federaluri saarCevno komisiis 
winaaRmdeg229 aRniSnul koncefcias da SemoiRo konkretuli SezRudvebi kampaniis 
dafinansebaze da arCevnebamde maTi deklarirebis valdebuleba. indoeTis saarCevno 
komisiis funqciebis msgavsi administraciuli uflebamosilebebi wingadadgmuli na-
bijia amerikul samarTalSi. da mainc, aRsaniSnavia, rom administraciul saarCevno 
samarTalze garkveuli zewola ukve iCens Tavs.

b. antidemokratiulobis Sinaarsi

saproceso sferos reformirebaze kidev ufro rTulia safrTxis Sinaarsobrivi 
gansazRvreba, romelic emuqreba demokratiul sazogadoebas da romlis arsebobac 
politikuri partiis winaaRmdeg represiuli RonisZiebebis gatarebas amarTlebs. 
aRniSnulis gansaxorcieleblad saWiroa konkretuli saqmeebis analizi. Zalze iS-
viaTia partia Riad acxadebdes Tavisi antidemokratiuli miznebis Sesaxeb, gansaku-
TrebiT maSin, roca saWiroebs masobriv auditorias. am dros partiis antidemokra-
tiuli xasiaTi unda dadgindes konteqstidan gamomdinare wvrilmani detalebidan, 
rogoricaa, magaliTad, indoeTSi meCeTebis qveS damarxuli induizmis taZrebze mi-
TiTeba an omis Semdgomi germaniis komunisturi partiis daJinebuli gancxadeba, rom 
dasavleT germaniis axali mTavroba dasavleTis xelisufalTa yurmoWrili mona 
iyo. Sidasaxelmwifo konteqstis ganxilvis gareSe Zalze rTulia zogadi da arse-

227 Pub. L. No. 107-155, 116 Stat. 81 (ZiriTadad kodificirebulia calkeul TavebSi (2 da 47) U.S.C.).
228 2 U.S.C. § 434(f)(3) (Supp. III 2003). “saarCevno komunikaciebi“ ganimarteba BCRA mixedviT. Tu wina pirobebi dak-
mayofilebulia, amuSavdeba specialuri wesebi saerTo arCevnebamde 6 dRis da arCevnebis Semdeg 30 dRis. Id. 
§ 434(f)(3)(A)(i).
229 540 U.S. 93 (2003).
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biTi mniSvnelobis principebis dadgena am konteqstSi antidemokratiuli safrTxis 
gansasazRvrad. 

socialisturi raixis partiis saqme saintereso magaliTia imis dasamtkiceblad, 
Tu rogor rTulia gansazRvro antidemokratiuli partiis buneba. aRniSnuli par-
tia demokratiul wyobas emuqreba imdenad, ramdenadac es SeuZlia partiam gaake-
Tos. igi calsaxad nostalgiiT iyo ganwyobili qveynis uaxlesi nacisturi warsulis 
mimarT230. misi liderebi yofili SS da mesame raixis sxva msgavsi organizaciebis we-
vrebi iyvnen, romlebsac „Zvel mebrZolebad“ moixseniebdnen da maTi dasaqmeba imiT 
aixsneboda, rom „100 procentiT“ saimedod miiCneodnen231. damarcxebuli germaniis 
uaxlesi warsulis fonze partia cdilobda, vaimaris dros misi winamorbedi nacio-
naluri socialisturi partiis msgavsad, mosaxleobaSi ukmayofilebis da siZulvi-
lis sentimentebi gaeRviZebina232.

miuxedavad partiis aSkara kavSirisa nacistur ideologiasTan, partiis asakrZa-
lad, sasamarTlos sWirdeboda, daedgina demokratiuli mmarTvelobis gadagdebis 
gardauvali SesaZebloba, sul mcire am miznis realizebis konkretuli ganzraxva. 
sasamarTlom ganixila partiis platforma da daadgina, rom „igi savsea kliSeebiT, 
adgens zogad principebs, rac axasiaTebs TiTqmis yvela partias da iTvaliswinebs 
bundovan, utopiur da araTanmimdevrul dapirebebs“233. mkiTxvels SeuZlia war-
moidginos, Tu rogor ganixilavda sasamarTlo Semdeg mowodebebs: „jer amerika“ an 
„avagoT 21-e saukunesTan makavSirebeli xidi“ da Tanamedrove amerikul saarCevno 
kampaniebSi dominirebul sxva, zogjer azrs moklebul devizebs.

kidev ufro saintereso midgomaa SemuSavebuli germaniis konstituciis sa-
fuZvelze. konstitucia moiTxovs, rom partiebis Sida struqtura demokratiisadmi 
erTgulebis principze iyos dafuZnebuli234. sasamarTlom aRniSnuli debuleba gan-
marta ise, rom politikuri partia „unda agebuli iyos safuZvlidan mis saTavemde 
ise, rom wevrebi ar iyvnen CamoSorebulni gadawyvetilebis miRebis process da rom 
garantirebuli iyos yvela wevrisTvis Tanasworoba, amasTan partiaSi gaerTianebis 
da misi datovebis Tavisufleba”235. marTalia, es principi emyareba germaniis konsti-
tucias, rTulia saxelmwifos interesis dadgena ase mkacrad politikuri partiis 
Sida mmarTvelobis gakontrolebaSi.

politikuri partiebis Sida struqturaSi msgavsi moTxovnebis daweseba partie-
bisa da saxelmwifos urTierTobis Sesaxeb paradoqsul SeSfoTebas iwvevs. rogorc 

230 socialisturi raixis partiis saqme, BVerfG 23 oqtomberi, 1952, 2 BVerfGE 1, Targmnilia nawilobriv Murphy & 
Tanenhaus, supra note 103, gv. 602, 604–05.
231 Id., Targmnilia nawilobriv Murphy & Tanenhaus, supra note 103, gv. 602, 604.
232 Id., Targmnilia nawilobriv Murphy & Tanenhaus, supra note 103, gv. 602, 605–06.
233 Id., Targmnilia nawilobriv Murphy & Tanenhaus, supra note 103, gv. 602, 604.
234 ZiriTadi kanonis muxli 21(1), Targmnilia Kommers, supra note 103, gv. 507, 511.
235 socialisturi raixis partiis saqme, 2 BVerfGE 1, Targmnilia nawilobriv Murphy & Tanenhaus, supra note 103, gv. 
602, 604.
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germanulma sasamarTlom SeniSna socialisturi raixis partiis saqmeze, erT-erTi 
yvelaze TvalSisacemi aspeqti partiis programaSi iyo is, rom mas sakuTari or-
ganizaciuli struqtura qveynisTvis moexvia Tavs236. da marTlac, es ambicia me-
20 saukunis totalitarul reJimebsac ki axasiaTebs. TiTqmis yvela SemTxvevaSi es 
regresuli partiebi TavianTi partiis disciplinebul struqturas saxelmwifos 
mmarTvelobis safuZvlad moiazreben da cdiloben, partiasa da saxelmwifos Soris 
kedlis dangrevas. ase magaliTad. Teoretikosebi politikur partiaTa rols saxel-
mwifos formirebaSi mniSvnelovnad miiCneven da amtkiceben, rom Tavad partiebi 
unda aCvenebdnen TavianTi Sida mowyobiT demokratiuli principebis erTgulebas, 
rac avtoritarul reJimebSi kategoriulad aris ignorirebuli237. merseli kidev 
ufro ganavrcobs aRniSnul msjelobas da acxadebs, rom vinaidan politikuri par-
tiebis gareSe Tanamedrove demokratia ar arsebobs, isini demokratiuli sazoga-
doebis fuZemdebluri principebis mixedviT unda moqmedebdnen238.

is, rom saxelmwifos aqvs ufleba, arCevnebTan dakavSirebiT politikuri partiis 
Sida mowyobaSi Caerios, mZlavr berkets aniWebs saxelmwifos. erT-erTi mizezi, rac 
problemurs xdis politikuri partiebis akrZalvas, aris zustad is, rom partiebi 
arian is mniSvnelovani Suamavli organizaciebi, romlebic SesaZlebels xdian yu-
radsaReb saxalxo mobilizacias saxelmwifo xelisuflebis gareT da mis winaaR-
mdeg. swored am mizezis gamoa, rom Tanamedrove konstitucionalizmSi partiebis 
Camoyalibebisa da funqcionirebis ufleba wamyvani mniSvnelobisaa239. magram demo-
kratiuli sazogadoebis pluralistuli Sexedulebebis yvela politikuri partiis 
Sida organizaciuli mowyobisTvis Tavsmoxveva, savaraudod, saxifaToa partiebis 
politikuri xelSeuxeblobisa da saxelmwifosgan organizaciuli damoukideblobis 
SezRudvis TvalsazrisiT. magaliTad, amerikuli saxelmwifo samarTlis Tanaxmad, 
saxelmwifo unda icavdes da uzrunvelyofdes neitralitets religiis sakiTxebze 
da igive damokidebulebaa bevr, magram ara yvela demokratiul saxelmwifoSi240. 
niSnavs Tu ara es, rom qristian-demokratiuli partia unda aikrZalos imis gamo, 
rom saxelmwifos neitralitetis dacvis valdebulebas arRvevs? cxadia, ara, magram 
es magaliTi aCvenebs, Tu ramdenad mniSvnelovania saxelmwifos da partiebis mimarT 

236 Id., Targmnilia nawilobriv Murphy & Tanenhaus, supra note 103, gv. 602, 604.
237 Mersel, supra note 112, gv. 97 (amtkicebs, rom „Sida demokratiis nakleboba garegani demokratiis mtkicebule-
baa“; James A. Gardner, Can Party Politics Be Virtuous?, 100 Colum. L. Rev. 667, 683–85 (2000) (amtkicebs, rom „bevris momcveli 
Sida samarTalwarmoeba SeiZleba aqarwylebdes partiis liderebis kontrolsa da kandidatebis SerCevasTan 
dakavSirebul SeSfoTebas).
238 Mersel, supra note 112, gv. 96–98 (claiming, as one of several justifications for requiring internal party democracy, that because 
individuals in a democratic state enjoy rights to equality and liberty, and because political parties are important components of a demo-
cratic regime, individuals should enjoy the same rights within the parties).
239 ix. argumenti, rom aSS-is konstitucia moZvelebulia politikur partiebTan mimarTebiT Issacharoff & Pildes, su-
pra note 40, gv. 712–16. marTlac, igulisxmeba, rom konstitucias unda Seeqmna partiebis gareSe politikuri 
struqtura, id. gv.713–14 — es idea 1800 wlis arCevnebSi damarcxda. John Ferling, Adams vs. Jefferson (2004); 
Daryl J. Levinson & Richard H. Pildes, Separation of Parties, Not Powers, 119 Harv. L. Rev. 2311 (2006).
240 demokratiuli sazogadoebebis Sesadareblad, romelTac aqvT an ar aqvT gamorCeuli statusis mqone ekle-
sia, ix., Richard Albert, American Separationism and Liberal Democracy: The Establishment Clause in Historical and Comparative 
Perspective, 88 Marq. L. Rev. 867, 901–23 (2005).
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gansxvavebuli standartebis Sefardeba, Tundac es partiebi xelisuflebaSi adgi-
lis damkvidrebas lamobdnen.

problema ufro Rrmaa, vidre demokratiuli saxelmwifos ideologiuri valde-
bulebebi. politikuri partiebi wamyvan rols asruleben informirebuli mosaxleo-
bisTvis demokratiul procesebSi monawileobis miRebis uzrvelsayofad, zustad im 
mizezis gamo, rom isini saxelmwifosgan damoukideblad arian formirebulni. ara 
mxolod Tanamedrove konstituciebis umetesoba aniWebs uflebebis mniSvnelovan pa-
kets politikur partiebis241, TviT aSS-Sic ki saxelmwifo samarTli iTvaliswinebs 
politikuri partiebis saxelmwifosgan dacvis da maTi damoukideblobis uamrav 
normas. ase magaliTad, uzenaesma sasamarTlom pirveli SesworebiT gaTvaliswine-
buli gaerTianebis uflebis darRveva arakonstituciurad gamoacxada. kerZod, moi-
Txoveboda, rom yvela amomrCevels SeZleboda partiis wevrad aerCia kandidati, 
miuxedavad partiisa da misi wesdebis mimarT am kandidaturis warsulSi erTgule-
bisa242. ufro metic, aseTi moTxovnis gauqmeba kiTxvis qveS ayenebs im moTxovnis 
konstituciurobas, rom partiebma TavianTi kandidatebi airCion rigiTi wevrebis 
da ara aRamasrulebeli komitetis mier. msgavsi moTxovna SedarebiT mokrZalebu-
lad SeiZleba CaiTvalos243.

nebismieri moTxovna, rom partiebs hqondeT Ria da demokratiuli Sida struqtu-
ra, safrTxes qmnis ideologiuri da religiuri partiebisTvis, romlebic SeiZleba 
garkveuli fiqsirebuli principebis mixedviT iyvnen organizebulni. aseve SeiZleba 
problema Seiqnas popularuli liderebis garSemo gaerTianebuli partiebisTvis, 
romlebic SeiZleba verc ganviTardnen mravalricxovan organizaciebad. amis isto-
riuli magaliTebia peronizmi argentinaSi da kadimas Seqmna israelSi maSindeli 
premier-ministris ariel Saronis avtoritetis gamoisobiT. zustad im mizezis gamo, 
rom partiebi saxelmwifosTan ar arian gaigivebuli, wevrobidan gasvla an arCev-
nebSi damarcxeba aris is Sesabamisi reaqcia, rac unda mohyves uRirsi centraluri 
kadris mier xelisuflebis xelSi Cagdebas244. ufro metic, vinaidan partia da saxel-
mwifo erTi da igive araa, demokratiul sazogadoebaSi pluralisturi konkuren-
tobis saWiroeba aucileblad ar moiTxovs igive pluralistul SejibrebiTobas me-
toqe partiebs Soris. analogiiT, SeiZleba sakmarisad gansxvavebuli meniu vixiloT 
qalaqis restornebSi, Tundac TiToeuli restorani mxolod erTi konkretuli sam-
zareulos kerZebs amzadebdes. damajerebeli ar aris moTxovna, yvela partias erTi 

241 Issacharoff, Karlan, & Pildes, supra note 23, gv. 346 note a; Issacharoff & Pildes, supra note 40, gv. 691; Richard H. Pildes, The 
Supreme Court, 2003 Term—Foreword: The Constitutionalization of Democratic Politics, 118 Harv. L. Rev. 28, 31–34 (2004).
242 Cal. Democratic Party v. Jones, 530 U.S. 567 (2000). aRniSnul saqmeze „amomrCevlebs SeeZloT, Tavisuflad miecaT xma 
demokrat an respublikel kandidatebs Soris ise, rom, magaliTad, demokratebidan aerCiaT gubernatori da 
respublikelebisgan senatori, miuxedavad Tavdapirveli ganawilebisa da ama Tu im partiaSi gawevrianebisa. 
Id. gv. 570. amiT partiebs Soris da farTo amomrCevels partiidan standartuli kandidatebis amorCevis SesaZ-
lebloba mieca... Id. gv. 581–82.
243 ix.aRniSnuli argumenti ufro detalurad Samuel Issacharoff, Private Parties With Public Purposes: Political Parties, As-
sociational Freedoms, and Partisan Competition, 101 Colum. L. Rev. 274 (2001).
244 mTavari argumenti moyvanilia Semdegi wyarodan: The basic argument here draws from Albert O. Hirschman, Exit, 
Voice, and Loyalty (1970).
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da igive Sida struqtura hqondes, vinaidan saboloo mizani aris amomrCevlis xma da 
politikosis Tanamdebobidan gawvevis SesaZlebloba, rasac mokled Sevexebi.

davubrundeT politikuri partiis akrZalvis yvelaze cnobil – socialisturi 
raixis partiis saqmes. sabolood, rac gadawyvita saqmis Sedegi, iyo, arc partiis 
Sida mowyobaSi demokratiuli principebis nakleboba da arc misi mowodebebis tri-
vialuri paTetika. ZiriTadi aspeqti marTlac yvelaze TvalSisacemi sakiTxi iyo 
partiis pirdapiri kavSiri qveynis nacistur warsulTan. sasamarTlom daadgina, 
rom partiis uniforma axalgazrduli nacisturi moZraobis uniformis msgavsi iyo 
da „yofil nacistebs ekavaT partiis wamyvani Tanamdebobebi, isini gansazRvravdnen 
partiis politikur da inteleqtualur imijs da maT gareSe gadawyvetilebebi ver 
miiReboda”245. logikuri daskvna is iyo, rom partiis daSla jerovani RonisZieba 
iyo misi miznidan gamomdinare, „misi organizaciuli mowyoba, Tavs moexvia erisTvis 
xelisuflebaSi mosvlisTanave da am gziT Ziri gamoeTxara konstituciiT ganmt-
kicebuli misi Tavisufali demokratiuli marTlwesrigisTvis“246. saboloo jamSi 
dadginda martivi faqti, rom es iyo nacisturi partia Tavisi „raixis“ kultiTa da 
antisemitizmis mZime gamovlinebebiT da igi ar uaryofda hitleris mTavrobasTan 
kavSirs247, omis Semdgomi germaniis konteqstSi aRniSnulma garemobebma partia de-
mokratiuli Semwynareblobis miRma datova.

SeiZleba Tamamd iTqvas, rom germaniis socialisturi raixis partia aris modeli 
partiisa, romelic unda aikrZalos. es iyo partia, romelic Sedgeboda yofili na-
cisturi mebrZolebisgan, romlebic ar inaniebdnen nacisturi germaniis qmedebebs 
da kvlavac cdilobdnen meore msoflio omis Semdeg axladwamoCituli germanu-
li demokratiuli saxelmwifos destabilizacias da nacistur relsebze dabrune-
bas. safrTxe, romelsac fiureris da raixis kultis mxardamWeri partia qmnida, ar 
SeiZleboda yofiliyo ufro mkafiod gamoxatuli. magram faqti, rom germanul sasa-
marTlos TviT aseT aSkara garemoebebis SemTxvevaSic ki gauWirda ganzogadebuli 
principebis SemuSaveba, metyvelebs imaze, Tu raoden didi sifrTxile gvmarTebs 
demokratiul procesebSi CarTvisTvis arsebiTi moTxovnebis gansazRvrisas.

g. pluralisturi SejibrebiTobis SenarCuneba

saukunis naxevris win germaniis mdgomareobisgan gansxvavebiT, amJamad Zalze xSi-
ria SemTxvevebi, roca demokratiul mTavrobebs uwevT safrTxis qveS arsebuli 
demokratiuli saxelmwifos gadasarCenad moqmedeba. aseT dros akrZalvebis gan-
xorcielebis zogadi konturebi demokratiuli saxelmwifoebis mier eqstremistuli 

245 socialisturi raixis partiis saqme, BVerfG 23 oqtomberi, 1952, 2 BVerfGE 1, Targmnilia nawilobriv Murphy & 
Tanenhaus, supra note 103, gv. 602, 604.
246 Id., Targmnilia nawilobriv Murphy & Tanenhaus, supra note 103, gv. 602, 604.
247 Id., Targmnilia nawilobriv Murphy & Tanenhaus, supra note 103, gv. 602, 605–606.
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partiebis akrZalvis gamocdilebis safuZvelze ikveTeba. magram es magaliTebi aseve 
miuTiTebs ganzogadebis maRal xarisxze, romelic aucilebelia msgavsi akrZalvebis 
gamarTlebis zusti kriteriumis dasaxasiaTeblad. sagulisxmoa, rom evropuli ko-
misia yuradRebas amaxvilebs partiis mzaobis xarisxze, gadaagdon konstituciuri 
demokratia ise, rom meorad mniSvnelobas aniWebs savaraudo safrTxis myisierebis 
aspeqts:

uflebamosil uwyebebs unda hqondeT sakmarisi mtkicebuleba, rom mocemuli po-
litikuri partia mouwodebs Zaladobaze (maT Soris, roca adgili aqvs rasiz-
mis, qsenofobiisa da Seuwynareblobis gamovlinebas) an aSkarad CarTulia te-
roristul an sxva ZirgamomTxrel saqmianobaSi. saxelmwifo xelisuflebam unda 
agreTve Seafasos is safrTxe, rac emuqreba qveyanaSi demokratiul marTlwes-
rigs da imis SesaZlebloba, rom sxva RonisZiebebma, rogoricaa jarimebi, sxva 
administraciuli RonisZiebebi an msgavs saqmianobaSi gareuli politikuri par-
tiis individualuri wevrebis samarTalSi micema, gamoasworon mdgomareoba248.

cxadia, qveyanaSi arsebuli saerTo mdgomareoba msgavsi Sefasebisas mniSvnelovani 
faqtoria.

rogorc wesi, Sidasaxelmwifoebrivi kanonebi, romlebic partiebis akrZalvas 
iTvaliswineben, mxedvelobaSi iReben evropuli komisiis mier SemuSavebul far-
Tomomcvel standartebs. es kanonebi potenciuri Zaladobis Tavidan asacileblad 
aris gamiznuli da iTvaliswinebs savaraudo safrTxis myisierebas, agreTve aRkveTs 
siZulvilis gamovlinebas religiuri da eTnikuri niSnebiT249. TiTqmis yvela es 
akrZalva efuZneba princips „vici, roca vxedav“250. aRniSnuli principi pirveli 
Sesworebis mosazrebebTan TanxmobaSi ver modis.

saboloo jamSi, unda davaxasiaTo demokratiis blanketuri gansazRvreba. demo-
kratiis namdvili gansazRvreba unda iTvaliswinebdes umravlesobis SesaZleblobas, 
formirebuli da reformirebuli iqnes drois ganmavlobaSi da moaxdinos xelisu-

248 Democracy Through Law Guidelines, supra note 200, gv. III, § V, §15.
249 1998 wlis veneciis komisiis angariSSi vkiTxulobT:
safrangeTSi partiebi SeiZleba aikrZalos diskriminaciis, SuRlis an Zaladoebis mowodebisTvis. aRniSnuli 
mowodeba SeiZleba mimarTuli iyos piris an pirTa jgufis winaaRmdeg maTi warmomavlobis an im faqtis gamo, 
rom isini ar ganekuTvnebian ama Tu im eTnikur jgufs, ers, religiur jufs an garkveuli ideebis da Teor-
iebis propagandis gamo, rac amarTlebs msgavs diskriminacias, siZulvils an Zaladobas. mdgomareoba espaneTSi 
analogiuria, magram emateba rasis, rwmenis sqesis, seqsualuri orientaciis, ojaxuri mdgomareobis, avadmyo-
fobis da invalidobis safuZvlebi. politikuri partiebi, romlebic mxars uWeren rasobriv diskriminacias, 
ikrZaleba aseve belorussa da ukrainaSi maSin, roca azerbaijanSi kanonmdebloba gamoyofs rasobriv, erovnul 
da religiur dapirispirebebs. bulgareTSi partia SeiZleba ikrZalebodes rogorc faSisturi idealebis mxar-
damWeri, ise rasobrivi, erovnuli, religiuri an eTnikuri uwesrigobis mowodebisTvis. ruseTis konstitucia 
krZalavs sazogadoebrivi gaerTianebebis Seqmnas da saqmianobas, romlebic socialuri, rasobrivi, eTnikuri 
da religiuri uTanxmoebis gaRvivebas isaxavs miznad.
Id.. I, § I.B.b, 5.
250  Jacobellis v. Ohio, 378 U.S. 184, 197 (1964).
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flebis cvla251. mravali antidemokratiuli jgufi iRvwis Zalauflebis mosapove-
blad arCevnebis gziT, magram maT Soris ramdenime, Tu, saerTod romelime partia, 
daTmobda Zalauflebas igive gziT. demokratiuli marTlwesrigis farglebSi moq-
medi da miRebuli jgufebis ganmarteba unda Seicavdes aseTi jgufebis mzadyofnas, 
rom datovon xelisuflebaSi dakavebuli adgili arCevnebis gziT. aseT SemTxve-
vaSi indoeTis sasamarTlos gadawyvetileba ganixilavda ara partiis monawileo-
bas eTnikuri SuRlis gaRvivebis mowodebebSi, aramed imas, momwifda Tu ara igi 
politikur partiad, romelic SeiZleba daTxovnili iqnes. analogiurad, ukrainaSi 
moxdeboda transformirebuli komunisturi partiis, xolo TurqeTSi marTlmsa-
julebis, ganviTarebisa da sxva partiebis Sefaseba.

am TvalsazrisiT, arCevnebi demokratiul TeoriaSi centralur rols TamaSobs 
ara imitom, rom arCevnebi uzrunvelyofs winaswargansazRvrul Sedegebs, aramed 
imitom, rom igi mosaxleobis Tanxobis Cvenebis saukeTeso ( savaraudod, erTaderTi) 
meqanizmia. imisTvis, raTa arCevnebma SeinarCunos es funqcia, xelaxla unda tarde-
bodes Tanxmobis ganaxlebis mizniT252. avRaneTsa da eraySi bolos ganviTarebulma 
garemoebebma aCvena, rom arCevnebis Catareba igive araa, rac demokratiuli mmarTve-
lobis mtkice sistemis Seqmna. Cveni koleqtiuri gamocdileba postkoloniur reJi-
mebSi gavrcelebul midgomaze „erTi individi, erTi xma, erTjeradad“ gvkarnaxobs, 
didi sifrTxiliT movekidoT varauds, rom arCevnebi da stabiluri demokratiuli 
mmarTveloba aucileblad momijnave cnebebia253.

Tanxmobis ganaxlebis gamokveTa aseve naTels hfens im arsebiT farglebs, romlebSic 
sasamarTloebi moqmedeben, roca demokratiul procesebSi politikuri partiebis 
monawileobis rTul davebs ganixilaven. imisTvis, raTa Tanxmoba ganaxldes, umra-
vlesobis mxardaWeris mqone mTavrobas unda SeeZlos, Canacvlebuli iqnes momde-
vno umravlesobis mier. amdenad, gadawyvetileba, rom gafarTovdes religiis roli 
sajaro cxovrebaSi (saeklesio skolebis mxardaWeris meSveobiTac) Seqcevadi po-
litikuri gadawyvetilebis farglebSi rCeba, maSin, roca urwmunoTa politikuri 

251 es sadavo gancxadeba demokratiul legitimurobas mowinaaRmdege jgufebis konkurenciis safuZvlad mo-
iazrebs da ukavSirdeba jozef Sumpeteris arguments, romelic demokratiis birTvs gansazRvravs, rogorc 
„institucionalur meqanizms politikuri gadawyvetilebebis misaRebad, romliTac individebi moipoveben Za-
lauflebas xalxis xmebisTvis brZolis gziT“, Joseph A. Schumpeter, Capitalism, Socialism, and Democracy 269 (3d 
ed. 1950). konkurenciis idea demokratiuli legitimurobis Semadgenel nawilad moiazreba, ix., Robert A. 
Dahl, Polyarchy, Pluralism, and Scale, 7 Scandinavian Pol. Stud. 225, 230 (1984) (gvTavazobs, rom demokratia gagebuli 
iqnes, rogorc “konkurenciis meSveobiT kontrolis sistema”), citirebulia Michael P. McDonald & John Samples, The 
Marketplace of Democracy: Normative and Empirical Issues, in The Marketplace of Democracy 1, 1 (Michael P. McDonald & John 
Samples eds., 2006).
252 madlobas vuxdi bernard menins am formulirebaSi daxmarebisTvis.
253 fraza „erTi individi, erTi xma, erTjeradad“ daamkvidra saxelmwifo mdivnis yofilma TanaSemwem da aSS-
is elCma siriasa da egvipteSi edvard jaredianma, Ali Khan, A Theory of Universal Democracy, 16 Wis. Int’l L.J. 61, 106 
n.130 (1997). fraza exeba bevr qveyanas, sadac koloniuri mmarTvelobis Semdeg pirveli arCevneb gaimarTa 
imis gadasawyvetad, Tu vin iqneboda xelisuflebaSi religiur Tu Temur mowinaaRmdegeebTan angariSis 
gasasworeblad. aseT SemTxvevaSi maravalpartiuli arCevnebi ukanasknelad imarTeboda. ix., Donald L. 
Horowitz, A Democratic South Africa? 239–40 (1991) (aRniSnavs, rom xelisufleba afrikaSi 1967 da 1991 wlebSi 
mSvidobiani arCevnebis gziT ar Secvlila).



120

samuel isaSarovi

sferodan CamoSoreba ase ar xdeba. Tu politikuri Zalaufleba ar aris angariS-
valdebuli mosaxleobis didi nawilis mimarT, es Seqcevadobas ise abrkolebs, rom 
mimdinare demokratiul mmarTvelobas safrTxis qveS ayenebs.

Tanxmobis ganaxlebaze yuradRebis gamaxvileba ufro farTomomcveli garantiebis 
gaTvaliswineba waaxalisebs, gansakuTrebiT Rrmad danawevrebul sazogadoebebSi. 
konstitucias Tu ganvixilavT, rogorc gadawyvetilebis miRebis demokratiuli Se-
qcevadi procesis amsaxvel dokuments, vidre uflebaTa fiqsirebul katalogs, igi 
ufro met moqnilobas SeiZens. is, rom Tanxmobis ganaxleba procesualurad mar-
tivi araa, amis gamo myife demokratiebi kidev ufro yuradRebiT ekidebian insti-
tuciur meqanizmebs, romlebic saukeTesod gansazRvravs demokratiul procesebSi 
monawileobis farglebs, vidre aranakleb sadavo sakiTxs, Tu romeli ufleba unda 
iyos garantirebuli demokratiul sazogadoebaSi.

demokratiuli angariSvaldebulebisadmi damuqrebuli im potenciuri safrTxis 
Sesafaseblad, rac demokratiul angariSvaldebulebas emuqreba, demokratiulma 
qveynebma unda gansazvron saarCevno politika ise, rom arc politikuri partiebis 
akrZalvas mimarTon da arc sisxlis samarTlebriv sanqciebs. Minimum, aseTi Suale-
duri midgoma gulixsmobs arCevnebis administraciuli samarTlebrivi normebiT 
regulirebas, damoukidebeli uwyebis arsbebobas, romelsac SeuZlia politikuri 
SurisZiebis Taobaze Serisxuli partiis saCivarze reagireba moaxdinos254. unda 
arsebobdes gamoxatvis sakmarisi alternatiuli saSualebebi politikuri debate-
bis Semcirebis Tavidan asacileblad. zogierT saxelmwifoSi, indoeTis CaTvliT, 
damoukidebeli administraciuli kontroli, romelsac sasamarTlo ganxilva mos-
devs, warmatebulad xorcieldeba. meqsikac ki, romelmac erTpartiul mmarTve-
lobas axlaxan daaRwia Tavi, prezidentis sadavo arCevnebs uwevs zedamxedvelo-
bas, damoukideblobis da legitimurobis auras inarCunebs255 erT-erTi mizezi, ris 
gamoc aRniSnuli midgoma winaaRmdegobaSi modis amerikul tradiciasTan, aris 
arCevnebis neitraluri administrirebis Zalian mcire Tu saerTod aranairi ga-
mocdileba. administraciuli kontroli an TiTqmis ar arsebobs, an, savalalod, 
gavleniani federaluri saarCevno komisiis saxiTaa warmodgenili. politikuri 
agitaciis gamoucdeloba demokratiuli wesrigis seriozuli safrTxea256. Tumca 
sayovelTao xasiaTi ar aqvs, aRniSnuli safrTxe msoflio asparezze mkafiod aris 
gamokveTili.

254 administraciuli kontrolis sxvadasxva formebis da maTi fardobiTi efeqtianobis Sesaxeb saintereso 
mimoxilva. ix, Christopher S. Elmendorf, Representation Reinforcement Through Advisory Commissions: The Case of Election Law, 80 
N.Y.U. L. Rev. 1366 (2005).
255 ix. Julia Preston & Samuel Dillon, Opening Mexico 496–99 (2004); agreTve, Jamin Raskin, A Right-To-Vote Amendment for 
the U.S. Constitution: Confronting America’s Structural Democracy Deficit, 3 Election L.J. 559, 564 (2004) (aRwers damoukidebe-
li saarCevno komisiis rols politikuri cvlilebis ganxorcielebaSi da mohyavs meqsikis komisiis magaliTi, 
rogorc warmatebuli SemTxveva).
256 gamonaklisia Ex parte McCardle, 74 U.S. (7 Wall.) 506 (1869), sasamarTlom iurisdiqciis ararsebobis gamo uari 
Tqva provokaciuli statiebis avtoris mimarT habeus corpus samarTalwarmoebis dawyebaze.
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daskvna

dResdReobiT dadasturebulia, rom yvela sakonstitucio marTlwesrigi forma-
lurad Tu araformalurad sagangebo uflebamosilebas inarCunebs. jasTin jeqsonis 
mkacri gafrTxileba, rom konstitucia „TviTmkvlelobis paqti“ ar aris257, ajamebs 
im mosazrebebs, rom TviT Semwynarebel demokratiul sazogadoebas unda SeeZlos 
Tavisi myife sazRvrebis dacva. winamdebare statia ZiriTadad emyareba argumentebs, 
romlebic amerikuli gamocdilebisgan, yovel SemTxvevaSi, bolo aswleulis praqti-
kisgan Sors dgas. statiis dasawyisSive aRiniSna, rom zogierTi demokratiuli sazo-
gadoeba amerikis SeerTebul StatebTan SedarebiT ufro myifea da maTi politiku-
ri struqtura ufro met naprals Seicavs, romelic SeiZleba antidemorkatiulma 
elementebma gamoiyenon. msgavsi politikuri struqturidan gamomdinare, saxelm-
wifo xelisuflebas unda SeeZlos, gaumklavdes im Zalebs, romlebmac SeiZleba de-
mokratia daamarcxon. momdevno etapze SeiZleba warmovidginoT saarCevno politi-
ka, romelic gaerTianebis, sasamarTlosadmi mimarTvisa da sityvis konstituciuri 
uflebebis maregulirebeli wesebisgan gansxvavdeba. gansxvavebuli politikuri gan-
zomilebidan warmoSobili unikaluri safrTxis daregulirebisaTvis, myife demo-
kratiebs unda SeeZloT saarCevno saqmiaobis mowesrigeba sisxlissamarTlebrivi 
an meamboxe qcevis myisieri safrTxis mxedvelobaSi miuReblad, rac politikuri 
gamoxatvis kriminalizaciis miRebuli standartia. dabolos, politikuri procesis 
damoukidebeli kontroli aucilebelia, raTa Tavidan iqnes acilebuli saTaveSi 
myofi politikuri xelisuflebis mier Tavis gadasarCenad Zalauflebis borotad 
gamoyeneba.

empiriulad savsebiT SesaZlebelia, rom demokratias emuqrebodes ufro didi sa-
frTxe Zalauflebis borotad gamoyenebisgan, vidre Sinauri mtrebisgan. veTanxmebi, 
rom aRniSnuli ufro stabilur demokratiebs Seexeba da maTTvis samarTlebrivi 
kontrolis ufro mniSvnelovani amocana samoqalaqo Tavisuflebebis SenarCunebaa. 
qveynebSi, sadac drodadro aRmocenebul masobriv moZraobebs demokratiuli marT-
lwesrigis rRveva SeuZliaT, mdgomareoba gansxvavebulia

saerTaSoris gamocdileba aseve gvafrTxilebs, naCqarevad ar vivaraudoT, rom 
politikur procesSi nebismieri SezRudva demokratiuli uflebebis kolafss ga-
moiwvevs an demokratiul legitimurobas raime mniSvnelovan zians miayenebs. faq-
tobrivad yvela demokratiuli sazogadoeba gansazRvravs garkveul eqstremistul 
elementebs, romlebic demokratiul Semwynareblobas scildeba. Secdomisa Tu gada-
metebis miuxedavad, savaraudod, es Zalaufleba sakmao SezRudvebiTa da yoymaniT 
gamoiyeneba. amitom retrospeqtivaSi Tu ganvixilavT mdgomareobas, ismis kiTxva, 
vaimaris germania Tu SeZlebda demokratiuli legitimurobis farglebSi hitleris 
fenomenis damarcxebas. cxadia, vimedovnebT, rom SeZlebda.

257 Terminiello v. Chicago, 337 U.S. 1, 37 (1949) (mosamarTle jeqsonis gansxvavebuli azri).


