
144

daviT sulaqveliZe

sisxlis samarTlis kanonis 
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sakonstitucio sasamarTlos 
gadawyvetilebaze 

daviT sulaqveliZe

samarTlis doqtori.

sisxlis samarTlis kanonis ukuZalis sakiTxi pirdapir kavSirSia kanonis sagaran-
tio funqciasTan, rac imas niSnavs, rom sisxlis samarTlis kanons sxva mniSvnelovan 
funqciebTan erTad akisria agreTve imis movaleobac, rom iyos pirovnebis xel-
Seuxeblobis, anu mis mimarT sisxlissamarTlebrivi represiis usafuZvlod gamoye-
nebis Tavidan acilebis garanti. sisxlis samarTlis kanonis sagarantio funqcia, 
romelic emyareba sisxlis samarTlis fuZemdeblur princips – ̀ nullum crimen sine 
Lege~ (ar aris danaSauli kanonis gareSe), ganmtkicebulia uwinaresad TviT sisxlis 
samarTlis kanonmdeblobis Sesabamisi normiT. mxedvelobaSia saqarTvelos sisxlis 
samarTlis kodeqsis meore muxlis pirveli nawili, romelic adgens: `qmedebis da-
naSaulebrioba da dasjadoba ganisazRvreba sisxlis samarTlis kanoniT, romelic 
moqmedebda misi Cadenis dros~. am normis arsi da daniSnuleba sruliad cxadi da 
gasagebia, ris gamoc Tavs Sevikaveb misi komentirebisagan da mxolod imas avRniSnav, 
rom xsenebuli principis uryevoba, Tavis mxriv, ganmtkicebuli da dadasturebu-
lia saqarTvelos konstituciis 42-e muxlis me-5 punqtiT, romlis mixedviT, aravin 
agebs pasuxs im qmedebisaTvis, romelic misi Cadenis dros samarTaldarRvevad ar 
iTvleboda, agreTve adamianis uflebaTa da ZiriTad TavisflebaTa dacvis konven-
ciis me-7 muxlis pirveli punqtiT, romlis Tanaxmad, aravin SeiZleba braleulad 
iqnes miCneuli danaSaulis CadenaSi iseTi qmedebisaTvis, romelic ar warmoadgenda 
danaSauls im dros, rodesac igi Caidines. analogiuri xasiaTis debulebebi mocemu-
lia adamianis uflebaTa sayovelTao deklaraciaSi (me-11 muxlis meore punqti) da 
saerTaSoriso paqtSi samoqalaqo da politikuri uflebebis Sesaxeb (me-15 muxlis 
pirveli abzaci).

sisxlis samarTlis kanonis ukuZalis momwesrigebeli normebi mocemulia ara mxo-
lod amJamad moqmed saqarTvelos sisxlis samarTlis kodeqsSi (me-3 muxlis pirveli 
da meore nawilebi), aramed analogiuri normebi warmodgenili iyo winaT moqme-
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di saqarTvelos sisxlis samarTlis kodeqsSic (1960 wlis 30 dekembris redaqcia), 
romlis me-7 muxlis me-2 da me-3 nawilebi sisxlis samarTlis kanonis ukuZalis Tao-
baze adgenda Semdegs:

`kanons, romelic auqmebs qmedebis dasjadobas an amsubuqebs sasjels, aqvs uku-
qceviTi Zala, ese igi vrceldeba im qmedebazec, romelic Cadenilia mis gamocemamde.

kanons, romelic awesebs qmedebis dasjadobas an aZlierebs sasjels, ukuqceviTi 
Zala ara aqvs~.

amJamad moqmedi saqarTvelos sisxlis samarTlis kodeqsis me-3 muxlis pirveli 
nawili (2007 wlis 3 ivlisis redaqcia) ki adgens: `sisxlis samarTlis kanons, ro-
melic auqmebs qmedebis danaSaulebriobas an amsubuqebs sasjels, aqvs ukuZala. 
sisxlis samarTlis kanons, romelic awesebs qmedebis danaSaulebriobas an amkacrebs 
sasjels, ukuZala ara aqvs~.

amave dros, aqve unda aRiniSnos, rom saqarTvelos moqmedi sisxlis samarTlis 
kodeqsis me-3 muxlis pirveli nawilis redaqciam mniSvnelovani cvlileba ganica-
da misi miRebidan (1999 wlis 22 ivlisi) amoqmedebamde (2000 wlis 1 ivnisi). ke-
rZod, me-3 muxlis pirveli nawilis Tavdapirveli redaqcia aseTi Sinaarsis iyo: 
`sisxlis samarTlis kanons, romelic auqmebs qmedebis danaSaulebriobas, amsubuqebs 
sasjels an sxvagvarad aumjobesebs damnaSavis mdgomareobas, aqvs ukuZala. sisxlis 
samarTlis kanons, romelic awesebs qmedebis danaSaulebriobas, amkacrebs sasjels 
an sxvagvarad auaresebs damnaSavis mdgomareobas, ukuZala ara aqvs~. am normam masSi 
2000 wlis 5 maissa da 30 maiss Setanili cvlilebebis (ix. saqarTvelos sisxlis sa-
marTlis kodeqsSi cvlilebebisa da damatebebis Setanis Sesaxeb 2000 wlis 5 maisis 
saqarTvelos kanoni, saqarTvelos sakanonmdeblo macne, #41(48), 1999 weli, mux. 209; 
saqarTvelos zogierT sakanonmdeblo aqtSi cvlilebebisa da damatebebis Setanis 
Sesaxeb 2000 wlis 30 maisis saqarTvelos kanoni, saqarTvelos sakanonmdeblo macne, 
#41(48), 1999 weli, mux. 209) Sedegad SeiZina amJamindeli Sinaarsi, romlis axali re-
daqciidan amoRebulia miTiTeba axali kanoniT damnaSavis mdgomareobis sxvagvarad 
gaumjobesebisa da gauaresebis Taobaze.

2007 wlis 30 maiss, 2008 wlis 13 Tebervalsa da 2008 wlis 24 ivliss saqarT
velos saxalxo damcvelma da saqarTvelos orma moqalaqem sarCelebiT mimarTes sa-
qarTvelos sakonstitucio sasamarTlos, romlebiTac isini iTxovdnen saqarTvelos 
moqmedi sisxlis samarTlis kodeqsis me-3 muxlis pirveli nawilis arakonstituciu-
rad cnobas Semdegi safuZvliT: sadao normiT ukuZala eniWeba iseT axal sisxlis 
samarTlis kanonebs, romlebiTac uaresdeba am kanonebis amoqmedebamde garkveuli 
danaSaulebrivi qmedebebis Camden pirTa samarTlebrivi mdgomareoba, vinaidan axa-
li kanonebiT erT SemTxvevaSi gaizarda xandazmulobis vada, xolo meore SemTxve-
vaSi gamkacrda msjavrdebulTa mimarT sasamarTlos mier pirobiTi msjavris ga-
moyenebisaTvis saWiro pirobebi. mosarCeleTa azriT, aRniSnulis gamo saqarTvelos 
ssk-is me-3 muxlis pirveli nawili ewinaaRmdegeba saqarTvelos konstituciis 42-e 
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muxlis me-5 punqts, romelic krZalavs kanonisaTvis ukuZalis miniWebas, Tuki igi 
ar amsubuqebs an ar auqmebs piris pasuxismgeblobas. saqarTvelos konstituciis 42-e 
muxlis me-5 punqtis meore winadadebaSi mocemuli debuleba nebismier SemTxvevaSi, 
krZalavs axali damamZimebeli kanonisaTvis ukuZalis miniWebas, Tuki es ukanaskneli 
piris pasuxismgeblobas exeba, xolo TviT pasuxismgeblobis cneba am SemTxvevaSi 
unda ganimartos farTo mniSvnelobiT, romliTac moculi iqneba ara marto qmedebis 
danaSaulad gamocxadebisa da sasjelis gamkacrebis SemTxvevebi, aramed nebismieri 
sxva SemTxvevac, romelic SeiZleba ukavSirdebodes pasuxismgeblobisa da misi Se-
degebis sxvagvari formiT gamovlenas. daaxloebiT analogiuri pozicia ekava im 
mosarCelesac, romlis mimarT saapelacio sasamarTlom gaavrcela axali kanonis 
moqmedeba, romliTac gamkacrebulia pirobiTi msjavris gamoyenebisaTvis saWiro 
pirobebi, ris gamoc, mas miusaja Tavisuflebis realurad aRkveTa da SeuZleblad 
miiCnia am sasjelis misTvis pirobiT CaTvla swored pirobiTi msjavris Sesaxeb mi-
Rebul axal normaze miTiTebiT. 

motivebi, romlebic zemoaRniSnuli poziciis dasabuTebisaTvis mosarCeleTa 
warmomadgenlebma waradgines saqmis ganxilvisas saqarTvelos sakonstitucio sa-
samarTloSi, mdgomareobs SemdegSi: mosarCelis – saqarTvelos saxalxo damcvelis 
warmomadgenlebi Tvlian, rom mocemul SemTxvevaSi saqarTvelos konstituciis 
42-e muxlis me-5 punqtiT gaTvaliswinebuli debulebebi mimarTulia materialuri 
sisxlis samarTlis Sesabamisi normebisadmi da ara sisxlis samarTlis saproceso 
normebisadmi, radgan piris mier Cadenili ama Tu im qmedebisaTvis pasuxismgeblobas 
da mis farglebs awesebs materialuri sisxlis samarTali. konstituciis xsenebul 
normaSi gamoyenebul terminSi – `pasuxismgebloba~ igulisxmeba ara mxolod qmede-
bis danaSaulad gamocxadeba da am qmedebisaTvis saTanado sasjelis daweseba, ara-
med, aseve gansazRvruli safuZvliT, piris pasuxismgeblobisagan gaTavisuflebas-
Tan dakavSirebuli sxva sakiTxebic, ris gamoc konstituciis zemoxsenebuli norma, 
romelic adgens ukuZalis miniWebis SesaZleblobas pasuxismgeblobis gamauqmebeli 
an Semamsubuqebeli kanonisaTvis, ufro farTo mniSvnelobisaa, vidre sadao norma – 
saqarTvelos sisxlis samarTlis kodeqsis me-3 muxlis pirveli nawili, romelic ka-
nonis ukuqceviTi Zalis sakiTxebs SemosazRvravs mxolod danaSaulisa da sasjelis 
kategoriebiT. saqarTvelos saxalxo damcvelis warmomadgenlebis azriT, konstitu-
ciis 42-e muxlis me-5 punqtis debulebebi exeba ara mxolod im kanonebis ukuZalis 
akrZalvas, romlebic qmedebis danaSaulebriobas adgenen an sasjels amkacreben, ara-
med im kanonebis ukuZalasac krZalaven, romlebic sxvagvarad auareseben piris md-
gomareobas. swored am ukanasknel sakiTxs tovebs Riad sisxlis samarTlis kodeqsis 
sadao norma. amasTan erTad Tuki, mxedvelobaSi miviRebT im garemoebas, rom sadao 
normis Tavdapirveli redaqciidan kanonmdebelma amoiRo sityvebi – `an sxvagvarad 
auaresebs damnaSavis mdgomareobas~, amiT man xazi gausva imas, rom ukuZala gaaCnia 
yvela kanons, Tu is ar awesebs qmedebis danaSaulebriobas an ar amZimebs sasjels, 
rac ewinaaRmdegeba konstituciis 42-e muxlis me-5 punqtis suliskveTebas. aqedan 
gamomdinare, mosarCelis warmomadgenlebis azriT, konstituciis aRniSnuli normis 
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moqmedebis sferoSi xandazmulobis sakiTxebic Sedis da misi namdvili azris Sesa-
bamisad unda ganisazRvros kanonis ukuqceviTi Zalis sakiTxebi sisxlis samarTlis 
kodeqsSic, riTac gamoricxuli iqneba pirisaTvis pasuxismgeblobis dakisreba ara 
mxolod maSin, rodesac ukve gasulia xandazmulobis Zveli vada, aramed im SemTxve-
vaSic, rodesac xandazmulobis vadis gazrda moxda Zveli kanoniT dadgenili vadis 
gasvlamde. 

mosarCele e. sabauris warmomadgenelma damatebiT ganmarta, rom sadao sisxlis-
samarTlebrivi normis amJamindelma redaqciam safuZveli Seuqmna saapelacio sasa-
marTlos, misi moqmedeba gaevrcelebina mxolod sisxlis samarTlis kodeqsis kerZo 
nawilSi warmodgenili muxlebis mimarT da SesaZleblad mieCnia misi marwmuneblis 
mimarT saqarTvelos sisxlis samarTlis kodeqsis 63-e muxlis axali redaqciis ga-
moyeneba, romelic aSkarad amZimebs mis mdgomareobas im TvalsazrisiT, rom igi pi-
robiTi msjavris gamoyenebisaTvis awesebs ufro mkacr pirobebs. misTvis ukuZalis 
miniWeba ewinaaRmdegeba konstituciis 42-e muxlis me-5 punqts, vinaidan pirobiTi 
msjavric miekuTvneba pasuxismgeblobis sferos, romelsac moicavs konstituciis 
aRniSnuli norma. Sesabamisad, konstituciiT dadgenil farTo uflebas – piri dacu-
li iyos pasuxismgeblobis damamZimebeli kanonisaTvis ukuZalis miniWebisagan, sadao 
sisxlissamarTlebrivi norma aviwroebs, ris gamoc is xarveziania da winaaRmdegoba-
Sia konstituciasTan masSi Cadebuli namdvili azrisa da mis safuZvelze ganxorcie-
lebuli sasamarTlo praqtikis Sedegebis gaTvaliswinebiT.

saqmeSi mopasuxed CarTuli saqarTvelos parlamentis warmomadgenlebma, uaryves 
ra mosarCeleTa moTxovna, miuTiTebs: rodesac xandazmulobis Zveli vadis amowur-
vamde xdeba am vadis gazrda axali kanoniT, aseT SemTxvevaSi pasuxismgeblobisagan 
gaTavisuflebis urTierToba saxelmwifosa da qmedebis Camden pirs Soris aRar 
arsebobs, ris gamoc xandazmulobis axali kanonis ukuZalis sakiTxze msjeloba saer-
Tod SeuZlebelia. im SemTxvevaSi, rodesac axali kanoniT xandazmulobis vadis ga-
zrda moxda Cadenili qmedebisaTvis dawesebuli xandazmulobis vadis amowurvis 
Semdeg, Tuki xandazmulobis axali vada iqneba gamoyenebuli qmedebis Camdeni piris 
mimarT da am safuZvliT mas sasamarTlo daakisrebs pasuxismgeblobas mis mier Cade-
nili qmedebisaTvis, es udavod iqneba damamZimebeli kanonisaTvis ukuZalis miniWeba, 
rac ewinaaRmdegeba konstituciasac da sadao sisxlissamarTlebriv normasac, magram 
mosarCeleebis mimarT aseT faqts adgili ar hqonia. 

amasTan erTad, mopasuxis warmomadgenlebma ganmartes, rom konstituciurobis 
TvalsazrisiT Sefasebis sagani SeiZleba iyos is debuleba, romelic sadao norma-
Sia Cawerili. amitom is, rac iq ar weria da rac, mosarCeleebis gancxadebiT, nor-
mas aklia, konstituciurobis TvalsazrisiT Sefasebadi ver iqneba. zemoaRniSnuli 
motivebidan gamomdinare, mopasuxis – saqarTvelos parlamentis warmomadgenlebma 
daaskvnes, rom ar arsebobs kanonieri safuZveli saqarTvelos sisxlis samarTlis 
kodeqsis me-3 muxlis pirveli nawilis arakonstituciurad cnobisaTvis.
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saqmeze sakonstitucio sasamarTlos Tavisi daskvna warudgina specialistma oTar 
gamyreliZem, romlis azriT sadao norma ufro viwro Sinaarsis matarebelia, vidre 
konstituciis 42-e muxlis me-5 punqtis meore winadadeba, vinaidan konstituciaSi 
mocemuli termini `pasuxismgebloba~ farTo cnebaa da moicavs rogorc qmedebis 
danaSaulebriobas, ise sasjelsa da sxva RonisZiebebsac, romlebic damnaSavis sa-
marTlebriv mdgomareobas cvlian. konstituciaSi arsebuli sityvebi `amsubuqebs an 
auqmebs pasuxismgeblobas~, gulisxmobs ara marto qmedebis danaSaulebriobis gauqme-
bas an sasjelis Semsubuqebas, aramed pasuxismgeblobis gauqmebis sxva SemTxvevebsac. 
igi moicavs xandazmulobis vadebisa da pirobiTi msjavris maregulirebel nor-
mebsac da, Sesabamisad, Tuki xdeba aRniSnuli institutebis maregulirebeli iseTi 
kanonis miReba, romelic amZimebs damnaSavis mdgomareobas, mas ar unda mieniWos 
ukuZala. o. gamyreliZis azriT, sisxlis samarTlis kodeqsis me-3 muxlis pirvelma 
nawilma kanonis ukuZalis akrZalvis konstituciaSi mocemuli principi daaviwrova, 
radgan apelireba moaxdina mxolod `qmedebis danaSaulebriobasa~ da `sasjelze~, 
romlebSic ar moiazreba xandazmulobis vadebisa da pirobiTi msjavris ganmsazR-
vreli kanonebi. sadao norma, pirdapiri mniSvnelobiT, ar utovebs samarTalSemfar-
debels normis sxvagvarad ganmartebis SesaZleblobas. misi azriT, mosamarTles sa-
dao normis sityvasityviTi gamoyenebisaken ubiZgebs agreTve is garemoeba, rom masSi 
ganxorcielebuli cvlilebebis Sedegad, moxda sityvebis – `an sxvagvarad auaresebs 
damnaSavis mdgomareobas~ amoReba. aRniSnul motivebze dayrdnobiT, o. gamyreliZem 
daaskvna, rom sisxlis samarTlis kodeqsis me-3 muxlis pirveli nawili ewinaaR-
mdegeba konstituciis 42-e muxlis me-5 punqtis me-2 winadadebas, ris gamoc igi 
arakonstituciurad unda iqnes cnobili.

sakonstitucio sasamarTlos 2009 wlis 13 maisis gadawyvetilebiT mosarCeleebs 
uari eTqvaT sadao normis – saqarTvelos sisxlis samarTlis kodeqsis me-3 muxlis 
pirveli nawilis arakonstituciurad cnobaze, xolo sakonstitucio sasamarTlos 
kolegiis pozicia, romelsac efuZneba xsenebuli gadawyvetileba, reziumirebuli 
saxiT SeiZleba amgvarad iqnes gadmocemuli: xandazmulobis vadis gasvlis gamo 
pasuxismgeblobisagan gaTavisufleba unda moviazroT pasuxismgeblobis gauqmebis 
cnebis im zogadi gagebis farglebSi, romelzedac miuTiTebs konstituciis 42-e 
muxlis me-5 punqti, xolo sakanonmdeblo formulireba – `auqmebs danaSaulebrio-
bas~, romelic mocemulia sisxlis samarTlis kodeqsis me-3 muxlis pirvel nawilSi, 
unda ganimartos farTod da ara mxolod misi pirdapiri gagebiT. aseve sakonsti-
tucio sasamarTlos azriT, vinaidan sadao normis Sinaarsi ar gvizRudavs misi 
ufro farTo mniSvnelobiT ganmartebis SesaZleblobas, vidre misi sityva sity-
viTi ganmartebaa, legitimurad unda iqnes miCneuli am normiT dadgenili akr-
Zalvis qveS pirovnebis interesebis sawinaaRmdegod axali kanonisaTvis ukuZalis 
miniWebis sxva SemTxvevebis moazrebac, romlebic pirdapir ar aris miTiTebuli 
sadao normis formulirebaSi. aRniSnulis Sesabamisad miCneul unda iqnes, rom 
xandazmulobis axali gazrdili vadis gamoyeneba, anu axali kanonis retroaqtiu-
loba dasaSvebia mxolod maSin, roca xsenebuli vadis gazrda moxda Zveli vadis 
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amowurvamde, xolo sadao normis meore winadadebaSi miTiTebul formulirebaSi 
– `awesebs qmedebis danaSaulebriobas~, am ukanasknelis farTo gagebiT, unda vi-
gulisxmoT xandazmulobis axali gadidebuli vadis ukuZaliT im urTierTobebze 
gavrcelebis akrZalva, romlis mimarTac ukve gasuli iyo Zveli kanoniT dadgenili 
xandazmulobis vada.

garda amisa, sakonstitucio sasamarTlos kolegia Tavis gadawyvetilebaSi msje-
lobs pirobiTi msjavris gamoyenebasTan dakavSirebiT gamkacrebuli kanonis uku-
Zalis Taobazec da aRniSnavs: sasjelis arapirdapir gamkacrebad unda CaiTvalos 
danaSaulebrivi qmedebisaTvis pirobiTi msjavris gauqmeba misi Cadenis Semdeg, 
miuxedavad imisa, rom igi ar aris gaTvaliswinebuli sasjelTa sistemaSi, radgan 
is gavlenas axdens sasjelze. rodasac pirovnebas sasjelis dakisrebisas espoba am 
sasjelis Semsubuqebis is SesaZleblobebi, rac mas hqonda danaSaulis Cadenis dros, 
es unda CaiTvalos sasjelis gamkacrebad, miuxedavad imisa, rom calke, ganyenebulad 
aRebuli, sasjelis rogorc normatiuli mocemuloba, SeiZleba igive darCes. 

aRsaniSnavia, rom sakonstitucio sasamarTlos xsenebul gadawyvetilebaze saqmis 
ganxilvaSi monawile samma mosamarTlem dawera gansxvavebuli mosazrebebi. maT So-
ris mosamarTle q. eremaZis daskvniT sisxlis samarTlis kodeqsis me-3 muxlis pir-
veli nawilis me-2 winadadeba ewinaaRmdegeba konstitucias, radgan ver yalibdeba 
calsaxa pozicia normis ganmartebis farglebTan dakavSirebiT, razedac miuTiTebs 
SemTxveva, romlis drosac sxvadasxva sasamarTlo instanciebma gamoavlines ur-
TierTsapirispiro midgomebi sisxlis samarTlis kodeqsis me-3 muxlis pirveli nawi-
lis imave kodeqsis zogadi nawilis sxva institutebis mimarT moqmedebis Taobaze. es 
imas niSnavs, rom sadao norma ver akmayofilebs ganWvretadobisa da xelmisawvdomo-
bis moTxovnebs, riTac samarTalSemfardebels aZlevs TviTneburi gadawyvetilebis 
miRebis SesaZleblobas. iuridiuli meTodologiiT gonivruli ganmartebis Sede-
gad, misi wakiTxvis erTi versia ewinaaRmdegeba konstitucias.

gamovxatav ra pativiscemas saqarTvelos sakonstitucio sasamarTlos pirveli 
kolegiis zemoxsenebuli gadawyvetilebis mimarT, Sevecdebi warmovadgino Cemeuli 
pozicia sadao sakiTxebze, amasTan mokled Sevafaso saqmis ganxilvaSi monawile sxva 
subieqtebis mier warmodgenili Sexedulebebi.

rodesac diskusia exeba materialuri samarTlis ama Tu im dargis normebis saqar-
Tvelos konstituciasTan Sesabamisobas, anu maT konstituciurobas, upirvelesad 
unda gairkves TviT konstituciis Sesabamisi normis adekvaturi Sinaarsi, misi moq-
medebis farglebi da is standartebi, romlebsac awesebs igi materialuri samarTlis 
sadao normis mimarT. amis aucileblobis winaSe gardauvlad vdgebiT gansakuTrebiT 
maSin, rodesac Sesafasebelia sisxlis samarTlis kanonmdeblobis ama Tu im normis 
Sesabamisoba saqarTvelos konstituciis meore Tavis normebTan, vinaidan swored 
isini warmoadgenen adamianis uflebebisa da Tavisuflebebis dacvis uzrunvelyofis 
safuZvelTa safuZvels, umTavres garantias TiToeuli CvenTaganisaTvis.
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am TvalsazrisiT ganvixiloT saqarTvelos konstituciis 42-e muxlis me-5 punqti, 
romelic, erTi mxriv adamians aZlevs imis garantias, rom mis mimarT ar iqneba ga-
moyenebuli samarTlebrivi iZuleba an represia iseTi qmedebisaTvis, romelic misi 
Cadenisas samarTaldarRvevad ar iTvleboda, xolo, meore mxriv, aRniSnul garan-
tias ganamtkicebs kanonis ukuZalis akrZalviT ori gamonaklisi SemTxvevis garda, 
roca axali kanoni auqmebs an amsubuqebs pasuxismgeblobas. cxadia, konstituciis es 
norma pirvel rigSi exeba sisxlissamarTlebriv normebs, masve efuZneba saqarTve-
los sisxlis samarTlis kodeqsis me-3 muxlis pirveli nawilis normebic. amave dros, 
saWiroa gairkves, rogoria konstituciis 42-e muxlis me-5 punqtis moqmedebis far-
glebi. vfiqrob, davas ar unda iwvevdes, rom aRniSnuli normis pirveli winadadebis 
azri, romelic adgens – `aravin ar agebs pasuxs im qmedebisaTvis, romelic misi Cade-
nis dros samarTaldarRvevad ar iTvleboda~, gagebuli unda iqnes masSi mocemuli 
teqstis pirdapiri da absoluturi mniSvnelobiT, romlis ufro SezRudulad gan-
marteba araviTar SemTxvevaSi ar daiSveba da, Sesabamisad amisa, principi –„nullum 
crimen sine lege“ Seuryevelia nebismieri sakanonmdeblo cvlilebis SemTxvevaSi. 
magram dasaSvebi da SesaZlebelia Tu ara analogiur farglebSi konstituciis 42-e 
muxlis me-5 punqtis meore winadadebis ganmarteba sityva sityviT, anu mis teqstTan 
zust SesabamisobaSi? Cemi azriT, am kiTxvas uaryofiTi pasuxi unda gaeces, winaaRm-
deg SemTxvevaSi aRmovCndebiT yovlad gaumarTlebeli problemebis winaSe, vinaidan, 
Tundac igive sisxlis samarTlis kanonmdeblobaSi, SeiZleba miRebul iqnes iseTi 
axali normebi, romelTa gamoyeneba, maT miRebamde Cadenili qmedebisa Tu misi Cam-
denis mimarT, gardauvali gaxdes, miuxedavad imisa, rom igi SeiZleba arc auqmebdes 
da arc amsubuqebdes pasuxismgeblobas. ra Tqma unda, es ar iqneba kanonis namdvili 
ukuZala. magaliTad, saqarTvelos moqmedi sisxlis samarTlis kodeqsis 62-e muxlis 
me-2 nawilSi aRniSnulia, rom im sasjelTa Secvlisa da Sejamebis dros, romle-
bic dakavSirebuli ar aris Tavisuflebis aRkveTasTan, agreTve sasjelis CaTvli-
sas SeiZleba sasjelis vadis gamoangariSeba dReebiT. winaT moqmedi saqarTvelos 
sisxlis samarTlis kodeqsis (1960 wlis 30 dekembris redaqcia) 43-e muxlis me-2 
nawilSi, romelic analogiur sakiTxebs aregulirebda, sasjelis CaTvlisas sasjelis 
vadis dReebiT gamoangariSebis wesi ar iyo gaTvaliswinebuli. cxadia, davas ar unda 
iwvevdes, rom amJamad moqmedi kodeqsis xsenebuli norma, romelic pasuxismgeblobas 
arc auqmebs da arc amsubuqebs, gamoyenebul unda iqnes im pirTa mimarTac, romelTac 
danaSauli Caidines axali kodeqsis amoqmedebamde – 2000 wlis 1 ivnisamde, miuxe-
davad imisa, rom aRniSnuli kanonis aseTi ,,ukuZala~ ver moTavsdeba saqarTvelos 
konstituciis 42-e muxlis me-5 nawilis me-2 winadadebis farglebSi, romlis mixed-
viT – `kanons, Tu is ar amsubuqebs an ar auqmebs pasuxismgeblobas, ukuZala ar aqvs~, 
Tuki es winadadeba ganmartebuli da gagebuli iqneba masSi mocemul teqstTan zust 
SesabamisobaSi. zemoaRniSnuli mosazrebis sasargeblod metyvelebs is garemoebac, 
rom saqarTvelos sisxlis samarTlis saproceso kodeqsis axali normebi yovelTvis 
moqmedeben ukuZaliT, miuxedavad imisa isini auareseben Tu aumjobeseben piris sa-
proceso mdgomareobas winaT moqmed saproceso normebTan SedarebiT (ix. saqarTve-
los sisxlis samarTlis saproceso kodeqsis me-3 muxli).
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amrigad, samarTlebrivad sruliad logikuria davaskvnaT, rom saqarTvelos 
konstituciis 42-e muxlis me-5 nawili exeba mxolod im samarTlebriv normebs, 
romlebic gansazRvraven pasuxismgeblobis sferos im gagebiT, rom isini ama Tu 
im saxis samarTaldarRvevis CadenisaTvis aweseben pasuxismgeblobas, aTavisufle-
ben misgan anda amsubuqeben an amkacreben pasuxismgeblobas. amrigad, konstituciis 
aRniSnuli norma mTlianobaSi ganmartebul unda iqnes ufro viwrod, vidre misi 
sityva sityviTi teqsti, amitom, sruliad kanonzomierad, unda vaRiaroT, rom misi 
moqmedeba vrceldeba sisxlis samarTlis kanonmdeblobis im normebze, romlebic 
gavlenas axdenen sisxlissamarTlebrivi pasuxismgeblobis safuZvlebze, zomebsa da 
farglebze, aseve sisxlissamarTlebrivi pasuxismgeblobisagan gaTavisuflebaze, 
anda aseTi pasuxismgeblobis gamkacrebaze an Semsubuqebaze. 

analogiuri sisxlissamarTlebrivi normebis mimarT vrceldeba saqarTvelos 
sisxlis samarTlis kodeqsis me-2 muxlis pirveli nawilisa da me-3 muxlis pirveli 
nawilis moqmedebac, romlebic, Tavis mxriv, TanxmobaSi unda iyvnen saqarTvelos 
konstituciis 42-e muxlis me-5 punqtiT dadgenil normebTan.

saqarTvelos konstituciis 42-e muxlis me-5 punqtiT dadgenil garantiebze ms-
jelobisas mxedvelobaSi unda viqonioT is garemoeba, rom igi niSnavs samarTal-
darRvevis, maT Soris danaSaulis Camdeni piris usafuZvlo da gadametebuli re-
presiisagan dacvisaTvis gansazRvruli minimaluri standartis dadgenas, romelic 
iqneba Sesasruleblad savaldebulo da am standartiT saxelmwifos boWvas, razedac 
danaSaulisa Tu sxva samarTaldarRvevis Camden pirs SeuZlia iqonios legitimuri 
molodini.

aseT minimalur da Sesasruleblad savaldebulo standartad sisxlissamarTle-
briv sferoSi konstituciis 42-e muxlis me-5 punqtiT SeiZleba moiazrebodes mxo-
lod Semdegi ori garantia: pirveli is, rom piri ar daisjeba im qmedebisaTvis, 
romelic kanoniT danaSaulad ar iTvleboda misi Cadenisas; meore is, rom piri Cade-
nili danaSaulisaTvis ar iqneba dasjili imaze ufro mkacrad, vidre amas iTvaliswi-
nebda danaSaulis Cadenisas moqmedi kanoni. imavdroulad gasaTvaliswinebelia, rom 
aRniSnuli garantiebi SeiZleba Seexebodes mxolod da mxolod kanoniT pirdapir, 
calsaxad gansazRvrul da realurad arsebul dasjadobas, am ukanasknelis zomebsa 
da farglebs, agreTve dasjadobasTan dakavSirebul SeRavaTebsa Tu sxva privile-
giebs, romlebic danaSaulis Cadenisas moqmedi kanoniT gaTvaliswinebuli iyo ro-
gorc danaSaulis Camdeni piris gardauvali, aucdeneli ufleba da ara rogorc 
iseTi savaraudo (samomavlo) ufleba, romlis mopoveba da momavalSi realurad 
arseboba damokidebulia mraval sxvadasxva, winaswar gauTvaliswinebel faqtorsa 
Tu garemoebaze, romelTa gamoc aRniSnuli ufleba piris sasargeblod realurad 
SeiZleba warmoiSvas da SeiZleba arc warmoiSvas. amasTan cxadia, rom, Tuki danaSau-
lis Camdenma pirma kanoniT gaTvaliswinebuli rigi pirobebis ganxorcielebis Se-
degad ukve realurad SeiZina kanoniT samomavlod gaTvaliswinebuli ufleba raime 
SeRavaTze an sxvagvar samarTlebriv privilegiaze, am mimarTebiT SemdgomSi misTvis 
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sauareso sakanonmdeblo cvlilebis SemTxvevaSi ukve mopovebuli SeRavaTiTa Tu 
privilegiiT sargeblobis ufleba pirs ver SeezRudeba. 

am poziciis naTelsayofad movitanT Semdeg magaliTs: saqarTvelos sisxlis sa-
marTlis kodeqsis 79-e muxliT dadgenilia sxvadasxva kategoriis danaSaulisaTvis 
msjavrdebisas nasamarTlobis gaqarwylebis vadebi. nasamarTloba, rogorc samarT-
lebrivi Sedegi, ukavSirdeba dasjadobas. Tuki konkretuli danaSaulis Cadenis gamo 
msjavrdebuli piris mimarT amoiwura moqmedi kanoniT nasamarTlobis gaqarwylebi-
saTvis dadgenili vada, ris Sedegadac man moipova ufleba iwodebodes nasamarTlo-
bis armqoned, amis Semdgom ganxorcielebuli sakanonmdeblo cvlilebiT imave dana-
SaulisaTvis nasamarTlobis vadis gazrdis SemTxvevaSi, am axali vadis gavrceleba 
ukve nasamarTlobagaqarwylebuli piris mimarT ar daiSveba. magram, Tuki sakanonm-
deblo cvlilebis Sedegad konkretuli kategoriis danaSaulTan dakavSirebiT na-
samarTlobis gaqarwylebisaTvis saWiro vada gazrdili iqneba manamde, vidre aseTi 
danaSaulis Camdeni piris mimarT amoiwureba winaT dadgenili vada, aseT SemTxveva-
Si, am piris mimarT gavrceldeba nasamarTlobis gaqarwylebisaTvis dadgenili axali 
vada, radgan aravis ar SeiZleba hqondes jer kidev mosapovebeli uflebis SesaZenad 
dadgenili pirobebis ucvlelobis kanonieri molodini, vinaidan es iqneba sajaro 
xelisuflebis iseTi gaumarTlebeli da gadaWarbebuli SezRudva, romelic vera-
nairad ver Cajdeba saqarTvelos konstituciis 42-e muxlis me-5 punqtis CarCoebSi. 
amave dros, isic unda iTqvas, rom Tuki sajaro xelisufleba Tavisi nebiT gamoi-
Cens ufro farTo masStabiT TviTSezRudvis iniciativas, vidre amas iTvaliswinebs 
konstituciis xsenebuli normiT dadgenili, Sesasruleblad savaldebulo standar-
tiT gansazRvruli minimumi, xolo aseTi iniciativis realizacias igi moaxdens sa-
kanonmdeblo gziT anda iuridiul praqtikaSi Sesabamisi normebis Sinaarsis piris 
sasargeblod ufro farTo ganmartebis meSveobiT, es ukve mis diskreciul uflebas 
warmoadgens. amasTan, saxelmwifos mxriv nebismieri aseTi TviTSezRudva pirovnebis 
sasargeblod, romelSic Tavis gamoxatulebas povebs qveyanaSi gatarebuli sisxlis 
samarTlis politika, srul TanxmobaSi iqneba konstituciis im zogad suliskveTe-
basTan, romelic mimarTulia samarTlebrivi sistemis liberalizaciisaken. 

mas Semdeg, rac mimovixileT saqarTvelos konstituciis 42-e muxlis me-5 pun
qtiT gaTvaliswinebul normaTa ZiriTadi sagarantio funqcia da maTi moqmedebis 
farglebi, unda gairkves: TanxmobaSia Tu ara masTan mosarCeleebis mier sadaod 
gamxdari sisxlissamarTlebrivi norma – saqarTvelos sisxlis samarTlis kodeqsis 
me-3 muxlis pirveli nawili, xom ar uSlis igi xels materialuri sisxlis samarTlis 
sferoSi konstituciis xsenebuli normiT gaTvaliswinebuli garantiebis srulfaso-
van funqcionirebas. rogorc aRiniSna, am garantiaTagan pirveli mdgomareobs imaSi, 
rom pirovneba ar iqnes dasjili iseTi qmedebisaTvis, romelic misi Cadenisas dana-
Saulad ar iTvleboda. am aucilebeli pirobis Sesrulebas uzrunvelyofs sisxlis 
samarTlis kodeqsis me-2 muxlis pirveli nawili da masTan erTad amave kodeqsis 
me-3 muxlis pirveli nawilis meore winadadeba, romelic adgens: sisxlis samarTlis 
kanons, romelic awesebs qmedebis danaSaulebriobas, ukuZala ara aqvs, rac imas niS-
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navs, rom piri nebismier SemTxvevaSi dazRveulia sisxlissamarTlebrivi represii-
sagan aradasjadi qmedebisaTvis rogorc konstituciis xsenebuli normiT, ise misi 
Sesabamisi sisxlissamarTlebrivi normiT.

axla ganvixiloT, sadao sisxlissamarTlebrivi norma uzrunvelyofs Tu ara 
zemoaRniSnuli konstituciuri normiT garantirebul uflebas – piri ar iqnes 
dasjili ufro mkacrad, vidre amas iTvaliswinebda is sisxlis samarTlis kanoni, 
romelic moqmedebda piris mier qmedebis Cadenis dros. aseTi ufleba namdvilad 
daculia sisxlis samarTlis kodeqsis me-3 muxlis pirveli nawilis meore winada-
debiT, romelic pirdapir adgens: kanons, romelic amkacrebs sasjels, ukuZala ara 
aqvs. amiT gamoiricxeba piris mimarT kanoniT winaswar gauTvaliswinebeli ufro 
mZime sisxlissamarTlebrivi represiis gamoyeneba nebismieri iseTi sakanonmdeblo 
cvlilebis SemTxvevaSi, romlis Sedegad sasjeli mkacrdeba, anu izrdeba mosaxdeli 
sasjelis zoma, ufro msubuqi sasjelis saxe icvleba ufro mkacriT, mZimdeba da-
niSnuli sasjelis moxdis pirobebi da sxva. pirs legitimuri molodini SeiZleba 
hqondes mxolod amgvari represiisagan dacvis uzrunvelmyofi imunitetis Taobaze, 
magram es imuniteti ver iqneba iseTi farTo masStabisa da sayovelTao xasiaTisa, 
rogorc es warmoudgeniaT zemoxsenebul saqmeSi monawile mxareTa warmomadgen-
lebs, aseve saqmeze mowveul specialistsa da sakonstitucio sasamarTlos zemox-
senebul gadawyvetilebasTan dakavSirebiT gamoTqmuli gansxvavebuli azrebis av-
torebs, romlebic, axdenen ra konstituciis 42-e muxlis me-5 punqtSi moxseniebuli 
terminis – „pasuxismgeblobis“ interpretacias, mas aniWeben ufro met datvirTvas, 
vidre SeiZleba hqondes, misi realuri daniSnulebidan gamomdinare. misi realuri 
daniSnuleba ki mdgomareobs imaSi, rom konstituciis aRniSnuli sagarantio nor-
miT moculi iyos samarTlis yvela dargSi dadgenili iuridiuli pasuxismgeblobis 
safuZvlebi, zomebi da farglebi da ara mxolod sisxlis samarTalSi gamoyenebuli 
iseTi kategoriebi, rogorebicaa „qmedebis danaSaulebrioba“, „dasjadoba“ da „sasje-
li“. ra Tqma unda, miTiTebul konstituciur normaSi naxsenebi termini „pasuxismge-
bloba“ sisxlis samarTalTan mimarTebaSi, garda konkretuli sasjelebis saxeebisa 
da zomebisa, moicavs sisxlissamarTlebriv dasjadobasTan dakavSirebul sxva sa-
kiTxebsac, magaliTad, sisxlissamarTlebrivi pasuxismgeblobisagan anda daniSnuli 
sasjelisagan gaTavisuflebasTan dakavSirebul sakiTxebs. amave dros, am ukanasknel-
Ta mouxseniebloba sisxlis samarTlis kodeqsis me-3 muxlis pirvel nawilSi da am 
nawilis meore winadadebaSi ar niSnavs imas, rom amiT viwrovdeba sisxlis samarTlis 
sferoSi konstituciis 42-e muxlis me-5 punqtis moqmedebis areali. saqme isaa, rom 
sisxlis samarTlis kodeqsis me-3 muxlis pirveli nawilis Sinaarsi ver ganixile-
ba kodeqsis me-2 muxlis pirveli nawilisagan izolirebulad, isini erTobliobaSi 
unda iqnes wakiTxuli da gaazrebuli, xolo me-2 muxlis pirvel nawilSi moxmobili 
termini „dasjadoba“ moicavs sisxlis samarTlebriv pasuxismgeblobasa da sasjel-
Tan dakavSirebul yvela im sakiTxs, romelTac SeiZleba Seexebodes saqarTvelos 
konstituciis 42-e muxlis me-5 punqti da sisxlis samarTlis kodeqsis me-3 muxlis 
pirveli nawili, oRond saWiroa imis sworad gansazRvra, Tu ra sakiTxebs exeba aR-
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niSnuli samarTlebrivi normebi da ras ara, anda dasaxelebul ama Tu im sakiTxs ra 
SemTxvevaSi SeiZleba Seexos da ra SemTxvevaSi ara. 

aRniSnuli poziciis meti sicxadisaTvis movitan Semdeg magaliTebs: saqarTvelos 
sisxlis samarTlis kodeqsis 42-e muxlis me-6 nawili 2001 wlis 19 ivnisis redaq-
ciiT adgenda, rom jarima, rogorc damatebiTi sasjeli, SeiZleboda daniSnuliyo 
mxolod im SemTxvevaSi, Tu igi gaTvaliswinebuli iyo sisxlis samarTlis kodeqsis 
kerZo nawilis Sesabamisi muxlis sanqciiT. 42-e muxlis amJamad moqmedi redaqciis 
mixedviT ki jarima, rogorc damatebiTi sasjeli, SeiZleba dainiSnos maSinac, roca 
igi gaTvaliswinebuli ar aris kodeqsis kerZo nawilis muxlis sanqciiT. udavoa, rom 
am ukanasknelis moqmedeba ar SeiZleba gavrceldes im piris mimarT, vinc danaSauli 
Caidina 42-e muxlis axali redaqciis amoqmedebamde, vinaidan aseTi midgoma pir-
dapir ewinaaRmdegeba saqarTvelos konstituciis 42-e muxlis me-5 punqtsac da sa-
dao sisxlissamarTlebriv normasac. axla aviRoT sxva magaliTi: sisxlis samarTlis 
kodeqsis 72-e muxli gansazRvravs daniSnuli sasjelis Semdgomi moxdisagan vadaze 
adre gaTavisuflebis pirobebs, romlis mixedviT saamisod aucilebelia sasamarT-
lom miiCnios, rom msjavrdebulis gamosworebisaTvis saWiro aRar aris daniSnuli 
sasjelis mTlianad moxda, amasTan, pirs ukve moxdili unda hqondes daniSnuli sas-
jelis kanoniT gaTvaliswinebuli nawili, rac naklebad mZime danaSaulis SemTxveva-
Si Seadgens daniSnuli sasjelis vadis aranakleb naxevars. davuSvaT, sakanonmdeblo 
cvlilebis Sedegad es vada gaizarda mosaxdeli sasjelis vadis sam mexuTamde, rac 
pirobebis damZimeba iqneba. miecema Tu ara ukuZala axal pirobas im msjavrdebulis 
mimarT, vinc danaSanuli Caidina xsenebul sakanonmdeblo cvlilebamde? am kiTxvaze 
pasuxi aseTia: erT SemTxvevaSi SeiZleba mieces ukuZala, xolo sxva SemTxvevaSi – 
ara. kerZod, Tuki msjavrdebuli axali kanonis miRebamde ukve gaTavisuflebuli 
iyo vadamde pirobiT da imyofeboda gamosacdeli vadis periodSi, mis mimarT axali 
damZimebuli pirobis moqmedeba ver gavrceldeba. magram, Tu msjavrdebuli axali 
kanonis amoqmedebisas, jer kidev realurad ixdida sasjels Tavisuflebis aRkve-
Tis adgilebSi, mis mimarT axali kanonis moqmedeba, romelic sasjelisagan vadamde 
gaTavisuflebisaTvis awesebs ufro mZime pirobas, vidre manamde iyo, gavrceldeba, 
radgan mocemul SemTxvevaSi pirs ar gaaCnda kanoniT winaswar dadgenili gardau-
vali ufleba daniSnuli sasjelis gansazRvruli vadis moxdis Semdeg sasjelisagan 
vadamde aucilebeli da upirobo gaTavisuflebisa, rameTu aseTi uflebis mopoveba 
mTlianad iyo damokidebuli sxvadasxva garemoebebis erTobliobaze da maT Soris 
sasamarTlos Sexedulebaze – miiCnevda Tu ara igi, rom pirovneba gamosworda da 
sasjelis mizani miRweulia.

analogiurad unda mivudgeT kanonis ukuZalas im SemTxvevaSic, rodesac gadasawy-
vetia sakiTxi – danaSaulis Camdeni piris mimarT unda gavrceldes Tu ara axali 
kanoniT gaTvaliswinebuli xandazmulobis gazrdili vada, anda pirobiTi msjavris 
gamoyenebisaTvis saWiro ufro mkacri da SemzRudveli pirobebi, vidre manamde iyo. 
im SemTxvevaSi, rodesac piris mimarT wina kanoniT gaTvaliswinebuli xandazmu-
lobis vada ukve gasuli iyo da amiT pirs ukve realurad hqonda mopovebuli pa-
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suxismgeblobisagan gaTavisuflebis kanoniT garantirebuli ufleba, aseve, rodesac 
piris mimarT ukve gamoyenebul iqna pirobiTi msjavri wina kanoniT gaTvalisiwine-
buli ufro SeRavaTiani pirobebis safuZvelze, aseTi pirebis mimarT axali kanonis 
moqmedebis gavrceleba da maTi mdgomareobis sauaresod Sebruneba ar daiSveba. da 
piriqiT, Tuki axali kanoniT xandazmulobis vadis gazrda da pirobiTi msjavris 
gamoyenebisaTvis saWiro pirobebis damZimeba danaSaulis Camdeni piris mimarT moxda 
maSin, rodesac jer kidev ar iyo gasuli wina kanoniT gaTvaliswinebuli xandazmu-
lobis ufro mcire vada, anda aseT pirs jer kidev ar hqonda Sefardebuli pirobiTi 
msjavri winandeli SeRavaTiani pirobebis safuZvelze, maT mimarT gavrceldeba axa-
li kanoniT dadgenili pirobebi. amgvari ram ar SeiZleba CaiTvalos kanonis namd-
vil ukuZalad, misgan dacvis garantias ar adgens arc konstituciis 42-e muxlis me-5 
punqti da arc sisxlis samarTlis kodeqsis me-3 muxlis pirveli nawili, vinaidan 
orive es norma, rogorc zemoT ukve aRiniSna, pirisaTvis adgenen da uzrunvelyofen 
mxolod dacvis savaldebulo minimalur standarts, romlis qvemoT daSveba aRar 
SeiZleba. mxolod aseTi standartis uryeobis garantias iZlevian isini nebismieri 
sakanonmdeblo cvlilebis SemTxvevaSi, xolo es minimaluri da garantirebuli stan-
darti mdgomareobs imaSi, rom: a) piri ar daisjeba iseTi qmedebisaTvis, romelic 
kanoniT danaSaulad ar iTvleboda misi Cadenisas; b) piri ar daisjeba imaze ufro 
mkacrad, vidre es gaTvaliswinebuli iyo danaSaulis Cadenisas moqmedi kanoniT. 

SeiZleba gaCndes kiTxva: aseTi pozicia xom ar ewinaaRmdegeba saqarTvelos sisxlis 
samarTlis kodeqsis me-2 muxlis pirvel nawilSi dadgenil debulebas, romlis mixe-
dviT qmedebis danaSaulebrioba da dasjadoba ganisazRvreba kanoniT, romelic moq-
medebda qmedebis Cadenisas? Tuki aRniSnul debulebas ganvmartavT sityva sityviTi 
mniSvnelobiT, maSin xsenebul winaaRmdegobaSi marTlac aRmovCndebiT, magram es 
iqneba normis araswori gageba, radgan aseT SemTxvevaSi sisxlis samarTlis kanonSi 
Setanil, pirisaTvis sasikeTo cvlilebas ver gavavrcelebT ukuZaliT, Tuki igi ar 
iqneba gamoxatuli uSualod qmedebis dasjadobis gauqmebaSi an sasjelis Semcire-
baSi. amitom, miuxedavad imisa, rom amis Taobaze pirdapiri miTiTeba sisxlis sa-
marTlis kodeqsis me-3 muxlis pirvel nawilSi ar arsebobs, piris sasikeTod kanonSi 
Setanil cvlilebas eZleva ukuZala. aseTi midgoma aRiarebuli da damkvidrebulia 
sasamarTlo praqtikaSi da igi araviTar gaugebrobasa da davas ar iwvevs, radgan 
sruliad naTelia, rom aravis ar SeuZlia pirs SeuzRudos im sikeTiT sargeblobis 
ufleba, romelic mas saxelmwifom Tavisi keTili nebiT uboZa, rogorc misi aucile-
beli da gardauvali ufleba.

marTalia, saxelmwifo konstituciiT da kanoniT SeboWilia pirovnebis uflebe-
bisa da Tavisuflebebis SezRudvis mimarTebiT, magram aseTi SezRudva ar SeiZleba 
iyos gaumarTlebeli da gadaWarbebuli. swored amitom konstitucia saxelmwifos 
uwesebs mxolod im aucilebel zRvars, romlis iqiT gadabijebis ufleba, pirovnebis 
interesebis sazianod, mas ara aqvs. materialuri sisxlis samarTlis sferoSi aseTi 
zRvari dadebulia konstituciis 42-e muxlis me-5 punqtiTa da sisxlis samarTlis 
kodeqsis me-3 muxlis pirveli nawiliT, romelTa sworad ganmartebisa da gaazrebis, 
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daviT sulaqveliZe

agreTve maTi urTierTmimarTebis sworad garkvevis SemTxvevaSi, maT Soris winaaRm-
degobas adgili ver eqneba. amitom vfiqrob, rom sadaod gamxdari sisxlissamarTle-
brivi normis arakonstituciurad cnobis safuZveli ar arsebobs da sakonstitucio 
sasamarTlom swori gadawyvetileba miiRo. 

sakonstitucio sasamarTloSi sarCelebis ganxilvis zogierTi monawilis mier 
gamoiTqva mosazrebebi imis Taobaze, rom saqarTvelos sisxlis samarTlis kode-
qsis me-3 muxlis pirveli nawilis Tavdapirveli redaqciiT, garda amJamad gaTva-
liswinebuli SemTxvevebisa, kanons ukuZala eniWeboda maSinac, Tu igi sxvagvarad 
aumjobesebda damnaSavis mdgomareobas, xolo kanonis ukuZala ikrZaleboda, Tu igi 
sxvagvarad auaresebda damnaSavis mdgomareobas. aseTi redaqciis SenarCunebiT da 
SemdgomSi aseTi redaqciiT sadao normis moqmedebis SemTxvevaSi TiTqosda Tavidan 
iqneboda acilebuli is problemebi, rac, maTi azriT, amJamad axlavs sasamarTlo 
praqtikaSi mis gamoyenebas da romelTa gamo sasamarTloebi iReben araswor gadawy-
vetilebebs axali damamZimebeli kanonisaTvis ukuZalis miniWebiT.

aRniSnul mosazrebebs ver daveTanxmebi, radgan isini ar iTvaliswineben im gare-
moebas, rom sisxlis samarTlis kodeqsis me-3 muxlis pirvel nawils Tavdapirveli 
redaqciiT arasdros umoqmedia, radgan zemoxsenebuli frazebi `damnaSavis mdgoma-
reobis sxvagvarad gaumjobesebisa da gauaresebis~ Sesaxeb sadao normis aRniSnuli 
redaqciidan amoRebul iqna jer kidev saqarTvelos axali sisxlis samarTlis kode-
qsis amoqmedebamde – 2000 wlis 1 ivnisamde. garda amisa mimaCnia, rom saqarTvelos 
sisxlis samarTlis kodeqsis me-3 muxlis pirveli nawilis Tavdapirveli redaqciiT 
moqmedebis SemTxvevaSic, misi daniSnulebisa da funqciebis, agreTve saqarTvelos 
konstituciis 42-e muxlis me-5 punqtTan misi mimarTebis sworad garkvevisa da gaa-
zrebis Sedegad sasamarTloebs, zemoT ganxiluli garemoebebis gaTvaliswinebiT, 
igive gadawyvetilebebi unda mieRoT xandazmulobisa da pirobiTi msjavris Sesaxeb 
moqmedi axali normebis gamoyenebasTan dakavSirebiT, romelTa gamoc mosarCeleebma 
sakonstitucio sasamarTlos mimarTes.

yovelive aRniSnulidan gamomdinare, ver gaviziareb sakonstitucio sasamarTlos 
pirveli kolegiis zemoaRniSnul gadawyvetilebasTan dakavSirebiT gamoTqmuli 
gansxvavebuli azrebis avtorTa poziciebs sadao normis arakonstituciurobis Tao-
baze, agreTve imis Sesaxeb, rom sasamarTloebis mier sadao normis sworad ganmarte-
bis SemTxvevaSi ar iqneboda miRebuli is sasamarTlo gadawyvetilebebi, romlebmac 
eWvqveS daayenes damamZimebeli kanonisaTvis ukuZalis miniWebis akrZalvis Seuqceva-
doba, ramac SeiZleba sisxlissamarTlebrivi devnis „ukvdavebac“ ki gamoiwvios, rad-
gan aseTi daskvnebisaTvis realurad ar arsebobs marTlzomieri safuZveli. sayura-
dReboa, rom sarCelebis ganxilvaSi monawile specialistis, o. gamyreliZis azriT 
sasamarTloebma sadao norma ganmartes misi moqmedi redaqciis namdvil azrTan zust 
SesabamisobaSi, Tumca misive azriT, aRniSnuli normis redaqcia sisxlissamarTle-
briv sferoSi aviwroebs konstituciis 42-e muxlis me-5 punqtis moqmedebis areals, 
riTac igi ewinaaRmdegeba konstitucias. am ukanasknel mosazrebas ver daveTanxmebi 
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im garemoebaTa gaTvaliswinebiT, romelTa Taobaze zemoT ukve visaubre da aq xe-
laxla aRar gavimeoreb.

rac Seexeba sakonstitucio sasamarTlos pirveli kolegiis mier sarCelebis Tao-
baze miRebul gadawyvetilebas, mis samotivacio nawilSi gvxvdeba iseTi mosazrebe-
bic, romlebic wminda sisxlissamarTlebrivi dogmatikis poziciidan SesaZloa sadao 
iyos, magram, vinaidan isini arsebiTad gavlenas ar axdenen sabolood miRebul swor 
gadawyvetilebaze, maT calke aRar Sevexebi.

bolos mkiTxvelis yuradRebas mivapyrob Semdeg garemoebaze: sakiTxebi, romlebic 
mocemul SemTxvevaSi davis sagani gaxda, sinamdvileSi warmoadgenen ara sisxlis sa-
marTlis normis konstituciurobis sakiTxebs, aramed sisxlis samarTlis politikis 
sakiTxebs, romelTa ama Tu im saxiT gadawyveta ukavSirdeba mocemul etapze qveynis 
cxovrebis mraval faqtors, romlebic pirdapir Tu arapirdapir gavlenas axdenen 
samarTlebriv sistemasa da mis funqcionirebaze, rac mniSvnelovnadaa damokidebuli 
gare faqtorebzec, saerTaSoriso samarTlebriv aqtebTan SeerTebis Sedegad saqar-
Tvelos saxelmwifos mier nakisr valdebulebebze da a.S. iseve rogorc saxelmwifo, 
sisxlis samarTlis politikac SeboWilia konstituciiT pirovnebasTan mimarTebaSi, 
magram es boWva ver gascdeba Sesasruleblad savaldebulo minimums, sayovelTaod 
aRiarebul da saerTaSoriso samarTlebrivi aqtebiT miRebul standartebs. amitom, 
Tuki saxelmwifo, garkveuli mosazrebebidan gamomdinare, moqmedi kanonmdeblobiT 
ar adgens da amis gamo sasamarTloc marTlmsajulebis ganxorcielebisas danaSaulis 
Camden pirs ar aniWebs imaze met SeRavaTsa Tu sxva uflebriv privilegias, rasac 
konstituciis ganxilul normebSi Cadebuli savaldebulo minimumi iTvaliswinebs, 
es imas ar niSnavs, rom amiT sasamarTlo arRvevs konstitucias, radgan realurad 
SeuZlebelia ararsebuli uflebisa da valdebulebis darRveva.


