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fransuaz tulkensi

adamianis uflebaTa evropuli 
sasamarTlo ormocdaaTi wlisaa.
bolodroindeli mimarTulebebi 
sasamarTlos iurisprudenciaSi1

fransuaz tulkensi

adamianis uflebaTa evropuli sasamarTlos mosamarTle,

meore seqciis Tavmjdomare2.

* * *

dRes, ise rogorc arasdros, adamianis uflebaTa evropuli konvencia Cveni saer-
To memkvidreobaa ("patrimoine") da misi debulebebis dacvis TvalsazrisiT, erTo-
blivi pasuxismgebloba gvakisria erovnul da saerTaSoriso doneebze. rogorc 
1950 wels rene kasinma aRniSna, konvenciiT gaTvaliswinebuli uflebebi mSvido-
bis Teslia. isini aseve `momavlis mSeneblobisTvis arsebiTi mniSvnelobis mqone 
xidebia~, rogorc 1998 wlis 3 noembers adamianis uflebaTa axali sasamarTlos 
sazeimo gaxsnis ceremoniaze misma Tavmjdomarem ganacxada. dRes konvenciis xel-
mowera evropis sabWoSi gawevrianebis wina pirobaa, evropis sabWoSi, romelic 
1949 wels meore msoflio omis dasrulebis Semdeg Seiqmna da amJamad kari gauRo 
gafarToebul evropas vladivostokidan koimbramde, evropis sabWoSi, romelsac 
swams, rom aucilebelia `pluralizmis, tolerantobisa da liberalizmis princi-
pebis~ gaZliereba da ganmtkiceba, `vinaidan maT gareSe ar arsebobs demokratiuli 
sazogadoeba~.

1 adamianis uflebaTa evropuli sasamarTlos ganCinebebi da gadawyvetilebebi, romlebic am dokumentSia 
moxseniebuli, SegiZliaT ixiloT sasamarTlos vebgverdze internetSi, Hudoc-is monacemTa bazaSi, Semdeg misa-
marTze: http://www.echr.coe.int/echr/en/hudoc/
2 am dokumentSi gamoxatulia Cemi piradi da ara sasamarTlos, Tvalsazrisi.
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dRes albaT mTavari sakiTxi is aris, Tu rogor unda aRviqvaT `seriozulad~ (Tu 
dvorkins davesesxebiT)3 uflebebi – gansakuTrebiT ki adamianis uflebebi. adamianis 
uflebebi arc ideologiaa da arc SexedulebaTa sistema. imisaTvis, rom am ufle-
bebma raime mniSvnelovani zemoqmedeba moaxdinon adamianebisa da sazogadoebebis 
cxovrebaze, isini qmedebaSi unda gadaizardos. es niSnavs, rom adamianis uflebaTa 
aRiareba ganuyofelia maTi pativiscemisa da dacvis uzrunvelsayofad gamoyene-
buli saSualebebisgan. amis gaTvaliswinebiT, konvenciis teqsti or doneze moqme-
debs: es aris garantirebuli uflebebi da uflebaTa garantia. garda samoqalaqo 
da politikur uflebaTa da TavisuflebaTa CamonaTvlis Camoyalibebisa, konvencia 
gansazRvravs xelSemkvrel saxelmwifoTa mier nakisri valdebulebebis Sesrulebis 
meqanizms. aRniSnuli ori done, Tavis mxriv, safuZvlad udevs Cems naSromsac. efeq-
tianobis sakiTxis meSveobiT pirvel nawilSi me Sevexebi adamianis uflebebisa da 
ZiriTadi Tavisuflebebis evropul konvenciaSi miTiTebul ZiriTad uflebebs da im 
ZiriTad sakiTxebs, romlebic Zalze aqtualuria dRes. meore nawilSi yuradRebas 
gavamaxvileb ramdenime procedurul sakiTxze, romlebsac didi mniSvneloba aqvs 
adamianis uflebaTa evropuli sasamarTlos mier aRniSnuli uflebebis ganxorcie-
lebis uzrunvelyofisaTvis.

I. garantirebuli uflebebi. konvencia – cocxali instrumenti

garantirebuli uflebebi Camoyalibebulia evropuli konvenciis pirvel nawil-
Si, xolo preambulaSi moxseniebulia evropis ordre public. aRniSnul uflebebsa da 
Tavisuflebebs `efuZneba samarTlianoba da mSvidoba msoflioSi~ da maTi `dacva 
saukeTesod xorcieldeba efeqtiani demokratiuli politikiT~. demokratiul sa-
zogadoebas gadamwyveti mniSvneloba aqvs adamianis uflebaTa xorcSesxmisaTvis, igi 
is gamaerTianebeli evropuli Zalaa, romlis farglebSic konvencia garkveulwilad 
ZiriTadi kanonis funqcias asrulebs. demokratia evropis ordre public-is centralu-
ri faseulobaa. Secdoma iqneboda preambulis teqstis mxolod ritorikad miCneva. 
konvenciis ganmartebisas da gamoyenebisas konvenciis ganxorcielebis meTvalyure 
dawesebulebebma ufro konkretuli forma misces demokratiul sazogadoebaSi ada-
mianis uflebaTa dacvis principis rols. Tumca jer kidev bevri ram aris gasakeTe-
beli, vinaidan, s. leforis TqmiT, demokratia aris "ce régime inouï qui fait l’expérience 
historique de l’indétermination de ses repères"4.

3 R. Dworkin, Taking rights seriously, Cambridge, Harvard University Press, 1977.
4 Cl. Lefort, Essai sur la politique, Paris, Seuil, 1986, p. 29.
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Tu adamianis uflebebi warmoadgens `principebis saZirkvels~, romelzec demo-
kratiuli politikuri reJimebi Sendeba, ra formas iReben isini? yvela Cvengani 
icnobs konvenciis me-2 – me-12 muxlebSi gaTvaliswinebul uflebebs. garantirebuli 
uflebebisa da Tavisuflebebis darRvevisTvis samarTlebrivi dacvis efeqtiani sa-
Sualebis uzrunvelyofa (me-13 muxli) da am uflebebiT sargeblobisas nebismieri 
saxis diskriminaciis akrZalva (me-14 muxli) damatebiT ganamtkicebs samoqalaqo da 
politikuri uflebebis aRiarebas.

samarTalmcodneebis TqmiT, kanoni unda iyos myari, magram is ver idgeba erT 
adgilas5. 1950 wlidan mudmivad xdeboda konvenciis teqstis adaptireba da modifi-
cireba da es procesi dResac grZeldeba. garda amisa, sasamarTlos mier uflebaTa 
ganmartebis dinamikuri principis araerTgzis dadasturebis wyalobiT es sakiTxebi 
Cveni Tanamedrove sazogadoebis konteqstSi ganixileba, ris Sedegadac bevri pro-
gresuli gadawyvetileba iqna miRebuli.

a. rac Seexeba zogad principebs ("principes directeurs"), me gamovyofdi or ZiriTad mimar-
Tulebas sasamarTlos bolodroindel precedentul samarTalSi, saxeldobr, pozi-
tiuri valdebulebebis Camoyalibebas (1) da konvenciis gamoyenebas kerZo sferoSi (2).

1. pozitiuri valdebulebebi

dRes ufro metad, vidre uwin, tradiciul moTxovnas, rom saxelmwifo iyos pa-
siuri, emateba moTxovna, saxelmwifom imoqmedos. es moTxovna saxelmwifoebisTvis 
iRebs pozitiuri valdebulebebis formas, valdebulebisa, ganaxorcielon praqtiku-
li an samarTlebrivi (sakanonmdeblo, administraciuli an sasamarTlo) zomebi, ro-
melTa mizani iqneba konvenciiT aRiarebuli uflebebisa da Tavisuflebebis qmediTi 
dacvis garantireba. dResdReobiT movlenaTa amgvari ganviTarebis mravali magali-
Tia cnobili. 

a. rac Seexeba tipologias, pozitiuri valdebulebebi SeiZleba iyos qmediTi an 
proceduruli.

pirveli tipis valdebulebebi saxelmwifoebisgan moiTxovs qmediTi zomebis gan-
xorcielebas, magaliTad, samedicino daxmarebis uzrunvelyofas cixeSi, transseq-

5 miewereba rosko fauns mis wignSi Interpretations of Legal History, New York, MacMillan, 1923.
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sualebis statusis iuridiuli saxiT aRiarebas6 an mkvdradSobili bavSvis biolo-
giuri mamobis dadgenas7. albaT pozitiuri valdebulebebis ganmtkicebis Sedegad 
yvelaze meti sargebeli piradi da ojaxuri cxovrebis uflebam miiRo8. 

garkveul garemoebebSi pozitiuri valdebulebebi moicavs valdebulebas, ganxor-
cieldes prevenciuli qmedeba, maT Soris adamianebs Soris urTierTobebis sferoSi. 
sasamarTlos 1998 wlis 28 oqtombris gadawyvetileba saqmeze `osmani gaerTiane-
buli samefos winaaRmdeg~ pirveli gadawyvetilebaa, romelSic sasamarTlo Seecada, 
daedgina xelisuflebis organoebis pozitiuri valdebulebis – daicvas danaSaulis 
potenciuri msxverpli – masStabi `unda dadgindes (...), rom xelisuflebam icoda an 
unda scodnoda, im dros konkretuli piris an pirebis sicocxlisaTvis mesame mxaris 
mxridan ganxorcielebuli danaSaulebrivi qmedebebis Sedegad, realuri da imwuTie-
ri riskis arsebobis Sesaxeb da, rom man (xelisuflebam) ver moaxerxa mis kompeten-
ciaSi arsebuli iseTi zomebis miReba, romlebic, Tu gonivrulad ganvsjiT, Tavidan 
aacilebda xsenebul risks~9. Tumca sasamarTlo yovelTvis yuradRebas amaxvilebda 
imaze, rom es principi ar unda iqnes ganmartebuli imgvarad, rom xelisuflebas 
daakisros SeuZlebeli an araproporciuli tvirTi. am TvalsazrisiT, didi palatis 
mier 2001 wlis 10 maiss saqmeze `z. da sxvebi gaerTianebuli samefos winaaRmdeg~ ga-
motanili gadawyvetileba imiT aris saintereso, rom igi kidev erTxel adasturebs 
im faqts, rom me-3 muxli saxelmwifoebs akisrebs pozitiur valdebulebas, daicvan 
maT iurisdiqciaSi myofi adamianebi – socialuri samsaxurebis Sesabamisi qmedebis 
gziT – kerZo pirTa mxridan (maminacvlis mxridan bavSvebis mimarT) araadamianuri 
mopyrobisagan. amas mivyavarT konvenciis vertikalur gamoyenebamde.

prevenciuli qmedebis ganxorcielebis valdebulebis kidev erTi bolodroindeli 
magaliTia 2008 wlis 16 oqtombris gadawyvetileba saqmeze `renoldi safrangeTis 
winaaRmdeg~, romelic exeba dapatimrebuli piris TviTmkvlelobas.

b. meore tipis valdebulebebi moiTxovs saxelmwifoebisgan, daaweson Sida 
procedurebi konvenciis Sesabamisad dacvis da/an kompensaciis uzrunvelsayofad. 
Tavis bolodroindel precedentul samarTalSi evropuli sasamarTlo sul ufro 
xSirad usvams xazs adamianis uflebebTan dakavSirebul procedurul moTxovnebs, 
romlebic sxvadasxva mimarTulebiT midis.

6 adamianis uflebaTa evropuli sasamarTlo, saqme `kristin gudmani gaerTianebuli samefos winaaRmdeg~, 2002 
wlis 11 ivlisis gadawyvetileba (didi palata).
7 adamianis uflebaTa evropuli sasamarTlo, saqme `znamenskaia ruseTis winaaRmdeg~, 2005 wlis 2 ivnisis gad-
awyvetileba.
8 F. Sudre, Droit européen et international des droits de l’homme, Paris, PUF, 8th edition, 2006, p. 241, no. 166.
9 adamianis uflebaTa evropuli sasamarTlo, saqme `osmani gaerTianebuli samefos winaaRmdeg~, 1998 wlis 28 
oqtombris gadawyvetileba, § 116.
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proceduruli samarTlianoba. 1995 wlis 24 Tebervlis gadawyvetilebaSi saqmeze 
`mak maikli gaerTianebuli samefos winaaRmdeg~ sasamarTlom daadgina mniSvnelo-
vani principi, rom gadawyvetilebis miRebis procesi bavSvebze zrunvis sferoSi 
unda uzrunvelyofdes mxareTa interesebis sakmaris procedurul dacvas. amitom 
gansakuTrebuli yuradReba unda daeTmos gadawyvetilebaTa miRebis procesis pro-
cedurul samarTlianobas mSoblebTan da ojaxis sxva wevrebTan mimarTebaSi, ro-
melTa kavSiri bavSvTan xelyofili iqna. zogierT saqmeSi es proceduruli valde-
buleba exeba aucileblobas, Sidasaxelmwifoebriv doneze, mxareebi CarTuli iqnen 
sasamarTlo warmoebaSi, kerZod ki iseT samarTalwarmoebaSi, romelSic safrTxe em-
uqreba fundamentur uflebebs. magaliTad, rodesac saqme exeba bavSvebis moTavsebas 
specialur dawesebulebebSi, sasamarTlo, sanam saxelmwifos mier Sefasebis zRvars 
Seexebodes, darwmundeba, rom sasamarTlo organoebma sakuTari gadawyvetileba 
yvela SesaZlebeli garantiiT gaamyares, kerZod, maT saSualeba misces mxareebs, qme-
diTi monawileoba mieRoT gadawyvetilebis miRebis procesSi (angariSebis gadacema, 
saqmis mosmenaze daswreba, advokatis daxmareba da a.S.)10.

me-2 muxlis procedurul aspeqtze gamaxvilda yuradReba, agreTve, sasamarTlos 
2004 wlis 27 ivlisis gadawyvetilebaSi saqmeze `slimani safrangeTis winaaRmdeg~. 
ganmcxadeblis partniori, romlis deportacia unda momxdariyo, gardaicvala da-
kavebis centrSi. marTalia, sasamarTlom miiCnia, rom ganmcxadebels ar amouwuravs 
samarTlebrivi dacvis yvela Sidasaxelmwifoebrivi saSualeba me-2 da me-3 muxle-
bis safuZvelze arsebiT saCivrebTan dakavSirebiT, magram sasamarTlom daadgina, 
rom adgili hqonda procedurul darRvevas, vinaidan ganmcxadebels avtomaturad 
ar miuwvdeboda xeli sikvdilis mizezis gamoZiebaze. sasamarTlos azriT, ar iyo 
sakmarisi, rom ganmcxadebels SeeZlo Seetana sisxlis samarTlis saCivari da mo-
nawileoba mieRo samarTalwarmoebaSi. patimrobisas saeWvo sikvdilis SemTxvevaSi 
gardacvlilis uaxloesi naTesavi ar unda iyos valdebuli, sakuTari iniciativiT 
Seitanos oficialuri saCivari an ikisros pasuxismgebloba sagamoZiebo qmedebebze. 
me-2 muxli moiTxovs, rom gardacvlilis uaxloesi naTesavi avtomaturad iqnes Car-
Tuli xelisuflebis mier sikvdilis mizezTan dakavSirebiT wamowyebul oficialur 
gamoZiebaSi.

ra umTavresi sasargeblo mxareebi aqvs sasamarTlos mier arCeul procedurul 
midgomas? Cemi azriT, es sasargeblo mxareebia is obieqturoba da sarwmunooba, 
romlebic sasamarTlos mier kontrols eniWeba. dRes bevrad metad, vidre odesme, 
sasamarTlo CarTulia Zalze delikatur saqmeebSi da is distancia, romelic mas am 
saqmeebisa da Tavad faqtebisagan aSorebs, arTulebs sasamarTlosTvis maT gadawy-
vetas. ojaxisgan moSorebiT bavSvis moTavsebis SesaZlebloba an arbitris rolis 
Sesruleba ekonomikasa da garemos dacvas Soris Ramis frenebTan dakavSirebul 

10 adamianis uflebaTa evropuli sasamarTlo, saqme `mozeri avstriis winaaRmdeg~, 2006 wlis 21 seqtembris 
gadawyvetileba, § 72.
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problemaSi is sakiTxebia, romelTa gadawyveta saWiroebs faqtebisa da socialuri 
realobis maqsimalurad kargad codnas. am mxriv procedurul midgomas SeuZlia da-
matebiTi mniSvneloba SesZinos Sefasebis zRvars Semdegi pirobis meSveobiT: saxel-
mwifos mier ganxorcielebuli Sefasebis miRebamde sasamarTlo Seamowmebs, yvela 
Rone ixmara Tu ara saxelmwifom marTebuli gadawyvetilebis misaRebad. procedu-
ruli moTxovnis ganviTareba garkveulwilad SeiZleba Sefasebis zRvris doqtrinis 
bunebrivi da nayofieri danamati gaxdes.

am TvalsazrisiT pozitiuri valdebulebebi aSkarad afarToebs evropuli sa-
samarTlos mosamarTlis mxridan kontrolis masStabs, gansakuTrebiT ekonomikur, 
socialur da kulturul uflebebTan mimarTebaSi. garemos dacvis sferoSi, 2005 
wlis 9 ivnisis gadawyvetilebaSi saqmeze `fadeeva ruseTis winaaRmdeg~ sasamarT-
los sTxoves, ganexila garemosTvis zianis miyenebis Tavidan acilebis mxriv xelisu-
flebis pozitiuri valdebulebis masStabi. Semowmebis CatarebasTan dakavSirebiT 
sasamarTlom ase gadawyvita: `(...) sasamarTlos amocana ar aris imis dadgena, Tu 
konkretulad ra unda gakeTebuliyo am situaciaSi dabinZurebis ufro efeqtianad 
Semcirebis miziT. magram namdvilad sasamarTlos uflebamosilebis sferoSia imis 
Sefaseba, saTanado yuradRebiT miudga Tu ara mTavroba problemas da gaiTvaliswi-
na Tu ara yvela mxaris interesi. am TvalsazrisiT sasamarTlo imeorebs, rom pa-
suxismgebloba, detaluri da zusti monacemebis gamoyenebiT gaamarTlos situacia, 
rodesac garkveul adamianebs danarCeni sazogadoebis saxeliT mZime tvirTi awevT, 
saxelmwifos akisria~11.

samarTalwarmoebis wamowyeba. sxva SemTxvevebSi proceduruli pozitiuri val-
debuleba gulisxmobs valdebulebas, gansakuTrebiT mtkicebulebis ararsebobis 
SemTxvevaSi (rogoric aris, magaliTad, ruseTis winaaRmdeg warmodgenili ganacxa-
debi, romlebic exeba CeCneTSi sasamarTlos gareSe Cadenili mkvlelobis faqtebs12), 
wamowyebuli iqnes gamoZieba da samarTalwarmoeba, romlis meSveobiTac SesaZlebeli 
iqneba danaSaulze pasuxismgebeli pirebis identificireba da, savaraudod, dasja13. 
kerZod, me-2 muxlTan mimarTebaSi, romelic sicocxlis uflebas icavs, mowinave pre-
cedentia 1995 wlis 27 seqtembris gadawyvetileba saqmeze `maqqani da sxvebi gaer-
Tianebuli samefos winaaRmdeg~ da dRes sasamarTlo bevr sxva saqmeSi akisrebs mo-
pasuxe saxelmwifoebs saeWvo sikvdilis SemTxvevaTa gamoZiebis valdebulebas. rac 
Seexeba me-3 muxls, 2000 wlis 6 aprilis gadawyvetilebaSi saqmeze `labita italiis 

11 adamianis uflebaTa evropuli sasamarTlo, saqme `fadeeva ruseTis winaaRmdeg~, 2005 wlis 9 ivnisis gadawy-
vetileba, § 128. ix. agreTve adamianis uflebaTa evropuli sasamarTlo, saqme `jakomeli italiis winaaRmdeg~, 
2006 wlis 2 noembris gadawyvetileba, §§ 81, 82, 83, 84.
12 adamianis uflebaTa evropuli sasamarTlo, saqme ̀ xaCievi da akaeva ruseTis winaaRmdeg~, 2005 wlis 24 Teber-
vlis gadawyvetileba (sasamarTlos gareSe Cadenili mkvlelobebi); saqme `isaeva, iusupova da bazaeva ruseTis 
winaaRmdeg~, 2005 wlis 24 Tebervlis gadawyvetileba (sahaero Tavdasxmebi); saqme `isaeva ruseTis winaaRmdeg~ 
(ganacxadi π 57950/00), 2005 wlis 24 Tebervlis gadawyvetileba (reaqtiuli Wurvi humanitarul derefanSi).
13 adamianis uflebaTa evropuli sasamarTlo, saqme `matko sloveniis winaaRmdeg~, 2006 wlis 2 noembris ga-
dawyvetileba.
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winaaRmdeg~, romelSic ganmcxadebeli Cioda, sxva sakiTxebTan erTad, cudad mopy-
robis Sesaxeb, romelsac fsiqologiuri xasiaTi hqonda da, Sesabamisad, kvals ar 
tovebda sxeulze, sasamarTlom daadgina, rom dairRva aRniSnuli muxli imis gamo, 
rom ganmcxadeblis saCivarTan dakavSirebiT ar Catarebula qmediTi oficialuri 
gamoZieba. am mxriv gansakuTrebiT sainteresoa 2002 wlis 14 martis gadawyveti-
leba saqmeze `pol da odri edvardsi gaerTianebuli samefos winaaRmdeg~, romelSic 
ganmcxadeblebi acxadebdnen, rom xelisuflebam ver daicva maTi vaJis sicocxle 
da igi sapatimroSi yofnisas mokla sxva dakavebulma pirma, vinaidan sasamarTlom 
daadgina rogorc me-2 muxlis arsebiTi darRveva sicocxlis dacvis pozitiur val-
debulebasTan dakavSirebiT, ise me-2 muxlis proceduruli darRveva qmediTi gamo-
Ziebis Catarebis valdebulebasTan dakavSirebiT da ganmarta, Tu rogori unda iyos 
qmediTi gamoZieba (damoukidebeli, swrafi, sruli, romelSic yvela mxare iqneba 
CarTuli da a.S.).

zogierT bolodroindel saqmeSi, rogoric aris, magaliTad, 2006 wlis 17 oqtom-
bris gadawyvetileba saqmeze `okali TurqeTis winaaRmdeg~, romelic exeba Tormeti 
wlis biWis mimarT cudad mopyrobas policiis dakavebis adgilas yofnisas, da 2007 
wlis 20 Tebervlis gadawyvetileba saqmeze `zeinep ozkani TurqeTis winaaRmdeg~, 
romelic exeba axalgazrda qalis mimarT cudad mopyrobas policiis ganyofilebaSi, 
sasamarTlom miiCnia, rom sisxlis samarTlis marTlmsajulebis sistema, romelTan 
dakavSirebiTac ganmcxadebeli Cioda, Sors iyo faqtebis zedmiwevniT Seswavlisagan 
da rom mas ar gaaCnda unari, uzrunveleyo iseTi ukanono qmedebebis efeqtiani Ta-
vidan acileba, romelTa Sesaxebac Cioda ganmcxadebeli. Sesabamisad, sasamarTlom 
daadgina, rom gasaCivrebulma samarTalwarmoebam, misi Sedegis TvalsazrisiT, ver 
moaxerxa, uzrunveleyo saTanado kompensacia me-3 muxlSi gaTvaliswinebuli prin-
cipis darRvevisaTvis14. Cemi azriT, aq arsebiT problemasTan gvaqvs saqme: prin-
cipSi, anda umjobesia Tu vityviT, istoriulad, adamianis uflebebi gamiznuli iyo 
sisxlis samarTlis manqanisgan dasacavad; dRes ki adamianis uflebebis dacva TiTqos 
sisxlissamarTlebriv makontrolebel Carevas moiTxovs. amis mravali magaliTi ar-
sebobs. anu SeuZlebelia am moZraobis mniSvnelobis gauTviTcnobierebloba adamia-
nis uflebaTa zogadi Teoriis farglebSi. mokled rom vTqvaT, uflebebi dRes unda 
warmoCindes rogorc damcavi, ise Semtevi saxiT. am TvalsazrisiT saxelmwifom ukve 
sisxlis samarTalwarmoebis gamoyeneba ki ar unda gaamarTlos, aramed samarTalwar-
moebis gamouyenebloba.

dabolos, ufro zogad planSi, wevr saxelmwifoTa valdebuleba, danergon ero-
vnul doneze procedurebi, momdinareobs ara marto konvenciis pirveli muxliT 
gansazRvruli maTi valdebulebidan, uzrunvelyon konvenciaSi Camoyalibebuli 
uflebebiTa da TavisuflebebiT sargebloba, aramed aseve konvenciis sistemis damx-

14 adamianis uflebaTa evropuli sasamarTlo, saqme `okali TurqeTis winaaRmdeg~, 2006 wlis 17 oqtombris 
gadawyvetileba; saqme `zeinep ozkani TurqeTis winaaRmdeg~, 2007 wlis 20 Tebervlis gadawyvetileba.
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mare xasiaTidanac. is saxelmwifoebi, romlebic konvenciis ratificirebas axdenen, 
kisruloben valdebulebas, ara marto Tavi Seikavon garkveuli qmedebebisagan, zog 
SemTxvevaSi ki ganaxorcielon pozitiuri qmedebebi uflebebisa da Tavisuflebebis 
dasacavad, aramed aseve iReben sakuTar Tavze valdebulebas, uzrunvelyon samarT-
lebrivi baza, romelic Seqmnis erovnul doneze konvenciis darRvevis Tavidan aci-
lebis an darRvevis SemTxvevaSi kompensaciis SesaZleblobas.

2. konvenciis horizontaluri moqmedeba

dRes, rodesac xdeba saxelmwifos rolis gadafaseba da xelaxali gansazRvra, 
adamianis uflebebi ufro da ufro aqtualuri xdeba kerZo pirebs an jgufebs - anu 
arasaxelmwifo subieqtebs Soris – davebSi, ris Sedegadac maTi vertikaluri moqme-
debis paralelurad – adamiani saxelmwifos winaaRmdeg - viTardeba maTi horizon-
taluri moqmedeba – adamiani adamianis winaaRmdeg15.

aseTi ganviTarebis uamravi magaliTi arsebobs, maTgan erT-erTia 2003 wlis 
8 ivlisis saqme `hatoni da sxvebi gaerTianebuli samefos winaaRmdeg~, romelic 
Seexeba hiTrous aeroportis siaxloves mcxovrebi mosaxleobis Ramis simSvidis 
darRvevas kerZo operatorebis saqmianobis Sedegad gamowveuli xmauriT: `garemos 
dacvasTan dakavSirebul SemTxvevebSi saxelmwifos pasuximgeblobis sakiTxi aseve 
SeiZleba dadges im SemTxvevaSi, Tu mas ar SeuZlia kerZo biznesis regulireba ise, 
rom uzrunvelyofili iyos konvenciis me-8 muxliT daculi uflebebis saTanado 
pativiscema~16.

igive exeba dauSveblobis Sesaxeb gadawyvetilebas 2000 wlis 7 martis saqmeze 
`T.i. gaerTianebuli samefos winaaRmdeg~, sadac mosarCele acxadebs, rom `arsebobs 
arsebiTi safuZveli imis safiqrelad, rom, Tu is dabrundeba Sri-lankaSi, arsebobs 
mis mimarT konvenciis me-3 muxlis sapirispiro mopyrobis realuri safrTxe tar-
nilis mebrZolTa organizaciebis [da sxvaTa] mxridan~17. am SemTxvevaSi sasamarTlo 
`miuTiTebs, rom valdebulebis arseboba, [rom adamiani ar iqnes gaZevebuli im qveya-

15 a. klafami, `adamianis uflebebi kerZo sferoSi~, oqsfordi, `klarendon pres~, 1993 w; f. alstoni (red.), 
`arasaxelmwifo subieqtebi da adamianis uflebebi~, oqsfordi, `oqsfordis universitetis presa~, evropuli 
samarTlis akademiis koleqtiuri kursi, 2005w.; a. klafami, `adamianis uflebebi. arasaxelmwifo subieqtebis 
valdebulebebi~, oqsfordi, `oqsfordis universitetis presa~, evropuli samarTlis akademiis koleqtiuri 
kursi, 2006 w.; gv. 349 da a.S.
16 adamianis uflebaTa evropuli sasamarTlo (didi palata), `hatoni da sxvebi gaerTianebuli samefos winaaR-
mdeg~, 2003 wlis 8 ivlisis gadawyvetileba, § 119.
17 adamianis uflebaTa evropuli sasamarTlo, `T.i. gaerTianebuli samefos winaaRmdeg~, 2000 wlis 7 martis 
gadawyvetileba (dauSvebeli), gv. 11.
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naSi, sadac, warmodgenili arsebiTi mtkicebulebebis safuZvelze, SeiZleba CaiTva-
los, rom is SeiZleba dadges iseTi mopyrobis safrTxis winaSe, romelic ewinaaRm-
degeba konvenciis me-3 muxls], ar aris damokidebuli imaze, amgvari mopyrobis riski 
warmoSobilia Tu ara iseTi faqtorebis niadagze, romlebic moicavs mimRebi qveynis 
pirdapir Tu arapirdapir pasuxismgeblobas. garantirebuli uflebis absoluturi 
xasiaTidan gamomdinare, me-3 muxli SeiZleba gavrceldes iseT situaciebze, rodesac 
safrTxe momdinareobs im pirebis an pirTa jgufebisagan, romlebic ar arian sajaro 
moxeleebi (...). nebismier aseT konteqstSi sasamarTlo valdebulia, dawvrilebiT 
Seiswavlos saqmesTan dakavSirebuli yvela garemoeba~18.

konvenciis vertikaluri moqmedebis yvelaze ukiduresi magaliTi asaxulia 2004 
wlis 13 ivlisiT daTariRebul saqmeSi `pla da punkernau andoris winaaRmdeg~, ro-
melSic konvenciis me-14 muxlis safuZvelze sasamarTlos winaSe wardgenili iqna 
iseTi uaRresad piraduli dokumentis interpretacia, rogoric aris pirovnebis 
anderZis punqti, romlis mixedviTac ganmcxadebels, naSvileb bavSvs, ekrZaleboda 
memkvidreobis miReba misi bebiis mamulidan, radganac is ar iyo `kanonieri da tra-
diciuli qorwinebis~ Svili. zogadi aRiarebiT, sasamarTlo Teoriulad ar iyo val-
debuli, gadaewyvita wminda piraduli xasiaTis davebi. meore mxriv, evropis zedamxe-
dvelobiTi rolis ganxorcielebisas, sasamarTlo ver darCeboda pasiuri, rodesac 
erovnuli sasamarTlos mier samarTlebrivi aqtis interpretacia araracionaluri, 
TviTneburi an, rogorc mocemuli mosarCelis SemTxvevaSi, aSkarad Seusabamo iyo 
konvenciis me-14 muxlSi gansazRvrul diskriminaciis akrZalvis moTxovnasTan, ufro 
farTod ki, konvenciis fuZemdeblur principebTan. sasamarTlom ver dainaxa raime 
samarTliani mizani, romelsac emsaxureboda gansaxilveli gadawyvetileba, an raime 
obieqturi an realuri argumentacia, romelzec SeiZleboda yofiliyo dafuZnebuli 
adgilobrivi sasamarTlos mier miRebuli gadawyvetileba. sasamarTlos azriT, naS-
vileb bavSvs igive samarTlebrivi statusi aqvs, rac misi mSoblebis biologiur 
Svils yvela aspeqtSi. sasamarTlos mravaljer ganucxadebia, rom Zalze seriozuli 
mizezebi unda iyos warmodgenili imisaTvis, rom gansxvavebuli mopyroba qorwinebis 
Sedegad gaCenis safuZvelze CaiTvalos konvenciis Sesabamis qmedebad. is mravalg-
zis imeorebda, rom konvencia aris cocxali instrumenti, romelic ganmartebuli 
unda iyos dRevandel dRes arsebuli pirobebis Sesabamisad da rom evropis sabWos 
wevr saxelmwifoebSi amJamad udidesi mniSvneloba eniWeba qorwinebaSi an qorwine-
bis gareSe dabadebuli bavSvebis Tanasworobis sakiTxs maTi samoqalaqo uflebebis 
kuTxiT. aqedan gamomdinare, sasamarTlom daadgina, rom adgili hqonda me-8 muxlTan 
erTad wakiTxuli me-14 muxlis darRvevas.

garda amisa, saxelmwifos Careva adamianTa pirad urTierTobebSi Zalian xSirad 
warmoSobs konfliqts uflebebsa da Tavisuflebebs Soris: magaliTad, erTi adamia-

18 Ibid., gv. 14.



12

fransuaz tulkensi

nis Tavisufleba sxvaTa sicocxlis uflebis dacvis winaaRmdeg19; mSoblebis ojaxu-
ri cxovrebis pativiscemis ufleba maTi Svilebis fizikuri xelSeuxeblobis dacvis 
winaaRmdeg20; dedis piradi cxovrebis pativiscemis ufleba bavSvis uflebis winaaR-
mdeg, icodes Tavisi warmoSobis Sesaxeb21; Jurnalistebis sityvis Tavisufleba mo-
qalaqeebis piradi cxovrebis uflebis winaaRmdeg 22. magram yvelaze fundamenturi 
uflebebi ar aris dalagebuli prioritetebis mixedviT da ar arsebobs ierarqia 
adamianis uflebebs Soris. amitom aseTi konfliqtebi yvelaze Znelad gadasawyvetia, 
vinaidan sasworis or mxares aris uflebebi da Tavisuflebebi, romlebic apriori im-
saxureben Tanabar pativiscemas. rac ar unda mimzidvelad mogveCvenos, ̀ dabalanseba~ 
ufro axlosaa mowodebasTan, vidre meTodologiasTan. is gulisxmobs winaaRmdego-
brivi uflebebis Sewonas erTmaneTis mimarT da prioritetis miniWebas im uflebis-
Tvis, romelic ufro meti `mniSvnelobis~ mqoned iTvleba. am metaforasTan dakav-
Sirebuli problemebi saTanadod dasabuTebulia. Tavad imis warmosaxva, rom erTi 
ufleba `iwoneba~ meoris mimarT, gulisxmobs imas, rom unda arsebobdes garkveuli 
zogadi skala, romlis mixedviTac maTi Sesabamisi mniSvnelobebi (an `wona~) SeiZleba 
gaizomos, romelic, rogorc CvenTvis cnobilia, sinamdvileSi ar arsebobs. piradi 
cxovrebis uflebis dabalanseba, magaliTad, sityvis uflebis sapirispirod an ekle-
siis mier religiis arCevis Tavisuflebis dabalanseba misi TanamSromlebis sityvis 
Tavisuflebis sapirispirod, rogorc iTqva, `ufro imas hgavs, rom vimsjeloT, esa 
Tu is xazi ufro grZelia Tu esa Tu is qva ufro mZime23~. samarTlis Teoretikosebs 
Soris es problema araTanabarzomierebis problemis saxiT aris cnobili24.

amrigad, dRes uflebaTa konfliqtebi gulisxmobs gadawyvetis originalur gzas, 
magram etapebi jer kidev Camosayalibebelia. Cven SegviZlia gavyveT germaneli 
konstituciuri samarTlis specialistis k. heses mier SeTavazebul xazs, romel-
sac `praqtikuli kompromisi~ (“concordance pratique~)25 ewodeba da romelic aisaxeba 
Bundesverfassungsgericht-is mier miRebul rig gadawyvetilebebSi. rodesac Cven vawy-
debiT urTierTsawinaaRmdego uflebebs, araadekvaturi iqneba, rom dauyovnebliv 

19 adamianis uflebaTa evropuli sasamarTlo, `osmani gaerTianebuli samefos winaaRmdeg~, 1998 wlis 28 oq-
tombris gadawyvetileba, § 116.
20 adamianis uflebaTa evropuli sasamarTlo (didi palata), `z. da sxvebi gaerTianebuli samefos winaaRmdeg~, 
2001 wlis 10 maisis gadawyvetileba, § 74.
21 adamianis uflebaTa evropuli sasamarTlo (didi palata), `odievri safrangeTis winaaRmdeg~, 2003 wlis 13 
Tebervlis gadawyvetileba (saidumlo miwodeba).
22 adamianis uflebaTa evropuli sasamarTlo (didi palata), `von hanoveri germaniis winaaRmdeg~, 2004 wlis 
24 ivnisis gadawyvetileba.
23 ‘Bendix Autolite Cort. V. Midwesco Enterprises, Inc., et al.’, 486 U.S. 888, 897 (1988) (Scalia, J., diss.).
24 ix. inter alia, r. Cangis `araTanazomiereba, Seudarebloba da praqtikuli azrovneba~, kembriji, harvardis 
universitetis presa, 1997w. b. fridmanis “Le sens des Lois“ briuseli, brulanti, 2005, gv. 436; aseve, am nawilis 
boloSi moyvanili avtorebi.
25 k. hese "Grundzüge des Verfassungsrechts der Bundesrepublik Deutschland", haidelbergi, s.f. miuleri, 1984, me-14 gamoc., 
nos. 71 et seq. `praqtikuli konsensusis~ Temaze ix. aseve f. miuleri “Discours de la méthode juridique” germanulidan 
Targmani o.JuanJanis mier, parizi, PUF, 1996, gv. 285-287 da s. van drugenbroeki “La proportionnalité dans le droit de la 
Convention européenne des droits de l’homme. Prendre l’idée simple au sérieux”, briuseli, Publications des Facultés Universitaires 
Saint-Louis / Bruylant, 2001, gv. 212 da gv-bi. 709-710.
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mivmarToT dabalansebas, raTa ganvsazRvroT, Tu romeli uflebaa `ufro woniani~ 
da imsaxurebs msxverpls sxva uflebebis mxridan. albaT ukeTesi iqneba, vnaxoT, 
realuria Tu ara garkveuli kompromisebis miRweva orive mxridan, raTa SeZle-
bisdagvarad Tavidan iqnes acilebuli msxverplad Sewirva orive mxarisaTvis. am 
midgomis originaluroba mdgomareobs imaSi, rom is stimuls aZlevs iseT gadawyve-
tilebebs, romlebic maqsimalurad inarCuneben or urTierTsawinaaRmdego uflebas, 
nacvlad imisa, rom moZebnon balansis wertili maT Soris26.

amasve gulisxmobs 2006 wlis 29 ivnisis gadawyvetileba saqmeze `olingeri avs-
triis winaaRmdeg~. 1998 wlis 30 oqtombers mosarCelem Seatyobina zalcburgis 
federaluri policiis organos, rom yvela wmindanis xsenebis dRes (1 noemberi) 
dilis 9:00 sT-dan 13:00 sT-mde is gamarTavda mitings zalcburgis municipalur sa-
saflaoze omis memorialis win II msoflio omis dros SS–is mier mokluli zalcbur-
geli ebraelebis xsovnis pativsacemad. is aRniSnavda, rom SesaZlebeli iyo, mitin-
gis dro damTxveoda IV amxanagobis (Kameradschaft IV) Sekrebas II msoflio omis dros 
SS–is daRupuli jariskacebis ukvdavsayofad. 1998 wlis 31 oqtombers zalcburgis 
federalurma policiam akrZala mitingi, xolo 1999 wlis 17 agvistos zalcburgis 
sazogadoebrivi usafrTxoebis organom uaryo mosarCelis mier am gadawyvetilebis 
sawinaaRmdegod Setanili apelacia. policiisa da sazogadoebrivi usafrTxoebis 
organoebma CaTvales, rom saWiro iyo mosarCelis mier dagegmili RonisZiebis akr-
Zalva, raTa amas xeli ar SeeSala IV amxanagobis xsovnisadmi miZRvnili Sekrebisa-
Tvis, romelic iTvleboda saxalxo ceremoniad da ar sWirdeboda nebarTva. `saqmis 
garemoebebze dayrdnobiT sasamarTlosTvis ar aris damajerebeli saxelmwifos ar-
gumentacia, rom orive Sekrebis daSveba, prevenciuli zomebis miRebasTan erTad, ro-
goric aris policiis daswrebis uzrunvelyofa ori Sekrebis erTmaneTisgan gamij-
vnis mizniT, ar iyo SesaZlo alternativa, romliTac daculi iqneboda mosarCelis 
Tavisuflad Sekrebis ufleba maSin, rodesac uzrunvelyofili iqneboda saTanado 
dacva sasaflaoze damswreTa uflebebis TvalsazrisiT~27.

b. rac Seexeba konvenciis ZiriTad debulebebs – Tavad uflebebsa da Tavisufle-
bebs, romlebic daculia konvenciis I nawilSi, me-2 – me-18 muxlebSi – mokled gamo-
vyof yvelaze mniSvnelovan momentebs zogierT muxlTan dakavSirebiT28. Cvens winaSe 
ramdenime axali sakiTxi dgas.

26 ix. o de Suteri da fr. tulkensi `uflebaTa konfliqti: adamianTa uflebebis evropuli sasamarTlo, ro-
gorc pragmatuli instituti~, e. bremsi (red.) `konfliqti fundamentur uflebebs Soris.
27 adamianis uflebaTa evropuli sasamarTlo, `olingeri avstriis winaaRmdeg~, 2006 wlis 29 ivnisis gadawy-
vetileba, § 48.
28 zogadi mimoxilvisTvis ix. k.reidis `praqtikosis saxelmZRvanelo adamianTa uflebebis evropuli konvencii-
saTvis~, londoni, Sweet & Maxwell, me-3 gamocema, 2008.
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1. TavisuflebasTan dakavSirebuli uflebebi

muxli 2.  sicocxlis ufleba

aq sasamarTlos winaSe mdgomi mTavari sakiTxebia sicocxlis dawyeba da damTavreb a.

sasamarTlos winaSe rTuli eTikuri, moraluri da socialuri problemebi dgeba, 
romlebic sicocxlis Sewyvetas ukavSirdeba. bolo periodSi italiaSi momxdari 
sadavo SemTxveva, romelic Seexeboda sakuTari mSoblebis moTxovniT xelovnuri 
kvebis milis moxsnas eluana endagosTvis, romelic Seuqcevad vegetatiur mdgoma-
reobaSi imyofeboda 1992 wels momxdari seriozuli avariis Semdeg, sasamarTlos 
winaSe wardgenili iqna zogierTi sicocxlis damcveli organizaciis Txovnis Tan-
xlebiT, mieRoT droebiTi zomebi sakvebi milis moxsnis Tavidan acilebis mizniT. 
Tumca Txovna ar dakmayofilda, vinaidan sarCelis warmdgen organizaciebs msxver-
plis statusi ara aqvT29.

aseve winaaRmdegobrivi iyo saqme `daian friTi gaerTianebuli samefos winaaRm-
deg~, romlis Sedegadac miRebuli iqna erTsulovani gadawyvetileba saqmis konkre-
tuli garemoebebis Sesaxeb. sasamarTloSi sarCelis Setanis momentSi q-ni friTi 
imyofeboda motoneironuli daavadebis gviandel stadiaze. is acxadebda, rom sxvisi 
daxmarebiT suicidis zogadi akrZalva inglisis kanonmdeblobaSi arRvevda misi si-
cocxlis uflebas konvenciis me-2 muxlis mixedviT, uflebas, romelic, misi waruma-
tebeli argumentaciiT, moicavda Tanmdev uflebas, sakuTari arCevaniT gadaewyvita, 
rodis da rogor daesrulebina Tavisi sicocxle. is aseve davobda, rom piradi 
cxovrebis pativiscemis ufleba me-8 muxlis safuZvelze Seicavda aseve pirovne-
bis damoukideblobis uflebas im TvalsazrisiT, rom adamians aqvs ufleba, gaake-
Tos arCevani Tavis sxeulTan mimarTebaSi da miiRos zomebi, raTa Tavidan aicilos 
sicocxlis araRirseulad da mtkivneulad dasruleba. me-2 muxlTan dakavSirebiT 
sasamarTlom daadgina, rom is `ar aris darwmunebuli, rom me-2 muxliT garantire-
buli sicocxlis ufleba SeiZleba ganmartebuli iyos rogorc uaryofiTi aspeqtis 
Semcveli~ da rom `me-2 muxli ar SeiZleba, enis damaxinjebis gareSe, ganmartebu-
li iyos rogorc diametrulad sapirispiro uflebis, kerZod, sikvdilis uflebis 
mimniWebeli~30. Sesabamisad, sasamarTlo `adgens, rom sikvdilis aranairi ufleba, 
mesame piris xeliT Tu saxelmwifo organos daxmarebiT, ar SeiZleba warmodgebodes 
konvenciis me-2 muxlidan~31. rac Seexeba me-8 muxls, maSin, rodesac sasamarTlo ar 
gamoricxavda, rom kanoni Caeria mosarCelis uflebaSi, iyos damoukidebeli pirov-

29 adamianis uflebaTa evropuli sasamarTlo, ̀ ada rosi da sxvebi italiis winaaRmdeg~, 2008 wlis 16 dekembris 
gadawyvetileba (dauSvebeli).
30 adamianis uflebaTa evropuli sasamarTlo, `friTi gaerTianebuli samefos winaaRmdeg~, 2002 wlis 29 apri-
lis gadawyvetileba, § 39.
31 Ibid., § 40.
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neba, man daadgina, rom aRniSnuli Careva gamarTlebulia iseTi susti da socialu-
rad daucveli adamianebis dacvis interesebiT, romelTac ara aqvT unari, miiRon 
informirebuli gadawyvetilebebi sicocxlis xelyofisken gamiznuli qmedebis sapi-
rispirod32.

rac Seexeba sicocxlis dawyebis sakiTxs, 2007 wlis 10 aprils gamotanil gadawy-
vetilebaSi saqmeze `evansi gaerTianebuli samefos winaaRmdeg~ mosarCele Cioda, 
rom inglisis kanonmdeblobis debulebebi, romelTa Tanaxmad embrionebi unda ga-
nadgurebuliyo mas Semdeg, rac misma yofilma partniorma ukan gamoiTxova Tanxmoba 
maT xangrZliv Senaxvaze, arRvevda embrionebis sicocxlis uflebas konvenciis me-2 
muxlis sawinaaRmdegod. sasamarTlos didi palatis 2006 wlis 7 martis gadawyveti-
lebaSi moyvanili argumentebis damowmebiT, didma palatam daadgina, rom embrionebs 
(...) ar gaaCniaT sicocxlis ufleba konvenciis me-2 muxlis gansazRvrebiT da amitom 
adgili ar hqonia am debulebis darRvevas~33. am SemTxvevam aseve warmoSva sakiTxi 
xelovnur ganayofierebaze Tanxmobis Sesaxeb: sasamarTlom daadgina, rom 1990 wlis 
aqtis safuZvelze mkafio da principuli wesis miRebiT, romelic ganmartebuli iqna 
mxareebisTvis da garkveviT iyo Camoyalibebuli orive maTganis mier xelmoweril 
formebSi, romelTa Tanaxmadac nebismieri mxaris Tanxmoba SeiZleba gamoTxovili 
iqnes nebismier etapze embrionis implantaciis momentamde, gaerTianebuli samefo 
ar gascdenia misTvis miniWebuli Tavisufali Sefasebis sazRvrebs da ar daurRvevia 
samarTliani wonasworoba, romelic moTxovnilia konvenciis me-8 muxliT~34.

samarTlebrivi sistemis adekvaturobis TvalsazrisiT, Canasaxis dacvis sakiTxi, 
romelic ganadgurebuli iqna eqimis daudevrobis Sedegad, ganxiluli iqna sasa-
marTlos mier saqmeSi `vo safrangeTis winaaRmdeg~35, romelSic sasamarTlom mxe-
dvelobaSi miiRo erTmaneTisgan gansxvavebuli da xSirad urTierTsawinaaRmdego 
uflebebisa da Tavisuflebebis erTmaneTTan dapirispirebis delikaturi problema, 
razec pretenzias acxadebs qali, deda an mama erTmaneTis mimarT da jer kidev ar-
dabadebul bavSvTan dakavSirebiT.

saqmis `tusiaki poloneTis winaaRmdeg~ arsi mdgomareobda im procedurul garan-
tiebSi, romlebic SeTavazebuli iyo qalisTvis, romelic cdilobda, ganexorciele-
bina Tavisi ufleba samedicino CvenebiT abortis gakeTebaze adgilobrivi kanonis 
Tanaxmad36.

32 Ibid., § 74.
33 adamianis uflebaTa evropuli sasamarTlo (didi palata), `evansi gaerTianebuli samefos winaaRmdeg~, 2007 
wlis 10 aprilis gadawyvetileba, § 56.
34 adamianis uflebaTa evropuli sasamarTlo, `evansi gaerTianebuli samefos winaaRmdeg~, 2006 wlis 7 martis 
gadawyvetileba, § 69.
35 adamianis uflebaTa evropuli sasamarTlo (didi palata), `vo safrangeTis winaaRmdeg~, 2004 wlis 8 ivlisis 
gadawyvetileba.
36 adamianis uflebaTa evropuli sasamarTlo, `tusiaki poloneTis winaaRmdeg~, 2007 wlis 20 martis gadawy-
vetileba.
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muxli 3.  wamebis da araadamianuri an Rirsebis Semlaxveli mopyrobis akrZalva 

am debulebis siZliere imaSia, rom mas SeuZlia gamoiwvios jaWvuri reaqcia (“un 
effet par ricochet”) da konvenciis moqmedebis arealSi moaqcios sxva sferoebic. ase 
rom am uflebis gamoyeneba SesaZlebelia, arapirdapir, iseTi situaciebis mosagva-
reblad, rodesac sasowarkveTilebaSi myofi adamianebis (magaliTad, ucxoelebis) 
gaZevebis SemTxvevaSi safrTxe eqmneba adamianur Rirsebas.

upirveles yovlisa, axalma sasamarTlom muSaobis dasawyisSive gaavrcela Zlieri 
gzavnili. 1999 wlis 28 ivlisis gadawyvetilebaSi saqmeze `selmuni safrangeTis wi-
naaRmdeg~ wamebis faqtze saCivarTan mimarTebaSi, romelSic monawileobda policia, 
sasamarTlom xazi gausva, rom: `garkveuli qmedebebi, romlebic warsulSi klasifi-
cirdeboda rogorc `araadamianuri da Rirsebis Semlaxveli mopyroba~, `wamebisgan~ 
gansxvavebiT, SeiZleba sxvagvarad iqnes klasificirebuli momavalSi. is emxroba 
mosazrebas, rom progresulad mzardi maRali standarti, romelic moiTxoveba ada-
mianis uflebebisa da fundamenturi Tavisuflebebis dacvis sferoSi, Sesabamisad da 
aucileblad moiTxovs ufro met simtkices demokratiuli sazogadoebebis fundamen-
turi Rirebulebebis darRvevebis Sefasebisas~37.

Cemi azriT, am debulebis roli izrdeba yvela situaciaSi, romelic moicavs daka-
vebas, rodesac adamianebs aRukveTen Tavisuflebas.

policiis mier dakavebis situaciaSi sasamarTlos `ufro meti simtkicis~ magaliTia 
2006 wlis 7 dekembers miRebuli gadawyvetileba saqmeze `Seidaevi ruseTis winaaR-
mdeg~, romelSic sasamarTlo adgens, rom wamebis tolfasia mdgomareoba, rodesac 
momCivans policiis ganyofilebaSi yofnis dros gamudmebiT scemda xuTi policieli, 
romlebic cdilobdnen, aeZulebinaT is, eRiarebina samarTaldarRvevis Cadena38.

magram, vinaidan sasamarTlom pirvelad miiRo gadawyvetileba 1999 wlis 16 de-
kembers gamotanil gadawyvetilebaSi saqmeze `v. da t.v. gaerTianebuli samefos wi-
naaRmdeg~, rom `kiTxva, iyo Tu ara mopyrobis mizani msxverplis Seuracxyofa an dam-
cireba, aris Semdgomi faqtori, romelic unda iqnes gaTvaliswinebuli (...), magram 
raime aseTi miznis ararseboba gadaWriT ver gamoricxavs me-3 muxlis darRvevis 
damtkicebas~39, amiT is uSvebs iseTi sakiTxebis ganxilvas, romlebic dakavSirebulia 
cixeebSi patimrebisadmi obieqturad araadamianur da damamcirebel mopyrobasTan: 
gadaWedili saknebi, saknebis zoma, cudi pirobebi da Senoba-nagebobebi, cudi sani-

37 adamianis uflebaTa evropuli sasamarTlo (didi palata), `selmuni safrangeTis winaaRmdeg~, 1999 wlis 28 
ivlisis gadawyvetileba, § 101.
38 adamianis uflebaTa evropuli sasamarTlo, `Seidaievi ruseTis winaaRmdeg~, 2006 wlis 7 dekembris gadawy-
vetileba. aseve ix. adamianis uflebaTa evropuli sasamarTlo, `olmezi TurqeTis winaaRmdeg~, 2007 wlis 20 
Tebervlis gadawyvetileba.
39 adamianis uflebaTa evropuli sasamarTlo (didi palata), `v. gaerTianebuli samefos winaaRmdeg~, 1999 wlis 
16 dekembris gadawyvetileba § 71, In fine, adamianis uflebaTa evropuli sasamarTlo (didi palata), `T. gaer-
Tianebuli samefos winaaRmdeg~, 1999 wlis 16 dekembris gadawyvetileba; § 69 In fine.
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tariuli da higienuri pirobebi, janmrTelobis problemebi, siRaribe da a.S. Cemi 
azriT, am mimarTulebiT wamyvani saqmea `kudla poloneTis winaaRmdeg~, romelSic 
sasamarTlos 2000 wlis 16 oqtombris gadawyvetilebaSi naTqvamia: `sasamarTlo 
adgens, rom am debulebis Tanaxmad, saxelmwifo valdebulia, uzrunvelyos, rom pa-
timrobaSi adamiani imyofebodes adamianuri Rirsebis TvalsazrisiT sakadris piro-
bebSi (...) da patimrobis praqtikuli moTxovnebidan gamomdinare misi janmrTeloba 
da keTildReoba iyos saTanadod daculi (...)~40.

konvenciis me-3 muxlis farglebSi iyo rigi SemTxvevebisa, romlebic ukavSirde-
boda uxeS mopyrobas41 da patimrobis pirobebs42. ramdenime gadawyvetilebaSi sasa-
marTlom daaskvna, rom mopyroba, romelic ganxorcielda mosarCeleebis mimarT, 
utoldeboda wamebas43. susti janmrTelobis, xandazmuli an moralurad meryevi ada-
mianebis patimrobaSi yolis problema ganxiluli iyo saqmeebSi `muiseli safrange-
Tis winaaRmdeg~44 da `henafi safrangeTis winaaRmdeg~45. 2004 wlis 2 dekembris ga-
dawyvetileba saqmeze `farbTusi latviis winaaRmdeg~ Seexeboda 83 wlis paraliCian 
patimars, romelsac bralad edeboda danaSauli kacobriobis winaSe genocidi da 
romelic rCeboda cixeSi erT welze meti xnis manZilze mas Semdeg, rac cixis admi-
nistraciam aRmoaCina, rom mas ar gaaCnia arc saWiro aRWurviloba da arc perso-
nali saTanado mkurnalobis uzrunvelsayofad. miuxedavad samedicino angariSebisa, 
romlebic iZleodnen ganTavisuflebis rekomendacias, adgilobrivi sasamarTloebi 
uars acxadebdnen aseTi brZanebis gacemaze. evropis sasamarTlom daadgina, rom ad-
gili hqonda konvenciis me-3 muxlis darRvevas. 2006 wlis 24 oqtombris gadawyveti-

40 adamianis uflebaTa evropuli sasamarTlo (didi palata), `kudla TurqeTis winaaRmdeg~, 2000 wlis 26 oq-
tombris gadawyvetileba, § 94.
41 patimrebisadmi uxeSi mopyrobis Temaze ix., magaliTad, adamianis uflebaTa evropuli sasamarTlo, `kolaki 
da filiceri TurqeTis winaaRmdeg~, 2004 wlis 8 ianvris gadawyvetileba da adamianis uflebaTa evropuli sa-
samarTlo, `balogi ungreTis winaaRmdeg~, 2004 wlis 20 ivlisis gadawyvetileba. aseve ix. adamianis uflebaTa 
evropuli sasamarTlo, `martinez sala da sxvebi espaneTis winaaRmdeg~, 2004 wlis 2 noembris gadawyvetileba, 
sadac sasamarTlo adgens, rom adgili hqonda procedurul darRvevas, magram ara arsebiT darRvevas. ramde-
nime saqme Seexeba dakavebis dros cud mopyrobas: adamianis uflebaTa evropuli sasamarTlo, `r.l. da m.-j.d. 
safrangeTis winaaRmdeg~, 2004 wlis 19 maisis gadawyvetileba; adamianis uflebaTa evropuli sasamarTlo, ̀ to-
teva bulgareTis winaaRmdeg~, 2004 wlis 19 maisis gadawyvetileba; adamianis uflebaTa evropuli sasamarTlo, 
`krastanovi bulgareTis winaaRmdeg~, 2004 wlis 30 seqtembris gadawyvetileba; adamianis uflebaTa evropuli 
sasamarTlo, `barbu angelesku rumineTis winaaRmdeg~, 2004 wlis 5 oqtombris gadawyvetileba.
42 ix. adamianis uflebaTa evropuli sasamarTlo, `iorgovi bulgareTis winaarmdeg~ da adamianis uflebaTa 
evropuli sasamarTlo, `b. bulgareTis winaaRmdeg~, 2004 wlis 11 martis gadawyvetilebebi sikvdilmisjili 
patimrebis Sesaxeb.
43 ix. adamianis uflebaTa evropuli sasamarTlo, `bati da sxvebi TurqeTis winaaRmdeg~, 2004 wlis 3 ivnisis ga-
dawyvetileba; adamianis uflebaTa evropuli sasamarTlo (didi palata), `ilasku da sxvebi moldovisa da ru-
seTis winaaRmdeg~, 2004 wlis 8 ivlisis gadawyvetileba; adamianis uflebaTa evropuli sasamarTlo, `bursuki 
rumineTis winaaRmdeg~, 2004 wlis 12 oqtombris gadawyvetileba; adamianis uflebaTa evropuli sasamarTlo, 
`abdulsamet iamani TurqeTis winaaRmdeg~, 2004 wlis 2 noembris gadawyvetileba.
44 adamianis uflebaTa evropuli sasamarTlo, `muiseli safrangeTis winaaRmdeg~, 2002 wlis 14 noembris ga-
dawyvetileba. saqme exeboda patimars, romelic kibos sawinaaRmdego mkurnalobas gadioda. sasamarTlom daad-
gina konvenciis me-3 muxlis darRveva.
45 adamianis uflebaTa evropuli sasamarTlo, `henafi safrangetis winaaRmdeg~, 2003 wlis 27 noembris gadawy-
vetileba. saqme Seexeboda xandazmuli patimris hospitalizaciis pirobebs. sasamarTlom daadgina konvenciis 
me-3 muxlis darRveva.
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lebaSi saqmeze `vinsenti safrangeTis winaaRmdeg~ sasamarTlom daadgina konvenciis 
me-3 muxlis darRveva invalidi patimris patimrobis pirobebTan dakavSirebiT.

2006 wlis 11 ivlisis gadawyvetileba saqmeze ̀ jalohi germaniis winaaRmdeg~ Zalze 
sainteresoa iZulebiTi samedicino Carevebis problemis kuTxiT. mosarCele (narkoti-
kebiT movaWre) acxadebda, rom is gaxda araadamianuri da Rirsebis Semlaxveli mo-
pyrobis msxverpli imis Sedegad, rom policiis oficrebma mas iZulebiT miaRebines 
pirsasaqmebeli wamlebi ara samkurnalo, aramed samarTlebrivi motiviT (danaSaulis 
Cadenis mtkicebulebebis mopovebis mizniT). sasamarTlom CaTvala, rom `iZulebiTi 
samedicino Carevis nebismieri gamoyeneba danaSaulis samxilis mopovebis mizniT 
unda iyos damajereblad gamarTlebuli konkretuli saqmis faqtebze dayrdnobiT. 
es gansakuTrebiT Seexeba iseT SemTxvevebs, rodesac procedura gamiznulia adamia-
nis sxeulidan faqtobrivi masalis mopovebisaTvis im danaSaulze, romelSic is aris 
eWvmitanili. aseTi moqmedebis gansakuTrebiT intruziuli xasiaTis gamo aucile-
belia saqmis garemoebebis dawvrilebiT Seswavla. amasTan dakavSirebiT saTanado 
yuradReba unda daeTmos gansaxilveli danaSaulis simZimes. samarTaldamcavma orga-
nom aseve unda aCvenos, rom man ganixila mtkicebulebaTa mopovebis alternatiuli 
meTodebi. amasTan, proceduram eWvmitanilis janmrTelobas ar unda Seuqmnas raime 
saxis xangrZlivi zianis safrTxe~46. mocemul SemTxvevaSi sasamarTlom daadgina, rom 
`sadavo zomam miaRwia simkacris minimalur dones, rodesac saWiroa, rom is moeqces 
me-3 muxlis moqmedebis areSi. samarTaldamcavma organom ganaxorciela mosarCelis 
gonebrivi da fizikuri xelSeuxeblobis seriozuli xelyofa misi survilis sawi-
naaRmdegod. policielebma aiZules is, rom aeria guli ara samedicino miznebisTvis, 
aramed samxilis mopovebis mizniT, romlis mopovebac maT SeeZloT naklebad intru-
ziuli meTodebiT. im formam, romliTac ganxorcielda sadavo procedura, gamoiw-
via mosarCeleSi SiSis, sibrazisa da arasrulyofilebis grZnoba, rasac SeeZlo misi 
Seuracxyofa da Rirsebis Selaxva. ufro metic, procedura Seicavda riskebs mosar-
Celis janmrTelobisaTvis, Tundac imiT, rom winaswar ar iyo Sedgenili saTanado 
anamnezi. marTalia, es ganzraxuli ar iyo, magram procedura Catarda imgvarad, rom 
mosarCeles miadga rogorc fizikuri tkivili, ise gonebrivi travma. aqedan gamomdi-
nare, mis mimarT ganxorcielda araadamianuri da Rirsebis Semlaxveli qmedeba, rac 
ewinaaRmdegeba konvenciis me-3 muxls~47.

dabolos, sapatimroSi janmrTelobis uflebis mamoZravebeli Zala me-3 muxlis 
evoluciur interpretaciebTan erTad warmoSobs axal SekiTxvebs, gansakuTrebiT im 
dialogis kuTxiT, romelic ukve mimdinareobs konvenciis me-3, me-2 da me-8 muxlebs 
Soris. magaliTad, SeiZleba daisvas kiTxva, miscems Tu ara sasamarTlos saSualebas 
makaracisis48 precedenti, momavalSic daaskvnas, rom konvenciis me-2 muxli irRveva, 

46 adamianis uflebaTa evropuli sasamarTlo (didi palata), `jalohi germaniis winaaRmdeg~, 2006 wlis 11 
ivlisis gadawyvetileba, § 71.
47 Ibid., § 82.
48 adamianis uflebaTa evropuli sasamarTlo (didi palata), `makaracisi saberZneTis winaaRmdeg~, 2004 wlis 20 
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rodesac patimris janmrTelobis gauareseba aRwevs im stadias, roca misi gadarCena 
eWvqveS dgeba. analogiurad, gadawyvetilebebi, romlebic miRebuli iqna saqmeebze 
`jalohi germaniis winaaRmdeg~49 da `veinraiti gaerTianebuli samefos winaaRmdeg~50, 
miuTiTeben konvenciis me-3 da me-8 muxlebs Soris mWidro kavSirze adamianis fi-
zikuri da fsiqologiuri xelSeuxeblobis kuTxiT. SeiZleba warmoidginoT, rom 
momavalSi sapatimroSi janmrTelobis uflebis sakiTxi miuaxlovdeba konvenciis 
me-2 da me-3 muxlebs. zogadad ki ismis kiTxva, Tu ra zemoqmedebas moaxdens pre-
cedentuli samarTlis miRwevebi sapatimroSi janmrTelobis uflebis mimarTule-
biT wlebis ganmavlobaSi konvenciis sxva debulebebze. xom ar daadgens momavalSi 
evropis sasamarTlo ubralod `janmrTelobis uflebas~ `sapatimroSi janmrTelo-
bis uflebis~ safuZvelze? amas dro gviCvenebs. udavoa is, rom `janmrTeloba~ ukve 
aris konvenciis moqmedebis sferos nawili da mudam iq darCeba.

kidev erTi sfero aris TavSesafari da gaZevebis procedurebi, sxvaTa Soris, te-
rorizmTan mimarTebaSi. Cven winaSea Semdegi paradoqsi: aSkaraa da sazogadod aRia-
rebulia, rom terorizmi, TavisTavad, safrTxes uqmnis adamianis zogierTi yvelaze 
fundamenturi uflebisa da faseulobis arsebobas. am TvalsazrisiT upriani iqneba 
gavixsenoT, rom jer kidev 1978 wlis 18 ianvris gadawyvetilebaSi saqmeze `irlan-
dia gaerTianebuli samefos winaaRmdeg~ sasamarTlo xazgasmiT aRniSnavda, rom te-
roristuli saqmianoba `aris adamianis uflebebis aSkara upativcemuloba~51. aseve 
iyo 2006 welsac. rogorc jei-pi kosta ixsenebs, `sasamarTlo yovelTvis Tvlida 
terorizms adamianis uflebebis udides darRvevad~52. magram brZola terorizmis 
winaaRmdeg, Tavis mxriv, aseve pasuxismgebelia pirovnuli uflebebisa da Tavisu-
flebebis mniSvnelovani nawilis xelyofaze. zogierTi am paradoqss aRwers rogorc 
pirdapir da arapirdapir kavSirs adamianis uflebebsa da terorizms Soris: kavSiri 
pirdapir Cans, rodesac teroristebi klaven an zians ayeneben udanaSaulo moqala-
qeebs, arTmeven maT kuTvnil Tavisuflebas da azianeben maT sakuTrebas an safrTxis 
qveS ayeneben koleqtiur sakuTrebas, rogoric aris erovnuli usafrTxoeba da sa-
zogadoebrivi wesrigi; kavSiri arapirdapir Cans, rodesac saxelmwifos reagireba 

dekembris gadawyvetileba, § 49.
49 adamianis uflebaTa evropuli sasamarTlo (didi palata), `jalohi germaniis winaaRmdeg~, 2006 wlis 11 
ivlisis gadawyvetileba.
50 adamianis uflebaTa evropuli sasamarTlo `veinraiti gaerTianebuli samefos winaaRmdeg~, 2006 wlis 26 
seqtembris gadawyvetileba. saqme Seexeba sapatimroebis stumrebis Cxrekas, rodesac maT ar Sehxebia cixis per-
sonali. sasamarTlom am SemTxvevaSi ixelmZRvanela konvenciis me-8 da ara me-3 muxliT, im motiviT, rom perso-
nalsa da mosarCeleebs Soris ar yofila fizikuri kontaqti. gadawyvetileba gulisxmobs, rom fizikuri da/an 
fsiqologiuri xelSeuxeblobis darRveva, romelic ar aRwevs minimalur zRvars, rom gamoiwvios me-3 muxlis 
darRveva, safuZvels udebs me-8 muxlis moqmedebas. amgvarad, me-8 muxli `gamoiyeneba me-3 muxlis Semcvlelad~ 
(ix. f. sudre, «Droit de la Convention européenne des droits de l’homme », La Semaine juridique, №. 4 (2007), gv. 21).
51 adamianis uflebaTa evropuli sasamarTlo, `irlandia gaerTianebuli samefos winaaRmdeg~, 1978 wlis 18 
ianvris gadawyvetileba, § 149.
52 j.-p. kosta, `adamianis uflebebis dayeneba terorizmis winaaRmdeg brZolis centrSi – adamianis uflebaTa 
evropuli sasamarTlos mosamarTlis Sexeduleba~, adamianis uflebaTa generalur direqciaSi, maRali donis 
seminaris masalebi `adamianis uflebebis dacva terorizmTan brZolis dros~ (strasburgi, 13-14 ivnisi, 2005), 
strasburgi, evropis sabWo, 2006, gv. 28.
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terorizmis sapasuxod iwvevs iseTi politikisa da praqtikuli meTodebis miRebas, 
romelTac SeuZliaT safrTxe Seuqmnan adamianis fundamentur uflebebs.53 aqedan ga-
momdinareobs is, rom saxelmwifoebis winaSe dgas ormagi pasuxismgebloba adamianis 
uflebaTa evropuli konvenciis Tanaxmad. erTi mxriv, maT akisriaT valdebuleba, 
efeqtianad ebrZolon terorizms, xolo, meore mxriv, isini valdebulni arian, pati-
vi scen adamianis uflebebs anti an kontrteroristuli zomebis ganxorcielebisas54. 
swored es aris saqmeze `saadi italiis winaaRmdeg~ 2008 wlis 28 Tebervlis gadawy-
vetilebis arsi: maSin, rodesac gaerTianebuli samefo, romelic sargeblobda Tavisi 
uflebiT, Careuliyo rogorc mesame mxare, mouwodebda sasamarTlos, gaeuqmebina 
Cahalis saqmeze miRebuli gadawyvetileba, sasamarTlom (didma palatam) erTxmad 
daamtkica, rom mosarCelis, romelic eWvmitanili iyo, magram ar iyo braldebuli 
teroristul saqmianobaSi, gaZeveba tunisSi, sadac mas eloda wamebis seriozuli 
safrTxe, iqneboda konvenciis me-3 muxlis darRveva.

muxli 4. monobisa da iZulebiTi Sromis akrZalva

2005 wlis 26 ivliss saqmeze `siliadini safrangeTis winaaRmdeg~ principulad 
axali gadawyvetilebis miRebiT sasamarTlom pirvelad mimarTa am debulebas iZule-
biTi Sromis SemTxvevaSi – saqme exeboda axalgazrda togoel qals, romelic muSaob-
da frang wyvilTan iseT mdgomareobaSi, romelic, sasamarTlos SefasebiT, monobis 
tolfasi iyo (is muSaobda maT saxlebSi TiTqmis TxuTmeti saaTi dReSi ramdenime 
wlis manZilze, dasvenebis dReebisa da anazRaurebis gareSe, mas aseve ar gaaCnda pi-
radobis damadasturebeli sabuTebi da emigrantis statusi). am saqmeSi sasamarTlo 
adasturebs, rom saxelmwifoebs akisriaT pozitiuri valdebuleba, miiRon sisxlis 
samarTlis kanonmdebloba, romelic daawesebs sasjels konvenciis me-4 muxliT akr-
Zaluli saqmianobisTvis, da ganaxorcielon is praqtikaSi – es niSnavs efeqtiani 
gamoZiebis Catarebas. faqtobrivad es gadamwyveti iyo, radgan safrangeTis sisxlis 
samarTlis kanonmdeblobis mixedviT, arc monoba da arc iZulebiTi Sroma ar iyo 
klasificirebuli rogorc samarTaldarRveva.

muxli 5. Tavisuflebisa da xelSeuxeblobis ufleba

saqmeSi `gusinski ruseTis winaaRmdeg~55 sasamarTlom daadgina, rom adgili hqon-
da konvenciis ara mxolod me-5, aramed me-18 muxlis darRvevas, romelic ambobs, 
rom konvenciiT dadgenili SezRudvebi `ar iqneba gamoyenebuli raime sxva mizniT, 

53 s. sotiauqsi, terorizmi da uflebaTa SezRudva. adamianis uflebaTa evropuli konvencia da amerikis Seer-
Tebuli Statebis konstitucia, op. cit., pp.
54 ix. o. de Suteri da fr. tulkensi, `uflebebi konfliqtSi: adamianis uflebaTa evropuli sasamarTlo, ro-
gorc pragmatuli instituti~, op. cit., gv. 184-186.
55 adamianis uflebaTa evropuli sasamarTlo, ̀ gusinski ruseTis winaaRmdeg~, 2004 wlis 19 maisis gadawyvetileb a.
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garda im miznebisa, romelTa gamoc isini dawesda~. moqmedi ministris mier xel-
mowerili SeTanxmeba akavSirebda mosarCelis mimarT arsebuli braldebebis moxsnas 
misi mediakompaniis saxelmwifo kontrolis qveS myofi kompaniisTvis miyidvasTan. 
sasamarTlom aRniSna, rom `sajaro samarTlis iseTi saqmeebis, rogoric sisxlis 
samarTlis saqmiswarmoeba da winaswari dakavebaa, mizani ar aris maTi gamoyeneba ko-
merciuli garigebis strategiebis nawilis saxiT~ da daadgina, rom SeTanxmebis wina-
dadeba, rodesac mosarCele imyofeboda winaswar patimrobaSi, mkafiod miuTiTebda, 
rom samarTlebrivi devna misi daSinebis mizniT gamoiyeneboda. amrigad, marTalia, 
dakavebis mizani iyo momCivanis wardgena Sesabamisi sasamarTlos winaSe, me-5 muxlis 
pirveli (g) punqtis Tanaxmad, is aseve gamoyenebuli iqna sxva miznebisTvi s.

fsiqiatriuli mizniT dakavebis (muxli 5, §1) konkretuli situaciis saukeTeso maga-
liTia 2005 wlis 16 ivnisis gadawyvetileba saqmeze `storki germaniis winaaRmdeg~. 
Tavisi mamis TxovniT mosarCele datusaRebuli iyo kerZo fsiqiatriuli klinikis 
Caketil palataSi Tormet Tveze met xans. imis gaTvaliswinebiT, rom mosarCele, 
romelmac miaRwia simwifis asaks, aRniSnuli moqmedebis ganxorcielebis dros ar 
iyo gadacemuli meurveobaSi, ar daTanxmebula arc klinikaSi darCenaze da arc sa-
medicino mkurnalobaze da policiis ZaliT iqna dabrunebuli klinikaSi gaqcevis 
mcdelobis Semdeg, sasamarTlom daadgina, rom saqmis garemoebebidan gamomdinare 
adgili hqonda mosarCelis Tavisuflebis aRkveTas me-5 muxlis pirveli punqtis 
gansazRvrebiT56. am gadawyvetilebis yvelaze didi wvlili mdgomareobs pozitiuri 
valdebulebebis moqmedebis arealis gafarToebaSi Tavisuflebisa da xelSeuxeblo-
bis uflebamde da demokratiul sazogadoebaSi piradi Tavisuflebis efeqtiani da 
srulyofili dacvis aucileblobis aRiarebaSi. maSasadame, erovnuli xelisufleba 
valdebulia, miiRos pozitiuri zomebi, raTa uzrunveloyos daucveli adamiane-
bis dacva, gansakuTrebiT ki win aRudges iseTi adamianebis Tavisuflebis aRkveTas, 
romelTac icodnen an unda scodnodaT amis Sesaxeb. ufro metic, `horizontaluri 
efeqtis~ urTierTqmedebiT aseTi valdebuleba aseve moqmedebs, rodesac pirovnebis 
Tavisuflebis uflebaSi Careva xdeba kerZo pirebis moqmedebis Sedegad, rogorc 
mocemul SemTxvevaSi. garda amisa, sasamarTlo miiCnevs, rom, rogorc jandacvis, ise 
ganaTlebis sferoSi wevri saxelmwifo ver gaTavisufldeba pasuxismgeblobisgan am 
sferoSi misi valdebulebebis gadacemiT kerZo struqturebis an pirebisTvis, igi 
movalea, ganaxorcielos maTze zedamxedveloba da kontroli.

muxli 6. samarTliani sasamarTlo ganxilvis ufleba

dResdReobiT mTavari sakiTxi amasTan dakavSirebiT SeiZleba iyos me-6 muxlis 
moqmedeba, erTi mxriv, samoqalaqo uflebebisa da movaleobebis gansazRvris da, 

56 adamianis uflebaTa evropuli sasamarTlo, `storki germaniis winaaRmdeg~, 2005 wlis 16 ivnisis gadawyve-
tileba, §§ 76-77.
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meore mxriv, sisxlissamarTlebrivi braldebebis mimarT. sasamarTlos preceden-
tuli samarTali am mimarTulebiT evolucias ganicdis.

sisxlissamarTlebrivi braldebebis TvalsazrisiT sainteresoa ori gansxvavebu-
li gadawyvetileba, romlebic bolo periodSi iqna miRebuli. 2006 wlis 8 seqtem-
bris gadawyvetilebaSi saqmeze `dogmoxi germaniis winaaRmdeg~, romelic Seexeboda 
aqtivebis gayinvas, sasamarTlom gaiTvaliswina, rom qonebis dayadaRebis brZaneba 
iyo droebiTi zoma, romelic miRebuli iqna sisxlis samarTlis saqmiswarmoebis 
dros da umTavresad gamiznuli iyo im pretenziebisgan dazRvevisTvis, romlebic 
SeiZleboda mogvianebiT wamoyenebuliyo dazaralebuli mesame pirebisgan. aseTi 
pretenziebis ararsebobis SemTxvevaSi brZanebas aseve SeeZlo aqtivebis Semdgomi 
konfiskaciisgan dacva. Tumca qonebis konfiskacia unda dadgeniliyo calke saq-
miswarmoebis Sedegad sisxlis samarTlis wesiT braldebis damtkicebis Semdeg. ar 
arsebobda Cveneba imisa, rom dayadaRebis brZanebam, rogorc aseTma, raime zegavlena 
moaxdina mosarCelis sisxlis samarTlis saqmeze. am viTarebaSi sadavo gadawyveti-
lebebi, rogorc aseTi, ver CaiTvleboda mosarCelis mimarT ̀ sisxlissamarTlebrivi 
braleulobis damtkicebad~. amitom muxli 6, §1 mis sisxlis samarTlis nawilSi ar 
moqmedebda57.

SedarebisaTvis, 2006 wlis 30 maiss miRebuli ganCineba dasaSvebobis Sesaxeb sa-
qmeze `matieki poloneTis winaaRmdeg~ originaluri iyo imiT, rom sasamarTlom 
miiRo gadawyvetileba, rom me-6 muxli miesadageboda lustraciis proceduras. 
mocemul SemTxvevaSi es procedura miznad isaxavda mxolod maT dasjas, vinc ar 
Seasrula valdebuleba, gaemxila sazogadoebisTvis warsulSi maTi TanamSromloba 
komunisturi periodis saidumlo specsamsaxurebTan. rac Seexeba sasjelis simZimes, 
sasamarTlo miiCnevs, rom gadawyvetileba, romelic adgens sicrues lustraciis 
proceduraSi, ganapirobebs lustracias daqvemdebarebuli piris gaTavisuflebas 
mis mier dakavebuli sajaro samsaxuridan da ukrZalavs mas sakmaod bevr sajaro po-
ziciaze samuSaod ganacxadis Setanas aTi wlis manZilze. `marTalia, yalbi deklara-
ciis warmdgeni piris mimarT ar gamoiyeneba arc dapatimreba da arc jarima, magram, 
miuxedavad amisa, sasamarTlo miiCnevs, rom garkveuli profesiebis (politikuri Tu 
iuridiuli) praqtikuli ganxorcielebis akrZalvam, xangrZlivi droiT, SeiZleba 
Zalian seriozuli zemoqmedeba moaxdinos adamianze, riTac mas erTmeva SesaZle-
bloba, gaagrZelos profesiuli cxovreba. es SeiZleba damsaxurebuli sasjeli iyos 
poloneTis istoriuli konteqstis gaTvaliswinebiT, magram ar cvlis dakisrebuli 
sanqciis seriozulobas. amitom aRniSnuli sanqcia miCneuli unda iqnes, sul mcire, 
nawilobriv sadamsjelo da Semaferxebeli xasiaTis mqoned~58.

57 adamianis uflebaTa evropuli sasamarTlo, `dogmoxi germaniis winaaRmdeg~, 2006 wlis 8 seqtembris gadawy-
vetileba, gv. 7.
58 adamianis uflebaTa evropuli sasamarTlo, `matieki poloneTis winaaRmdeg~, 2006 wlis 30 maisis gadawyve-
tileba, § 55.
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2003 wlis 9 oqtombris gadawyvetilebam saqmeze ̀ ezehi da konorsi gaerTianebuli 
samefos winaaRmdeg~ gza gaukvala bevr qveyanaSi cixeebSi disciplinuri warmoebis 
saTanado procesis garantiebs. 2003 wlis 30 oqtombris gadawyvetilebiT saqmeze 
`ganCi italiis winaaRmdeg~ es moZraoba dasrulda konvenciis me-6 muxlis moqmedebis 
arealis gafarToebiT davebze, romlebic Seexeba patimarze dakisrebul SezRudvebs, 
vinaidan zogierTi maTgani aSkarad xvdeboda samoqalaqo uflebebisa da valde-
bulebebis sferoSi59.

rac Seexeba samoqalaqo uflebebsa da Tavisuflebebs, saxelmwifo moxeleebis mi-
marT me-6 muxlis moqmedebis TvalsazrisiT, mniSvnelovania didi palatis 2007 wlis 
19 aprilis gadawyvetileba saqmeze `vilho eskelineni da sxvebi fineTis winaaRm-
deg~, vinaidan sasamarTlo `adgens, rom unda moxdes pelegrinis saqmeSi miRebuli 
funqcionaluri kriteriumis Semdgomi ganviTareba. maSin, rodesac samarTlebri-
vi dasabuTebulobis, winaswar ganWvretis da kanonis winaSe Tanasworobis inte-
resebSia, rom sasamarTlom ar gadauxvios, sakmarisi safuZvlis gareSe, warsulSi 
ganxiluli saqmeebis precedentebidan, Tu sasamarTlo ver SeinarCunebs dinamikur 
da evoluciur midgomas, aris saSiSroeba, rom is gadaiqceva barierad reformis 
an gaumjobesebisaTvis~60. am SemTxvevaSi sasamarTlom daaskvna, rom `ZalaSi iqneba 
prezumfcia, rom me-6 muxli moqmedebs. respondenti mTavroba valdebuli iqneba, 
pirvel rigSi, daasabuTos, rom ganmcxadebel saxelmwifo mosamsaxures ara aqvs 
ufleba, mimarTos sasamarTlos erovnuli kanonmdeblobis Tanaxmad da, meore rigSi, 
gamarTlebulia saxelmwifo mosamsaxureebisTvis me-6 muxliT gansazRvruli ufle-
bebis gamoricxva~61.

Tu mivubrundebiT me-6 muxliT uzrunvelyofil garantiebs, gansakuTrebiT, mxa-
reTa saTanado mosmenis princips (“le principe du contradictoire”), delikaturi xdeba vi-
deokonferenciis sakiTxi, gansakuTrebiT, did qalaqebSi, sadac sasamarTloebsa da 
tribunalebs mniSvnelovani manZili aSorebT. 2006 wlis 5 oqtombris gadawyvetile-
ba saqmeze `marCelo viola italiis winaaRmdeg~ dResdReobiT wamyvania. Tu bral-
debulis monawileoba mosmenaSi videokonferenciis meSveobiT, TavisTavad, ar war-
moadgens konvenciis darRvevas, sasamarTlo pasuxismgebelia uzrunvelyos, rom am 
meTodis gamoyeneba yovel individualur saqmeSi emsaxurebodes legitimur mizans 
da rom sasamarTlo procesis CatarebisaTvis organizebul pirobebSi gaTvaliswi-
nebuli iqnes dacvis uflebebi, rogorc es gansazRvrulia konvenciis me-6 muxlSi62. 
aseve, sainteresoa 2007 wlis 8 Tebervlis gadawyvetileba saqmeze ̀ svarki da kavniki 

59 adamianis uflebaTa evropuli sasamarTlo, `ganCi italiis winaaRmdeg», 2003 wlis 30 oqtombris gadawyve-
tileba, § 25.
60 adamianis uflebaTa evropuli sasamarTlo (didi palata), `vilho eskelineni da sxvebi fineTis winaaRmdeg~, 
2007 wlis 19 aprilis gadawyvetileba, § 56.
61 Ibid., § 62 In fine.
62 adamianis uflebaTa evropuli sasamarTlo, `marCelo viola italiis winaaRmdeg~, 2006 wlis 5 oqtombris 
gadawyvetileba, § 67.
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sloveniis winaaRmdeg~, vinaidan sasamarTlom daaskvna, rom adgili hqonda konven-
ciis me-6 muxlis pirveli punqtis darRvevas sakonstitucio sasamarTlos miuke-
rZoeblobasTan dakavSirebiT, romelmac daadgina, rom mosamarTlis monawileoba 
warsulSi pirveli instanciis procesebSi, marTalia, savsebiT gansxvavebul ampluaSi 
– rogorc profesionali eqspertisa – kiTxvis niSnis qveS ayenebda tribunalis miu-
kerZoeblobis sakiTxs. magram SeiZleba yvelaze mniSvnelovani gadawyvetileba aris 
didi palatis mier 2008 wlis 27 noembers miRebuli gadawyvetileba saqmeze `sal-
duci TurqeTis winaaRmdeg~ policiaSi dakavebisas iuridiuli daxmarebis Sesaxe b.

muxli 7. araviTari sasjeli kanonis gareSe

rac Seexeba konvenciis me-7 muxls, kerZod ki mis me-2 punqts, aRsaniSnavia 2006 
wlis 17 ianvars gamotanili gadawyvetileba saqmeze `kolko da kisluiu estoneTis 
winaaRmdeg~. sasamarTlom daadgina, rom ori adamianis dasja 2003 wels estoneTSi, 
1949 wels sabWoTa kavSirSi moqalaqeTa deportaciisTvis, rac Sefasda rogorc 
danaSauli kacobriobis winaSe, ar ewinaaRmdegeboda sisxlis samarTlis kanonmde-
blobis araretroaqtiulobis princips. sasamarTlos azriT, 1949 wels danaSaulebi 
kacobriobis winaSe ukve gamocxadebuli iyo kanongareSed; pasuxismgebloba aseTi 
danaSaulebrivi qmedebebisTvis ar SeiZleboda SezRuduli yofiliyo mxolod gark-
veuli qveynebis moqalaqeebze da mxolod iseT qmedebebze, romlebic Cadenili iyo 
II msoflio omis konkretul monakveTSi.

2009 wlis 17 seqtembris gadawyvetileba saqmeze `skopola italiis winaaRmdeg~ 
aris bolo periodSi sasamarTlos mier miRebuli wina dadgenilebebis gauqmebis 
magaliTi. is Seexeba “retroactivity in mitius”, anu ukuqmedebis Zalis Serbilebas. sasa-
marTlo aRniSnavs, rom saqmeze `eqsi germaniis winaaRmdeg~ miRebuli gadawyveti-
lebis Semdeg evropaSi da zogadad msoflioSi TandaTan Camoyalibda konsensusi im 
azris irgvliv, rom sisxlis samarTlis iseTi kanonmdeblobis moqmedeba, romelic 
iTvaliswinebs ufro Semwynareblur sasjels, iseTisasac ki, romelic ZalaSi Sevida 
samarTaldarRvevis damtkicebis Semdeg, gaxda sisxlis samarTlis kanonmdeblobis 
fundamenturi principi. (...) unda vaRiaroT, rom konvenciis me-7 muxli garkveviT 
ar gansazRvravs valdebulebas xelmomweri saxelmwifoebisTvis, mianiWon bralde-
buls kanonmdeblobis Secvlis SeRavaTi samarTaldarRvevis Cadenis damtkicebis 
Semdeg. swored konvenciis teqstTan dakavSirebuli uTanxmoebis safuZvelze uaryo 
komisiam ganmcxadeblis sarCeli saqmeSi `eqsi germaniis winaaRmdeg~. magram, zemoT 
aRniSnuli procesebis gaTvaliswinebiT, sasamarTlo ar miiCnevs am argumentacias 
gadamwyvetad. ufro metic, is askvnis, rom iseTi sasjelis dakisrebis akrZalviT, 
romelic `ufro mZime iyo, vidre is, romelic moqmedebda samarTaldarRvevis Cade-
nis momentSi~, me-7 muxlis pirveli punqti ar gamoricxavs braldebulisTvis ufro 
Serbilebuli gadawyvetilebis SeRavaTis miniWebas, romelic ganisazRvra samarTal-
darRvevis Semdeg amoqmedebuli kanonmdeblobiT. (...) aRniSnuli msjelobis gaTva-
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liswinebiT, sasamarTlo iRebs gadawyvetilebas, rom saWiroa komisiis mier saqmeze 
`eqsi germaniis winaaRmdeg~ Camoyalibebuli precedentuli samarTlidan gadaxveva 
da imis dadastureba, rom konvenciis me-7 muxlis pirveli punqti uzrunvelyofs 
ara mxolod ufro mkacri sisxlis samarTlis kanonmdeblobis araretroaqtiulobas, 
aramed aseve ufro zomieri sisxlis samarTlis kanonmdeblobis ukuqmedebis Zalis 
principsac. am princips asaxavs miRebuli wesi, rom iseT SemTxvevebSi, rodesac arse-
bobs gansxvavebebi danaSaulis Cadenis momentSi moqmed kanonmdeblobasa da Semdgom 
kanonmdeblobas Soris, romelic ZalaSi Sevida saboloo gadawyvetilebis gamota-
namde, sasamarTloebma unda ixelmZRvanelon im kanonmdeblobiT, romelic metad 
xelsayrelia mopasuxisaTvis~63.

muxli 8. piradi da ojaxuri cxovrebis pativiscemis ufleba

am uflebam socialuri da eTikuri saxis rTuli problemebi warmoSva.

gadawyvetilebebSi, romlebic miRebuli iqna piradi cxovrebis pativiscemis ufle-
basTan dakavSirebiT, ramdenime aqamde ucnobi sakiTxi wamoiWra.

rac Seexeba piradi xelSeuxeblobis uflebas, Cveni sasamarTlo namdvilad awy-
deba samedicino samarTalsa da praqtikaSi arsebul problemebs, romlebic Semdeg 
ZiriTad cnebebs moicavs: nebismieri adamianis Rirsebas da gamokveTil individua-
lobas; nebismieri adamianis fizikur da moralur xelSeuxeblobas da fundamentur 
moTxovnas, romelic gulisxmobs Tavisufali da informirebuli Tanxmobis miRebas 
samedicino Carevaze. sailustraciod gamodgeba saqme `glasi gaerTianebuli samefos 
winaaRmdeg~64. man wamoWra sakiTxi konvenciis me-8 muxlis safuZvelze im garemoebe-
bTan dakavSirebiT, romlebSic saavadmyofos samedicino personals SeeZlo mkurna-
loba daeZalebina avadmyofi bavSvisTvis an piriqiT, ar emkurnala im TvalsazrisiT, 
rom mieRo gadawyvetileba, ar moexdina bavSvis reanimacia misi mSoblebis protes-
tis miuxedavad.

rac Seexeba pirad identobas, gadawyvetileba, romelic preTis saqmeze iqna miRe-
buli, gansakuTrebulia im TvalsazrisiT, rom pirvelad da sakmaod naTlad sasa-
marTlom xazi gausva pirovnul avtonomias. `miuxedavad imisa, rom adre ganxilul 
arc erT saqmeSi ar dadgenila, rom konvenciis me-8 muxli Seicavs uflebas TviTga-
morkvevaze, rogorc aseTs, sasamarTlom miiCnia, rom pirovnuli avtonomia is mniS-
vnelovani principia, rac am muxlis garantiebis interpretaciis safuZvlebSi devs~65. 

63 adamianis uflebaTa evropuli sasamarTlo (didi palata) `skopola italiis winaaRmdeg~ (π.2), 2009 wlis 17 
seqtembris gadawyvetileba, §§ 106, 107 da 109.
64 adamianis uflebaTa evropuli sasamarTlo, `glasi gaerTianebuli samefos winaaRmdeg~, 2004 wlis 9 martis 
gadawyvetileba.
65 adamianis uflebaTa evropuli sasamarTlo, `preTi gaerTianebuli samefos winaaRmdeg~, 2002 wlis 29 apri-
lis gadawyvetileba, § 61 in fine.
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radgan ganmcxadebels kanoniT eSleba xeli, gamoiyenos arCevanis ufleba, raTa Ta-
vidan aicilos, rogorc Tavad miiCnevs, sicocxlis araRirseuli da mtkivneuli da-
sasruli, `sasamarTlo ar aris mzad, gamoricxos, rom es warmoadgens mis mier pirad 
cxovrebaze uflebis ganxorcielebaSi Carevas, rac konvenciis me-8 muxlis pirveli 
punqtiT aris garantirebuli~66. Tumca dasadgenia, `Seesabameba Tu ara es Careva me-8 
muxlis me-2 punqtSi mocemul moTxovnebs~67, rasac exeboda kidec saqme.

garda amisa, dRes ufleba identobaze vrceldeba TviTrealizaciisa da pirovnuli 
ganviTarebis iseT elementamde, rogoricaa sakuTar warmomavlobaze da mSobelTa 
vinaobaze informaciis xelmisawvdomobis ufleba. 2003 wlis 13 Tebervals miRe-
bul gadawyvetilebaSi saqmeze `odievri safrangeTis winaaRmdeg~, romelic exeboda 
`daudgeneli pirisgan dabadebis sakiTxs~ (accouchement sous X), sasamarTlom miiCnia, 
rom ̀ dabadeba da, kerZod, is garemoebani, romlebSic bavSvi daibada, bavSvis da Semd-
gomSi ukve zrdasruli adamianis pirad cxovrebas Seadgens, piradi cxovreba ki ga-
rantirebulia konvenciis me-8 muxliT. Sesabamisad, [am] saqmeSi es muxli moqmedebs~68. 

es gadawyvetileba gzas gauxsnis sxva gadawyvetilebebsac, romlebSic sasamarTlo 
gaiTvaliswinebs an, ufro zustad rom vTqvaT, aamoqmedebs teqnologiur miRwevebs 
am sferoSi, kerZod, dnm-is tests. magaliTad, 2006 wlis 13 ivlisis gadawyvetile-
baSi saqmeze `iagi Sveicariis winaaRmdeg~ ganmcxadebeli Cioda, rom mas saSualeba 
ar mieca, micvalebulisgan aeRo dnm-is analizi, raTa daedgina, iyo Tu ara is misi 
biologiuri mama. sasamarTlo yuradRebas amaxvilebs im faqtze, rom ufleba iden-
tobaze, romlis mniSvnelovani aspeqtia piris ufleba, icodes Tavisi warmomavlo-
bis Sesaxeb, piradi cxovrebis Semadgeneli nawilia69. sasamarTlo Semdeg aRniSnavs, 
rom adamianis interesi, daadginos Tavisi warmomavloba, ar qreba asakTan erTad, 
piriqiT, is Zlierdeba70. xolo rac Seexeba gardacvlili adamianis piradi cxovre-
bis pativiscemas, sasamarTlo miTiTebas akeTebs precedentul samarTalze, kerZod, 
K2006 wlis 15 maiss miRebul gadawyvetilebaze saqmeze `kristen fitenborg morten-
seni daniis winaaRmdeg~, romelSic sasamarTlom aRniSna, rom im gardacvlili ada-
mianis piradi cxovreba, romlisganac dnm-is nimuSis aRebas iTxovdnen, ar iqneboda 
xelyofili, radgan Txovna analizis gakeTebis Sesaxeb misi gardacvalebis Semdeg 
iqna wardgenili71. bolos sasamarTlom aRniSna, rom mxolod samarTlebrivi gark-
veulobis dacva sakmarisi safuZveli ar iqneboda imisTvis, rom ganmcxadeblisTvis 
misi warmomavlobis dadgenis ufleba waerTmiaT72. meore mxriv, ufleba identobaze 

66 Ibid, § 67.
67 Ibid., § 67 in fine.
68 adamianis uflebaTa evropuli sasamarTlo (didi palata), `odievri safrangeTis winaaRmdeg~, 2003 wlis 13 
Tebervlis gadawyvetileba. § 29.
69 adamianis uflebaTa evropuli sasamarTlo, `iagi Seveicariis winaaRmdeg~, 2006 wlis 13 ivlisis gadawyve-
tileba; § 37.
70 Ibid. § 40.
71 Ibid. § 42.
72 Ibid. § 43.
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warmomavlobis sferoSi midis agreTve mamobis prezumfciis uaryofis uflebamde. 
ase rom 2006 wlis 12 ianvars miRebul gadawyvetilebaSi saqmeze `mici maltis wi-
naaRmdeg~ sasamarTlo miiCnevs, rom `a~-s potenciur interess, `isargeblos `socia-
luri sinamdviliT~ (“possession d’état”), rac gamowveulia im faqtiT, rom is ganmcxa-
deblis qaliSvilia, ar SeuZlia gadawonos ganmcxadeblis legitimuri ufleba, rom 
mas Tundac imis SesaZlebloba hqondes, rom uari uTxras mamobaze bavSvs, romelic, 
mecnieruli mtkicebulebis mixedviT, misi Svili ar aris~73. sasamarTlo imave pozi-
cias ikavebs Semdeg saqmeebSi: `pauliki slovakeTis winaaRmdeg~ (2006 wlis 10 oq-
tombris gadawyvetileba) da `tavliCi TurqeTis winaaRmdeg~ (2006 wlis 9 noembris 
gadawyvetileba).

rac Seexeba pirad intimurobas, sasamarTlom axlaxan ganixila msjavrdebuli, ma-
gram Semdeg gamarTlebuli pirebis ujredebis nimuSebis Senaxvis faqti policiis 
mier da am faqtis me-8 muxlTan Sesabamisobis sakiTxi. konvenciis darRvevis dadge-
nisas sasamarTlom xazi gausva legitimur SeSfoTebas am ujredebis, romlebic Ti-
Toeuli adamianisTvis individualur da gansxvavebul genetikur kodebs Seicaven, 
potenciur gamoyenebasTan dakavSirebiT74.

ufro zogadad rom visaubroT, miuxedavad bioeTikuri sakiTxebis aSkara da mzar-
di mniSvnelobisa adamianis uflebaTa dacvis konteqstSi, gasakviria, rom adamianis 
uflebaTa evropul sasamarTloSi yovelwliurad Semotanil ganacxadTagan cota 
Tu exeba am Temas. faqtobrivad, sasamarTlos saqmeebi, erTi SesaZlo gamonakli-
sis garda, ar exeba iseT sakiTxebs, rac bevrisTvis bioeTikis Zireuli problemebi 
iqneboda oviedos konvenciisa da misi oqmebis mixedviT. magaliTad, laparkia bio-
logiasa da medicinaSi mecnieruli miRwevebis gamoyenebaze an maT borotad gamoye-
nebaze, adamianis genetikur testirebaze, klonirebaze, organoebisa da qsovilebis 
gadanergvasa Tu nayofsa da embrionze biosamedicino kvlevebze. ufro metic, sa-
samarTlosTvis arasdros miumarTavT, rom mas sakonsultacio daskvna gaekeTebina 
oviedos adamianis uflebaTa da biomedicinis Sesaxeb konvenciis – romelic saeta-
pod iTvleba am sferoSi da aT weliwadze metia, rac miRebulia – 29-e muxlTan 
dakavSirebiT. es miT ufro gasakviria, rom xsenebuli konvencia mWidro kavSirSia 
adamianis uflebaTa dacvis konvenciasTan, romelsac daesesxa kidec ramdenime mTa-
var koncefcias da termins evropuli samarTlebrivi sistemis mTliani logikuro-
bisa da erTianobis SenarCunebis mizniT.

dabolos, piradi cxovrebis xelSeuxeblobasTan dakavSirebiT sasamarTlom piradi 
avtonomiis axali gaazreba gamoiyena saqmeSi `k.a. da a.d. belgiis winaaRmdeg~. 2005 
wlis 17 Tebervals miRebuli gadawyvetileba sadomazoxizmis sakiTxebs exeboda. 
ufleba seqsualuri urTierTobebis damyarebaze, romelic gamomdinareobs piradi 

73 adamianis uflebaTa evropuli sasamarTlo, ̀ mici maltis winaaRmdeg~, 2006 wlis 12 ianvris gadawyvetileba, § 112.
74 adamianis uflebaTa evropuli sasamarTlo (didi palata), `s. da marperi gaerTianebuli samefos winaaRmdeg~, 
2008 wlis 4 dekembris gadawyvetileba, § 72.
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avtonomiis cnebis erT-erTi Semadgenili elementidan, kerZod ki sakuTar sxeulze 
avtonomiis uflebidan, SeiZleba ganmartebuli iqnes rogorc sakuTar sxeulTan da-
kavSirebiT arCevanis gakeTebis ufleba. sisxlis samarTlis kanonmdeblobis gamoye-
neba, principSi, ar SeiZleba SeTanxmebiT damyarebuli sqesobrivi kavSiris SemTxve-
vaSi, radgan es individualuri, Tavisufali nebis gamoxatvaa. Sesabamisad, imisaTvis, 
rom gamarTlebuliyo xelisuflebis mxridan Careva me-8 muxlis me-2 punqtis miz-
nebisTvis, saxeze unda yofiliyo `gansakuTrebiT seriozuli mizezebi~75. Tumca am 
saqmeSi konkretuli sqesobrivi aqtis bunebis gaTvaliswinebiT sasamarTlom miiCnia, 
rom ganmcxadeblebis msjavrdeba ar Seadgenda araproporciul Carevas maTi piradi 
cxovrebis pativiscemis uflebaSi. miuxedavad imisa, adamianebs SeuZliaT ganacxadon, 
rom maT ufleba aqvT, Tavisuflad daamyaron sqesobrivi kavSiri, amgvari kavSiris 
`msxverplTa~ survilis pativiscema, romelTa arCevanis uflebac sqesobriv kavSir-
Tan dakavSirebiT TavisTavad dasacavia, zRudavs am adamianebis Tavisuflebas. am 
saqmeSi `msxverplis~ survilis pativiscema ar gamomJRavnebula76.

rac Seexeba ojaxur cxovrebas, am sferoSi diskusiebi isev Semdegi Temebis ir-
gvliv mimdinareobs: patimrebi da maTi ojaxebi, bavSvebis moTavseba sxvadasxva so-
cialur dawesebulebaSi maTi mSoblebis ganqorwinebis an daSorebis SemTxvevaSi da 
ucxoelebis qveynaSi Semosvla, sacxovreblis nebarTva da maTi qveynidan gaZeveba77.

muxli 9. azris, sindisisa da religiis Tavisufleba

komentars ar gavakeTeb 2005 wlis 10 noembris gadawyvetilebaze saqmeze `leila 
Sahini TurqeTis winaaRmdeg~78 (ganmcxadebeli Civis, rom mas aukrZales islamuri 
TavSlis tareba universitetSi), radgan gansakuTrebuli mosazreba davwere am saq-
mesTan dakavSirebiT.

muxli 10. gamoxatvis Tavisufleba

gamoxatvis Tavisuflebas gansakuTrebuli mniSvneloba aqvs demokratiis ganvi-
Tarebisa da misi institutebis funqcionirebisTvis. sasamarTlos precedentuli 
samarTlis mixedviT, gamoxatvis Tavisufleba demokratiuli sazogadoebis erT-erT 

75 adamianis uflebaTa evropuli sasamarTlo, `k.a. da a.d. belgiis winaaRmdeg~, 2005 wlis 17 Tebervlis gad-
awyvetileba, § 84.
76 Ibid. § 85.
77 ix. fr. tulkensi, Migrants and their right to a family and private life under Article 8 of the European Convention on Human Rights, 
Athens Bar Journal, Jurnalis specialuri gamoSveba, romelic adamianis uflebaTa evropuli sasamarTlos 50-e 
wlisTavs eZRvneba.
78 adamianis uflebaTa evropuli sasamarTlo (didi palata), `leila Sahini TurqeTis winaaRmdeg~, 2005 wlis 
10 noembris gadawyvetileba.
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umTavres safuZvels warmoadgens da ZiriTad pirobasac misi ganviTarebisTvis79. 
gamoxatvis Tavisuflebis am socialur funqcias ori datvirTva aqvs: gamoxatvis Ta-
visufleba mxolod subieqturi ufleba ki ar aris saxelmwifos winaaRmdeg, is demo-
kratiul qveyanaSi cxovrebisTvis obieqturi fundamenturi principic aris; gamoxa-
tvis Tavisufleba TavisTavad TviTmizani ar aris, is demokratiuli sazogadoebis 
Seqmnis saSualebaa. magram demokratiul sazogadoebaSi, diax, swored demokratiul 
sazogadoebaSi, pirvel rigSi, gamoxatvis Tavisufleba, rogorc es konvenciis me-10 
muxliT aris ganmtkicebuli, eqvemdebareba im SezRudvebs, romlebic mocemulia me-
10 muxlis me-2 punqtSi, magram es SezRudvebi mkacrad unda iyos ganmartebuli.

aq sam konkretul situacias ganvixilav:

Jurnalisturi gamoZiebebi. aq delikaturi sakiTxia Jurnalistis wyaros dacva. 
2003 wlis gadawyvetilebaSi saqmeze `roemeni da Smiti luqsemburgis winaaRmdeg~ 
sasamarTlo Segvaxsenebs, rom `Jurnalisturi wyaros dacva presis Tavisuflebis 
erT-erTi qvakuTxudia. amgvari dacvis gareSe wyarom SeiZleba Tavi Seikavos mediis 
warmomadgenlis daxmarebisgan, miawodos sazogadoebas misTvis saintereso infor-
macia. amis Sedegad SesaZloa dasustdes mediis umniSvnelovanesi – meTvalyuris 
– roli da aman SeiZleba uaryofiTad imoqmedos mis SesaZleblobebzec, miawodos 
sazogadoebas zusti da sando informacia. demokratiul sazogadoebaSi presis Ta-
visuflebisTvis Jurnalistis wyaros dacvis mniSvnelobis gaTvaliswinebiT Careva 
ar SeiZleba Seesabamebodes konvenciis me-10 muxls, Tuki es gamarTlebuli ar aris 
sazogadoebrivi interesebis aucilebeli saWiroebiT80.

saqmeze `nordisk film da TV A/S daniis winaaRmdeg~ sasamarTlom gamoitana ganCi-
neba ganacxadis dauSveblobis Sesaxeb. ganmcxadebeli kompania Cioda, rom uzenaesi 
sasamarTlos 2002 wlis 29 agvistos gadawyvetilebiT, romelmac aiZula is, proku-
raturisTvis gadaeca filmis daumTavrebeli masala (masala exeboda daniasa da in-
doeTSi moqmed, rogorc amtkicebdnen, pedofilTa saqmianobas), dairRva misi ufle-
bebi konvenciis me-10 muxlis safuZvelze. `Tumca, evropuli sasamarTlos azriT, am 
saqmesa da adrindel precedents Soris gansxvaveba arsebobs. [am] saqmeSi Jurnalisti 
j.b. malavda, rom is Jurnalisti iyo da xalxmac, romelic mas esaubreboda, ar 
icoda, rom is Jurnalisti iyo. amasTan, imis gamo, rom Jurnalisti farul kameras 
iyenebda, masTan mosaubreebma ar icodnen, rom maT saubars iwerdnen. (...) Sesabami-
sad, am SemTxvevaSi mosaubreebi ver miiCnevian informaciis Jurnalistur wyaroebad 
tradiciuli gagebiT (...). am kuTxiT rom SevxedoT saqmes, ganmcxadebeli kompaniis-
Tvis ar mouTxoviaT informaciis wyaros gamJRavneba. kompaniis mis mier Catarebuli 

79 adamianis uflebaTa evropuli sasamarTlo, `hendisaidi gaerTianebuli samefos winaaRmdeg~, 1976 wlis 7 
dekembris gadawyvetileba, § 49; adamianis uflebaTa evropuli sasamarTlo, `TurqeTis gaerTianebuli komu-
nisturi partia da sxvebi TurqeTis winaaRmdeg~, 1998 wlis 30 ianvris gadawyvetileba, § 45; adamianis ufle-
baTa evropuli sasamarTlo, `ozgur gundemi TurqeTis winaaRmdeg~, 2000 wlis 16 martis gadawyvetileba, § 57.
80 adamianis uflebaTa evropuli sasamarTlo, `roemeni da Smiti luqsemburgis winaaRmdeg~, 2003 wlis 25 Te-
bervlis gadawyvetileba, § 46.
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kvlevis garkveuli nawilis Cabareba mosTxoves. sasamarTlo ar davobs imis Sesaxeb, 
rom konvenciis me-10 muxli SeiZleba gamoyenebul iqnes amgvar situaciaSi da rom 
Catarebuli kvlevis garkveuli nawilis iZulebiT Cabarebam SeiZleba SemzRudveli 
gavlena iqonios Jurnalistis mier gamoxatvis Tavisuflebis ganxorcielebaze (...). 
magram sasamarTlo ar aris darwmunebuli, rom me-10 muxliT gaTvaliswinebuli 
dacvis xarisxi, romelic amgvar situaciaSi unda iqnes gamoyenebuli, miaRwevs im 
dones, rasac sTavazoben Jurnalistebs, roca saqme exeba maT uflebas, daicvan Ta-
visi wyaroebis konfidencialuroba, gansakuTrebiT ki imitom, rom amgvari dacva 
ormagia: is ara marto JurnalistisTvis aris gankuTvnili, aramed imisTvisac, vinc 
nebayoflobiT exmareba mas sazogadoebis informirebaSi im sakiTxebze, rac sajaro 
interess warmoadgens (...)~81.

antidemokratiuli gamoxatva. amasTan dakavSirebiT, magaliTad, 2006 wlis 6 ivli-
sis gadawyvetilebaSi saqmeze `erbakani TurqeTis winaaRmdeg~, sasamarTlom ganacxa-
da: `eWvs ar iwvevs, rom siZulvilis gamoxatvasTan gaTanabrebuli gamoTqmebi ar 
sargebloben konvenciis me-10 muxliT gaTvaliswinebuli dacviT~82 da `politikose-
bisTvis Zalze mniSvnelovania, rom TavianT sajaro gamosvlebSi ar gaavrcelon ise-
Ti gancxadebebi, rac, savaraudod, Seuwynareblobas gaaRvivebs~83. amis sapirispirod, 
2003 wlis 4 dekembris gadawyvetilebaSi saqmeze `gunduzi TurqeTis winaaRmdeg~ 
sasamarTlom gamoTqva azri, rom `urwmunoebze~ da sekularizmze gakeTebuli gan-
sakuTrebulad mwvave gancxadebebi ar SeiZleboda siZulvilis gamoxatvas gaTana-
breboda am konkretul garemoebebSi, kerZod, televiziiT gadacemuli diskusiis 
dros, romelSic sazogadoebaSi religiis roli ganixileboda84.

defamaciasTan dakavSirebuli saqmeebis ganxilvisas xSirad wamoWrila me-10 muxliT 
gaTvaliswinebuli sakiTxebi da sasamarTlos ramdenime bolodroindeli gadawyveti-
leba moicavs kidec gamoxatvis Tavisuflebisa da reputaciis dacvis uflebis daba-
lansebas. saqme ̀ kumpana da mazare rumineTis winaaRmdeg~85 gansakuTrebiT saintereso 
iyo am TvalsazrisiT. presis warmomadgenlebi, Jurnalisti da redaqtori, sisxlis 
samarTlis damnaSaveebad cnes Sidasaxelmwifoebrivma sasamarTloebma ori sajaro 
piris SeuracxyofisTvis. maT kanondarRveva miaweres Tanamdebobis pirebs da maTi 
karikaturac dabeWdes. gamoxatvis TavisuflebaSi Carevis gamarTlebis arsebiT mxa-
resTan dakavSirebiT sasamarTlom daadgina, rom Sidasaxelmwifoebriv sasamarTlos 
gadawyvetileba `saswrafo socialuri saWiroebis~ Sesabamisad da sakmarisad hqonda 

81 adamianis uflebaTa evropuli sasamarTlo, `nordisk film da TV A/S daniis winaaRmdeg~, 2005 wlis 8 dekem-
bris ganCineba ganacxadis dauSveblobis Sesaxeb, gv, 11.
82 adamianis uflebaTa evropuli sasamarTlo, `erbakani TurqeTis winaaRmdeg~, 2006 wlis 6 ivlisis gadawy-
vetileba, § 56-57.
83 Ibid. § 85.
84 adamianis uflebaTa evropuli sasamarTlo, `gunduzi TurqeTis winaaRmdeg~, 2003 wlis 4 dekembris gadawy-
vetileba, § 51.
85 adamianis uflebaTa evropuli sasamarTlo, `kumpana da mazare rumineTis winaaRmdeg~, 2004 wlis 17 dekem-
bris gadawyvetileba.
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motivirebuli, radgan ganmcxadeblebi iseT seriozul braldebas uyenebdnen sajaro 
pirebs, rac sisxlis samarTlis danaSauls utoldeboda, magram risi faqtobrivi da-
sabuTebac ver SeZles sasamarTlos mimdinareobisas. Tumca evropulma sasamarTlom 
mainc daadgina me-10 muxlis darRveva sasjelis simkacris mizeziT. Sefardebuli 
sasjeli iTvaliswinebda SvidTvian patimrobas, garkveuli samoqalaqo uflebebis 
ganxorcielebis droebiT akrZalvas da Jurnalisturi saqmianobis akrZalvas erTi 
wliT, amas emateboda mosarCeleebisTvis kompensaciis gadaxda miyenebuli zianis-
Tvis. marTalia, ganmcxadeblebs sasjeli ar mouxdiaT, radgan prezidentma Seiwyala 
isini da Jurnalistur saqmianobasac ganagrZobdnen, magram evropulma sasamarTlom 
mainc mkafiod ganmarta, rom arc erTi sasjeli ar Seesabameboda legitimur mi-
zans, daculiyo sxvisi reputacia, maSin, roca SeiZleboda damabrkolebeli faqtori 
gamxdariyo mediis funqciebis SesrulebisTvis. 

muxli 11. Sekrebisa da gaerTianebis Tavisufleba

ganCinebaSi saqmeze `baCkovski da sxvebi poloneTis winaaRmdeg~ evropulma sasa-
marTlom ganacxadi dasaSvebad gamoacxada 2006 wlis 5 dekembers. ganmcxadeblebma 
varSavis saTaTbiroSi gancxadeba Seitanes Tanasworobis dReebis farglebSi msvle-
lobis Catarebaze nebarTvis asaRebad. saTaTbirom uari Tqva nebarTvis gacemaze Se-
motanil gancxadebaSi teqnikuri detalebis ararsebobis gamo. ganmcxadeblebi amtki-
cebdnen, rom saTaTbiros uari dausabuTebeli iyo da rom maT mimarT diskriminacias 
hqonda adgili maTi seqsualuri orientaciis gamo. 2007 wlis 3 maiss gamotanil ga-
dawyvetilebaSi sasamarTlom daaskvna, rom SesaZlebeli iyo safuZvliani varaudis 
gamoTqma imasTan dakavSirebiT, rom saTaTbiros xelmZRvanelobis Sexedulebebma 
gavlena iqonia gadawyvetilebis miRebaze, ris Sedegadac diskriminaciulad dairRva 
ganmcxadebelTa ufleba Sekrebis Tavisuflebaze. Sesabamisad, sasamarTlom miiCnia, 
rom adgili hqonda me-14 muxlis darRevas me-11 muxlTan erTobliobaSi86.

ganmcxadeblebi saqmeSi `sorenseni da rasmuseni daniis winaaRmdeg~ TavianT ga-
nacxadSi amtkicebdnen, isini iZulebuli gaxades, kavSiris wevrebi gamxdariyvnen, 
rac arsebiTad laxavda maT negatiur uflebas, iZulebiT ar gaerTianebuliyvnen 
sxvebTan erTad kavSirSi. 2006 wlis 11 ianvris gadawyvetilebaSi am saqmeze sasa-
marTlo pirdapiri formiT miuTiTebs evrokavSiris ZiriTadi uflebebis qartiis 
me-12 muxlze87.

86 adamianis uflebaTa evropuli sasamarTlo, `baCkovski da sxvebi poloneTis winaaRmdeg~, 2007 wlis 3 maisis 
gadawyvetileba, § 100.
87 adamianis uflebaTa evropuli sasamarTlo (didi palata), `sorenseni da rasmuseni daniis winaaRmdeg~, 2006 
wlis 11 ianvari, § 74.
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muxli 12. qorwinebis ufleba

aq unda ganvixilo 2006 wlis 23 maisis gadawyvetileba saqmeze `granti gaerTiane-
buli samefos winaaRmdeg~, romelic agrZelebs saqmeze `qristin gudvini da i. gaer-
Tianebuli samefos winaaRmdeg~ 2002 wlis 11 ivlisis gadawyvetilebaSi mocemul 
xazs. transseqsuali ganmcxadebeli, romelmac qalis sqesi miiRo, Civis, rom gaerTia-
nebuli samefos mTavroba ar iRebs kanons, romelic uzrunvelyofda transseqsualis 
mier miRebuli sqesis samarTlebriv aRiarebas. ganmcxadeblis saCivari ZiriTadad 
imas exeboda, rom mas ufleba ar mieca, 60 wlis asakidan mieRo pensia88.

muxli 13. samarTlebrivi dacvis efeqtiani saSualebis ufleba

avaldebulebs ra xelSemkvrel saxelmwifoebs, daicvan adamianis uflebebi, pir-
vel rigSi, TavianTi iurisdiqciebis farglebSi, konvenciis me-13 muxli damatebiT 
garantiebs qmnis adamianisTvis am uflebebis efeqtianad ganxorcielebis mizniT. 
me-13 muxlis mizania, uzrunvelyos adamianebisTvis saSualebebi, romlebiTac maT 
SeeZlebaT, TavianT qveyanaSi moipovon efeqtiani samarTlebrivi dacva konvenciiT 
gaTvaliswinebuli uflebebis darRvevis SemTxvevaSi, manam, sanam evropul sasamarT-
loSi gasaCivrebis saerTaSoriso meqanizmebs mimarTaven. es norma xelaxla amoqmed-
da 2000 wlis 26 oqtombers miRebuli gadawyvetilebiT saqmeze `kudla poloneTis 
winaaRmdeg~89. gadawyvetileba me-13 muxls Tavis kanonier da TvalsaCino adgils 
uCens evropuli konvenciis sistemaSi. es, Cemi azriT, srulad Seesabameba konvenciis 
fundamentur miznebs, kerZod ki adamianis uflebaTa dacvis gaZlierebas erovnul 
doneze. amasTan, es arsebiTad mniSvnelovania konvenciis sicocxlisunarianobisTvis 
da misi saaRmsruleblo aparatis arsebobisaTvis, roca konvenciis ZaliT SesaZlebe-
lia saqmis `repatriacia~ erovnuli xelisuflebisTvis. amitom vfiqrob, rom gadawy-
vetileba kudlas saqmeze momavlisken migviTiTebs, roca sasamarTlo mzad iqneba, 
ufro farTo midgoma gamoiyenos me-13 muxlTan dakavSirebiT.

muxli 14. diskriminaciis akrZalva

am sferoSi miRebuli gadawyvetilebebis simravlis gamo Zalze rTulia arCevanis 
gakeTeba, imdenad bevri maTgani imsaxurebs Cvens yuradRebas. Sevexebi erT bolo sa-
qmes, radgan man sasamarTlos precedentul samarTals odnav Seucvala mimarTuleba. 
saqmeSi `Tlimenosi saberZneTis winaaRmdeg~ sasamarTlom pirvelad Tavis praqti-

88 adamianis uflebaTa evropuli sasamarTlo, `granti gaerTianebuli samefos winaaRmdeg~, 2006 wlis 23 maisis 
gadawyvetileba; adamianis uflebaTa evropuli sasamarTlo (didi palata), `qristin gudvini gaerTianebuli 
samefos winaaRmdeg~, 2002 wlis 11 ivlisis gadawyvetileba.
89 adamianis uflebaTa evropuli sasamarTlo (didi palata), `kudla poloneTis winaaRmdeg~, 2000 wlis 26 
oqtombris gadawyvetileba.
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kaSi araorazrovnad aRiara, rom me-14 muxliT gaTvaliswinebuli ufleba, romelic 
krZalavs diskriminacias konvenciiT ganmtkicebuli uflebebiTa da TavisuflebebiT 
sargeblobisas, moicavs ara mxolod erTnair mopyrobas adamianebisadmi erTnair 
situaciebSi, aramed gansxvavebul mopyrobas mniSvnelovnad gansxvavebul situa-
ciebSic. am saqmeSi sisxlis samarTlis danaSaulis gamo nasamarTlobis mqone ieho-
vas mowmes uari uTxres, sertificirebul buRaltrad emuSava. sisxlis samarTlis 
damnaSaved is sasamarTlom im danaSaulis gamo cno, rom man samxedro formis tare-
baze religiuri mosazrebiT uari ganacxada. sasamarTlom miiCnia, rom religiur an 
filosofiur safuZvelze samxedro formis tarebaze uaris Tqmis faqti TavisTavad 
ar gulisxmobs, rom ganmcxadebeli uweso an amoraluri adamiania da amis gamo ver 
imuSavebda buRaltrad. ar arsebobda mizani da dasabuTebuli gamarTleba imis-
Tvis, rom ganmcxadebels sisxlis samarTlis sxva damnaSaveebisgan gansxvavebulad 
ar mopyrobdnen da, Sesabamisad, saxelmwifos unda daeSva saTanado gamonaklisebi 
im wesebze, romelTa ZaliT sisxlis samarTlis damnaSaveebs ekrZalebaT profesiiT 
muSaoba90.

2005 wlis 6 ivlisis gadawyvetileba saqmeze `naCova da sxvebi bulgareTis wi-
naaRmdeg~ pirveli gadawyvetilebaa, romelSic sasamarTlom me-2 da me-14 muxlebi 
gaaerTiana. saqme exeboda e.w. siZulvilis danaSauls. `didi palata miiCnevs (...), rom 
nebismieri mtkicebuleba imisa, rom policielma Seuracxmyofeli gamonaTqvamebi ix-
mara iseTi operaciis Catarebisas, romelic Zalis gamoyenebas moicavda eTnikuri an 
sxva saxis umciresobis warmomadgenlebis winaaRmdeg, Zalian arsebiTia im sakiTxis 
garkvevisTvis, hqonda Tu ara ukanono da siZulviliT gaRvivebul Zaladobas ad-
gili. Tu saqmis gamoZiebisas aseTi mtkicebuleba gamoCndeba, is unda gadamowmdes da 
dadasturebis SemTxvevaSi nebismieri arsebuli faqti srulyofilad iqnes Seswavli-
li rasistuli motivaciis gamovlenis mizniT~91. sasamarTlom daadgina, rom `xelisu-
flebis warmomadgenlebma ar Seasrules me-14 muxliT gaTvaliswinebuli movaleoba, 
me-2 muxlTan erTobliobaSi, romelic iTxovs saxelmwifosgan, yvela zoma miiRos 
imis gamosaZieblad, hqonda Tu ara diskriminacias adgili am movlenebisas~92. garda 
amisa, rasizmTan dakavSirebiT sasamarTlom Tavisi moTxovnebi Camoayaliba Semdegi 
principis saxiT: `rasobrivi Zaladoba gansakuTrebiT Seuracxmyofelia adamianis 
RirsebisTvis da (...) xelisuflebisgan sifrTxiles da aqtiur reagirebas moiTxovs. 
am mizniT xelisuflebam unda gamoiyenos yvela arsebuli saSualeba da SeebrZolos 
rasizmsa da rasobriv Zaladobas, riTac ganamtkicebs demokratiul sazogadoebas, 
romlisTvisac mravalferovneba safrTxes ki ara, simdidris wyaros warmoadgens~93. 
me am gadawyvetilebaSi kidev erT sasargeblo mxares vxedav da unda aRvniSno, rom 

90 adamianis uflebaTa evropuli sasamarTlo, `Timenos saberZneTis winaaRmdeg~, 2000 wlis 6 aprilis gadawy-
vetileba, §§ 47-48.
91 adamianis uflebaTa evropuli sasamarTlo (didi palata), `naCova da sxvebi bulgareTis winaaRmdeg~, 2005 
wlis 6 ivlisis, § 164.
92 Ibid., § 168.
93 Ibid., § 145.
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misi dasabuTeba miRebulia: me-14 muxli xelmisawvdomi gaxda pozitiuri valde-
bulebebisTvis (sasamarTlos es didi xania aRiarebuli aqvs94), romlebic moiTxoven 
saxelmwifoebisgan, miiRon zomebi, gansakuTrebiT winaswari aRmkveTi zomebi, raTa 
uzrunvelyofili iqnes konvenciiT garantirebuli uflebebi individualuri pire-
bis donezec ki, rodesac xSirad vxvdebiT rasizmis gamovlinebas. aq Cans potenciali, 
romelic rasizmis winaaRmdeg sabrZolvelad SeiZleba iqnes gamoyenebuli.

2005 wlis 13 dekembris gadawyvetileba saqmeze `timiSevi ruseTis winaaRmdeg~ 
exeboda yabardo-balyareTis respublikaSi moqmed normas, romlis mixedviTac CeC-
nebs ufleba ar hqondaT, am respublikaSi cxovrebis nebarTva mieRoT. sasamarTlom 
daadgina, rom darRveuli iqna konvenciis me-4 damatebiTi oqmis me-2 muxli mimos-
vlis Tavisuflebis Sesaxeb me-14 muxlTan erTobliobaSi da mkacrad ganacxada, rom 
`Tanamedrove demokratiul sazogadoebaSi, romelic pluralizmis principebze da 
gansxvavebuli kulturebis pativiscemazea damyarebuli, ar SeiZleba obieqturad 
gamarTlebuli iqnes adamianisadmi gansxvavebuli mopyroba, romelic calsaxad an 
mniSvnelovanwilad mis eTnikur warmomavlobas efuZneba~95. am gziT sasamarTlom 
rasobrivi diskriminacia garkveulwilad gaitana diskriminaciuli saqmeebis Sefase-
bis Cveul sazRvrebs gareT, sadac tradiciulad gansxvaveba mopyrobaSi Sesadaris 
situaciebSi SeiZleba gamarTlebuli iqnes, Tu proporciuli zomaa miRebuli, rome-
lic kanonier mizans emsaxureba. saeWvo kriteriumis nacvlad rasobrivi diskrimina-
cia axla gamoricxuli kriteriumi xdeba96.

zemoT ganxilul yvela gadawyvetilebaSi sasamarTlom aSkara kavSiri daamyara 
rasizmTan brZolasa da mravalferovnebis pativiscemaze dafuZnebuli sazogadoebis 
xedvas Soris. iwyebs ra principiT, rom `rasobrivi diskriminacia gansakuTrebiT 
odiozuri formaa diskriminaciisa~97 da rom `rasobrivi Zaladoba gansakuTrebiT 
Seuracxmyofelia adamianis RirsebisTvis~98, sasamarTlo mkafiod acxadebs, rom ra-
sobrivi diskriminaciis saSiSi Sedegebis gaTvaliswinebiT, `xelisuflebisgan gan-
sakuTrebuli sifxizle da aqtiuri reagireba moiTxoveba~.99

94 adamianis uflebaTa evropuli sasamarTlo, `bekosi da kudropulosi saberZneTis winaaRmdeg~, 2005 wlis 
13 dekembris gadawyvetileba; adamianis uflebaTa evropuli sasamarTlo, `ognianova da Cobani bulgareTis 
winaaRmdeg~, 2006 wlis 23 Tebervlis gadawyvetileba.
95 adamianis uflebaTa evropuli sasamarTlo, `timiSevi ruseTis winaaRmdeg~, 2005 wlis 13 dekembris gadawy-
vetileba.
96 s. van drugenbroeki, S. Van Drooghenbroeck, La Convention européenne des droits de l’homme. Trois années de jurisprudence 
de la Cour européenne des droits de l’homme, 2002-2004, Volume 2, Articles 7 à 59 de la Convention. Protocoles additionnels, Brussels, 
Larcier, Les dossiers du Journal des tribunaux, No. 57, 2006, p. 131, No. 483.
97 adamianis uflebaTa evropuli sasamarTlo, `timiSevi ruseTis winaaRmdeg~, 2005 wlis 13 dekembris gadawy-
vetileba, § 56
98 adamianis uflebaTa evropuli sasamarTlo (didi palata), `naCova da sxvebi bulgareTis winaaRmdeg~, 2005 
wlis 6 ivlisis gadawyvetileba, § 145.
99 adamianis uflebaTa evropuli sasamarTlo, `timiSevi ruseTis winaaRmdeg~, 2005 wlis 13 dekembris gadawy-
vetileba, § 56 ; adamianis uflebaTa evropuli sasamarTlo (didi palata), `naCova da sxv. bulgareTis winaaR-
mdeg~, 2005 wlis 6 ivlisis gadawyvetileba, § 145.
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amis garda, SemarTulia ra, uzrunvelyos Tanasworobis aRiarebis gaumjobeseba, 
adamianis uflebaTa evropuli konvenciis me-12 damatebiTi oqmi TavisTavad simbo-
los warmoadgens. is konvenciis iubileze, 2000 wlis noemberSi gaixsna xelmosawe-
rad romSi. axali damatebiTi oqmi Seicavs muxls zogadi Tanasworobis da diskri-
minaciis akrZalvis Sesaxeb. oqmi ZalaSi Sevida 2005 wlis 1 aprils da moqmedebs 17 
saxelmwifoSi, romlebmac misi ratificireba moaxdines.

muxli 17. uflebaTa borotad gamoyenebis akrZalva

sen-Jiustis TqmiT, `Tavisufleba ar ekuTvniT Tavisuflebis mtrebs~, xolo Tu j. 
roulsis komentars gavixsenebT, `samarTali ar moiTxovs, rom Cven usaqmurad vade-
vnebdeT Tvals, rogor angreven sxvebi Cveni arsebobis safuZvels~.100 am Tvalsazri-
siT, me-17 muxli miznad isaxavs `im adamianebisgan ganze gadgomas, visac konvenciiT 
garantirebuli uflebebis sargeblis borotad gamoyeneba surs, radgan maTi mizania, 
kiTxvis qveS daayenon konvenciiT daculi faseulobebi~.

sasamarTlos gamoTqmuli aqvs azri im safrTxeebis Sesaxeb, romlebic demokra-
tias emuqreba. aq maxsendeba is gadawyvetilebebi da ganCinebebi, romlebiTac uari 
iTqva konvenciiT garantirebul dacvaze, roca saqme rasistul, nihilistur an re-
vizionistul gamonaTqvamebs exeboda an sadac mowodeba JRerda ajanyebisken an Za-
ladobisken. ramdenime SemTxvevaSi sasamarTlom gamoiyena konvenciis me-17 muxli da 
daadgina, rom ganmcxadeblebi ver daeyrdnobodnen me-10 da me-11 muxlebs.

sasamarTlom pirvelad gamoiyena me-17 muxli daeWvebis gareSe, roca ganacxadis 
dauSveblobis Sesaxeb ganCinebas iRebda saqmeze `gerodi safrangeTis winaaRmdeg~101. 
frangma filosofosma, warsulSi marqsizmis mimdevarma, revizionistuli gancxade-
bebi gaakeTa. sasamarTlom gamoTqva azri, rom ganmcxadebeli iyenebda `Tavis ufle-
bas gamoxatvis Tavisuflebaze iseTi SedegisTvis, romelic konvenciis teqstsa da 
suliskveTebas ewinaaRmdegeboda~. 2004 wlis 16 noembers miRebul gadawyvetile-
baSi saqmeze `norvudi gaerTianebuli samefos winaaRmdeg~ sasamarTlom pirvelad 
gamoiyena me-17 muxli antimuslimuri rasizmis winaaRmdeg. ganmcxadebeli Cioda, 
rom mas fanjridan Camoaxsnevines plakati warweriT `Sors islami britaneTisgan~. 
2004 wlis 2 seqtembers sasamarTlom gamoitana ganCineba ganacxadis `v.p. da sxvebi 
poloneTis winaaRmdeg~ dauSveblobis Sesaxeb, romelSic saqme exeboda iseTi asocia-
ciebis akrZalvas, romlebic antisemitur miznebs emsaxurebian102.

100 J. Rawls, A Theory of Justice, Oxford, Oxford University Press, 1971, p. 218.
101 adamianis uflebaTa evropuli sasamarTlo, `gerodi safrangeTis winaaRmdeg~, 2003 wlis 24 ivnisis gadawy-
vetileba; D, 2004, p. 239, note by D. Roets; Rev. trim. dr. h., 2004, p. 653, obs. M. Levinet.
102 adamianis uflebaTa evropuli sasamarTlo, `v.p. da sxvebi poloneTis winaaRmdeg~, 2004 wlis 2 seqtembris 
ganCineba ganacxadis dauSveblobis Sesaxeb.
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pirveli damatebiTi oqmi, me-2 muxli. ganaTlebis ufleba

2005 wlis 10 noembris gadawyvetilebaSi saqmeze ̀ leila Sahini TurqeTis winaaRm-
deg~ sasamarTlom daadastura, rom es muxli gamoiyeneba umaRlesi da sauniversite-
to ganaTlebis SemTxvevaSi. gadawyvetileba marTebulad miuTiTebs, rom `umaRles 
ganaTlebasa da sxva danarCen saganmanaTleblo formebs Soris ar arsebobs zustad 
dadgenili sazRvari~, uerTdeba evropis sabWos da ganmeorebiT aRniSnavs `umaRlesi 
ganaTlebis umTavres funqcias da mniSvnelobas adamianis uflebaTa da ZiriTad 
TavisuflebaTa dacvisa da demokratiis gaZlierebis saqmeSi~103. amas garda, vinai-
dan ufleba ganaTlebaze niSnavs, rom yvelam isargeblos saganmanaTleblo dawese-
bulebebiT, didi palata aRniSnavs, rom saxelmwifo, romelsac umaRlesi ganaTlebis 
dawesebulebebi aqvs, `movalea, misces qmediTi ufleba moqalaqeebs [am] institute-
bis xelmisawvdomobaze yovelgvari diskriminaciis gareSe~104.

pirveli damatebiTi oqmi, me-3 muxli. Tavisufali arCevnebis ufleba

2005 wlis 6 oqtombris gadawyvetileba saqmeze `hirsti (π2) gaerTianebuli sa-
mefos winaaRmdeg~, romelSic sasamarTlo Seexo patimarTa uflebas arCevnebSi mo-
nawileobaze, gansakuTrebuli mniSvnelobisaa. sasamarTlo mkafiod adgens: `damt-
kicebulia, rom patimrebi ar kargaven konvenciiT gaTvaliswinebul uflebebs 
gasamarTlebis da sasjelis Sefardebis Semdeg da sargebloben im ZiriTadi uflebe-
biTa da TavisuflebebiT, romlebic garantirebulia konvenciiT, garda Tavisufle-
bis uflebisa (..)~105.

2. TanasworobasTan dakavSirebuli uflebebi

uflebebi da Tavisuflebebi vakuumSi ar xorcieldeba. isini konkretul adamians, 
socialur urTierTobebSi moTamaSes ukavSirdeba konkretul situaciaSi sazoga-
doebis SigniT. maTi meSveobiT is identobas iqmnis an ingrevs, cxovrobs an ubralod 
arsebobs. swavla-ganaTleba, janmrTeloba, samuSao adgilze dacva, sacxovrebeli, 
samsaxuri da kultura – es is sferoebia, sadac adamians Tavisi uflebebis ganxor-

103 adamianis uflebaTa evropuli sasamarTlo (didi palata), `leila Sahini TurqeTis winaaRmdeg~, 2005 wlis 
10 noemberi, § 136.
104 Ibid., § 137.
105 adamianis uflebaTa evropuli sasamarTlo (didi palata), `hirsti (π2) gaerTianebuli samefos winaaRmdeg~, 
2005 wlis 6 oqtombris gadawyvetileba, § 69.



37

adamianis uflebaTa evropuli sasamarTlo ormocdaaTi wlisaa. 
bolodroindeli mimarTulebebi sasamarTlos iurisprudenciaSi

cieleba SeuZlia. magram maTi ganxorcielebisTvis saWiro pirobebis Seqmna moqmede-
bas an Carevas moiTxovs. a. tureins naTqvami aqvs: `ZiriTadi Tavisuflebebis aRia-
reba dakargavs arss, Tuki is usafrTxoebiT ar uzrunvelyofs nebismier adamians 
da Tuki mudmivad ar gaizrdeba samarTlebrivi garantiebisa da saxelmwifo Carevis 
sfero sazogadoebis yvelaze susti wevris dasacavad~106. amitomaa, rom xandaxan ada-
mianis uflebebze laparaki Tu Seuracxmyofeli ara, warmoudgeneli xdeba.

evropul sasamarTlos araerTxel ganucxadebia, rom mniSvnelovania uflebe-
bisTvis sruli samoqmedo sferos micema, radgan konvencia cocxali instrumentia, 
romlis interpretacia erT sxeuls qmnis mis teqstTan erTad da romelic miznad 
isaxavs `ara Teoriuli Tu iluzoruli, aramed efeqtiani da praqtikuli uflebebis 
uzrunvelyofas~. sxva sityvebiT rom vTqvaT, konvenciiT ganmtkicebuli uflebebi 
ar SeiZleba wminda Teoriuli anu virtualuri iyos mudam, radgan `konvencia in-
terpretirebuli da gamoyenebuli unda iqnes ise, rom uzrunvelyofdes praqtikul 
da qmediT uflebebs~. cnobil gadawyvetilebaSi, romelic sasamarTlom miiRo 1979 
wlis 9 oqtombers saqmeze ̀ airi irlandiis winaaRmdeg~ (ganacxadis avtors ar SeeZlo 
qmarTan ganqorwineba finansuri mizezebis gamo), sasamarTlom aRiara, rom ekono-
mikuri da socialuri uflebebis sfero da is sfero, romelsac konvencia moicavs, 
ar aris mkveTrad gamijnuli da `rom es barieri realurad SeiZleba iseve uSlides 
xels konvenciis ganxorcielebas, rogorc samarTlebrivi dabrkoleba~.

amgvarad, evropuli sasamarTlos zogierT gadawyvetilebaze SeiZleba iTqvas, rom 
igi socialur uflebaTa sferoSi iWreba. rac Seexeba adamianis uflebas, hqondes 
sacxovrebeli (“droit au logement”), 2006 wlis 19 ivniss sasamarTlom miiRo gadawyve-
tileba saqmeze `hatten-Capska poloneTis winaaRmdeg~. is qiris gayinvis politikas 
ukavSirdeba da mizanSewonilia misi citireba. `marTalia, (...) poloneTs komunis-
turi reJimidan binebis iseTi mwvave nakleboba ergo, rom zomier fasebSi maTi 
Sovna ar xerxdeba, magram saxelmwifos ori konfliqturi mxaris, binis mesakuTree-
bisa da damqiraveblebis, ineteresebis daregulirebisas wamoWrili gansakuTrebiT 
rTuli da socialurad mwvave problemebi unda daebalansebina. mas, erTi mxriv, 
sakuTrebis uflebis dacva unda uzrunveleyo, xolo, meore mxriv, pativi unda eca 
damqiraveblebis, romlebic ufro xSirad daucveli adamianebi arian, socialuri 
uflebebisTvis~107. amasTan, konvenciis 46-e muxlis gaTvaliswinebiT, sasamarTlo 
iRebs piloturi gadawyvetilebis proceduras, romelic, `upirveles yovlisa, xel-
Semkvreli saxelmwifoebis dasaxmareblad aris mofiqrebuli, rom maT konvenciis 
sistemaSi TavianTi funqcia Seasrulon aseTi problemebis adgilobriv doneze ga-
daWris gziT~108 da, Sesabamisad, is gauxsnis gzas zogad zomebs, romlebic poloneTma 
unda gaataros im mizniT, rom wertili dausvas sakuTrebis uflebis sistematur 

106 A. Touraine, Qu’est-ce que la démocratie?, Paris, Fayard,1994, p. 52.
107 adamianis uflebaTa evropuli sasamarTlo (didi palata), `huten-Capska poloneTis winaaRmdeg~, 2006 wlis 
19 ivnisis gadawyvetileba, § 225.
108 Ibid., § 234.
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darRvevas, rac am saqmeSi dadginda. `socialuri da ekonomikuri aspeqtis gaTva-
liswinebiT, maT Soris saxelmwifos valdebulebisa adamianebis socialur uflebe-
bTan dakavSirebiT (...), sasamarTlo miiCnevs, rom mopasuxe saxelmwifom, upirveles 
yovlisa, saTanado samarTlebrivi da/an sxva zomebis gamoyenebiT unda uzrunvelyos 
adgilobriv samarTlebriv wesrigSi/reglamentSi meqanizmi, romelic SeinarCunebs 
samarTlian balanss binis mesakuTreebis interesebs, maT Soris maT uflebas, miiRon 
sargebeli sakuTari qonebidan, da sazogadoebis zogad interess, sakmarisi sacxovre-
beli farTis nakleb SeZlebulebisTvis xelmisawvdomobis CaTvliT, Soris, konven-
ciiT gaTvaliswinebuli sakuTrebis uflebis dacvis principebis Sesabamisad~109.

msgavs situacias, magram gansxvavebul Temas, kerZod, uflebas Sromaze, exeba 2004 
wlis 27 ivliss miRebuli gadawyvetileba saqmeze `sidabrasi da dziautasi litvis 
winaaRmdeg~. ganmcxadeblebi, suk-is yofili TanamSromlebi, iZulebulni iyvnen, ke-
rZo seqtorSi eZebnaT samuSao, radgan maTze, axali kanonis Sesabamisad, vrceldebo-
da garkveul sferoebSi muSaobis uflebis akrZalva. sasamarTlom daaskvna, rom akr-
Zalva araproporciul zomas warmoadgenda da is mniSvnelovan zemoqmedebas axdenda 
maT unarze/SesaZleblobaze, ̀ sxvadasxva profesiiT ecadaT muSaoba~ da arapirdapir 
axdenda gavlenas maTi piradi cxovrebis pativiscemis uflebis ganxorcielebaze me-8 
muxlis ganmartebiT, miuxedavad akrZalvis miznebis legitimurobisa110.

dabolos, jandacvasTan dakavSirebuli sakiTxebi sasamarTlos precedentuli sa-
marTlis xelSemkvreli saxelmwifoebis pasuximgeblobasTan morgebis kargi maCvene-
belia. magaliTad, 2002 wlis 21 martis ganCinebaSi poloneli moqalaqis neteckis 
ganacxadis dauSveblobis Sesaxeb sasamarTlom yuradReba miaqcia saxelmwifos ufro 
zogad movaleobas. sasamarTlom ganacxada: `ar SeiZleba gamoiricxos, rom xelisu-
flebis warmomadgenlebis moqmedebam da umoqmedobam janmrTelobis dacvis sfe-
roSi SeiZleba garkveul garemoebebSi gamoiwvios maTi pasuxismgebloba me-2 muxlis 
safuZvelze~ da `SesaZloa, me-2 muxlis safuZvelze wamoiWras iseTi sakiTxi, ro-
melSic damtkicebulia, rom xelSemkvreli saxelmwifos oficialurma pirebma riskis 
qveS daayenes adamianis sicocxle misTvis janmrTelobis dacvaze uaris TqmiT, maSin, 
roca mosaxleobis winaSe pasuximgebloba hqondaT aRebuli jandacvis xelmisawvdo-
mobaze~.

109 Ibid., § 239.
110 adamianis uflebaTa evropuli sasamarTlo, `sidebrasi da sxvebi litvis winaaRmdeg~, 2004 wlis 27 ivlisis 
gadawyvetileba, § 61, § 50.
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3. solidarobasTan dakavSirebuli uflebebi

adamianis ZiriTad uflebaTa urTierTdamokidebulebisa da ganuyoflobis sakiTxi 
dRes ufro metad dgas dRis wesrigSi, vidre odesme. erTi kuTxidan rom SevxedoT, 
es gulisxmobs uflebebis gafarToebasa da gaRrmavebas, aseve gulisxmobs mesame 
Taobis uflebebs – solidarobis uflebebs – uflebebs mSvidobaze, ganviTarebaze, 
sufTa garemoze da kacobriobis saerTo memkvidreobis pativiscemis uflebas. yvela 
es ufleba ukve horizontze moCans. marTalia, jer Sesaqmnelia maTi dacvis saSuale-
bebi adamianis uflebaTa dacvis meqanizmebis meSveobiT, magram am uflebebis xedva 
sakmaod realuria da mxolod Cveni warmosaxvis nayofi aRar aris.

minda magaliTad movitano ori saqme, sadac garemos dacvis problemebi wamoiWra. 
saqmeSi `taskini da sxvebi TurqeTis winaaRmdeg~111 xelisuflebis warmomadgenle-
bi ar daemorCilnen sasamarTlos gadawyvetilebas, romelmac gaauqma oqros maRa-
roSi muSaobis nebarTva im safuZvelze, rom gamoyenebuli teqnika garemoze mavne 
zemoqmedebas axdenda da gasca axali nebarTva. saqmeSi `moreno gomesi espaneTis 
winaaRmdeg~112 xelisuflebis organoebi mudmivad arRvevdnen xmis/xmauris kontro-
lis maregulirebel wesebs da gascemdnen nebarTvebs diskoTekebisa da barebis gax-
snaze im zonaSi, romelic `xmauriT gadatvirTul~ zonad iTvleboda. xmauris do-
nisa da im faqtis gaTvaliswinebiT, rom es RamiT da wlebis ganmavlobaSi xdeboda, 
evropulma sasamarTlom miiCnia, rom dairRva me-8 muxliT daculi uflebebi. sasa-
marTlom daadgina, rom ganmcxadeblis ufleba, pativi scen mis sacxovrebels, serio-
zulad irRveoda imis Sedegad, rom xelisufleba ar iRebda zomebs Ramis saaTebSi 
wesrigis dasamyareblad da daaskvna, rom mopasuxe saxelmwifom ar Seasrula Tavisi 
movaleoba da ar daicva ganmcxadeblis ufleba, pativi ecaT misi piradi cxovrebis-
Tvis da sacxovreblisTvis, riTac daarRvia konvenciis me-8 muxli.

rac Seexeba kulturul memkvidreobas, sainteresoa dauSveblobis Sesaxeb ganCi-
neba, romelic sasamarTlom 2005 wlis 1 dekembers gamoitana saqmeze “SCEA Ferme de 
Fresno safrangeTis winaaRmdeg~ (arqiteqturuli Zeglis statusis mqone Senoba), da 
2009 wlis 19 Tebervlis gadawyvetileba saqmeze `kozaCoglu TurqeTis winaaRmdeg~ 
(sakuTrebis istoriuli Rirebuleba).

111 adamianis uflebaTa evropuli sasamarTlo, `taskini da sxvebi TurqeTis winaaRmdeg~, 2004 wlis 10 noembris 
gadawyvetileba.
112 adamianis uflebaTa evropuli sasamarTlo, `moreno gomesi espaneTis winaaRmdeg~, 2004 wlis 16 noembris 
gadawyvetileba.
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II. uflebebis garantireba

aq mTavari sakiTxia efeqtianoba. magram ras vgulisxmobT efeqtianobaSi? roca 
normis mizans vadarebT im xarisxs, ra xarisxiTac Sesrulda es mizani, izomeba nor-
mis qmediToba – saTanadod iqna Tu ara misi meSveobiT sasurveli Sedegi miRweuli. 
meore mxriv, roca normis efeqtianobas vadarebT dagegmil Sedegs, am dros normis 
efeqtianobaa gasazomi, anu SeZlo Tu ara man axali wesis danergva yoveldRiur 
praqtikaSi. samarTlis sociologiis sferoSi efeqtianobis cneba, im Tvalsazri-
siT, Tu ras ganmartavs is, gaxlavT, rom is saSualebas iZleva, gaizomos is xarvezi, 
romelic kanons aSorebs socialuri sinamdvilisgan da romelic igulisxmeba, rom 
kanonma unda daareguliros, anu efeqtianoba am xarvezis gazomvis iaraRia.

adamianis uflebebs roca vexebiT, efeqtianoba kompleqsuri sakiTxia, vinaidan 
is pozitiurad ukavSirdeba imas, Tu ra donezea adamianis uflebebi aRiarebuli 
da ra xarisxiT xdeba maTi dacva; da negatiurad ukavSirdeba imas, Tu rogor aris 
organizebuli winaaRmdegobis gawevis formebi. amgvarad, efeqtianoba ganuyofelia 
araefeqtianobisgan113. mosamarTle petiti ambobda, rom `roca saqme adamianis ufle-
bebs exeba, mxolod erTi moqmedi kriteriumia gamosayenebeli da es damcavi zomebis 
efeqtianobaa. yvelaferi danarCeni diplomatiuri enaa, SedarebiTi samarTlis sqo-
lastika, gancxadebebi, TviTkmayofileba da kanonis uzenaesobis formaluri dacva~.

a. Sidasaxelmwifoebriv doneze

dasawyisisTvis unda gavixsenoT, rom ̀ saerTaSoriso meqanizmebis Zalze mniSvnelo-
vani funqciis miuxedavad, adamianis uflebaTa efeqtiani dacva iwyeba da mTavrdeba 
adgilobriv doneze~114.

aq ramdenime donezea zomebis gatareba mniSvnelovani, rasac ormagi xasiaTis ur-
TierTobebamde mivyavarT adamianis uflebaTa evropuli sasamarTlosa da qveynis 
mosamarTlesa da evropuli kontrolis damatebiT bunebas Soris, romelic ganmar-
tavs da mniSvnelobas aZlevs Sidasaxelmwifoebrivi sasamarTlo dacvis saSualebe-
bis amowurvis wess. roca vambobT, rom sistema subsidiarobis principiT muSaobs, 
es imas niSnavs, rom pasuxismgebeli evropul konvenciaSi mocemuli uflebebisa da 
Tavisuflebebis dacvaze, pirvel rigSi, adgilobrivi xelisuflebaa, gansakuTrebiT 
ki sasamarTlo xelisufleba. xelSemkvrel saxelmwifoebs SeuZliaT konvenciis ga-
moyeneba da unda gamoiyenon kidec da uzrunvelyon saCivris dakmayofileba.

113 J. Carbonnier, « Effectivité et ineffectivité de la règle de droit », Année sociologique, 1958, pp. 3 et seq.
114 evropis sabWo, `Cvens xelSi~, adamianis uflebaTa dacvis efeqtianoba sayovelTao deklaraciis miRebidan 50 
wlis Semdeg, strasburgi, evropis sabWos gamocema, 1999.
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rac Seexeba sakanonmdeblo xelisuflebas, aucileblia, rom qveynis parlamentma 
yuradRebiT Seiswavlos kanonproeqti mis damtkicebamde, momzadebis procesSi, da 
mere gaauqmos is normebi Tu kanonebi, romlebic konvencias ar Seesabameba. minis-
trTa komitetis π5 (2004) rekomendacia, romelic xelSemkvreli saxelmwifoebis-
Tvis gaica 2004 wlis 12 maiss, swored amas exeba: unda Semowmdes kanonproeqtebis, 
moqmedi kanonebisa da administraciuli praqtikis Sesabamisoba adamianis uflebaTa 
evropul konvenciaSi mocemul standartebTan.

sasamarTlo xelisuflebis doneze sakiTxi exeba konvenciis CarTvas, anu integri-
rebas xelSemkvreli saxelmwifos samarTlebriv sistemaSi da im gzebs, Tu rogor 
gamoiyeneben saxelmwifoebi mas115. Sesabamisad, adgilobriv sasamarTloebs miniWe-
buli aqvT umTavresi funqcia – ganmarton da iuridiuli Zala miscen konvenciis 
normebs zomebis miRebisa da dakmayofilebis Sesaxeb konkretul saqmeebSi swori 
gadawyvetilebis miRebiTa da Sidasaxelmwifoebrivi kanonmdeblobis am normebTan 
harmonizaciis gziT. adgilobriv mosamarTlesa da saerTaSoriso mosamarTles So-
ris adamianis uflebaTa dacvis sferoSi arsebobs cxadad gamoxatuli saerTo pa-
suxismgeblobis sfero; saxelmwifos xelisufleba pirvel pasuxismgeblobas iRebs 
yvela saxelmwifo uwyebis mier adamianis uflebaTa pativiscemaze; evropuli sasa-
marTlo, romelic adamianis uflebaTa dacvaze kontrols axorcielebs, iRebs sabo-
loo pasuxismgeblobas. dRes faqtobrivad aRiarebulia, rom imisaTvis, rom saimedo 
iyos, adamianis uflebaTa dacvam unda gaiaros garedan Semowmeba - saerTaSoriso 
Sexeduleba, romelic obieqtur suraTs iZleva.

adamianis uflebebi gvibiZgebs, SevcvaloT midgoma, kerZod, uari vTqvaT normaTa 
ierarqiis kelseniseul modelze. principSi, adamianis uflebaTa dacvis evropuli 
samarTali dRes didi da fundamenturi gamowvevis winaSe ayenebs tradiciul sa-
marTlebriv azrovnebas, vinaidan `piramidul~ azrovnebas ufro susts, naklebad 
samarTliansa da Sesabamiss xdis. xom ar SegveZlo, an xom ar unda dagveviwyebina is 
(piramida)? xom ar gadavsuliyaviT piramididan qselze? kanonis Seqmnis axal gzaze? 
marTebulad svamen kiTxvas m. van de kerCove da f. osti116.

b. saerTaSoriso doneze

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia ar 
aris mxolod pirveli instrumenti. is, amave dros, yvelaze fundamenturia, vinai-
dan efeqtianobis TvalsazrisiT konvencia yvelaze srul dacvas gvTavazobs, masSi 

115 ix. h. keleris kvlevis proeqti, The reception of the ECHR in the Member States, http://www.rwi.unizh.ch/keller/Reception/
home.htm (University of Zurich, 2006).
116 F. Ost and M. van de Kerchove, “De la pyramide au réseau ? Vers un nouveau mode de production du droit~, Revue interdisciplinaire 
d’études juridiques, 2000, pp. 1-82 ; F. Ost and M. van de Kerchove, De la pyramide au réseau. Pour une théorie dialectique du droit, 
Brussels, Publications des Facultés universitaires Saint-Louis, 2002.
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gaTvaliswinebuli uflebebi ki sarCelze uflebis Semqmnelia, anu maT SeuZliaT 
regresiuli moTxovnis sagnis formireba adamianis uflebaTa dacvis axali evro-
puli sasamarTlos winaSe, romelic 1998 wlis 1 noembers daarsda. ufro zogadad 
rom vTqvaT, adamianis uflebaTa damtkicebis unari sasamarTlos winaSe am uflebaTa 
efqtianobis upirvelesi winapirobaa.

rac Seexeba evropuli sasamarTlos meqanizms, gamovyof xuT uaxles tendencias.

1. iurisdiqciis farglebi

evropul sasamarTloSi sul ufro meti saqme Semodis, romelic pirdapir exeba 
evropis Tanamegobrobas, evrokavSiris kanonebsa da evropuli institutebis mier 
gamocemul aqtebs. saqme `bosforis aviaxazebi irlandiis winaaRmdeg~ exeba TviTm-
frinavis ijariT aRebas ganmcxadebeli kompaniis mier iugoslaviis aviaxazebisgan. 
irlandiis xelisuflebis warmomadgenlebma xsenebuli TviTmfrinavi CamoarTves 
aviaxazebs evrokavSiris sabWos reglamentis Tanaxmad, romelmac, Tavis mxriv, gaero-
s sanqcia gamoiyena iugoslaviis federaciuli respublikis (serbia da montenegro) 
winaaRmdeg. ganmcxadeblis saCivari TviTmfrinavis SenarCunebaze Tavdapirvelad 
dakmayofilda umaRlesi sasamarTlos mier, romelmac 1994 wlis ivnisSi gadawy-
vita, rom sabWos direqtiva ar gamoiyeneboda TviTmfrinavis SemTxvevaSi. Tumca 
apelaciisas uzenaesma sasamarTlom, evropis ekonomikuri Tanamegobrobis Sesaxeb 
xelSekrulebis 177-e muxlis Sesabamisad, winaswari SekiTxviT mimarTa marTlmsa-
julebis evropul sasamarTlos, exeboda Tu ara ganmcxadeblis TviTmfrinavs sabWos 
Sesabamisi direqtiva. miRebuli pasuxi dadebiTi iyo da uzenaesma sasamarTlom 1996 
wlis noemberSi gamoiyena marTlmsajulebis evropuli sasamarTlos gadawyvetileba 
da daakmayofila saxelmwifos saapelacio saCivari. ganmcxadebeli evropuli konven-
ciis pirveli damatebiTi oqmis pirveli muxlis (qonebis dacva) safuZvelze Civis, 
rom mas gadaWarbebuli tvirTis atana mouwia, rac gamowveuli iyo irlandiis saxel-
mwifos mier dakisrebuli sanqciebiT, da rom amis Sedegad kompaniam mniSvnelovani 
finansuri zarali ganicada.

2005 wlis 30 ivniss miRebuli gadawyvetilebiT evropuli sasamarTlo cdilobs, 
rom konvenciam evrokavSiris wevr saxelmwifoTa Soris zesaxelmwifo organos Se-
qmniT dabrkoleba ar Seuqmnas evropas integraciis gzaze. integracia ki, rogorc 
evrokomisiis wevrebi amtkiceben sasamarTlosTvis wardgenil TavianT gancxadebeb-
Si, seriozulad Seferxdeba, Tu kavSiris wevr saxelmwifoebs evrokavSiris aqtebis 
konvenciasTan Sesabamisobis Semowmeba mouwevT manam, sanam Tanxmobas ganacxadeben 
maT gamoyenebaze, im situaciebSic ki, rodesac ver gamoiyeneben Sefasebis zRvars. 
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magram sasamarTlo ar acxadebs, rom, vinaidan wevr saxelmwifoebs garkveuli ufle-
bamosilebebi gadacemuli aqvT zesaxelmwifo organizaciisTvis, anu evropis Tana-
megobrobisTvis, is situaciebi, romlebic evropis Tanamegobrobis aqtebis gamoye-
nebis Sedegad ganviTardeba, ar moxvdeba maTi (saxelmwifoebis) iurisdiqciis qveS 
konvenciis pirveli muxlis ganmartebiT. piriqiT, sasamarTlo askvnis, rom maSin, 
roca konvencia gamoiyeneba aseT situaciebSi (ratione loci, materiae and personae) da manam, 
sanam wevri saxelmwifoebi pasuxismgebelni arian im sazedamxedvelo uwyebebis wi-
naSe, romlebsac konvencia ayalibebs, evropuli sasamarTlos mier mxolod saqmis ga-
moZieba-ganxilvis masStabze axdens gavlenas is garemoeba, rom savaraudo darRvevis 
wyaro evropis TanamegobrobaSi miRebuli aqtis gamoyenebaSia: sasamarTlo miiCnevs, 
rom imdenad, ramdenadac evrokavSiris samarTlebrivi sistema uzrunvelyofs fun-
damenturi uflebebis adekvatur doneze dacvas da Tu is (evropuli sasamarTlo) 
ar dadgeba `konvenciiT garantirebuli uflebebis dacvaze kontrolis meqanizmis 
disfunqciis~ gamovlenis winaSe an `aSkara xarvezis~ winaSe117, mas SeuZlia dauSvas, 
rom am samarTlebrivi sistemis mixedviT dadgenili samarTlebrivi valdebulebebis 
Sesrulebisas evrokavSiris wevri saxelmwifoebi ar arRveven TavianT valdebule-
bebs adamianis uflebaTa evropuli konvenciis mixedviT.

dabolos, 1980-iani wlebis dasawyisidan, gansakuTrebiT ki 1990-iani wlebidan, 
adamianis uflebaTa evropuli sasamarTlo iRebs ganacxadebs, romlebSic konven-
ciis xelSemkvreli saxelmwifoebis individualuri Tu koleqtiuri pasuxismgeblo-
bis sakiTxia wamoWrili im qmedebebTan Tu umoqmedobasTan dakavSirebiT, romlebic 
im saerTaSoriso organizaciebis institutebsa Tu uwyebebs miewerebaT, romelTa 
wevrebic isini arian, iqneba es evrokavSiri118 Tu nato. es sakiTxi did palatas jer 
ar gadauwyvetia.

2. Sualeduri zomebi

2005 wlis 4 Tebervals miRebuli gadawyvetileba saqmeze `mamaTqulovi da aska-
rovi TurqeTis winaaRmdeg~ aSkarad gauqmebaa (revirement de jurisprudence) precedentu-
li samarTlisa. ganmcxadebelTa warmomadgenlebi amtkicebdnen, rom maTi kliente-
bis eqstradirebiT, miuxedavad sasamarTlos miTiTebisa sasamarTlos 39-e wesze, 
TurqeTma ar Seasrula Tavisi valdebuleba 34-e muxlis moTxovnis Sesabamisad, 

117 adamianis uflebaTa evropuli sasamarTlo (didi palata), Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi ir-
landiis winaaRmdeg, 2005 wlis 30 ivnisis gadawyvetileba, § 166.
118 adamianis uflebaTa evropuli sasamarTlo, `garzili evrokavSiris wevr saxelmwifoTa winaaRmdeg~ (1998 
wlis 22 oqtombris ganCineba dauSveblobis Sesaxeb) da adamianis uflebaTa evropuli sasamarTlo, Société Auto-
mobiles Guérin evrokavSiris 15 saxelmwifos winaaRmdeg (2000 wlis 4 ivlisis ganCineba dauSveblobis Sesaxeb).
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rom arafriT SeeSala xeli fizikuri pirisgan individualuri ganacxadis wardgenis 
uflebis efeqtiani ganxorcielebisTvis. sasamarTlom miuTiTa TurqeTis xelisu-
flebas, rom eqstradireba ar SeiZleba ganxorcieldes manam, sanam ar Semowmdeba 
ganmcxadebelTa SiSis safuZvlianoba. sasamarTlom Seaxsena mxares, rom individua-
luri ganacxadis wardgenis ufleba `konvenciis sistemis efeqtianobis~ da am muxlis 
fuZemdebluri filosofiis erT-erTi fundamenturi garantiaa119 da xazi gausva, rom 
ganmcxadeblis an potenciuri ganmcxadeblis mier sasamarTlosTan Tavisuflad ur-
TierTobis SesaZleblobas gansakuTrebuli mniSvneloba aqvs. `am miznebisTvis igi 
[sasamarTlo] askvnis, rom 43-e muxlSi in fine mocemuli valdebuleba moiTxovs xel-
Semkvreli mxarisgan, rom man ara marto ganmcxadebelze zewolisgan Seikavos Tavi, 
aramed moqmedebisgan da umoqmedobisganac, romelic, ganacxadis sagnis moSlis an 
moxsnis gziT, uazrobad aqcevs mis ganxilvas an sxva mxriv SeuSlis xels sasamarT-
los saqmis ganxilvaSi Cveulebrivi procedurebiT~120.

rac Seexeba Sualedur zomebs, maT sasamarTlo gascems im mizniT, `rom xeli 
Seewyos individualuri ganacxadis wardgenis uflebis ̀ qmediT ganxorcielebas~, im 
azriT, rom SenarCundes ganacxadis sagani, maSin, roca miiCneva, rom is gamouswore-
beli safrTxis riskis qveS dgas mopasuxe saxelmwifos moqmedebis an umoqmedobis 
mizeziT121. pozitiurad rom vTqvaT, `Sualeduri zomebi [...] mniSvnelovan rols 
asrulebs gamousworebeli situaciebis Tavidan asacileblad, rac sasamarTlos 
xels SeuSlida ganacxadis saTanadod ganxilvaSi da [...] konvenciis uflebebis praq-
tikuli da qmediTi sargebliT uzrunvelyofs ganmcxadebels~.122 mamaTqulovisa 
da askarovis saqmeSi cxadi iyo, rom ganmcxadeblebis eqstradirebis gamo dac-
vis done, romelic sasamarTlos unda SeeTavazebina, gamousworeblad Semcirda. 
saerTaSoriso samarTlis zogadi principebisa da im mosazrebebis gaTvaliswine-
biT, romlebic am TemasTan dakavSirebiT gamoiTqva saerTaSoriso uwyebebis mier, 
sasamarTlom pirvelad gadawyvita, rom `mopasuxe saxelmwifos mier Sualeduri 
zomebis gamoyenebis Seusrulebloba Searyevs 34-e muxliT garantirebul indivi-
dualuri ganacxadis wardgenis uflebis efeqtianobas da saxelmwifoebis mier pir-
veli muxliT nakisr valdebulebas – daicvan konvenciaSi gansazRvruli uflebebi 
da Tavisuflebebi~123.

2006 wlis 17 ianvars miRebul gadawyvetilebaSi saqmeze `aulmi safrangeTis wi-
naaRmdeg~ sasamarTlom daaskvna, rom sasamarTlos 39-e wesSi miTiTebuli Sualedu-
ri zomebis SeusruleblobiT da ganmcxadeblis deportirebiT alJirSi safrangeTma 
xeli SeuSala sasamarTlos, uzrunveleyo ganmcxadebeli saWiro dacviT konvenciis 

119 adamianis uflebaTa evropuli sasamarTlo (didi palata), `mamaTqulovi da askarovi TurqeTis winaaRmdeg~, 
2005 wlis 4 Tebervlis gadawyvetileba, § 100.
120 Ibid., § 102 in fine.
121 Ibid., § 108.
122 Ibid., § 125.
123 Ibidem.
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SesaZlebeli darRvevisgan. amis Sedegad safrangeTma ar Seasrula konvenciis 34-e 
muxliT gansazRvruli Tavisi valdebuleba124.

dabolos, saqme `evansi gaerTianebuli samefos winaaRmdeg~ namdvilad imsaxurebs 
yuradRebas, radgan sasamarTlom 39-e wesi Zalze specifikur situaciaSi gamoiyena. 
saqme exeba xelovnur ganayofierebas. roca saqme sasamarTloSi Semovida 2005 wels, 
sasamarTlom gaerTianebuli samefos xelisuflebas miuTiTa, `rom procedure-
bis saTanadod Casatareblad sasurveli iqneboda, Tu is saWiro zomebs miiRebda 
da uzrunvelyofda embrionis Senaxvas manam, sanam sasamarTlo saqmis Seswavlas 
daasrulebda. embrionis ganadgureba ganacxadis sagans warmoadgenda. imave dRes 
prezidentma gadawyvita, rom ganacxadi prioritetulad unda ganexilaT 41-e muxlis 
Sesabamisad125. 2006 wlis 7 marts miRebul gadawyvetilebaSi sasamarTlo miiCnevs, 
rom `miTiTeba, romelic xelisuflebas mieca sasamarTlos 39-e wesis Tanaxmad, (...) 
ZalaSi unda iyos manamde, sanam winamdebare gadawyvetileba sabolood ar gamocxad-
deba an sanam sasamarTlos didi palatis kolegia ar miiRebs erTi an orive mxaris 
Txovnas saqmis didi palatisTvis gadacemis Sesaxeb konvenciis 43-e muxlis Sesabami-
sad126. ase rom, operatiul nawilSi sasamarTlo iRebs gadawyvetilebas, `ganagrZos 
miTiTebis micema xelisuflebisTvis sasamarTlos wesebis 39-e wesis Sesabamisad, 
rom procedurebis saTanadod Casatareblad sasurveli iqneboda, Tu xelisufleba 
saWiro zomebs miiRebda da uzrunvelyofda Canasaxis Senaxvas winamdebare gadawyve-
tilebis sabolood gamocxadebamde an axali brZanebis gacemamde~.

3. samarTliani dakmayofileba da gadawyvetilebaTa  
aRsruleba – uflebebis miReba

adamianis uflebaTa evropuli sasamarTlos gadawyvetilebiT saqme ar sruldeba, 
is dapirebaa, rom situacia Seicvleba da sawyisi wertilia im procesisa, romelic 
SesaZlebels gaxdis uflebaTa da TavisuflebaTa qmediT ganxorcielebas. konvenciis 
41-e muxliT gaTvaliswinebuli samarTliani dakmayofilebisa da 46-e muxliT gansa-
zRvrul gadawyvetilebaTa aRsrulebis sakiTxebma movlenaTa uCveulo ganviTarebas 
misca biZgi sasamarTlos precedentul samarTalSi. sasamarTlom mniSvnelovanwilad 

124 adamianis uflebaTa evropuli sasamarTlo, `aolmi safrangeTis winaaRmdeg~, 2006 wlis 17 ianvris gadawy-
vetileba, § 110.
125 adamianis uflebaTa evropuli sasamarTlo, `evansi gaerTianebuli samefos winaaRmdeg~, 2006 wlis 7 martis 
gadawyvetileba, § 3. es saqme gadaeca did palatas, romelmac gadawyvetileba 2007 wlis 10 aprils gamoitana 
(ix. supra.).
126 Ibid., § 77.
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gazarda Tavisi roli im TvalsazrisiT, rom miTiTebebs akeTebs saTanado zomebis 
miRebaze, dawyebuli individualuri zomebiT da damTavrebuli im zogadi zomebiT, 
romlebic moiTxoveba sistemuri problemis aRmosafxvrelad.

individualuri zomebi

sasamarTlo miiwevs im praqtikisken, rom miuTiTos mocemul xelSemkvrel saxelm-
wifos konkretuli zomebis gatarebisken darRvevasTan dakavSirebiT romelime kon-
kretul saqmeSi an im saqmeebSi, romlebic sasamarTlo ganxilvas elis127. zogierT 
gadawyvetilebaSi, imis garda, rom me-6 muxlis pirveli punqtis darRveva daadgina, 
sasamarTlom aRniSna, rom yvelaze Sesaferisi zoma, rac ki darRvevasTan dakavSire-
biT SeiZleba gatardes, saqmis xelmeored ganxilvaa128. saqmeSi `asaniZe saqarTvelos 
winaaRmdeg~ sasamarTlom ganmcxadeblis dauyovnebliv ganTavisufleba moiTxova ga-
dawyvetilebis operatiul nawilSi129. am saxis winadadebebiT/TxovnebiT, romlebic, 
garkveuli azriT, `awydebian sasamarTlo dacvis saSualebis deklaraciuli mode-
lis sazRvrebs~130, xSirad mimarTaven, yovel SemTxvevaSi, arapirdapir, adgilobriv 
sasamarTloebs, radgan maT am sasamarTloebis mier garkveuli zomebis gatareba 
mohyveba.

2004 wlis 8 aprils miRebul gadawyvetilebaSi saqmeze `asaniZe saqarTvelos wi-
naaRmdeg~ ganmcxadebeli Cioda, rom mas aWaris avtonomiuri respublikis xelisu-
fleba ar aTavisuflebs, miuxedavad imisa, rom 1999 wels erTi danaSaulisTvis 
prezidentis mier iqna Sewyalebuli, xolo meore danaSaulze saqarTvelos uzenaesma 
sasamarTlom 2001 wels gamamarTlebeli ganaCeni gamoitana. daaskvna ra, rom adgili 
hqonda konvenciis me-5 da me-6 muxlebis darRvevas aWaris avtonomiuri respublikis 
xelisuflebis mier, romelmac ar gaanTavisufla ganmcxadebeli saqarTvelos uze-
naesi sasamarTlos gamamarTlebeli gadawyvetilebis miuxedavad, sasamarTlom daad-
gina operatiul nawilSi, rom `mopasuxe saxelmwifom unda uzrunvelyos ganmcxade-

127 adamianis uflebaTa evropuli sasamarTlo, `Teqin ildizi TurqeTis winaaRmdeg~, 2005 wlis 10 noembris 
gadawyvetileba, § 91 et seq da `qsenides-arestis TurqeTis winaaRmdeg~, 2005 wlis 22 dekembris gadawyvetileba, 
§ 40 (5-operat. muxli).
128 adamianis uflebaTa evropuli sasamarTlo (didi palata), `ojalan TurqeTis winaaRmdeg~, 2005 wlis 12 
maisis gadawyvetileba, da `klaes da sxvebi belgiis winaaRmdeg~, 2005 wlis 2 ivnisis gadawyvetileba, § 53 
(operat. muxlis me-5 punqti).
129 adamianis uflebaTa evropuli sasamarTlo (didi palata), `asaniZe saqarTvelos winaaRmdeg~, 2004 wlis 8 
aprilis gadawyvetileba.
130 Ph. Leach, “Beyond the Bug River – A new dawn for redress before the European Court of Human Rights~, European Human Rights 
Law Review, 2005, no. 2, p. 159.
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blis ganTavisufleba rac SeiZleba axlo periodSi~131. gaimeora ra, rom upirveles 
yovlisa saxelmwifos asarCevia, Tu ra saSualebebs mimarTavs gadawyvetilebis aR-
sasruleblad, sasamarTlom gamoTqva azri, rom `am saqmeSi aRmoCenili darRveva 
Tavisi bunebiT ar tovebs arCevanis gakeTebis saSualebas, Tu ra zoma unda iqnes 
gatarebuli saCivris dasakmayofileblad~132.

saqme `ilasku da sxvebi moldovisa da ruseTis winaaRmdeg~ exeboda moldovisa da 
ruseTis pasuxismgeblobas konvenciis pirveli muxlis safuZvelze, kerZod ki saxel-
mwifos pozitiur valdebulebas im Tavis teritoriebTan dakavSirebiT, romlebsac 
is ver akontrolebs, anu moldovis dnestrispireTis respublikasTan dakavSirebiT. 
saqme exeboda patimarTa mimarT cudad mopyrobasa da patimrobis pirobebs. sasa-
marTlos didma palatam 2004 wlis 8 ivliss miRebul gadawyvetilebaSi daadgina, 
rom ganmcxadeblebi eqceodnen moldovis iurisdiqciis farglebSi konvenciis pir-
veli muxlis mniSvnelobiT (saxelmwifo iurisdiqcia) pozitiur valdebulebebTan 
mimarTebaSi da ruseTis iurisdiqciaSi pirveli muxlis mniSvnelobiT. sasamarTlom 
detalebis ganuxilvelad daadgina konvenciis ori – me-3 da me-5 – muxlis darRveva 
da erTsulovnad gamoitana daskvna, rom moldovasa da ruseTs yvela saWiro zoma 
unda mieRoT, raTa bolo moeRoT ganmcxadeblebis TviTnebur patimrobaSi yofnis-
Tvis da dauyovnebliv gaeTavisuflebinaT isini. 

zogadi zomebi

sasamarTloSi Semodis gancxadebebi, romlebsac Cven ganmeorebiT ganacxadebs 
vuwodebT. ganmeorebiTi ganacxadi sistemur (magaliTad, aRmosavleT evropaSi 
meore msoflio omisa da berlinis kedlis dangrevamde periodSi nacionalizebuli 
qonebis restituciasTan an postkomunistur gardamaval periodTan dakavSirebuli 
problemebi) an endemur situaciebs exeba. es ukanaskneli gansakuTrebiT mwvavea ru-
seTSi, ukrainaSi, poloneTsa da bulgareTSi. amis mizezi xSirad cixeebis gadatvir-
Tva da Zveli, gaumarTavi Senobebia, romlebSic sapatimroebia ganTavsebuli.

didi palatis mier 2004 wlis 22 ivniss miRebuli gadawyvetileba saqmeze `bro-
niovski poloneTis winaaRmdeg~ dadgenilia pilotur gadawyvetilebad. saqme exe-
boda poloneTis xelisuflebis mier kompensaciebis gacemas, sakuTrebaze diskonti-
rebuli uflebis gadacemis formiT, mdinare bagis mopirdapire sanapiros miwebze, 

131 adamianis uflebaTa evropuli sasamarTlo (didi palata), `asaniZe saqarTvelos winaaRmdeg~, 2004 wlis 8 
aprilis gadawyvetileba, § 203.
132 Ibid, § 202 in fine.



48

fransuaz tulkensi

romlebic poloneTs aRar ekuTvnoda meore msoflio omis Semdeg. evropulma sasa-
marTlom ara marto daadgina damatebiTi oqmis pirveli muxlis darRveva, aramed 
daaskvna, rom `darRveva gamowveuli iyo sistemuri problemiT, romelic Sidasaxel-
mwifoebriv gaumarTav kanonmdeblobasa da praqtikas ukavSirdeboda, vinaidan ar 
arsebobda qmediTi meqanizmi mdinare bagis mosarCeleebis mier `kreditis uflebis~ 
ganxorcielebisTvis~. sasamarTlom sistemuri problema Semdegnairad gansazRvra: 
`situacia, romelSic saqmis faqtobrivi masala saxelmwifos samarTlebriv sistemaSi 
xarvezis arsebobas avlens, ris Sedegadac fizikur pirTa mTel kategorias CamorT-
meuli aqvs konvenciiT gansazRvruli uflebebi~ da `sadac Sida kanonmdeblobasa 
da praqtikaSi identificirebulma xarvezebma (...) SesaZloa sxva, momdevno, kargad 
dasabuTebul ganacxadebs miscen gza~.

sasamarTlom aRniSna, rom am safuZvelze gadawyvetilebis aRsrulebis procesSi 
zogadma zomebma nebismieri dabrkoleba unda aaridos uamrav adamians, romlebzec 
zegavlena iqonia konvenciasTan Seusabamo situaciam da romlebic ver axorciele-
ben sakuTar uflebas, an, amis sanacvlod, unda daakmayofilos sarCeli damatebiTi 
oqmis pirveli muxliT gaTvaliswinebuli sakuTrebis uflebis dacvis principebis 
Sesabamisad~. gadawyvetilebis operatiul nawilSi sasamarTlom aRniSna, rom `saTa-
nado samarTlebrivi zomebis gatarebiT da administraciuli praqtikiT mopasuxe 
saxelmwifom unda uzrunvelyos xsenebuli sakuTrebis uflebis ganxorcieleba ̀ mdi-
nare bagis~ danarCen mosarCeleebTan damokidebulebaSi an, amis sanacvlod, ekviva-
lenturi dakmayofileba unda SesTavazos maT damatebiTi oqmis pirveli muxliT 
gaTvaliswinebuli sakuTrebis uflebis dacvis principebis Sesabamisad~. rac Seexeba 
46-e muxls, broniovskis saqme damTavrda 2005 wlis 28 seqtembers miRebuli gadawy-
vetilebiT problemis megobrulad mogvarebis Sesaxeb.

didi palatis mier 2006 wlis 19 ivniss miRebul gadawyvetilebaSi saqmeze `huten-
Capska poloneTis winaaRmdeg~ wamoWrilia igive sakiTxebi, roca saqme piloturad 
unda iqnes miCneuli imis gadasawyvetad, Seesabameboda Tu ara qiris sakontrolo 
sqemebi damatebiTi oqmis pirvel muxls133. `pilotur~ meTods gadawyvetilebis miRe-
bisa, romelSic identificirebulia sistemuri problema, sasamarTlos saqmianobaSi 
praqtikuli mniSvneloba aqvs. aseT SemTxvevebSi sasamarTlo gadadebs sxva, msgavsi 
problemebis Semcveli ganacxadebis ganxilvas, romlebic elodebian aucilebeli sa-
samarTlo dacvis zomebs.

133 `huten-Capska poloneTis winaaRmdeg~, didi palatis 2006 wlis 19 ivnisis gadawyvetileba.
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proceduris ganaxleba

es pirvel rigSi exeba sasamarTlo warmoebis ganaxlebas im saqmeebSi, romlebSic 
sasamarTlom darRveva daadgina, magram ar mianiSna axali mosmenis Catarebis an 
procesis ganaxlebis saWiroebis Sesaxeb. maSin, roca xelSemkvreli mxareebis umete-
sobas aqvs muxli sisxlis samarTalwarmoebis ganaxlebis Sesaxeb, samoqalaqo da ad-
ministraciul saqmeebSi Cans, rom erTgvarovani praqtika ar arsebobs. ufro metic, 
drois gasvla SeiZleba aseT saqmeebSi mniSvnelovani aRmoCndes, vinaidan adgilo-
briv sasamarTloebs SeiZleba, zogierT SemTxvevaSi, dasWirdeT imis Seswavla, moq-
medebs Tu ara saqmis mimdinare garemoebebSi evropuli sasamarTlos mier warsulSi 
gakeTebuli Sefaseba. SeiZleba mesame mxarisTvis miyenebuli SesaZlo zianic pro-
blemuri aRmoCndes.

4. erToblivi ZalisxmeviT muSaoba

SesamCnevia adamianis uflebaTa dacvis uzrunvelmyofi instrumentebis gamravle-
ba rogorc xarisxobrivi, ise raodenobrivi TvalsazrisiTac. zogi am process in-
tensiur gavrcelebad aRiqvams, zogisTvis ki es konstruqciuli winsvlaa `adamianis 
uflebaTa sayovelTao kanonisken~. am situaciaze, romelmac SeiZleba pozitiuri 
Sedegebic moitanos da negatiuric, fiqroben adamianis uflebaTa dacvis sferoSi 
momuSave arasamTavrobo organizaciebic, romlebic amiT xsnian muSaobis koordina-
ciisa da saerTo platformebis Seqmnis saWiroebas. yvelaze didi problema imaSi 
mdgomareobs, rom arsebobs riski imisa, rom arc erTma mxarem ar icodes danawevre-
bis, winaaRmdegobriobebis, Seusabamobebisa da im instrumentebis Sesaxeb, romlebic 
erTmaneTs gamoricxaven. amis nacvlad me mxars vuWer ideas, rom yvela am instru-
mentma erovnul da saerTaSoriso doneze erToblivad imoqmedos.

unda aRiniSnos, rom sasamarTlo xSirad mimarTavs sxva qveynebis Sidasaxelmwi-
foebriv da saerTaSoriso precedentul samarTals, roca mniSvnelovani gadawyve-
tilebebi gamoaqvs. SedarebiTi samarTlis moxmoba adamianis uflebaTa evropuli 
sasamarTlos winaSe kamaTis sagani ar xdeba134 da miiReba rogorc mocemuloba. sa-

134 ix., magaliTad, kanadisa da aSS-is gadawyvetilebebi adamianis uflebaTa evropuli sasamarTlo (didi pala-
ta), ̀ hirsti (π2) gaerTianebuli samefos winaaRmdeg~, 2005 wlis 6 oqtombris gadawyvetileba; adamianis ufle-
baTa evropuli sasamarTlo, `efelbi gaerTianebuli samefos winaaRmdeg~, 2003 wlis 6 maisis gadawyvetileba; 
adamianis uflebaTa evropuli sasamarTlo, `alani gaerTianebuli samefos winaaRmdeg~, 2002 wlis 5 noembris 
gadawyvetileba. es sakiTxi sakamaTo gaxda aSS-Si. ix. mosamarTle jastis ruT bader ginzburgis gakeTebuli 
SeniSvnebi samxreT afrikis sakonstitucio sasamarTlosTvis, adamianuri Sexedulebebis pativiscema, 2006 
wlis 7 Tebervali.
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samarTlo miiCnevs, rom yvela mizezi aqvs imisTvis, rom Seiswavlos sxva qveynebis 
sasamarTloTa gadawyvetilebebi, romlebic msgavs sakiTxebs exeba. is aRiarebs, rom, 
marTalia, sxva qveynebisa da saerTaSoriso sasamarTloebis mosazrebebi misTvis ma-
valdebulebeli aranairad ar aris, magram saxelmZRvanelo principebis miseuli ga-
geba namdvilad gamdidrdeba, Tu igi Seiswavlis, rogor miudgnen sxva sasamarTloebi 
imave sakiTxs. teqnologiebis ganviTarebasTan erTad sirTules aRar warmoadgens, 
rom myisierad moipovo mniSvnelovani gadawyvetilebebi, magaliTad, gaerTianebuli 
samefos lordTa palatidan, aSS-is da kanadis uzenaesi sasamarTloebidan an samxreT 
afrikis konstituciuri sasamarTlodan.

amas garda, Cven ar unda ugulebelvyoT am standartebis daxvewisa da gamoyenebis 
saqmeSi adamianis uflebaTa dacvis sferoSi momuSave evrosabWos sxva organoebis 
wvlili, kerZod, wamebis sawinaaRmdego komitetis, adamianis uflebaTa dacvis ko-
misris, socialur uflebaTa evropis komitetis, rasizmisa da Seuwynareblobis sawi-
naaRmdego evropuli komitetis da erovnul umciresobaTa dacvis sakonsultacio 
komitetis wvlili. Cven mier CamoTvlili organoebi xSirad eyrdnobian evropuli 
sasamarTlos gadawyvetilebebs, magram piriqiTac xdeba, roca sasamarTlo maT mo-
sazrebebs miuTiTebs xolme. magaliTad, dRes sasamarTlo sakmaod xSirad mimarTavs 
wamebis sawinaaRmdego komitetis angariSebs, roca adgens, aRwevs Tu ara sapati-
mroSi arsebuli pirobebi araadamianuri da Rirsebis Semlaxveli mopyrobis dones 
konkretul saqmeebSi135. sasamarTlos xSirad gaukeTebia miTiTeba aseve rasizmisa 
da Seuwynareblobis sawinaaRmdego evropuli komitetis136 da evropis socialuri 
qartiis safuZvelze momzadebul angariSebze137.

5. reforma

1989-1990 wlebSi evropis sabWos gafarToebasTan erTad Seiqmna axali sivrce 
konvenciis sistemisTvis. maSin roca am sistemis mizani igive darCa, sasamarTlos 
dRes ufro didi roli aqvs demokratiis ganmtkicebisa da kanonis uzenaesobis dacvis 
saqmeSi gafarToebul evropaSi. ueWvelia, rom misi mniSvneloba arasdros yofila 
ufro didi. evropuli sasamarTlo Tavisi precedentuli samarTliT da sxvadasxva 

135 ix. adamianis uflebaTa evropuli sasamarTlo, `van der veni niderlandebis winaaRmdeg~, 2003 wlis 4 Te-
bervlis gadawyvetileba.
136 ix. adamianis uflebaTa evropuli sasamarTlo (didi palata), `naCova da sxv. bulgareTis winaaRmdeg~, 2005 
wlis 6 ivlisis gadawyvetileba (miTiTeba - rasizmisa da Seuwynareblobis sawinaaRmdego evropuli komisiis 
angariSebi bulgareTze).
137 ix. adamianis uflebaTa evropuli sasamarTlo (didi palata), `sorenseni da rasmuseni daniis winaaRmdeg~, 
2006 wlis 11 ianvris gadawyvetileba (miTiTeba - evropis socialuri komitetis angariSebi).
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saxelmwifos uzenaes da sakonstitucio sasamarTloebTan TanamSromlobiT demo-
kratiuli RirebulebebiTa da konvenciis samarTlebrivi principebiT ganamtkicebs 
sxvadasxva qveynis erovnul samarTlebriv sistemebs da daxmarebas uwevs maT, rom 
uzrunvelyofili iqnes konvenciis standartebis ganxorcieleba yoveldRiur praq-
tikaSi. dResdReobiT sasamarTlos winaSe mdgomi udidesi gamowveva mxolod konven-
ciis standartebis SenarCuneba da ganviTareba ki ar aris, aramed imis uzrunvelyo-
fac, rom evropa, sadac adamianis uflebebi ayvavdeba, darCes erT mTlian sxeulad 
saerTo RirebulebebiT.

am gamowvevis sapasuxod evropis sabWos ministrTa komitetma 2004 wlis maisSi 
miiRo adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis me-14 dama-
tebiTi oqmi, rig rekomendaciebsa da rezoluciebTan erTad, romlebic misi efeqtia-
nobis gasaZliereblad aris gamiznuli. am reformis mizania, misces sasamarTlos imis 
saSualeba, rom man meti yuradReba dauTmos arsebiTi saxis ganacxadebs, gansakuTre-
biT ki maT, romlebSic adamianis uflebaTa darRvevaa aRmoCenili, misi gafiltvris 
unaris gaZlierebiT da Sidasaxelmwifoebriv doneze konvenciis ganxorcielebis 
gaumjobesebiT. aq me aRvniSnav me-14 damatebiTi oqmiT (romelic ZalaSi 2010 wlis 
1 ivniss Seva) Semotanil ramdenime yvelaze mniSvnelovan cvlileba s.

sasamarTlo uflebamosili iqneba, erTi mosamarTlis SemadgenlobiT gamoacxados 
saqme dauSveblad an amoricxos is gansaxilvel saqmeTa nusxidan, Tu gadawyvetile-
bis/ganCinebis miReba SesaZlebelia Semdgomi ganxilvis gareSe (me-4 da me-5 muxle-
bi). principSi, gadawyvetilebebi dasaSvebobaze da arsebiT ganxilvaze erTdroulad 
SeiZleba iqnes miRebuli (me-9 muxli).

sami mosamarTlisgan Semdgari komitetis uflebamosileba gazrdilia. is ufleba-
mosilia, gamoacxados ganacxadi dasaSvebad da, amave dros, gamoitanos gadawyveti-
leba arsebiTi mxaris Sesaxeb, Tu saqmis ZiriTadi sakiTxi konvenciis an oqmebis gan-
martebasa Tu gamoyenebasTan dakavSirebiT, ukve gadawyvetilia sasamarTlos mier 
myarad dadgenili precedentuli samarTliT (me-8 muxli).

sasamarTlos plenaruli sxdomis moTxovniT, ministrTa komitets SeuZlia erTsu-
lovani gadawyvetilebiT da gansazRvruli droiT xuTamde Seamciros mosamarTleTa 
raodenoba palatebSi (me-5 muxli).

me-12 muxliT damatebulia dasaSvebobis kriteriumebi, riTac Seicvala 35-e 
muxlis me-3 punqti. saqme dauSveblad cxaddeba, Tu ganmcxadebels ar miadga mniS-
vnelovani ziani da konvenciasa da mis oqmebSi gansazRvruli adamianis uflebaTa 
pativiscema ar moiTxovs ganacxadis arsebiTad ganxilvas. magram ar SeiZleba am sa-
fuZvelze saqmis uaryofa, Tuki is saTanadod ar ganxilula Sidasaxelmwifoebrivi 
sasamarTlos mier.

konvenciis 46-e muxls daemata me-4 punqti (me-16 muxli), romlis mixedviT, minis-
trTa komitets eZleva uflebamosileba, Tu is miiCnevs, rom maRali xelSemkvreli 
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mxare uars acxadebs, daemorCilos sasamarTlo gadawyvetilebas im saqmeze, romlis 
mxaresac is warmoadgens, mimarTos sasamarTlos kiTxviT, Seasrula Tu ara mxarem 
pirveli punqtiT gaTvaliswinebuli valdebuleba. sasamarTlos SekiTxva waredgi-
neba mxarisTvis formaluri Setyobinebis Semdeg da komitetis uflebamosil warmo-
madgenelTa ori mesamedis xmaTa umravlesobiT miRebuli gadawyvetilebiT.

amis garda, ministrTa komitetma 2004 wlis 12 maiss miiRo rekomendaciebi wevri 
qveynebisTvis, magaliTad, rekomendacia REC(2004)5, raTa uzrunvelyofili iqnes sa-
Tanado da qmediTi meqanizmebis arseboba kanonproeqtebis konvenciasTan Sesabamiso-
bis sistematurad Semowmebis mizniT sasamarTlos precedentuli samarTlis kuTxiT, 
uzrunvelyofili iqnes iseTi meqanizmebis arseboba, romelTa saSualebiTac saWi-
roebisamebr Semowmdeba moqmedi kanonebisa da administraciuli praqtikis Sesaba-
misoba, maT Soris, rogorc es gamoTqmulia reglamentebSi, brZanebebsa da cirkula-
rebSi, raTa rac SeiZleba swrafad moxdes kanonebisa da administraciuli praqtikis 
adaptacia konvenciis darRvevis Tavidan asacileblad. 

konvenciis reforma mZimed mimdinareobs da mudam CamorCeba dros. es SeiZleba 
aixsnas damatebiTi oqmebis proeqtebis Seqmnis sirTuliT da im faqtiT, rom yvela 
xelSemkvrelma saxelmwifom unda moaxdinos maTi ratificireba, roca cvlilebebi 
procedurul an struqturul sakiTxebs exeba. magaliTad, π11 damatebiTi oqmis ra-
tificirebas xelSemkvreli saxelmwifoebis mier sam weliwadze meti xani dasWirda. 
gadatvirTuli saerTaSoriso sasamarTlosTvis droSi CamorCena imas niSnavs, rom 
im droisTvis, roca es aucilebeli reforma ganxorcieldeba da cvlilebebi ZalaSi 
Seva, problemis parametrebi da zomebi Secvlili iqneba. 


