
3

ivs haeki

rogor ganvmartoT  
adamianis uflebaTa evropuli 
konvencia?

ivs haeki

gentis universitetis profesori, 

saxelmwifo samarTlisa da adamianis uflebaTa centris departamenti.

utrextis universitetis asocirebuli profesori, 

adamianis uflebaTa niderlandebis instituti.

Sesavali

adamianis uflebaTa evropuli konvenciis1 ganmarteba da gamoyeneba ganisazRvreba 
im faqtiT, rom, erTi mxriv, igi saerTaSoriso xelSekrulebaa da, Sesabamisad, eq-
vemdebareba xelSekrulebaTa ganmartebis klasikur saerTaSoriso wesebs da, meore 
mxriv, igi specialuri xasiaTis xelSekrulebaa. amitom klasikuri saerTaSoriso 
wesebi xSirad adgils uTmoben evropuli konvenciisTvis organulad damaxasiaTebe-
li ganmartebisa da Sefardebis wesebs da meTodebs. qvemoT mocemul TavebSi ganxi-
lulia ganmartebis (1-9) da Sefardebis (10-11) principebi. am wesTagan zogi SeiZleba 
gamoyenebul iqnes Sidasaxelmwifoebrivi sasamarTloebis mier konvenciis standar-
tebis gamoyenebisas.

1 R. Bernhardt, “Thoughts on the Interpretation of Human Rights Treaties”, wignSi Protecting Human Rights: The European Dimension. 
Studies in honour of Gérard J. Wiarda, F. Matscher and H. Petzold (eds.), Köln, Carl Heymanns Verlag, 1988, 65-71; F. Matscher, 
“Methods of Interpretation of the European Convention”, wignSi The European System for the Protection of Human Rights, R.St.J. 
MacDonald, F. Matscher and H. Petzold (eds.), Dordrecht, Martinus Nijhoff, 1993, 63-81.
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1. venis konvencia saxelSekrulebo samarTlis Sesaxeb

evropuli konvencia saerTaSoriso xelSekrulebaa da, rogorc aseTi, saxelSekru-
lebo samarTlis Sesaxeb venis konvenciaSi kodificirebul xelSekrulebaTa gan-
martebis klasikur saerTaSoriso wesebs eqvemdebareba2. amitom igi ganmartebuli 
unda iqnes „keTilsindisierad da misi Cveulebrivi mniSvnelobiT, romelic eZleva 
xelSekrulebis terminebs maTi konteqstis farglebSi da xelSekrulebis miznisa 
da daniSnulebis WrilSi“ (venis konvenciis muxli 31). Sesabamisad, zogjer evro-
puli sasamarTlo SeiZleba daeTanxmos evropuli konvenciis teqstis debulebaSi 
gamoyenebuli sityvebis Cveulebriv mniSvnelobas, romelic ar modis winaaRmdego-
baSi debulebis qvepunqtTan da romelic, ufro meti, dadasturebulia debulebis 
mizniTa da daniSnulebiT3.

venis konvenciis perspeqtiviT, evropuli konvencia ganmartebuli unda iqnes 
„teleologiurad“, anu „miznisa da daniSnulebis“ safuZvelze. konvencia marTlac 
aris samarTlebrivi aqti, garkveuli miznis miRwevis saSualeba da misi daniSnu-
lebaa individebisa da uflebebis dacva,4 demokratiuli sazogadoebis idealebisa 
da faseulobebis SenarCuneba da xelSewyoba5. amrigad, konvenciis debulebaSi cal-
saxa formulirebis ararsebobis SemTxvevaSi, gansakuTrebiT, Tu ar aris miTiTeba 
konvenciis mizansa da daniSnulebaze, ufleba SeiZleba wakiTxuli iqnes konvenciis 
debulebis konteqstSi6. evropulma sasamarTlom SeiZleba gamoiyenos „istoriuli 
midgoma“ konvenciisa da misi oqmebis mosamzadebel samuSaoebze dayrdnobiT7, ro-
gorc ganmartebis damatebiTi saSualeba, raTa daadasturos venis konvenciis 31-e 
muxlis gamoyenebidan gamomdinare mniSvneloba an daazustos es ukanaskneli, roca 
aRniSnuli debulebis mixedviT gamoyenebuli ganmartebiT miRebuli mniSvneloba 
orazrovani da bundovania an aSkarad absurduli da aragonivruli (venis konven-
ciis 32-e muxli). praqtikaSi mosamzadebel samuSaoebze miTiTeba Zalze iSviaTia8 im 
mizezis gamo, rom es samuSaoebi xSirad dums ama Tu im sakiTxze, an bundovania, anda 
evropuli konvenciis Tanamedrove pirobebisTvis morgebis da evoluciuri ganmar-
tebis saWiroeba warmoiSoba. konvenciis ganmartebisas evropuli sasamarTlos mier 

2 ECtHR, Al Adsani v. UK, gadawyvetileba, 21 noemberi, 2001 w., § 55.
3 ECtHR, Luedicke, Belgacem and Koc v. Germany, gadawyvetileba, 28 noemberi w., 1978, § 46 (me-6 muxlSi sityvis „ufasod“ 
mniSnvelobas ar ewinaaRmdegeba qvepunqtis konteqsti da me-6 muxlis mizniTa da daniSnulebiT aris dadastu-
rebuli).
4 ECtHR, Soering v. UK, gadawyvetileba, 7 ivlisi, 1989 w., § 87.
5 ECtHR, Zdanoka v. Latvia, gadawyvetileba, 16 marti, 2006 w., § 98.

6 ECtHR, Golder v. UK, gadawyvetileba, 21 Tebervali, 1975, § 36 (sasamarTlos xelmisawvdomobis ufleba).
7 See Council of Europe, Collected Edition of the ‘Travaux Préparatoires’ of the European Convention on Human Rights, The Hague, 
Martinus Nijhoff, 1975-85. 
8 ECtHR, James a.o., gadawyvetileba, 21 Tebervali, 1986w., § 64; ECtHR, Johnston a.o. v. Ireland, gadawyvetileba, 18 dekem-
beri, 1986 w., § 52.
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konvenciis mizansa da daniSnulebaze dayrdnoba rig SemTxvevebSi izRudeba, vinaidan 
sasamarTlo adgens, rom misTvis „teqstis calsaxa mniSvneloba“ aris savaldebulo9.

amasTan, evropuli konvencia specialuri xasiaTis xelSekrulebaa, vinaidan igi 
adamianis uflebebs iTvaliswinebs10. mas sui generis xasiaTi aqvs im faqtis gaTvaliswi-
nebiT, rom igi gansxvavdeba klasikuri xelSekrulebebisgan. es ukanasknelebi ufro 
emyarebian xelSemkvrel saxelmwifoTa Soris ormxriv SeTanxmebebs xelSekrule-
biT Seqmnili konkretuli valdebulebebis da maTTan dakavSirebuli normatiuli 
farglebis ZaliT11. amitom saerTaSoriso sajaro samarTlis mixedviT, ganmartebis 
klasikuri wesebi gzas uTmoben evropuli konvenciisTvis organulad damaxasiaTe-
bel wesebsa da meTodebs. venis konvencia ar irRveva imiT, rom evropuli konvencia 
sakuTari wesebis mixedviT ganmartebas eqvemdebareba. 

momdevno TavebSi, subsidiarobis principis Semdeg, ganxiluli iqneba is zogadi 
principebi da Teoriebi, romlebsac adamianis uflebaTa evropuli konvenciis gan-
martebisa da Sefardebis procesSi adamianis uflebaTa evropuli sasamarTlo Tavi-
si gadawyvetilebebis gasamyareblad iyenebs. 

2. subsidiaroba

evropuli sasamarTlos praqtikiT dadasturebuli subsidiarobis principi12, sa-
varaudod, yvelaze mniSvnelovani principia, romelic konvencias udevs safuZvlad. 
subsidiarobis principis ZaliT, konvenciiT gaTvaliswinebuli uflebebisa da Tavi-
suflebebis qmediTi dacvis upiratesi valdebuleba wevr saxelmwifoebs (erovnuli 
samarTlis sistemebs) akisria13. igi agreTve gulisxmobs, rom Tavisi sazedamxedve-
lo amocanis Sesrulebisas, evropuli sasamarTlo, garkveulwilad, Sinaarsobriv 
SezRudvebs eqvemdebareba an TviTSezRudvis garkveul formas arCevs14. unda aRi-
niSnos, rom subsidiarobis principi konvenciiT gaTvaliswinebul garantiebs qars 
atans. magaliTad, rac ufro naklebad msjeloben erovnuli sasamarTloebi ufleba-

9 ECtHR, Shamayev a.o. v. Georgia and Russia, gadawyvetileba, 12 aprili, 2005w., § 33.
10 ECtHR, Al Adsani v. UK, gadawyvetileba, 21 noemberi, 2001w., § 5.
11 ECtHR, Mamatkulov and Askarov, gadawyvetileba, 4 Tebervali, 2005w., § 100.
12 ECtHR, Shamayev a.o. v. Georgia and Russia, gadawyvetileba, 12 aprili, 2005w., § 500. 
13 M.E. Villiger, “The Principle of Subsidiarity in the European Convention on Human Rights”, wignSi Promoting Justice, Human Rights 
and Conflict Resolution through International Law. Liber Amicorum Luzius Caflisch, M.G. Cohen (ed.), Leiden, Brill, 2007, 625.
14 H. Petzold, “The Convention and the Principle of Subsidiarity”, wignSi The European System for the Protection of Human Rights, R.St.J. 
MacDonald, F. Matscher and H. Petzold (eds.), Dordrecht, Martinus Nijhoff, 1993, 49.
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Si Carevis proporciulobaze, miT ufro Tavisuflad ixilavs mocemul saqmes stras-
burgis sasamarTlo15. 

subsidiarobis princips sami ZiriTadi maxasiaTebeli aqvs: 1) evropuli konvencia 
amomwuravi araa da xelSemkvrel mxareebs Tavisuflad SeuZliaT Sidasaxelmwifoe-
brivi samarTliT dacvis ufro meti xarisxi uzrunvelyon, 2) Sidasaxelmwifoebriv 
organoebs strasburgis sasamarTloze ufro kargad SeuZliaT sazogadoebriv saWi-
roebasa da marTlmsajulebis maZiebeli individis uflebis dacvis interesebs So-
ris wonasworobis dacva, 3) ori zemoaRniSnuli maxasiaTebeli gansazRvravs xelSem-
kvreli mxareebisTvis adamianis uflebaTa dacvis saerTo standartebisken swrafvas: 
piris uflebebisa da Tavisuflebebis qmediTi dacvis saWiroebas SeiZleba mivyavdeT 
erTgvarovani standartebis damkvidrebisken, magram es ar aris evropuli konven-
ciis ZiriTadi daniSnuleba16. evropuli konvenciis xelSemkvreli saxelmwifoebis 
ZiriTadi mowodeba, rom daicvan uflebebi da Tavisuflebebi erovnul da evropul 
doneze, aseve asaxulia konvenciis sxva debulebebSi: pirvel da me-13, 35-e da 41-e 
muxlebSi. 

3. qmediToba

vinaidan evropuli konvencia adamianis uflebaTa dacvis instrumentia, „uaRresad 
didi mniSvneloba“ aqvs imas, rom igi ganimartos da Sefardebuli iqnes imgvarad, 
rom es uflebebi iyos ara Teoriuli da iluzoruli, aramed praqtikuli da qmedi-
Ti17. qmediTobis principi18 evropuli konvenciis „miznisa da daniSnulebis“ realize-
bis ZiriTadi elementia. misi ZaliT, uflebebi ganvrcobiTad, anu evoluciurad (ix. 
qvemoT), xolo SezRudvebi viwrod ganimarteba. es erTi da igive teleologiuri 
xedvis ori aspeqtia, romelSic meore aspeqti pirvelis damatebaa. 

konvenciiT gaTvaliswinebuli uflebebis ganvrcobiTad ganmateba, magaliTad, 
gulisxmobs, rom advokatis mxolod daniSvna sakmarisi ar aris, mis mier gaweuli 
daxmareba mTlianobaSi qmediTi unda iyos19. saxelmwifos saxeliT moqmed pirTa mier 

15 M.E. Villiger, “The Principle of Subsidiarity in the European Convention on Human Rights”, wignSi Promoting Justice, Human Rights 
and Conflict Resolution through International Law. Liber Amicorum Luzius Caflisch, M.G. Cohen (ed.), Leiden, Brill, 2007, 636.
16 ECtHR, Tyrer v. UK, gadawyvetileba, 25 aprili, 1978w., § 31 (konvencia ganimarteba Tanamedrove epoqis WrilSi).
17 pirveli gadawyvetileba, romelSic es pirvelad iTqva - ECtHR, Airey v. Ireland, gadawyvetileba, 9 oqtomberi, 
1979w., § 24 (CamoTvlis oTx adrindel gadawyvetilebas, romlebSic aRniSnuli principi moiazreboda); ECtHR, 
Mamatkulov and Askarov v. Turkey, gadawyvetileba, 4 Tebervali, 2005w., § 121.
18 A. Mowbray, “The Creativity of the European Court of Human Rights”, Hum.Rts.L.Rev. 2005, 57-79.
19 ECtHR, Artico v. Italy, gadawyvetileba, 13 maisi, 1980w., § 33 (iuridiul daxmarebaze ufleba dairRva, radganac 
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momakvdinebeli Zalis ganzrax gamoyeneba unda Seadgendes qmediTi oficialuri 
gamoZiebis sagans20. konvenciis me-11 muxliT gaTvaliswinebuli ufleba metwilad 
Teoriuli da moCvenebiTi iqneboda, mxolod gaerTianebis dafuZnebas rom Seexe-
bodes. am SemTxvevaSi xelisuflebas SeeZleboda gaerTianeba misi dafuZnebisTanave 
daeSala konvenciis gverdis avliT. amitom konvenciis me-11 muxliT gaTvaliswine-
buli dacva ara mxolod gaerTianebis Seqmnaze vrceldeba, aramed misi arsebobis 
mTel periodSi ZalaSi rCeba21. meore mxriv, konvenciiT gaTvaliswinebul uflebebSi 
saxelmwifos mxridan gamonaklisebis, SezRudvebis daweseba da maTSi Careva, mka-
crad an SezRudviTad unda ganimartebodes22.

4. avtonomiuri ganmarteba

evropul konvenciaSi gamoyenebul cnebebsa da koncefciebs „avtonomiuri mniS-
vneloba“ aqvs23 Sidasaxelmwifoebriv samarTalTan mimarTebiT. sxva sityvebiT, am 
cnebebs specialuri, konvenciiseuli mniSvneloba aqvs,24 vinaidan konvenciis ganmar-
tebis uflebamosileba eniWeba specialurad am mizniT Seqmnil saerTaSoriso sasa-
marTlos, kerZod, evropul sasamarTlos (konvenciis 32-e muxli). miuxedavad imisa, 
rom am koncefciebs SeiZleba Ziri erovnul samarTalSi hqondes, maTi mniSvneloba 
ar aris aucilebeli, rom emTxveodes wevri qveynebis Sidasaxelmwifoebrivi sa-
marTliT gaTvaliswinebuli im debulebebisTvis miniWebul mniSvnelobas, romelic 
evropuli konvenciis debulebaTa analogiuri an msgavsia. sxva sityvebiT, evropuli 
sasamarTlo ar Tvlis, rom misTvis erovnul samarTalSi damkvidrebuli Sefasebebi 
da kvalifikaciebi savaldebuloa. winaaRmdeg, es Sefasebebi mis sazedamxedvelo 
funqcias aRar daeqvemdebareboda. amiT evropuli sasamarTlo adasturebs evro-
puli konvenciis (da misi sazedamxedvelo meqanizmis) damoukideblobas erovnuli 
samarTlis sistemebisgan. 

saxelmwifos xarjze daniSnuli advokati sruliad araefeqtiani iyo).
20 ECtHR, McCann, Farrell and Savage v. UK, gadawyvetileba, 27 seqtemberi, 1995w., § 161.
21 ECtHR, United Communist Party of Turkey a.o. v. Turkey, gadawyvetileba, 30 ianvari, 1998w., § 33.
22 ECtHR, Barthold v. Germany, gadawyvetileba, 25 marti, 1985w., § 43 (konvenciis meaTe muxli); ECtHR, Guzzardi v. Italy, ga-
dawyvetileba, 6 noemberi, 1980w., § 98 (5.1 muxliT dadgenili gamonaklisebi); ECtHR, Van Mechelen v. Netherlands, ga-
dawyvetileba, 23 aprili, 1997w., § 58 (konvenciis me-6 muxliT dacvis uflebisTvis dadgenili gamonaklisebi).
23 G. Letsas, “The Truth in Autonomous Concepts: How To Interpret the ECHR”, E.J.I.L. 2004, 279-305; F. Sudre, “Le recours aux notions au-
tonomes”, wignSi L’interprétation de la Convention européenne des droits de l’homme, F. Sudre (ed.), Brussels, Bruylant, 1998, 93-131.
24 pirveli gamoyenebuli iqna 1968 wels: ECtHR, Wemhoff v. Germany, gadawyvetileba, 28 ivnisi, 1968w, § 18-19 da ECtHR, 
Neumeister v. Germany, gadawyvetileba, 28 ivnisi, 1968w., § 18-19 (6.1 muxliT gaTvaliswinebuli terminis „sisxlis 
samarTlis braldebis“ Sesaxeb). 
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avtonomiuri mniSvneloba aqvs iseT koncefciebs, magaliTad, rogorebicaa: „samo-
qalaqo uflebebi da valdebulebebi“ (me-6.1 muxli)25, `sasamarTlo“ (me-6 muxli)26, 
`sisxlis samarTlis braldeba“ (me-6.1-2 muxli)27, `sasjeli (me-7 muxli) 28, `sacxovre-
beli adgili“ (me-8 muxli)29, `gaerTianeba“ (me-11 muxli)30, `sakuTreba“ (damatebiTi 
oqmis pirveli muxli)31 da `dazaralebuli“ (34-e muxli) 32.

avtonomiuri ganmartebis meTods mivyavarT wevr qveynebSi fuZemdebluri ufle-
bebis aRsrulebis standartebis harmonizaciisken (rac evropuli konvenciis miz-
nebidan mxolod erT-erTia)33 da amgvarad, ar xdeba ise, rom dacvis done Zalze 
gansxvavdebodes xelSemkvrel saxelmwifoebSi da ara mxolod samarTlebrivi er-
Tgvarovneba, aramed samarTlis subieqtebis kanonis winaSe Tanasworobac safrTxis 
qveS iyos34. avtonomiuri ganmartebis meTodi mWidrodaa dakavSirebuli evoluciur 
ganmartebasTan (ix. qvemoT), qmediTobis principTan (ix. zemoT) da teleologiur 
ganmartebasTan, rogorc aseTTan. 

5. evoluciuri ganmarteba

evropuli konvencia „cocxali meqanizmia“35, romelic ganimarteba dReisTvis arse-
buli pirobebis WrilSi“36. sasamarTlo praqtikaSi uflebebis Sinaarss aviTarebs sa-
zogadoebis ganviTarebadi Sexedulebebi, rac imas niSnavs, rom evropul konvenciaSi 
gamoyenebuli terminebi da koncefciebi unda ganmartebuli iqnes dRes arsebuli 
demokratiuli sazogadoebis Sexedulebebis da ara 1950 wels (roca konvencia iqna 
miRebuli) arsebuli sazogadoebis WrilSi. interpretaciis evoluciuri meTodis 
gamoyenebis Sedegad, mcirdeba evropuli konvenciisa da oqmebis is mniSvneloba, rac 

25 ECtHR, Ferrazzini v. Italy, gadawyvetileba, 12 ivlisi, 2001w., § 24.
26 ECtHR, Jean-Louis Didier v. France, ganCineba, 27 agvisto, 2002w., § 3.
27 ECtHR, Phillips v. UK, gadawyvetileba, 5 ivlisi, 2001w., § 35.
28 ECtHR, Jamil v. France, gadawyvetileba, 8 ivnisi, 1995w., § 30.
29 ECtHR, Mguéladzé v. Georgia, gadawyvetileba, 24 ivlisi, 2007w., § 80.
30 ECtHR, Popov a.o. v. Russia, ganCineba, 6 noemberi, 2003w.
31 ECtHR, Former King of Greece a.o. v. Greece, gadawyvetileba, 23 noemberi, 2000w., § 60. 
32 ECtHR, Societatea de vânătoare “Mistreţul” v. Romania, ganCineba, 4 maisi, 1999w.
33 F. Matscher, “Methods of Interpretation of the European Convention”, wignSi The European System for the Protection of Human 
Rights, R.St.J. MacDonald, F. Matscher and H. Petzold (eds.), Dordrecht, Martinus Nijhoff, 1993, 73.
34 R. Ryssdall, “Opinion: The Coming of Age of the European Convention on Human Rights”, E.H.R.L.R. 1996, 23.
35 A. Mowbray, “The Creativity of the European Court of Human Rights”, Hum.Rts.L.Rev. 2005, 57-79; S.C. Prebensen, “Evolutive Inter-
pretation of the European Convention on Human Rights”, wignSi Protecting Human Rights: The European Perspective, P. Mahoney, F. 
Matscher, H. Petzold and L. Wildhaber (eds.), Köln, Carl Heymanns Verlag, 2000, 1123-1137.
36 ECtHR, Lebedev v. Russia, gadawyvetileba, 25 oqtomberi, 2007w., § 71. 
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am teqstebs istoriulad hqonda da asaxuli iyo mosamzadebel samuSaoebSi (travaux 
préparatoires), romelic ganmartebis damatebiTi wyaros warmoadgenda37. dinamikuri, 
anu evoluciuri ganmartebis meTodi evropuli konvenciis ganmartebis umniSvnelo-
vanesi principia da misi mniSvneloba ganpirobebulia konvenciis mizniTa da daniS-
nulebiT rom ara dinamikuri, anu evoluciuri midgoma, evropuli sasamarTlo, sava-
raudod, gaumjobesebisa da inovaciis damabrkolebeli Seiqmneboda38. 

evoluciuri Tu dinamikuri ganmartebis meTods sasamarTlo iyenebs rogorc 
konvenciiTa da oqmebiT gaTvaliswinebuli arsebiTi uflebebis, ise Tavisuflebebis 
mimarT (me-3 muxli39, me-5 muxli40, me-6 muxli41, me-8 muxli42, damatebiTi oqmis me-2 
muxli43 da damatebiTi oqmis pirveli muxli44).

evoluciuri Tu dinamikuri meTodis gamoyenebisas, strasburgis sasamarTlos mo-
samarTleebi evropuli konvenciis mosamarTlis mier ganmartebis da modifikaciis 
zRvarze imyofebian. amitom evoluciuri meTodi Zalze didi sifrTxiliTa da zed-
miwevniTi sizustiT unda iqnes gamoyenebuli. am dros gansakuTrebuli yuradReba 
eqceva saerTo evropul standartebs, romlebic momdinareoben sxva evropuli Tu 
saerTaSoriso xelSekrulebebidan Tu dauwereli samarTlidan da romlebic ganmt-
kicebulia konvenciis xelSemkvreli saxelmwifoebis umetesobis mier. es standarte-
bi SeiZleba agreTve gamoikveTos Sesatyvisi erovnuli da saerTaSoriso preceden-
tuli samarTlis daaxloebis Sedegad, Tumca, rogorc es strasburgis sasamarTlo 
praqtikidan Cans, evoluciuri ganmarteba ar aris aucilebeli, rom emyarebodes 
axlad gamokveTil an ukve damkvidrebul saerTaSoriso tendencias45 (infra). 

37 F. Matscher, “Methods of Interpretation of the European Conventi on”, wignSi The European System for the Protection of Human 
Rights, R.St.J. MacDonald, F. Matscher and H. Petzold (eds.), Dordrecht, Martinus Nijhoff, 1993, 68.
38 ECtHR, Christine Goodwin v. UK, gadawyvetileba, 11 ivlisi, 2002w., § 74.
39 ECtHR, Selmouni v. France, gadawyvetileba, 28 ivlisi, 1997w., § 101 (wamebis cneba).
40 ECtHR, Guzzardi v. Italy, gadawyvetileba, 6 noemberi, 1980w., § 95 (Tavisuflebis aRkveTis cneba).
41 ECtHR, Salesi v. Italy, gadawyvetileba, 26 Tebervali, 1993w., § 19 (samoqalaqo ufleba-valdebulebebis cneba).
42 ECtHR, Dudgeon v. UK, gadawyvetileba, 22 oqtomberi, 1981w., § 60 (sqesobrivi aqtebi homoseqsual pirebs Soris).
43 ECtHR, Leyla Şahin v. Turkey, gadawyvetileba, 10 noemberi, 2005w., § 136-137 (imis aRiarebis Sesaxeb, rom mocemul 
dros umaRlesi saganmanaTleblo institutebis arseboba damatebiTi oqmis me-2 muxlis pirveli winadadebis 
moqmedebis farglebSi xvdeboda.).
44 ECtHR, Matthews v. UK, gadawyvetileba, 18 Tebervali, 1999w., § 39 (kanonmdeblis cneba).
45 ECtHR, Christine Goodwin v. UK, gadawyvetileba, 11 ivlisi, 2002w., §§ 84-85 (gangrZobadi saerTaSoriso tendencia 
ara marto transeqsualebis sazogadoebaSi CarTvis, aramed operaciis Semdgomi transeqsualebis axali seqsu-
aluri identobis samarTlebrivi aRiarebis Sesaxeb).
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6. samarTlis uzenaesoba

samarTlis uzenaesobis principi46 pirdapir aris moxseniebuli konvenciis pream-
bulaSi, sadac igi daxasiaTebulia, rogorc evropis qveynebis koleqtiuri memk-
vidreobis erTi Semadgeneli nawili. igi demokratiuli sazogadoebis erT-erTi 
fuZemdebluri principia da, Sesabamisad, evropuli konvenciis yvela debulebaSi 
organuladaa warmodgenili47. 

Tavdapirvelad samarTlis uzenaesobis kriteriumi mxolod dro da dro gamoiye-
neboda SezRudvis winaswarganWvretadobis Sefasebis saSualebad48, xolo stras-
burgis bolodroindel precedentul samarTalSi igi ukve figurirebs rogorc 
damoukidebeli, xarisxobrivad ufro mkacri Sefasebis kriteriumi, romelic gark-
veulwilad konkretuli saqmis gareSec arsebobs da amitom Sefasebis abstraqtul 
standartadac SegviZlia ganvixiloT (Tumca winaswarganWvretadobis moTxovnasTan 
kavSiri ucvleli rCeba).

samarTlis uzenaesobis principi da marTlzomierebis principi ara mxolod moi-
Txovs wevri saxelmwifoebisgan, daicvan da Seufardon winaswarganWvretadi da 
Tanmimdevruli gziT maT mier SemuSavebuli sakanonmdeblo normebi, aramed isini 
agreTve valdebuli arian, rom uzrunvelyon am normebis aRsrulebis samarTle-
brivi da praqtikuli wina pirobebi. saxelmwifoebi valdebuli arian, ganamtkicon 
moqalaqeTa legitimuri ndoba kanonisa da saxelmwifos mimarT. es valdebuleba sa-
marTlis uzenaesobis principisTvis organulad aris damaxasiaTebeli da moiTxovs 
saxelmwifoebisgan, rom amoZirkvon ufunqciod darCenili sakanonmdeblo normebi 
da gaasworon kanonis moqmedebis miRma arsebuli praqtika49. meore mxriv, erovnu-
li sasamarTloebi araviTar SemTxvevaSi ar unda uSvebdnen sicocxlis winaaRmdeg 
mimarTuli danaSaulebis dausjelobas. xelisufalTa swrafi da qmediTi reagireba 
momakvdinebeli Zalis gamoyenebis gamosaZieblad arsebiTia sazogadoebrivi ndobis 
SenarCunebisTvis. saxelmwifom ar unda dauSvas, sazogadoebas darCes imis STabeWdi-
leba, rom xelisufleba samarTaldarRvevebze Tvals xuWavs da uSvebs maT50.

samarTlis uzenaesobis principis erT-erTi Tvisobrivi moTxovnaa, rom konven-
ciis uflebaSi Carevisas erovnul samarTalSi arsebobdes garantiebi da kontrolis 

46 P. Wachsmann, “La prééminence du droit dans la jurisprudence de la Cour européenne des droits de l’homme”, wignSi Le droit des 
organisations internationales. Receuil d‘études à la mémoire de Jacques Schwob, Brussels, Bruylant, 1997, 241-285; L. Wildhaber, “De-
mocracy, Rule of Law, Terrorism and Human Rights”, wignSi The European Court of Human Rights 1998-2006. History, Achievements, 
Reform, L. Wildhaber (ed.), Kehl am Rhein, Engel Verlag, 2006, 228-245.
47 ECtHR, Broniowski v. Poland, gadawyvetileba, 22 ivnisi, 2004w., § 154.
48 zogierTi uflebis SezRudva SesaZlebelia im pirobiT, rom am SezRudvebs aqvs kanonieri safuZveli erov-
nul samarTalSi da rom kanoni xelmisawvdomi da winaswarganWvretadia. ECtHR, Sunday Times (n° 1) v. UK, gadawyve-
tileba, 26 aprili, 1979w., § 47-49. SemdgomSi dakonkretda inter alia Semdeg saqmeebze: ECtHR, Silver a.o. v. UK, gadawy-
vetileba, 25 marti, 1983w., § 85-90.
49 ECtHR, Broniowski v. Poland, gadawyvetileba, 22 ivnisi, 2004w., § 184.
50 ECtHR, Öneryildiz v. Turkey, gadawyvetileba, 30 noemberi, 2004w., § 96. 
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sistema, romelic ar dauSvebs uflebaTa TviTnebur SezRudvas. es gansakuTrebiT 
exeba iseT SemTxvevebs, roca aRmasrulebel xelisuflebas kanoniT mniSvnelovani 
diskreciuli uflebamosileba aqvs miniWebuli. samarTlis uzenaesobis principi, 
romelic konvenciaSi asaxuli demokratiuli sazogadoebis erT-erTi Zireuli 
principia, irRveva, roca aRmasrulebeli xelisuflebisTvis miniWebuli diskre-
ciuli uflebamosileba ganusazRvreli ZalauflebiT aris gamoxatuli51. amas adgi-
li aqvs im SemTxvevaSi, roca saxelmwifo xelisufleba saidumlod xorcieldeba. am 
dros TviTneburi qmedebis riski aSkaraa52. aRniSnulis winaaRmdeg adekvaturi da 
qmediTi garantiebis arseboba, sasamarTlo kontrolis CaTvliT, umniSvnelovanesia 
agreTve imis gaTvaliswinebiTac, rom saidumlo operatiul-sadazvervo saqmianobas, 
romelic miznad isaxavs erovnuli uSiSroebis dacvas, Tan axlavs demokratiisTvis 
Ziris gamoTxris da ganadgurebis riskic, Tanac misi dacvisa da uzrunvelyofis 
motivebiT53. marTlzomierebisa da samarTlis uzenaesobis principebi gulisxmobs 
imas, rom RonisZiebebi, romlebic azianebs adamianis fuZemdeblur uflebebs, ero-
vnuli uSiSroebis SemTxvevaSic, unda eqvemdebarebodes ama Tu im formis Seji-
brebiT procesSi damoukidebeli organos mier Semowmebas, romelsac aqvs ufle-
bamosileba, Seamowmos SezRudvis Taobaze miRebuli gadawyvetilebis motivebi54. 
individs, saboloo jamSi, unda SeeZlos, gaasaCivros xelisuflebis organoTa mtki-
ceba, rom arsebobs erovnuli uSiSroebis dacvis interesi. cxadia, aRmasrulebeli 
xelisuflebis mtkiceba, rom erovnul uSiSroebas safrTxe emqureba, Zalze mniS-
vnelovania, magram damoukidebel organos unda SeeZlos im SemTxvevebSi saTanadod 
reagireba, roca am koncefciis moxmobas aranairi faqtobrivi safuZveli ar aqvs 
an Tu gamoirkveva, rom erovnuli uSiSroebis cneba aramarTlzomierad ganimar-
teba, ewinaaRmdegeba saR azrs an TviTneburia. msgavsi garantiebis ararsebobisas, 
saxelmwifo xelisuflebas yovelTvis SeeZleba TviTneburad SezRudos konvenciiT 
daculi uflebebi55. Tu arsebobs dava samoqalaqo uflebebsa da valdebulebebze 
an sisxlis samarTlis braldebis safuZvlianobaze, sasamarTlos xelmisawvdomobis 
ufleba fuZemdebluri uflebaa56. 

rac Seexeba im muxlebs, romlebic iTvaliswineben uflebis kvalificiur SezRud-
vas, samarTlis uzenaesobis principi garkveulwilad gadafaravs demokratiul sa-
zogadoebaSi aucileblobis kriteriums da uzrunvelyofs strasburgis sasamarT-
los Sefasebis standartiT, romliTac saxelmwifos mixedulebis zRvari, miuxedavad 
aucileblobis kriteriumisTvis misi mniSvnelobisa, mxolod mcired, Tu saerTod 
raime rols TamaSobs. 

51 ECtHR, Volokhy v. Ukraine, gadawyvetileba, 2 noemberi, 2006w., § 49.
52 ECtHR, Malone v. UK, gadawyvetileba, 2 agvisto 1984w., § 67.
53 ECtHR, Rotaru v. Romania, gadawyvetileba, 4 maisi 2000w., § 55, 59.
54 ECtHR, Al Nashif v. Bulgaria, gadawyvetileba, 20 ivnisi, 2002w., § 123.
55 ECtHR, Liu and Liu v. Russia, gadawyvetileba, 6 dekemberi, 2007w., § 59.
56 McElhinney v. Ireland, gadawyvetileba, 21 noemberi, 2001w., § 33.
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7. demokratia

demokratiis koncefcia57 pirdapir aris naxsenebi evropul konvenciaSi ramdenime 
adgilas. mraval saqmeze „demokratiasTan“ asocirebuli faseulobebi konvenciis 
ganmartebis konteqstSi gamoiyeneba58. demokraciis cneba CarTuli iqna konvenciis 
preambulaSi, romelic acxadebs, rom fuZemdebluri uflebebi da Tavisuflebebi 
saukeTesod aris daculi qmediTi politikuri demokratiis meSveobiT. demokratiis 
cneba agreTve Tavs iCens garkveul uflebebSic da gvTavazobs SezRudvis SesaZle-
blobas konvenciis ama Tu im uflebebTan da TavisuflebebTan mimarTebaSi. Sesaba-
misad, demokratiis idea evropuli marTlwesrigis umniSvnelovanesi Semadgeneli 
elementia59.

Tavis precedentul samarTalSi strasburgis sasamarTlom araerTxel aRniSna, 
rom demokratia erTaderTi politikuri wyobaa, romelic ganixileba evropul 
konvenciaSi da, Sesabamisad, erTaderTi modeli, romelic masTan SesabamisobaSia60. 
strasburgis sasamarTlos adrindrel praqtikaSi demokratia mkafio kontrastSi 
iyo totalitarul reJimTan, magram ukve mogvianebiT, SedarebiT naklebad, mkve-
Trad upirispirdeboda aRmasrulebeli xelisuflebis TviTnebobis winaaRmdeg 
adekvaturi garantiebis ararsebobas socialuri saxelmwifos konteqstSi, rome-
lic Tavad xelisuflebaTa danawilebisa da angariSvaldebulebis cnebebs emyare-
boda61.

konvenciis rigi debulebebi strasburgis sasamarTlos precedentuli samarTlis 
mixedviT, demokratiuli sazogadoebis maxasiaTebelia. magaliTad, inter alia, demo-
kratia xasiaTdeba samarTlian sasamarTlo ganxilvaze uflebaSi moazrebuli inte-
resebis aRiarebiT (me-6 muxli)62, sicocxlis uflebis (me-2 muxli)63, wamebis akrZal-
vis (me-3 muxli)64, monobisa da iZulebiTi Sromis akrZalvis (me-4 muxli)65, religiis 
Tavisuflebis (me-9 muxli)66 aRiarebiT. aqve moiazreba saxelmwifos valdebuleba, 

57 O.M. Garibaldi, “On the Ideological Content of Human Rights Instruments: The Clause ‘In a democratic society’”, wignSi Con-
temporary Issues in International Law. Essays in honour of Louis B. Sohn, T. Buergenthal (ed.), Kehl am Rhein, Engel Verlag, 1984, 
23-68; P. Vegleris, “Valeur et signification de la clause ‘dans une société démocratique’ dans la Convention européenne des droits 
de l’homme”, R.D.H. 1968, Vol. I, 219; L. Wildhaber, Human Rights and Democracy. Paul Sieghart Memorial Lecture 2001, London, 
22 Noemberi, 2001, 13.
58 ECtHR, Soering v. UK, gadawyvetileba, 7 ivlisi, 1989w., § 87.
59 konvenciis me-8, me-9, me-10, me-11 da me-4 damatebiTi qomis me-2 muxlebi iTvaliswinebs, rom Careva an Se-
zRudva SeiZleba gamarTldes mxolod im SemTxvevaSi, Tu es `aucilebelia demokratiul sazogadoebaSi.”
60 ECtHR, Refah Partisi (keTildReobis partia) a.o. v. Turkey, gadawyvetileba, 13 Tebervali, 2003w., § 86.
61 S. Marks, “The European Convention on Human Rights and its ‘Democratic Society’”, B.Y.I.L. 1995-96, 211-212.
62 ECtHR, Airey v. Ireland, gadawyvetileba, 9 oqtomberi, 1979w., § 24.
63 ECtHR, McCann, Farrell and Savage v. UK, gadawyvetileba, 27 seqtemberi, 1995w., § 147.
64 ECtHR, Soering v. UK, gadawyvetileba, 7 ivlisi, 1989 w., § 88.
65 ECtHR, Siliadin v. France, gadawyvetileba, 26 ivlisi, 2005 w., § 82.
66 ECtHR, Kokkinakis v. Greece, gadawyvetileba, 25 marti, 1993 w., § 31.
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uzrunvelyos swavleba mSoblebis religiuri da filosofiuri Sexedulebebis ga-
TvaliswinebiT (damatebiTi oqmis me-2 muxli)67. 

demokratiis organizebasTan dakavSirebiT, evropuli sasamarTlo udides mniS-
vnelobas aniWebs moqalaqeTa monawileobas politikur cxovrebaSi. pasiuri da aq-
tiuri saarCevno ufleba (damatebiTi oqmis me-3 muxli) sasamarTlos mier araer-
Txel ganimarta rogorc demokratiis principis ZiriTadi maxasiaTebeli principi68. 
demokratiaSi saarCevno ufleba ar aris privilegia, sayovelTao kenWisyra ki 
warmoadgens Zireul princips69. ufro metic, demokratiul sistemaSi mTavroba pa-
suxismgebelia parlamentis winaSe70. mTavrobis moqmedeba da umoqmedoba unda eqvem-
debarebodes ara mxolod sakanonmdeblo da sasamarTlo organoebis mxridan mkacr 
Semowmebas, aramed presisa da sazogadoebrivi azris kontrols. mTavrobis dominan-
turi pozicia ganapirobebs imas, rom igi mkacri kritikis obieqti unda iyos da, amis 
gamo, media ar unda eqvemdebarebodes sisxlis samarTlis pasuxisgebas, gansakuTre-
biT maSin, roca arsebobs sxva saSualebebi, mediis mxridan gaumarTlebeli Tavdasx-
misa da kritikis sapasuxod71. 

rig gadawyvetilebebSi yuradReba maxvildeba im faqtze, rom gamoxatvis Tavi-
suflebas gansakuTrebuli mniSvneloba aqvs, roca igi mimarTulia wevr qveynebSi 
samarTlis uzenaesobisa da demokratiis ganviTarebis xelSesawyobad72. politikuri 
partiebi da sxva gaerTianebebi aseve mniSvnelovan rols TamaSoben demokratiul 
sistemaSi da amitom maT saqmianobaze dawesebuli SezRudvebi gansakuTrebuli sim-
kacriT unda iqnes Semowmebuli73. sasamarTlo, Tavis praqtikaSi, araerTxel aRniS-
navs da adasturebs, rom mxolod damajerebeli da imperatiuli mizezebis arsebobis 
SemTxvevaSi SeiZleba gaerTianebis Tavisuflebaze dawesebuli SezRudvebis gamarT-
leba da es SezRudvebi evropuli sasamarTlos mxridan mkacr Semowmebas eqvemde-
bareba74. evropulma sasamarTlom mravaljer xazi gausva imas, rom rig aRmosavleT 
evropis qveynebSi arsebuli politika, mimarTuli komunisturi reJimis gavlenis 
aRsakveTad, evropul konvenciasTan SesabamisobaSia75.

67 ECtHR, Folgerø a.o. v. Norway, gadawyvetileba, 29 ivnisi, 2007 w., § 84.
68 ECtHR, Hirst (n° 2) v. UK, gadawyvetileba, 6 oqtomberi, 2005 w., § 58.
69 ECtHR, Hirst (n° 2) v. UK, gadawyvetileba, 6 oqtomberi, 2005 w., § 59 (nawilobriv im mizeziT, rom arCevnebSi mona-
wileobis ufleba ar hqonda arc erT msjavrdebuls, miuxedavad danaSaulisa da ganaCenis simZimisa, CaiTvala, 
rom SezRudva me-2 damatebiTi oqmis me-2 muxlTan araproporciuli iyo).
70 ECtHR, Matthews v. UK, gadawyvetileba, 18 Tebervali, 1999 w., § 52.
71 ECtHR, Castells v. Spain, gadawyvetileba, 23 aprili, 1992 w, § 46.
72 ECtHR, Marônek v. Slovakia, gadawyvetileba, 19 aprili, 2001 w, § 56 (iyo Tu ara gamoxatvis Tavisufleba, romelic 
iyo „keTilsindisieri da problemis gadawyveta mniSvnelovani iyo axalgazrda demokratiis gansamtkiceblad“).
73 ECtHR, Refah Partisi (keTildReobis partia) a.o. v. Turkey, gadawyvetileba, 13 Tebervali, 2003 w, § 87.
74 ECtHR, Gorzelik v. Poland, gadawyvetileba, 17 Tebervali, 2004 w., § 88.
75 ECtHR, Rekvényi v. Hungary, gadawyvetileba, 20 maisi 1999 w., § 41 (Seexeboda zogierTi kategoriis sajaro moxeleze 
dakisrebul valdebulebas, policiis TanamSromlebis CaTvliT, rom Tavi SeekavebinaT politikuri saqmi-
anobisgan, raTa xeli SeewyoT garkveuli samsaxurebis depolitizirebisa da pluralisturi sazogadoebis 
SenarCunebisTvis).
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demokratiuli sazogadoeba mTlianobaSi da politikuri aspeqtebisgan gamocalke-
vebiT, SemwynareblobiT, farTo xedviTa da pluralizmiT xasiaTdeba76. gamoxatvis 
Tavisufleba demokratiuli sazogadoebis erT-erTi arsebiTi safuZvelia da erT-
erTi Zireuli wina piroba sazogadoebrivi xedvis ganviTarebisaTvis, iseve, rogorc 
individualuri TviT-realizaciisTvis77. sazogadoebas aqvs ufleba, kargad iyos 
informirebuli demokratiul sazogadoebaSi arsebuli problemebis politikuri 
gziT gadawyvetis Sesaxeb. es gulisxmobs imas, rom sazogadoebas unda SeeZlos sul 
sxvadasxva saxis Setyobinebebi, Sexedulebebi, raTa moaxdinos maT Soris arCevani da 
SeZlos sakuTari TvalTaxedvis Camoyalibeba, vinaidan demokratiul sazogadoebas 
qmnis swored pluralizmi da gansxvavebul azrTa da SexedulebaTa arseboba78. mra-
val saqmeze dadginda, rom TurqeTma me-10 muxli daarRvia. sasamarTlos argumen-
taciis arsebiTi elementi iyo is, rom qurTebis sakiTxis irgvliv arsebuli publi-
kaciebi, romlebic saxelmwifos mxridan Carevas daeqvemdebara, swored problemis 
mSvidobiani gziT gadaWras isaxavda miznad79. presa demokratiul sazogadoebaSi 
sazogadoebrivi meTvalyuris rols asrulebs imiT, rom sazogadoebrivi mniSvnelo-
bis mqone sakiTxebze informacias iZleva80.

8. Tanabarzomiereba

Tanabarzomierebis principi81, romlis mixedviTac, gonivruli urTierTmimarTeba 
unda arsebobdes an samarTliani wonasworoba unda damyardes ramdenime sawinaaRm-
dego interess Soris, marTlia pirdapir ar moixsenieba konvenciis teqstSi, magram 
masSi organulad moiazreba82. fuZemdebluri uflebis SezRudva SeiZleba nebadar-
Tuli iyos rig SemTxvevebSi im pirobiT, rom mxedvelobaSia miRebuli Tanabarzomie-
rebis principi da uflebaSi Carevis an SezRudvis simZimesa da im legitimur mizans 
Soris, romelsac es Careva/SezRudva miznad isaxavs, gonivruli urTierTmimarTeba 
arsebobs. rac ufro imperatiulia legitimuri mizani, miT ufro naklebi problema 

76 ECtHR, Dudgeon v. UK, gadawyvetileba, 22 oqtomberi, 1981w., § 53.
77 ECtHR, Handyside v. UK, gadawyvetileba, 7 dekemberi, 1976 w., § 49.
78 ECtHR, Çetin a.o. v. Turkey, gadawyvetileba, 13 Tebervali, 2003 w, §§ 57, 61- 64.
79 ECtHR, Yašar Kemal Gökçeli v. Turkey, gadawyvetileba, 4 marti, 2003, § 38.
80 ECtHR, Bergens Tidende a.o. v. Norway, gadawyvetileba, 2 maisi 2000w., § 49.
81 Y. Arai-Takahashi, The Margin of Appreciation Doctrine and the Principle of Proportionality in the Jurisprudence of the ECHR, Antwer-
pen, Intersentia, 2002, 300; J. Christoffersen, Fair Balance: Proportionality, Subsidiarity and Primarity in the European Convention on 
Human Rights, Leiden, Martinus Nijhoff, 2009, 690; S. Greer, "Balancing" and the European Court of Human Rights: A Contribution to the 
Habermas-Alexy Debate”, Cambridge L.J. 2004, 412-434; J. McBride, “Proportionality and the European Convention on Human Rights”, 
wignSi The Principle of Proportionality in the Law of Europe, E. Ellis (ed.), London, Hart Publishing, 1999, 23-36.
82 ECtHR, Öcalan v. Turkey, gadawyvetileba, 12 maisi 2005w., § 88.
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eRobeba win Carevis gamarTlebas. Tanabarzoemierebis principi ufro farTo konce-
fciis Semadgeneli nawilia, romlis meSveobiTac unda gadawydes, arsebobda Tu ara 
samarTliani wonasworoba sazogadoebriv saWiroebasa da individualuri uflebis 
dacvis interesebs Soris83. ufro metic, garda imisa, rom Careva Tanabarzomieri unda 
iyos, igi unda iyos relevanturi da sakmarisi dasaxuli miznis misaRwevad (relevan-
turobis kriteriumi)84. Sesabamisad, relevanturobis kriteriumi calke kategoriaa.

Tanabarzomierebis principi SeiZleba ganvixiloT rogorc saxelmwifos mixedule-
bis zRvris sapirispiro mxare (ix. qvemoT). rac ufro mkacrad gamoiyeneba Tanabarzo-
mierebis principi, miT ufro naklebi mixeduleba rCeba xelSemkvrel saxelmwifos. 
proporciulobis principi saxelmwifos diskreciis zRvris damdgen kategoriad iTv-
leba85. 

Tanabarzomierebis principi, anu samarTliani wonasworobis testi, konvenciis mo-
cemul uflebaze damokidebulebiT, gamoiyeneba, inter alia, kvalificiuri SezRudvis 
muxlebSi mocemuli aucileblobis kriteriumis Sesamowmeblad. es muxlebia: me-8, 
me-11 muxlebi da me-4 damatebiTi oqmis me-2 muxli. agreTve gamoiyeneba sxvagva-
rad formulirebuli SezRudvis SemTxvevebSic, rogoricaa me-5 muxli, me-12 muxli, 
me-14 muxli da damatebiTi oqmis pirveli muxli. agreTve gamoiyeneba gadaxvevis 
muxlSi da me-2 muxlSi, sadac aucileblobis ufro mkacri kriteriumi gamoiyeneba86. 
imis dasadgenad, akisria Tu ara saxelmwifos pozitiuri valdebuleba ama Tu im 
SemTxvevaSi, unda Sefasdes, Tu arsebobs Sesatyvisi wonasworoba sazogadoebriv 
saWiroebasa da individualur interess Soris. es SeiZleba iyos ara mxolod saxel-
mwifosa da individualuri interesebis Widili, aramed individualur interesebs 
Soris konfliqti, romelic civilizebul sazogadoebaSi saxelmwifos mier unda 
regulirdebodes. konfliqti arsebobs individualur interessa da ufro maRla 
mdgom sazogadoebriv interess Soris, rogoricaa garemos dacva, Tevzis populaciis 
SenarCuneba, gzebis gayvana, portebisa da aeroportebis gafarToeba, sazogadoe-
brivi interesebis sasargeblod gadasaxadebisa da mosakreblebis daweseba87.

83 ECtHR, Sporrong and Lönnroth v. Sweden, gadawyvetileba, 23 seqtemberi, 1982w., § 69.
84 ECtHR, Dudgeon v. UK, gadawyvetileba, 22 oqtomberi, 1981w., § 54 (mopasuxe saxelmwifos mier moyvanili gamarTle-
ba zrdasrul homoseqsual pirTa Soris urTierTobebis akrZalvis Taobaze relevanturi iyo, magram arasakma-
risi kanonmdeblobis SesanarCuneblad).
85 F. Matscher, “Methods of Interpretation of the European Convention”, wignSi The European System for the Protection of Human 
Rights, R.St.J. MacDonald, F. Matscher and H. Petzold (eds.), Dordrecht, Martinus Nijhoff, 1993, 79.
86 absolutur uflebebTan mimarTebaSic ki, Cveulebrv, Tanabarzomierebis testi gamoiyeneba xolme. aRniSnuli 
emsaxureba im mizans, rom uflebis gamoyenebisTvis ufro kargad ganisazRvros specifikuri pirobebi. konven-
ciis me-4 muxli, mas Semdeg, rac iTvaliswinebs, rom aravin unda imyofebodes monobasa da batonymobaSi da ara-
vin unda iqnes iZulebuli, rom Seasrulos raime samuSao, Semdeg iTvaliswinebs, Tu ra saxis samuSao CaiTvleba 
iZulebiT samuSaod mocemuli muxlis miznebisTvis. belgiis erT-erT saqmeSi evropulma sasamarTlom de facto 
ganaxorciela Tanabarzomierebis testi, raTa daemyarebina balansi pro bono samuSaoSi sazogadoebriv interessa 
da profesional advokatebTan dakavSirebiT misgan gamonakliss Soris. ECtHR, Van der Mussele v. Belgium, gadawyve-
tileba, 23 noemberi, 1983w., § 37.
87 ECtHR, Hatton a.o. v. UK, gadawyvetileba, 8 ivlisi, 2003w., § 119, 121-126 (TviTmfrinavebis freniT gamowveuli 
xmauri aeroportis socialur-ekonomikuri politikis winaaRmdeg).
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Tanabarzomierebis Semowmebis konteqstSi xandaxan yuradReba eqceva msgavs 
Sedegs, romelic SeiZleba miRebuliyo naklebad SemzRudveli alterenatiuli 
RonisZiebebis gamoyenebis Sedegad88. Tu saxelmwifom gamoyenebuli SezRudvis 
Semdeg kanonmdeblobis adaptacia moaxdina ise, rom Sesabamis pirTa wres ufro 
farTo dacva mianiWa, es niSnavs imas, rom Tavdapirveli SezRudva araTanabarzo-
mieri iyo. Tumca mxolod es faqti sakmarisi ar aris darRvevis dasadgenad89. 
amitom araa sakmarisi ubralod imis demonstrireba, rom SeiZleboda alterna-
tiuli da naklebad SemzRudveli meTodebis gamoyeneba an Tundac imis Cveneba, 
rom msgavsi RonisZiebebi sxva xelSemkvrel saxelmwifoebSi gamoiyeneba igive 
miznebis misaRwevad90. am doqtrinis gamoyeneba SeiZleba Tanabarzomierebis Se-
mowmebis erT-erT yvelaze obieqtur formad CaiTvalos.

SezRudvis RonisZiebebis Tanabarzomierebis Semowmebisas, xelSemkvreli saxel-
mwifoebis sasamarTlo praqtika zogjer mxedvelobaSi miiReba rogorc relevan-
turi faqtori (komparativistuli meTodi an konsensusi – ix. qvemoT). rogorc 
wesi, wevri saxelmwifoebis sasamarTlo praqtikas iSvelieben, raTa gaamarTlon 
midgoma, romelic mopasuxe saxelmwifos mier dakavebuli poziciisgan gansxvavde-
ba. agreTve SedarebiT mcire raodenobis saqmeebze evropuli konsensusis arar-
sebobam SeiZleba Sedegad konvenciis SezRudviTi ganmarteba moitanos. kompara-
tivistuli meTodi zogjer kombinirebulia evoluciur meTodTan (ix. zemoT). 
iseTi faqtorebi, rogorebicaa zneoba da erovnuli uSiSroeba SeiZleba ufro 
naklebad eqvemdebarebodes evoluciur ganmartebas, vidre teqnikuri da ekono-
mikuri xasiaTis faqtorebi.

88 ECtHR, Olsson (n° 1) v. Sweden, gadawyvetileba, 24 marti, 1988w., (mSoblis uflebebze sruli akrZalva dedisa da 
Svilis urTierTobebSi SeiZleba bavSvis janmrTelobis dacvis interesebiT iyos ganpirobebuli, magram Tu 
igive mizani SeiZleba sruli akrZalvis gareSec iqnes miRweuli, darRvevas eqneba adgili); ECtHR, Campbell v. UK, 
gadawyvetileba, 25 marti, 1993w., § 48 (patimrebis korespondenciis gaxsnis SesaZlebloba, araTanabarzomierad 
CaiTvala, mopasuxe saxelmwifos argumenti, rom es iyo motivirebuli akrZaluli nivTebis werilis meSveobiT 
gatarebis SiSiT, ar iqna miRebuli, radgan cixis administracias hqonda SesaZlebloba werilebi patimrebis 
TandaswrebiT gaexsna).
89 ECtHR, Inze v. Austria, gadawyvetileba, 28 oqtomberi, 1987w., § 44 (ar SeiZleba gamotanili iqnes daskvna im ubralo 
faqtidan, rom, Tumca memkvidreobis samarTalSi cvlilebebi mopasuxe saxelmwifos mier iqna SemoTavazebuli, 
SezRudva konvenciis darRvevas Seadgenda. Tumca es aCvenebs, rom mopasuxe saxelmwifos hqonda alternatiuli 
RonisZiebebis gamoyenebis saSualeba soflis meurneobis dasacavad dasaxuli miznis misaRwevad).
90 ECtHR, Mellacher a.o. v. Austria, gadawyvetileba, 19 dekemberi, 1989w., § 53. But see ECtHR, Chahal v. UK, gadawyvetileba, 
15 noemberi, 1996w., § 131-133 (mocemul saqmeze 5.4 muxlis dasadgenad gaTvaliswinebuli iqna kanaduri gamoc-
dileba, sadac mosamarTleebs ufleba aqvT, Seafason sensitiuri operatiuli informacia da amiT daadginon 
Carevis legitimuroba da daicvan operatiuli samZebro saqmianobis interesebi imavdroulad, pirisTvis mniSv-
nelovani saproceso garantiebi uzrunvelyon).
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9. saerTaSoriso standartebze dayrdnoba

evropuli sasamarTlo ar aris uflebamosili, imsjelos saerTaSoriso samarT-
lis principebisa da saerTaSoriso xelSekrulebebis savaraudo darRvevebze (garda 
evropuli konvenciisa da misi damatebiTi oqmebisa)91, magram igi valdebulia, mxed-
velobaSi miiRos saerTaSoriso samarTlis Sesabamisi principebi92, romlebic evro-
puli konvenciis ganmartebisas konkretul sferoSi moqmedeben. mas ar SeuZlia ama 
Tu im saerTaSoriso aqtis principebi Seafasos da Semdeg daadginos maTi darRveva. 
es principebi SeiZleba gamoyenebuli iqnes mxolod konvenciisa da misi oqmebis gan-
martebis saSualebad.

praqtikaSi calsaxad ikveTeba tendencia, rom sasamarTlo uTiTebs adamianis 
uflebaTa sxva Sesabamis aqtebs, romlebic evropis sabWos egidiT iqna miRe-
buli. Tumca es ukanaskneli aucilebeli piroba ar aris93

. aseve, sasamarTlo 
uTiTebs sxva saerTaSoriso institutebisa da organoTa mier miRebul saerTaSo-
riso aqtebze94, maTi savaldebulo Zalis miuxedavad95

. arc imas aqvs mniSvneloba, 
mopasuxe saxelmwifo aris Tu ara mocemuli xelSekrulebis, paqtisa Tu konven-
ciis monawile mxare96. evropuli konvencia ganimarteba zogadad saerTaSoriso 
sajaro samarTlis WrilSi. miTiTebebi sxva saerTaSoriso sasamarTlo Tu kvazi 
sasamarTlo organoebis gadawyvetilebebze97 da saerTaSoriso xelSekrulebebsa 
da aqtebze, romlebic zogjer arcTu pirdapir kavSirSia adamianis uflebTa 
saerTaSoriso samarTalTan, ufro xSirad swored evropuli sasamarTlos praq-
tikaSi gvxvdeba98.

91 ECtHR, Calheiros Lopes a.o. v. Portugal, ganCineba, 3 ivnisi, 2004w (saerTaSoriso samarTlis zogadi principebis 
savaraudo darRveva); ECtHR, J.F. v. France, ganCineba, 20 aprili, 1999w., § 3 (evropis socialuri qartiis pirveli 
muxlis savaraudo darRveva); ECommHR, Gestra v. Italy, No. 21072/92, ganCineba, 16 ianvari, 1995w., D&R, 80-A, 89.
92 see F. Tulkens and S. van Drooghenbroeck, “Le soft law des droits de l’homme est-il vraiment si soft? Les développements de la pra-
tique interprétative récente de la Cour européenne des droits de l’homme”, in Liber Amicorum Michel Mahieu, X (ed.), Brussels, Larcier, 
2008, 505-526.
93 ECtHR, Dickson v. UK, gadawyvetileba, 4 dekemberi, 2007w., § 20, 31 (evropuli patimrobis wesebi); ECtHR, Kalashnikov 
v. Russia, gadawyvetileba, 15 ivlisi, 2002w., § 97 (reports ECPT).
94 ECtHR, Pini a.o. v. Romania, gadawyvetileba, 22 ivnisi, 2004w., § 139, 144 (gaeros konvencia bavSvis uflebebis Se-
saxeb). 
95 ECtHR, Öneryıldız v. Turkey, gadawyvetileba, 30 noemberi, 2004w., § 59, 71, 90, 93 (ministrTa komitetisa da saparlamen-
to asambleis rekomendaciebi da rezoluciebi).
96 ECtHR, Marckx v. Belgium, gadawyvetileba, 13 ivnisi, 1979w., § 41 (qorwinebis gareT dabadebul bavSvTa samarTle-
brivi statusis Sesaxeb konvencia).
97 ECtHR, Mamatkulov and Askarov v. Turkey, gadawyvetileba, 4 Tebervali, 2005w., § 46-48, 117, 124 (marTlmsajulebis 
saerTaSoriso sasamarTlo, adamianis uflebaTa interamerikuli sasamarTlo).
98 ECtHR, Korbely v. Hungary, gadawyvetileba, 19 seqtemberi, 2008w., § 81 (saerTaSoriso sisxlis samarTlis tribunali 
yofili iugoslaviisTvis, saerTaSoriso sisxlis samarTlis tribunali ruandisTvis, saerTaSoriso sisxlis 
samarTlis sasamarTlo).
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10. mixedulebis zRvari

10.1. gansazRvreba

termini mixedulebis zRvari99 miuTiebs, rom saxelmwifoebs aqvT garkveuli dis-
krecia da moqmedebis Tavisufleba, romelic eqvemdebareba evropul zedamxedve-
lobas, roca isini iReben garkveul sakanonmdeblo, aRmasrulebel an sasamarTlo 
zomebs maTi politikuri, ekonomikuri, socialuri da kulturuli garemoebebis 
mxedvelobaSi miRebiT, romelic ukavSirdeba konvenciiT garantirebuli uflebe-
bisa da Tavisuflebebis realizebas da faqtobrivi garemoebebis Sefasebas100. Si-
dasaxelmwifoebrivi mixedulebis zRvari sxva araferia, Tu ara diskreciis far-
glebi, romlebic rCeba saxelmwifos mas Semdeg, rac sasamarTlo ganaxorcielebs 
kontrols101. mixedulebis zRvris Teoriis meSveobiT, sasamarTlos mier SefasebaSi 
arsebobs garkveuli farglebi, sadac saxelmwifo sargeblobs garkveuli diskre-
ciiT, gansakuTrebiT, roca saqme exeba socialur-ekonomikuri politikis, zneobis 
sakiTxebs an, roca mocemul sakiTxze ar arsebobs evropuli konsensusi.

strasburgis sasamarTlos zedamxedvelobis meqanizmis subsidiaruli xasiaTi (ix. 
zemoT) qmnis samarTlebriv safuZvels mixedulebis zRvris TeoriisTvis. amrigad, 
Sidasaxelmwifoebrivi diskreciis Teorias safuZveli Tavad evropul konvenciaSi 
aqvs102. doqtrina asaxavs erovnuli (sasamarTlo) organoebis manamde arsebul rols, 
romelsac isini konvenciiT garantirebuli uflebebis dacvaSi asruleben. mixedu-
lebis zRvris Teoria SeiZleba ganxiluli iqnes rogorc evropul sasamarTlosa da 
erovnul xelisuflebas Soris xelisuflebaTa danawilebis bunebrivi Sedegi103. igi 
„sasamarTlo TviTSezRudvis“ terminis msgavsia.

99 Y. Arai-Takahashi, The Margin of Appreciation Doctrine and the Principle of Proportionality in the Jurisprudence of the ECHR, Antwerp, 
Intersentia, 2002, 300; S. Greer, The Margin of Appreciation: Interpretation and Discretion under the European Convention on Human 
Rights, Strasbourg, Council of Europe Publishing, 2000, 60; R.St.J. Macdonald, “The Margin of Appreciation”, wignSi The European 
System for the Protection of Human Rights, R.St.J. Macdonald, F. Matscher and H. Petzold (eds.), Dordrecht, Martinus Nijhoff, 1993, 
83-124.X. (eds.), “The Doctrine of the Margin of Appreciation under the European Con vention on Human Rights: Its Legitimacy in Theory 
and Application in Practice”, H.R.L.J. (specialuri gamoSveba) 1998, 1-36.
100 mixedulebis zRvris doqtrinas safuZveli aqvs safrangeTis saxelmwifo sabWos precedentul samarTal-
Si da kontinenturi samarTlis sistemebis administraciul samarTalSi. saerTaSoriso samarTalSi igi pir-
velad naxsenebi da ganviTarebuli iqna strasburgis sasamarTlos mier. es koncefcia ar aris naxsenebi arc 
konvenciaSi da arc mosamzadebel samuSaoebSi, magram evropuli moZraobis winadadebebSi iqna CarTuli. 
B. Simpson, Human Rights and the End of Empire. Britain and the Genesis of the European Convention, Oxford, Oxford University 
Press, 2004, 676-677.
101 R.St.J. Macdonald, “The Margin of Appreciation”, wignSi The European System for the Protection of Human Rights, R.St.J. Macdon-
ald, F. Matscher and H. Petzold (eds.), Dordrecht, Martinus Nijhoff, 1993, 83.
102 ECtHR, Handyside v. UK, gadawyvetileba, 7 dekemberi, 1976 w., § 48 and ECtHR, Sunday Times (n° 1) v. UK, gadawyvetileba, 
26 aprili, 1979w., § 59.
103 P. Mahoney, “Marvellous Richness of Diversity or Invidious Relati vism?”, H.R.L.J. (specialuri gamoSveba) 1998, 3.
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10.2. ganviTareba

strasburgis sasamarTlom104 mixedulebis zRvars nagulisxmevi Sefardeba mouZeb-
na pirvelad ganaTlebis uflebis (damatebiTi oqmis me-2 muxli) da diskriminaciis 
akrZalvis (konvenciis me-14 muxli) konteqstSi. aRniSnuli saqme Seexeboda fran-
gulad da holandiurad mosaubre pirTa mimarT savaraudod araTanabar mopyro-
bas skolebSi swavlebis enasTan dakavSirebiT. belgiis lingvistur saqmeSi (1968) 
sasamarTlom, miuTiTa ra sazedamxedvelo meqanizmis subsidiur xasiaTze, aRniSna, 
rom, roca wevr saxelmwifoebs aqvT mixedulebis garkveuli zRvari, raTa Seafason 
saganmanaTleblo sistema, gulisxmoben Tu ara misaReb an miuRebel gansxvavebul 
mopyrobas konvenciis me-14 muxlis mniSvnelobiT105. 1971 wels (mawanwalebis saq-
meze) evropulma sasamarTlom calsaxad axsena mixedulebis zRvris Teoria, amjerad 
mimoweris Tavisuflebis konteqstSi. saqme exeboda dakavebuli mawanwalebis mimowe-
ras. sasamarTlom ganacxada, rom uflebamosilma organoebma „mocemul saqmeze ar 
gadaaWarbes mixedulebis farglebs, romelic maT konvenciis 8.2 muxliT eniWebodaT 
imisTvis, raTa aRekveTaT uwesrigoba Tu danaSauli, janmrTelobis, moralis, Tu 
sxvaTa uflebebis da Tavisuflebebis dacvis uzrunvelsayofad“106.

mixedulebis zRvris Teoria SemdgomSi daixvewa hendisaidis saqmeze (1976w.). mo-
cemul saqmeze sasamarTlos unda daedgina, SeiZleboda Tu ara ganmcxadeblis ga-
moxatvis Tavisuflebaze uflebaSi Careva TineijerebisTvis gankuTvnili e.w. uxamsi 
saskolo wignis gamoqveynebisTvis msjavrdebis gziT, gamarTlebuliyo konvenciis 
10.2 muxliT gaTvaliswinebuli kvalificiuri SezRudvis safuZvelze. sasamarTlom 
daadgina, rom erovnul xelisuflebas hqonda mixedulebis zRvari, raTa Seefase-
bina, iyo Tu ara garkveuli RonisZieba „aucilebeli demokratiul sazogadoebaSi“, 
gansakuTrebiT, imis gaTvaliswinebiT, rom arsebobda „mwvave socialuri saWiroeba“, 
romelic zneobis dacvis safuZvelze amarTlebda SezRudvas:

`SesaZlebelia, rom xelSemkvreli saxelmwifoebis samarTalSi ver moiZebnos 
zneobis unificirebuli, evropuli gageba. aseT SemTxvevaSi dakavebuli pozicia 
gansxvavdeba drosa da sivrceSi, gansakuTrebiT, Cvens epoqaSi, romelic Sexedu-
lebaTa swrafi cvalebadobiT xasiaTdeba. imis gamo, rom xelisufleba qveynis 
SigniT warmmarTvel mTavar ZalebTan uSualo da pirdapir kontaqtSia, saxel-
mwifo xelisuflebas ukeT SeuZlia Seafasos arsebuli situacia, vidre saerTa-
Soriso sasamarTlos mosamarTles […]. Tavdapirvel Sefasebas axdenen erovnuli 
xelisuflebis organoebi, Tu raSi mdgomareobs mwvave socialuri saWiroeba, 
romelic „aucileblobis“ konteqstSi moiazreba“107.

104 mixedulebis zRvris doqtrina pirvelad ganviTarda komisiis praqtikaSi. ECommHR, Greece v. UK, No. 176/56, 
ganCineba, 2 ivnisi, 1956w., Yearbook, Vol. II, 176..
105 ECtHR, Belgian Linguistic Case, gadawyvetileba, 23 ivlisi, 1968w., § 5, 10.
106 ECtHR, De Wilde, Ooms and Versyp v. Belgium, gadawyvetileba, 18 ivnisi, 1971w., § 93.
107 ECtHR, Handyside v. UK, gadawyvetileba, 7 dekemberi, 1976w., § 48.
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aRniSnuli ar niSnavs imas, rom diskrecia usazRvroa. rogorc evropulma sasa-
marTlom daadgina: 

`amis miuxedavad, me-10 muxlis me-2 punqti […] ar aZlevs xelSemkvrel saxel-
mwifos ganusazRvrel diskrecias. sasamarTlo […], romelic pasuxismgebelia 
saxelmwifos mier valdebulebebis Sesrulebis Semowmebaze (me-19 muxli) […], 
uflebamosilia, gaakeTos saboloo daskvna, iyo Tu ara „SezRudva“ an „sasjeli“ 
me-10 muxliT daculi gamoxatvis TavisuflebasTan Sesabamisi […]. amrigad, Sida-
saxelmwifoebrivi mixedulebis zRvari moqmedebs evropul zedamxedvelobasTan 
erTad“108.

hendisaidis saqme mixedulebis zRvris doqtrinis „demokratiul sazogadoebaSi 
aucileblobis“ kriteriumTan erTobliobaSi gamoyenebis TvalsazrisiT wamyvan 
gadawyvetilebad iTvleba. is moTxovna, rom ZiriTadi uflebis SezRudva aucile-
beli unda iyos demokratiul sazogadoebaSi, SemzRudvel debulebebSi meordeba. 
es debulebebi mocemulia me-8 muxlSi (ufleba piradi cxovrebis pativiscemaze), 
me-9 muxlSi (religiis Tavisufleba), me-10 muxlSi (gamoxatvis Tavisufleba), me-11 
muxlSi (Sekrebisa da gaerTianebis Tavisufleba), me-4 damatebiTi oqmis me-2 muxlSi 
(gadaadgilebis Tavisufleba)109.

sabolood, evropulma sasamarTlom gaafarTova mixedulebis zRvris doqtrinis 
gamoyeneba konvenciis mTeli teqstis mimarT. am mimarTebiT sasamarTlo araerTgzis 
aRniSnavs, rom saxelmwifoebi sargebloben diskreciiT imis Sesafaseblad, Tu ram-
denad iqna wonasworoba daculi individualur uflebebsa da sazogadoebis intere-
sebs Soris konvenciiT gaTvaliswinebul uflebaze SezRudvis dawesebisas. amJamad, 
mixedulebis zRvari sasamarTlos TiTqmis yvela ZiriTadi saqmis arsebiT aspeqts 
Seadgens imisda miuxedavad, gadawyvetilebebSi pirdapir moixsenieba igi Tu ara. 
imiT, rom mixedulebis zRvari saerTo wonasworobis dacvis procesSi iqna moazre-
buli, igi gavrcelda konvenciiT garantirebul sxva uflebebze, romlebic garan-
tirebulia: konvenciis 5.1. muxliT110, me-6 muxliT (sasamarTlos xelmisawvdomobis 
SezRudvis Sefasebisas)111, me-14 muxli (imis Sefasebisas, Tu ramdenad gamarTlebu-
lia gansxvavebuli mopyroba)112, me-3 oqmis pirveli muxli (mag., imis Sefasebisas, ram-
denad izRudeba aqtiuri da pasiuri saarCevno ufleba113. gamonaklisia is uflebebi, 
romlebisganac gadaxveva dauSvebelia114.

108 ECtHR, Handyside v. UK, gadawyvetileba, 7 dekemberi, 1976w., § 49.
109 ECtHR Chassagnou a.o. v. France, gadawyvetileba, 29 aprili, 1999w., § 75.
110 E.g. ECtHR, Luberti v. Italy, gadawyvetileba, 23 Tebervali, 1984w., § 27.
111 E.g. ECtHR, Osman v. UK, gadawyvetileba, 28 oqtomberi, 1998w., § 147.
112 E.g. ECtHR, Petrovic v. Austria, gadawyvetileba, 27 marti, 1998w., § 38.
113 E.g. ECtHR, Gitonas a.o. v. Greece, gadawyvetileba, 1 ivlisi, 1997w., § 39.
114 uflebebi, romlebisganac gadaxveva dauSvebelia, aris Semdegi: sicocxlis ufleba, wamebis akrZalva, monobis 
akrZalva, sisxlis samarTlis kanonisTvis ukuqceviTi Zalis miniWebis akrZalva, piris ufleba, ar daisajos 
xelmeored, sikvdilis dasjis akrZalva.
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10.3. gamoyeneba

erovnuli mixedulebis zRvris gamoyeneba, anu is, Tu rodis da rogor gamoiyeneba 
erovnuli mixedulebis zRvari, Znelad Tu SeiZleba ganimartos, radganac igi orga-
nulad konteqstzea damokidebuli115. Semadgenel elementebsa da gare faqtorebs 
Soris urTierTqmedeba amas marTlac Zalze arTulebs, Tu mkafio saxelmZRvanelo 
principebi ar iqneba dadgenili da gamoyenebuli116. 

zemoTqmulis miuxedavad, rogorc es precedentuli samarTlis analizidan ga-
momdinareobs, mixedulebis zRvris doqtrina, konvenciis mocemuli debulebebis 
bunebisa da Sinaarsis gaTvaliswinebiT, saboloo jamSi, gamoiyeneba, roca mniS-
vnelovania is faqti, rom SemTxvevebs Soris gansxvaveba ar aris naTeli da SeiZ-
leba gadafaros kidec erTmaneTis. mixedulebis zRvris doqtrinis gamoyenebis 
sfero nawilobriv ganmartebulia precedentul samarTalSi, magram ufro rTulia 
evropuli sasamarTlos mier erovnuli xelisuflebisTvis miniWebuli Sefasebis 
diskreciis zusti farglebis dadgena. bevria damokidebuli imaze, Tu mocemul 
SemTxvevaSi, ramdenad ukeT SeuZlia Sidasaxelmwifoebriv xelisuflebas evropul 
sasamarTlosTan SedarebiT, konvenciiT dacul uflebaSi Carevis aucileblobaze 
daskvnis gakeTeba.

10.3.1. im uflebaTa SezRudvebi, romelTa SemTxvevaSic SeiZleba mixedulebis 
zRvris doqtrinis gamoyeneba

debulebebi, romlebic saWiroebs interesTaSorisi wonasworobis damyarebas an 
Tanabarzomierebis Semowmebas

mixedulebis zRvris doqtrina gamoiyeneba saqmeebze, romlebSic konvenciis debu-
leba moiTxovs interesTa Soris wonasworobis damyarebas an Tanabarzomierebis 
Semowmebas individis interessa da saerTo sazogadoebriv saWiroebas Soris. 

zemoaRniSnuli exeba konvenciis me-8 muxls (ufleba piradi cxovrebis pativisce-
maze), me-9 muxls (religiis Tavisufleba), me-10 muxls (gamoxatvis Tavisufleba), me-
11 muxls (Sekrebisa da gaerTianebis Tavisufleba), me-4 oqmis me-2 muxls (gadaadgi-
lebis Tavisufleba). sakuTrebis uflebaSi (damatebiTi oqmis pirveli muxli) Carevis 

115 R.St.J. Macdonald, “The Margin of Appreciation”, wignSi The European System for the Protection of Human Rights, R.St.J. Macdon-
ald, F. Matscher and H. Petzold (eds.), Dordrecht, Martinus Nijhoff, 1993, 85.
116 komentatorebi davoben, rom es Teoria usargebloa da gamosayeneblad Zalze bundovani. erT-erTi avtoris 
azriT, Teoria sicxades aris moklebuli da imedgasacruebelia. S. Greer, The European Convention on Human Rights. 
Achievements, Problems and Prospects, Cambridge, Cambridge University Press, 2006, 223; R.St.J. Macdonald, “The Margin of Apprecia-
tion”, wignSi The European System for the Protection of Human Rights, R.St.J. Macdonald, F. Matscher and H. Petzold (eds.), Dordrecht, 
Martinus Nijhoff, 1993, 85.
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Sefasebisas xelSemkvreli saxelmwifo unda inarCunebdes samarTlian wonasworobas 
sazogadoebrivi saWiroebis dakmayofilebis interessa da individis fuZemdebluri 
uflebis dacvis interess Soris. aRniSnuli samarTliani wonasworoba exeba ro-
gorc sakuTrebis mSvidobian moxmarebas (pirveli muxlis pirveli winadadeba)117, ise 
CamorTmevis wess (pirveli muxlis me-2 winadadeba)118 da kontrolis wess (pirveli 
muxlis me-2 punqti)119. diskriminaciis akrZalvis (me-14 muxli) Sefasebisas, rogorc 
ki dadgindeba, rom gansxvavebuli mopyroba miznad isaxavs marTlzomieri miznis 
miRwevas da gansxvavebuli mopyroba miznis miRwevis Semadgeneli nawilia, sasamarT-
lo ganixilavs gamoyenebul saSualebas (ramac Seadgina gansxvavebuli mopyroba) 
imis dasadgenad, aris Tu ara igi Tanabarzomieri dasaxul legitimur mizanTan 
mimarTebaSi. proporciulobis kriteriumi dakmayofilebulad CaiTvleba mxolod 
im SemTxvevaSi, Tu arsebobs gonivruli wonasworoba saerTo interesis dacvasa da 
konvenciiT garantirebuli uflebis SezRudvas Soris120. 

Tanabarzomierebis analizi aseve gamoiyeneba, roca fasdeba saxelmwifos mier 
gamocxadebuli sagangebo mdgomareobidan gamomdinare aucilebeli uflebis 
uzrunvelyofidan gadaxvevis RonisZiebebis Sefaseba (me-15 muxli)121. 

dabolos, Tanabarzomierebis testi gamoiyeneba imis Sefasebisas, konvenciis Tanm-
devi an nagulisxmevi SezRudva aris Tu ara misaRebi. es exeba samarTliani sasa-
marTlo ganxilvis uflebis aspeqtebs (me-6 muxlis pirveli punqti)122, qorwinebis 
uflebas (me-12 muxli123), uflebas Tavisufal arCevnebze (me-3 damatebiTi oqmis pir-
veli muxli)124. 

bundovnad formulirebuli debulebebi 

mixedulebis zRvris doqtrina gamoiyeneba konvenciis teqstSi arsebuli bundo-
vani terminebisa da frazebis ganmartebisTvis, rogoricaa, magaliTad: „Wkuasusti 
pirebi“ (konvenciis 5.1 muxli)125, piradi da ojaxuri cxovrebis, sacxovreblisa da 
mimoweris „pativiscema“ (8.1 muxli)126, „zneoba“ (muxlebi: 8.2, 9.2, 10.2, 11.2, 4 damate-

117 ECtHR, Sporrong and Lönnroth v. Sweden, gadawyvetileba, 23 seqtemberi, 1982w., § 69.
118 ECtHR, Aka v. Turkey, gadawyvetileba, 23 seqtemberi, 1998w., § 44.
119 ECtHR, Velosa Barreto v. Portugal, gadawyvetileba, 21 noemberi, 1995w., § 36.
120 ECtHR, Petrovic v. Austria, gadawyvetileba, 27 marti, 1998w., § 38.
121 ECtHR, Ireland v. UK, gadawyvetileba, 18 ianvari, 1978w., § 207.
122 ECtHR, Osman v. UK, gadawyvetileba, 28 oqtomberi, 1998w., § 147 (xelmisawvdomobis ufleba). 
123 ECtHR, Cossey v. UK, gadawyvetileba, 27 seqtemberi, 1990, § 46.
124 ECtHR, Gitonas a.o. v. Greece, gadawyvetileba, 1 ivlisi, 1997, § 39.
125 ECtHR, Luberti v. Italy, gadawyvetileba, 23 Tebervali, 1984, § 27.
126 ECtHR, Cossey v. UK, gadawyvetileba, 27 seqtemberi, 1990, § 37, 40.
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biTi oqmis muxli 2.2)127, „sagangebo mdgomareoba, romelic eris arsebobas emuqreba“ 
(15.1 muxli)128 da sajaro interesi (damatebiTi oqmis I-li muxli)129.

pozitiuri valdebulebebis momcveli debulebebi 

konvenciis uflebebis umetesoba, rogorc es precedentuli samarTlidan Cans, 
moicavs ara marto negatiur valdebulebas saxelmwifos mxridan, rom ar Caerios 
uflebis ganxorcielebaSi, aramed pozitiur valdebulebasac130. sasamarTlo xazs 
usvams, rom saxelmwifoebs SeuZliaT, gansazRvron, Tu ra gziT da saSualebebiT 
apireben am valdebulebebis Sesrulebas da am mimarTebiT sargebloben garkveuli 
mixedulebiT131. mxedvelobaSi unda iqnes miRebuli gamoyenebul saSualebebsa da 
dasaxul mizans Soris gonivruli Tanabarzomiereba132. 

garkveul uflebebTan mimarTebaSi, romlebic saxelmwifoebs pozitiur valde-
bulebebs akisreben, mixedulebis zRvari saxelmwifosTvis organizebuli Tavisu-
flebis formas iRebs saxelmwifos kompetenciaSi Semavali garkveuli sakiTxebis 
regulirebasTan mimarTebaSi (sasamarTlo sistemis mowyoba, saganmanaTleblo sis-
temis struqturis gansazRvra, saarCevno sistemis organizeba)133. pozitiuri valde-
bulebis sxva formis SemTxvevaSi, magaliTad, konvenciis me-8 muxlis konteqstSi, 
mcirewlovan pirebTan mimarTebaSi (rodesac sasamarTlo afasebs, saxelmwifos 
mier gatarebuli RonisZiebebis adekvaturobas, magaliTad, mSoblebisa da Svi-
lebis SekavSirebasTan dakavSirebiT134) naklebad aqtualuria organizebuli Tavi-
suflebis sakiTxi, magram mixedulebis zRvari ufro mWidrodaa dakavSirebuli 
Tanabarzomierebis konkretul testTan.

127 ECtHR, Handyside v. UK, gadawyvetileba, 7 dekemberi, 1976, § 48.
128 ECtHR, Aksoy v. Turkey, gadawyvetileba, 18 dekemberi, 1996, § 68.
129 ECtHR, National and Provincial Building Society a.o. v. UK, gadawyvetileba, 23 oqtomberi, 1997, § 80-81.
130 E.g. ECtHR, Belgian Linguistic Case, gadawyvetileba, 23 ivlisi, 1968 (pirveli oqmis me-2 muxli); ECtHR, Marckx v. 
Belgium, gadawyvetileba, 13 ivnisi, 1979, §§ 31, 53, 61 (me-8 muxli); ECtHR, Airey v. Ireland, gadawyvetileba, 9 oqtom-
beri, 1979, §§ 25 (me-6 muxlis) da 32 (me-8 muxli); ECtHR, Young, James and Webster v. UK, gadawyvetileba, 13 agvisto, 
1981, § 49 (me-11 muxlTan dakavSirebiT); ECtHR, A. v. UK, Gadaw gadawyvetileba, 23 seqtemberi, 1998, § 22 (wamebis 
akrZalva); ECtHR, Osman v. Turkey, gadawyvetileba, 28 oqtomberi, 1998, § 115-116 (sicocxlis ufleb); ECtHR, Vgt 
Verein gegen Tierfabriken v. Switzerland, gadawyvetileba, 28 ivnisi, 2001w., § 45 (konvenciis me-10 muxlTan dakav-
SirebiT).
131 ECtHR, Airey v. Ireland, gadawyvetileba, 9 oqtomberi, 1979w., § 25.
132 ECtHR, Ashingdane v. UK, gadawyvetileba, 28 maisi, 1985w., § 57.
133 ECtHR, Waite and Kennedy v. Germany, gadawyvetileba, 18 Tebervali, 1999, § 59 (sasamarTlos xelmisawvdomobis 
uflebasTan dakavSirebiT); ECtHR, Matthews v. UK, gadawyvetileba, 18 Tebervali, 1999, § 63 (me-3 muxli, pirveli 
oqmi); ECtHR, Efstratiou v. Greece, gadawyvetileba, 18 dekemberi, 1996, § 28-29 (pirveli oqmis me-2 muxli).
134 ECtHR, Eriksson v. Sweden, gadawyvetileba, 22 ivnisi, 1989, § 71.
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10.3.2. im uflebaTa SezRudva, romlebSic mixedulebis zRvari ar SeiZleba an 
naklebad SeiZleba gamoyenebuli iqnes

konvenciis debulebebi ise detaluradaa aRwerili, rom Znelad Tu SeiZleba 
mixedulebis zRvris doqtrinis misadageba. magaliTad, diskreciis doqtrina ara-
nair rols ar TamaSobs me-5 da me-6 muxlebis (Tumca ix. zemoT) elementebis umete-
sobasTan mimarTebiT. konvenciis orive es muxli gansakuTrebul rols asrulebs, 
rogorc samarTlis uzenaesobis moTxovna. konvenciis aRniSnul debulebebSi moce-
muli uflebebis buneba da mniSvneloba nakleb SesaZleblobas utovebs samarT-
lis uzenaesobaze damyarebul saxelmwifos eqsperimentebisaTvis da es uflebebi 
individualur xelSemkvrel saxelmwifoebSi erTnairad ganimarteba. xsenebuli 
orive debulebiT aRiarebuli uflebebi iTvaliswineben rig saproceso garan-
tiebs, romelTa gamoyenebis wina pirobebi detaluradaa gawerili me-5 da me-6 mux-
lebSi. orive uflebis formulireba, Sesabamisad, nakleb SesaZleblobas utovebs 
saxelmwifos am garantiebis ganxorcielebis gasxvavebuli meTodisa da midgomis 
asarCevad135. meore mxriv, evropuli sasamarTlos amocana ar aris Tvali miade-
vnos am specifikuri wina pirobebis Sesrulebas. Znelad Tu SeiZleba imis Tqma, 
rom sasamarTlo, aRniSnul saproceso garantiebTan mimarTebaSi gaimeorebs argu-
ments, rom erovnul sasamarTloebs ukeT SeuZliaT garemoebaTa Sefaseba. igive 
SeiZleba iTqvas kvalificiuri SezRudvis debulebebTan mimarTebaSic, romlebic 
iTvaliswineben, rom Tavisuflebaze uflebis SezRudva (me-8,11-e muxlebi da me-4 
oqmis me-2 muxli) unda iyos gaTvaliswinebuli kanoniT. aqac mixedulebis zRvris 
doqtrina ukve azrs moklebulia.

10.3.3. uflebebi da SemTxvevebi, romlebSic mixedulebis zRvari aranair rols 
ar TamaSobs

mixedulebis zRvris Teoria aranair rols ar TamaSobs zogierTi uflebisa da 
Tavisuflebis Sefasebisas evropuli konvenciis konteqstSi. magaliTad, mixedu-
lebis zRvris doqtrina ar moqmedebs im uflebebTan mimarTebaSi, romlebidanac 
gadaxveva dauSvebelia136. aseTi uflebebi da Tavisuflebebi imdenad fuZemdeblu-
rad iTvleba, rom isini imdagvaradaa formulirebuli, rom saxelmwifos mxri-
dan aranair diskrecias ar iTvaliswinebs137, TviT pozitiuri valdebulebebis 
konteqstSic. winaaRmdeg SemTxvevaSi konvenciasTan Seusabamo Sedegs eqneboda 

135 P. Mahoney, “Marvellous Richness of Diversity or Invidious Relati vism?”, H.R.L.J. (specialuri gamoSveba) 1998, § 5. aRniSnuli 
xsnis imas, Tu ratom aris gamoricxuli saxelmwifo diskrecia „gonivruli vadis“ Sefasebisas.
136 See supra, SeniSvna 114.
137 J. Callewaert, “Is there a Margin of Appreciation in the application of Articles 2, 3 and 4 of the Convention?”, H.R.L.J. (specialuri 
gamoSveba) 1998, § 8-9.
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adgili. amitom Tanabarzomierebis principi ar gamoiyeneba wamebis akrZalvasTan 
dakavSirebiT (me-3 muxli)138.

mixedulebis zRvris doqtrina ar asrulebs aranair rols zogierT saqmeSi faqtebi s 
dadgenisas. igi mxolod mogvianebiT CaerTveba, roca saqme am faqtebis Sefasebaze midge-
ba. saxelmwifos mixedulebis zRvris doqtrina, Sesabamisad, mxolod mas Semdeg gamoiye-
neba, rac faqtebi sakmarisi sicxadiT dadgindeba evropuli sasamarTlos mier. mtkice-
bulebebis Segrovebis procesSi mixedulebis zRvris doqtrina ararelevanturi a139.

zogjer ise xdeba, rom iseTi uflebebisa da Tavisuflebebis SemTxvevaSi, romle-
bzedac mixedulebis zRvris doqtrina Cveulebriv vrceldeba, es ukanaskneli mainc 
ar gamoiyeneba. am SemTxvevebs saerTo niSnad is aqvT, rom sasamarTlo darwmunebu-
li iyo uflebebis daraRveva-ardarRvevaSi. magaliTad, iyo SemTxvevebi, roca evro-
puli sasamarTlo darwmunebuli iyo, rom adgili hqonda me-8 muxlis darRvevas, an 
sakuTrebis uflebis darRvevas roca samxreT-aRmosavleT TurqeTSi saxelmwifo 
uSiSroebis Zalebma mTeli saxlebi da soflebic ki gadabuges140.

10.4. mixedulebis zRvris damdgeni faqtorebi 

erovnuli mTavrobis mixedulebis farglebi, precedentuli samarTlis Tanaxmad, 
SeiZleba sakmaod gansxvavdebodes141. evropulma sasamarTlom, arsad Tavis praqtika-
Si, ar ganmarta is faqtorebi, romlebic xelSemkvreli saxelmwifoebis mixedulebis 
farglebs adgenen. konvenciis monawile qveynebis diskrecia SeiZleba icvlebodes 
Semdegi aspeqtebis mixedviT: Sesabamisi uflebis an Tavisuflebis buneba, ganmcxa-
deblisTvis misi mniSvneloba, mocemuli qmedebis xasiaTi142, saxelmwifos mxridan 
Carevis gamarTlebis xasiaTi143 da evropis sabWos qveynebs Soris aSkara konsensusis 
arseboba144. da mainc, am faqtorebis gavlena mxolod SefardebiTia da erTma faq-
torma SeiZleba gaaZlieros an gaaneitralos meore. 

138 ECtHR, Saadi v. Italy, gadawyvetileba, 28 Tebervali, 2008, § 127. da mainc, samarTliani wonasworobis principi zog 
saqmeze relevanturi yofila. ECtHR, Soering v. UK, gadawyvetileba, 7 ivlisi, 1989, § 89 (individi SeiZleba eqstra-
direbuli iqnes, Tu mimReb saxelmwifoSi arasaTanado mopyrobis safrTxe mniSvnelovnad daiklebs).
139 ECtHR, Klaas v. Germany, gadawyvetileba, 22 seqtemberi, 1993 (mxareebis mier moyvanili iqna gansxvavebuli faqtob-
rivi garemoebebi, sasamarTlos ar miumarTavs mixedulebis zRvris doqtrinisTvis).
140 magaliTad, ECtHR, Mentes a.o. v. Turkey, gadawyvetileba, 28 Nnoemberi, 1997, § 73 (dadginda me-8 muxlis aSkara 
darRveva, samxreT-aRmosavleT TurqeTSi TurqeTis usafrTxoebis Zalebis mier saxlebisa da soflebis dawvis 
faqtze); ECtHR, Akdivar a.o. v. Turkey, gadawyvetileba, 16 seqtemberi, 1996, § 88 (dadginda sakuTrebis uflebis aSkara 
darRveva, samxreT-aRmosavleT TurqeTSi TurqeTis usafrTxoebis Zalebis mier).
141 es pirvelad iTqva Semdeg saqmeze: ECtHR, Engel a.o. v. Netherlands, gadawyvetileba, 8 ivnisi, 1976, § 72. ECtHR, K. and T. 
v. Finland, gadawyvetileba, 27 aprili, 2000, § 135.
142 ECtHR, Rasmussen v. Denmark, gadawyvetileba, 28 noemberi, 1984, § 40.
143 ECtHR, Sunday Times (n° 1) v. UK, gadawyvetileba, 26 aprili, 1979, § 59.
144 ECtHR, Rasmussen v. Denmark, gadawyvetileba, 28 noemberi, 1984, § 40.
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10.4.1. evropuli konsensusis sakiTxi

zog SemTxvevaSi strasburgis sasamarTlo uSvebs farTo da zog SemTxvevaSi – ufro 
viwro diskrecias. im saqmeebze, romlebSic cxadi konsensusia (saerTo safuZveli)145 
evropis sabWos wevr qveynebs Soris ama Tu im sakiTxze, aseT dros mixedulebis zR-
vari ufro viwroa da strasburgis sasamarTloc ufro mkacrad amowmebs uflebaSi 
sadavo Carevas/SezRudvas146. im SemTxvevaSi, roca wevri saxelmwifoebi sul sxva-
dasxvagvarad udgebian ama Tu im sakiTxis samarTlebriv gadawyvetas, amas SeuZlia 
ufro farTo mixedulebis farglebi daadginos147. 

ukanaskneli SemTxvevis magaliTia, roca saqme exeba sazogadoebaSi arsebul sxva-
dasxva Sexedulebas, romelsac eTikurad da zneobrivad sensitiuri buneba aqvs. 
aseTia magaliTad, sicocxlis dawyebis momenti, Tavsaburavis tarebis sakiTxi. fran-
gul saqmeze strasburgis sasamarTlom daadgina, rom sicocxlis dawyebis momentis 
gansazRvra xelSemkvreli saxelmwifoebis gansasazRvria da am sferoSi saxelmwi-
foebi farTo mixedulebiT sargebloben, miuxedavad konvenciis evoluciuri ganmar-
tebisa. amis mizezi isaa, rom aRniSnuli sakiTxi jer ar gadawyvetila wevri saxel-
mwifoebis praqtikaSi, maT Soris, arc safrangeTSi, sadac es problema jer kidev 
gansjis sagania. amasTan, am sakiTxze evropuli konsensusi jer ar aris miRweuli, Tu 
ra momenti CaiTvleba sicocxlis dawyebis momentad samecniero da samarTlebrivi 
TvalsazrisiT148. 

mixedulebis farTo farglebs mivyavarT daskvnamde, rom saerTo standartis ga-
moyenebas SeiZleba xelSemkvrel saxelmwifoebSi gansxvavebuli Sedegi hqondes. sxva 
sityvebiT, is, rac konvenciis darRvevas warmoadgens erT saxelmwifoSi, igive ufle-
bis an Tavisuflebis legitimuri SezRudvaa meore xelSemkvrel saxelmwifoSi. Tur-
qeTis saqmeze dadginda, rom ar arsebobda saganmanaTleblo dawesebulebebSi reli-
giuri simboloebis tarebis maregulirebeli saerTo norma. amasTan dakavSirebiT 
evropis sxvadasxva qveynebSi sxvadasxvagvari midgoma arsebobda. SeuZlebelia, gamo-
kveTili iqnes amgvari sakiTxisadmi unificirebuli midgoma evropis sxvadasxva qveya-
naSi, vinaidan religias sxvadasxvagvari daniSnuleba aqvs da gansxvavebuli gavlena 
sazogadoebaze. Sesabamisad, religiuri gamoxatva gansxvavdeba drosa da konteqstSi. 
am sferos maregulirebeli normebi, Sesabamisad, qveynebis mixedviT gansxvavdeba da 

145 See P.G. Carozza, “Uses and Misuses of Comparative Law in International Human Rights: Some Reflections on the Jurisprudence of 
the European Court of Human Rights”, Notre Dame L. Rev. 1997-98, 1217-1237; L.R. Helfer, “Consensus, Coherence and the European 
Convention on Human Rights”, Cornell Int’l L.J. 1993, 133-165; A.W. Heringa, “The ‘Consensus-Principle’. The role of ‘common law’ in 
the ECHR case law”, M.J. 1996, 108-145; L. Wildhaber, “The Role of Comparative Law in the Case-Law of the European Court of Human 
Rights”, wignSi The European Court of Human Rights 1998-2006. History, Achievements, Reform, L. Wildhaber (ed.), Kehl am Rhein, 
Engel Verlag, 2006, 186-195.
146 ECtHR, Rasmussen v. Denmark, gadawyvetileba, 28 noemberi, 1984, § 40.
147 is ubralo faqti, rom qveyana ar aRiarebs saerTo evropul denominacias, ar gulisxmobs evropuli konven-
ciis darRvevas, gansakuTrebiT maSin, roca dava kulturul da istoriul tradiciebs ukavSirdeba. ECtHR, F. v. 
Switzerland, gadawyvetileba, 18 dekemberi, 1987, § 33.
148 ECtHR, Vo v. France, gadawyvetileba, 8 ivlisi, 2004, § 82, 84. 
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amaze gavlenas axdens tradiciebi, saWiroeba, rom daculi iqnes sxvaTa uflebebi da 
SenarCunebuli sajaro wesrigi. amis gamo, evropulma sasamarTlom daadgina, rom 
amgvari regulirebis forma da xarisxi mocemuli saxelmwifos mier unda ganisazRve-
bodes, vinaidan igi Sidasaxelmwifoebriv konteqstzea damokidebuli149. 

evropuli konsensusi SeiZleba momdinareobdes Sidasaxelmwifoebrivi samarTli-
sa da saerTaSoriso samarTlis Sejerebidan. islandiis winaaRmdeg erT-erT saqmeSi 
dava warmoebda taqsis mZRolebis valdebulebaze, gaerTianebuliyvnen profesiul 
kavSirSi. ganacxadis Tanaxmad, es konvenciis me-11 muxls ewinaaRmdegeboda. Tavis 
gadawyvetilebaSi strasburgis sasamarTlom daadgina, rom aseTi savaldebulo we-
vroba ar arsebobs xelSemkvreli saxelmwifoebis umetesobaSi da, rom saerTaSo-
riso dokumentebSi mzardi konsensusia imis Taobaze, rom gaerTianebis Tavisufleba 
gulisxmobs agreTve piris Tavisuflebas, ar gaerTiandes ama Tu im organizaciaSi. 
islandiis SemTxvevaSi arsebuli gamonaklisi unda Semowmebuliyo me-11 muxlis me-2 
punqtSi mocemuli wina pirobebis WrilSi. sasamarTlom daadgina, rom am konteqstSi 
savaldebulo wevroba kanoniT iyo gaTvaliswinebuli, taqsis mZRolis uari, gawe-
vrianebuliyo profesiul kavSirSi, mis mier licenziis dakargvas gamoiwvevda. amri-
gad, taqsis mZRolebi evropis qveynebSi uprecedento iZulebas eqvemdebarebdonen 
da amitom SezRudva me-11 muxlis sawinaaRmdegod CaiTvala. miuxedavad saxelmwi-
fos diskreciisa, savaldebulo wevroba araTanabarzomieri RonisZieba iyo da man 
me-11 muxlis darRveva Seadgina150.

10.4.2. im miznis buneba, romlis miRwevasac Careva emsaxureba 

mixedulebis zRvari gansxvavdeba im legitimuri miznis mixedviT, romelsac saxel-
mwifo CareviT isaxavs. magaliTad, evropulma sasamarTlom gaiziara argumenti, rom 
ufro farTo mixedulebis zRvari arsebobs erovnuli uSiSroebis legitimur miz-
nad dasaxelebis SemTxvevaSi151 an, roca Carevis/SezRudvis gadawyvetileba miRebu-
lia sagangebo mdgomareobis konteqstSi152. diferencirebuli mixedulebis zRvris 
magaliTia me-10 muxli. gamoxatvis Tavisuflebis mniSvneloba mraval gadawyvetile-
baSi iqna xazgasmuli153. amis Sedegad, TandaTanobiT mixedulebis farglebi Semcir-
da. adre, zneobis safuZvelze SezRudvisas, saxelmwifo ufro farTo mixedulebis 
zRvariT sargeblobda154, magram SemdgomSi es farglebi daviwrovda da sasamarT-

149 ECtHR, Leyla Şahin v. Turkey, gadawyvetileba, 10 noemberi, 2005, § 109.
150 ECtHR, Sigurdur A. Sigurjonsson v. Iceland, gadawyvetileba, 30 ivnisi, 1993, § 41.
151 ECtHR, Leander v. Sweden, gadawyvetileba, 26 marti, 1987, § 59.
152 ECtHR, Brannigan and McBride v. UK, gadawyvetileba, 26 maisi, 1993, § 43 (konvenciis me-15 muxlTan mimarTebiT); ECtHR, 
X. v. UK, gadawyvetileba, 5 noemberi, 1981, § 41 (suliT avadmyofebis dakavebasTan dakavSirebiT).
153 ECtHR, Handyside v. UK, gadawyvetileba, 7 dekemberi, 1976.
154 zneobis dacvasTan dakavSirebiT ix. ECtHR, Müller a.o. v. Switzerland, gadawyvetileba, 24 maisi, 1988; erovnuli uSiS-
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los kontroli ufro gamkacrda155. sasamarTlos avtoritetisa da miukerZoeblobis 
dacvis interesi sakmaod mkacrad iyo daculi sasamarTlos mier156 didi periodis 
ganmavlobaSi157 da es, SeiZleba iTqvas, sasamarTlos dacvis privilegirebuli sfero 
iyo158. Tumca situacia TandaTanobiT Seicvala sapirispiro mimarTulebiT. sasa-
marTlos TqmiT, mixedulebis farglebis Semowmebisas, mxedvelobaSi miiReba legi-
timuri mizani, magram gadawyvetilebebi sxva rameze metyveleben. Sefaseba aseTi 
martivi da calsaxa ara, rac uaryofiTad metyvelebs precedentuli samarTlis Tan-
mimdevrobaze da wevri saxelmwifoebisTvis mniSvnelovan samarTlebriv sicxadeze159. 

10.4.3. ganmcxadeblis uflebis buneba an misi qmedeba

mixedulebis zRvarze SeiZleba gavlena moaxdinos uflebisa Tu Tavisuflebis 
bunebam. saxelmwifoebs, rogorc wesi, ufro meti diskrecia eniWebaT sakuTrebis 
uflebasTan dakavSirebiT, vidre, magaliTad, gamoxatvis Tavisuflebaze dawesebul 
SezRudvebTan. saqmeebis umetesobaze, romlebic sakuTrebis uflebis Sesaxeb davebs 
ukavSirdeboda, strasburgis sasamarTlom saxelmwifoebs farTo diskrecia mianiWa 
maSin, roca gamoxatvis Tavisuflebis SemTxvevaSi, sasamarTlo, umetes SemTxvevaSi, 
demokratiul sazogadoebaSi Tavisufali presis mniSvnelobas usvams xazs. 

mocemuli uflebisa Tu Tavisuflebis mniSvneloba ganmcxadeblis keTildReobis-
Tvis aseve SeiZleba gavlenas axdenda saxelmwifos diskreciis moculobis fargle-
bze da, Sesabamisad, evropuli sasamarTlos kontrolis sazRvrebze. ganmcxadeblis 
saqmianoba uflebis arss ukavSirdeba an, Tu ufleba ganmcxadeblis keTildReobis-
Tvis umniSvnelovanesi faqtoria, saxelmwifos mixeduleba ufro viwroa. britane-
Tis saqmeze evropulma sasamarTlom, saxelmwifos diskreciis farglebis Sefasebi-
sas, xazi gausva imas, rom piris ufleba sacxovrebli adgilis pativiscemaze Zalze 
mniSvnelovani iyo ganmcxadeblis piradi usafrTxoebisa da keTildReobis Tvalsa-
zrisiT160, maSin roca sxva saqmeze sasamarTlom daadgina, rom sadavo Careva ganm-

roebis/sajaro wesrigis dacvis legitimur miznebTan dakavSirebiT ix. ECtHR, Chorherr v. Austria, gadawyvetileba, 
25 agvisto, 1993.
155 With regard to the protection of morals, see e.g. ECtHR, Open Door and Dublin Well Woman v. Ireland, gadawyvetileba, 29 oqtom-
beri, 1992 and ECtHR, Scherer v. Switzerland, gadawyvetileba, 25 marti, 1994; erovnuli uSiSroebis/sajaro wesrigis 
dacvis legitimur miznebTan dakavSirebiT ix. ECtHR, Observer and Guardian v. UK, gadawyvetileba, 26 noemberi, 1991.
156 ECtHR, Sunday Times (n° 1) v. UK, gadawyvetileba, 26 aprili, 1979.
157 belgiis saqmeze sasamarTlom sabolood mainc ganaxorciela mkacri kontroli, Tumca belgiis mxare iSve-
liebda ara sasamarTlo xelisuflebis avtoritetisa miukerZoeblobis SenarCunebas, aramed sxvaTa reputa-
ciisa da uflebebis dacvas. ECtHR, De Haes and Gijsels v. Belgium, gadawyvetileba, 24 Tebervali, 1997.
158 E.g. ECtHR, Barfod v. Denmark, gadawyvetileba, 22 Tebervali, 1989 and ECtHR, Prager and Oberschlick v. Austria, gadawyve-
tileba, 26 aprili, 1995.
159 E.g. E.H. Riedel, “Die Mainungsfreiheit als Menschenrecht und ihre Verbürgung durch die Europäische Menschenrechtskonvention. 
Ansatze zu einer internationalen Menschenrechtsordnung”, wignSi Mainungsfreiheit. Grundgedanken und Geschichte in Europa und 
USA, J. Schwartländer and D. Willoweit (eds.), Strasbourg, Engel Verlag, 1986, 275-299.
160 ECtHR, Gillow v. UK, gadawyvetileba, 24 noemberi, 1986, § 55.
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cxadebels xels ar uSlida, piradi cxovreba sakuTari survilisamebr waremarTa161. 
evropuli sasamarTlos kontroli kidev ufro mkacri iqneba, xolo saxelmwifos 
mixedulebis farglebi ufro viwro, Tu adgili aqvs piris piradi cxovrebis inti-
mur sferoSi Carevas, magaliTad, zrdasrul pirebs Soris sqesobrivi urTierTobis 
SemTxvevaSi162 da mSoblis uflebebs, mSoblisa da meurveobasa da mzrunvelobaSi 
myofi Svilebis urTierTobebs. samagierod mixedulebis farglebi ufro farToa, 
roca saqme bavSvis mzrunvelobisa da meurveobis sakiTxis gadawyvetas exeba163.

im SemTxvevaSi, roca erTmaneTTan konvenciis ori ufleba an Tavisufleba modis 
winaaRmdegobaSi, evropuli sasamarTlo saxelmwifoebs am konfliqturi uflebebis 
dasaregulireblad farTo diskrecias aniWebs164.

10.4.4. saerTo sakonstitucio politika, socialur-ekonomikuri politika, 
sasoflo-sameurneo politika, garemos dacviTi politika, sabinao politika, 
sagadasaxado politika, urbanuli dagegmarebis politika 

saerTo politikuri konteqsti, romelsac uflebaSi Careva an misi SezRudva ukav-
Sirdeba, saxelmwifos mixedulebis zRvris dadgenaSi garkveuli rolis Sesruleba 
SeuZlia. Tu sadavo RonisZieba ufro zogadi (da legitimuri) socialur-ekono-
mikuri da fiskaluri, urbanuli dagegmarebis, sasoflo-sameurneo, sabinao an gare-
mos dacviTi politikis nawils Seadgens, xelSemkvrel saxelmwifos (sakanonmdeblo 
organos) ufro farTo diskrecia aqvs.

am faqtoris mniSvneloba SesamCnevia im zogierT saqmeSi, romelic ukavSirdeba 
sakuTrebis uflebas, iqneba es calke, Tu diskriminaciis akrZalvasTan erToblio-
baSi165, gamoxatvis Tavisuflebas konkurenciis samarTlisa da komerciuli reklamis 
konteqstSi166, Tumca komerciuli gamoxatva ufro farTo sajaro interesis Semadge-
neli nawilia167 da uflebas piradi da ojaxuri cxovrebis pativiscemaze, urbanuli 
dagegmarebis konteqstSi168. aseT SemTxvevebSi SeiZleba miCneuli iqnes, imis gamo, 

161 ECtHR, Leander v. Sweden, gadawyvetileba, 26 marti, 1987, § 59.
162 ECtHR, Dudgeon v. UK, gadawyvetileba, 22 oqtomberi, 1981, § 52. 
163 ECtHR, K. and T. v. Finland, gadawyvetileba, 12 ivlisi, 2001, § 155. 
164 ECtHR, Evans v. UK, gadawyvetileba, 10 aprili, 2007, § 77 (qalis ufleba, gaxdes deda mamakicis uflebis sawinaaRm-
degod, ar undodes gaxdes mama).
165 ECtHR, Mellacher a.o. v. Austria, gadawyvetileba, 19 dekemberi, 1989, § 45 (sabinao politika); ECtHR, Gasus Dosier- und 
Fördertechnik GmbH v. Netherlands, gadawyvetileba, 23 Tebervali, 1995, § 60 (sagadasaxado politika); ECtHR, Stec a.o. v. 
UK, gadawyvetileba, 12 aprili, 2006, § 52 da 66 (socialuri politika).
166 ECtHR, Markt Intern Verlag GmbH and Klaus Beermann v. Germany, gadawyvetileba, 20 noemberi, 1989, § 33.
167 ECtHR, Hertel v. Switzerland, gadawyvetileba, 25 agvisto, 1998, § 47 (informacia iyo diskusiis nawili mikroRumelis 
moxmarebiT gamowveuli janmrTelobis riskTan dakavSirebiT).
168 ECtHR, Gillow v. UK, gadawyvetileba, 24 noemberi, 1986, § 56 (sabinao politika); ECtHR, Powell and Rayner v. UK, gadawy-
vetileba, 21 Tebervali, 1990, § 44 da ECtHR, Hatton a.o. v. UK, gadawyvetileba, 8 ivlisi, 2003, 2003, § 100-101 (aero-
portidan momdinare xmauris Semcireba).
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rom xelisufleba qveynis SigniT warmmarTvel mTavar ZalebTan uSualo da pirdapir 
kontaqtSia, saxelmwifo xelisuflebas ukeT SeuZlia Seafasos arsebuli situacia, 
vidre saerTaSoriso sasamarTlos mosamarTles169. 

magaliTad, iseT SemTxvevaSi, roca saqme exeba TviTmfrinavis mier gamowveul 
xmaurs, sasamarTlos amocanas ar warmoadgenda, eWvqveS daeyenebina erovnuli xeli-
suflebis Sefaseba, Tu aseT rTul socialur da teqnikur sferoSi saukeTeso gamo-
savali ra iqneboda. sasamarTlom daadgina, rom saxelmwifoebs aseT SemTxvevaSi 
farTo diskrecia aqvT170. roca saxelmwifoebi erTi reJimidan meoreSi gardamaval 
periodSi imyofebian, maT mixedulebis farTo farglebi eniWebaT, ama Tu im ufle-
bis SezRudvisaTvis gardamavali RonisZiebebis misaRebad171.

11. meoTxe instanciis doqtrina

evropuli sasamarTlo ar moqmedebs rogorc saapelacio an „meoTxe instanciis“ 
sasamarTlo Sidasaxelmwifoebrivi sasamarTloebis mier miRebuli gadawyvetilebe-
bis mimarT172. evropuli sasamarTlos funqcia Semoifargleba imis uzrunvelyofiT, 
rom xelSemkvrelma mxareebma Seasrulon evropuli konvenciiT gaTvaliswinebuli 
TavianTi valdebulebebi (me-19 muxlis Sesabamisad) da aqedan gamomdinare, daadgi-
non, erovnuli samarTlis safuZvelze miRebuli gadawyvetilebebi Seesabameba Tu 
ara evropul konvencias173. 

sasamarTlos, Sesabamisad, ar SeuZlia Caerios im gancxadebebis safuZvelze, rom 
Sidasaxelmwifoebrivma institutebma dauSves „Secdoma faqtSi“ an „Secdoma ka-
nonSi“, garda im SemTxvevisa, roca Secdomam an gadaxvevam SeiZleba konvenciis darR-
veva gamoiwvios174. is ganacxadebi, romlebic amtkiceben, rom Sidasaxelmwifoebriv 
sasamarTlos gansxvavebuli gadawyvetileba unda gamoetana, ar iqneba arsebiTad 
gansaxilvelad miRebuli, rogorc aSkarad dausabuTebeli. erovnuli materialuri 
da saproceso kanonmdeblobis ganmarteba da Sefardeba Sidasaxelmwifoebrivi sasa-
marTloebis prerogativaa175. 

konvenciis me-6 muxli uzrunvelyofs uflebas samarTlian sasamarTlo ganxil-
vaze, magram igi ar iTvaliswinebs mtkicebulebis dasaSvebobis an misi ganxilvis 

169 ECtHR, Handyside v. UK, gadawyvetileba, 7 dekemberi, 1976, § 48.
170 ECtHR, Hatton a.o. v. UK, gadawyvetileba, 8 ivlisi, 2003, § 100-101.
171 ECtHR, Kopecky v. Slovakia, gadawyvetileba, 28 seqtemberi, 2004, § 37-38 (komunisturi reJimidan demokratiulze 
gadasvla). 
172 ECtHR, Baumann v. Austria, gadawyvetileba, 7 oqtomberi, 2004, § 49. 
173 ECtHR, Kemmache v. France (n° 3), gadawyvetileba, 24 noemberi, 1994, § 44.
174 ECtHR, Garcia Ruiz v. Spain, gadawyvetileba, 21 ianvari, 1999, § 28.
175 ECtHR, Baumann v. Austria, gadawyvetileba, 7 oqtomberi, 2004, § 49.
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Sesaxeb aranair wess. Sesabamisad, mtkicebulebis daSvebadobis sakiTxi unda regu-
lirdebodes Sidasaxelmwifoebrivi samarTliT da, principSi, warmodgenili mtki-
cebulebis ganxilva erovnuli sasamarTlos prerogativaa176. evropuli sasamarTlo, 
Sesabamisad, ar ganixilavs im faqtebs, romlebic ukve dadgenilia erovnuli sasa-
marTloebis mier, garda im SemTxvevisa, roca es ukanasknelebi TviTnebur daskvnebs 
akeTeben mtkicebulebebidan gamomdinare177. evropuli sasamarTlos amocana princi-
pulad ar aris, rom Sefasos faqtebi, romlebmac erovnuli sasamarTloebi miiyvana 
erT da ara meore daskvnamde da, amdenad, erovnuli sasamarTlos gadawyvetilebas 
TavisiT ar Caanacvlebs178. am konteqstSi sasamarTlo ar afasebs, iyo Tu ara mowmee-
bis Cvenebebi miRebuli rogorc mtkicebuleba. amis magivrad, evropuli sasamarTlo 
ikvlevs samarTalwarmoebas, rogorc aseTs, mTlianobaSi da imas, iyo Tu ara mtki-
cebulebis mopovebis samarTalwarmoeba samarTliani179.

daskvna

evropul sasamarTlos, evropuli konvenciis 32-e muxlis Tanaxmad, konvenciis gan-
martebis funqcia akisria. erTi mxriv, igi saxelSekrulebo samarTlis Sesaxeb venis 
konvenciiT gaTvaliswinebul xelSekrulebaTa ganmartebis wesebis Sesabamisad gan-
martavs evropul konvencias, romelic saerTaSoriso xelSekrulebaa, meore mxriv, 
sasamarTlos erTgulebas saerTaSoriso sajaro samarTlisadmi xeli ar SeuSlia 
mis mier evropuli konvenciis ganmartebisa da Sefardebis TviTmyofadi meTodebis 
ganviTarebisTvis. wlebis ganmavlobaSi evropuli sasamarTlo aviTarebda vrcel 
precedentul samarTals mis mier gamoyenebuli ganmartebisa da Sefardebis prin-
cipebis Taobaze. misi praqtika Zalian kazuistikuria da, Sesabamisad, Zalian rTu-
lia, Tu SeuZlebeli ara, rom am principebis zustad gamoyenebis mkafio wesebi 
dadgindes. saerTo jamSi, konvenciaze morgebuli garkveuli specifikuri teqnikis 
(evoluciuri da avtonomiuri ganmarteba) gamoyenebiT, sasamarTlom, umeteswilad, 
SeZlo, gamijvnoda 1950 wlis konvenciis Tavdapirveli teqstis mniSvnelobas da 
qmediTad daecva konvenciiT gaTvaliswinebuli uflebebi da Tavisuflebebi (qmedi-
Tobis principi) ise, rom, imavdroulad, sifrTxilesac iCenda mixedulebis zRvris 
doqtrinasa da sxva meTodebze dayrdnobiT, raTa zomieri yofiliyo (gamoCeniliyo) 
gadawyvetilebis miRebisas. 

176 ECtHR, Schenk v. Switzerland, gadawyvetileba, 12 ivlisi, 1988, § 45-46.
177 ECtHR, Van Mechelen v. Netherlands, gadawyvetileba, 23 aprili, 1997, § 50.
178 ECtHR, Kemmache v. France (n° 3), gadawyvetileba, 24 noemberi, 1994, § 44.
179 ECtHR, Doorson v. Netherlands, gadawyvetileba, 26 marti, 1996, § 67.


