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sasamarTlo kontrolis sxvadasxva 
standartebi.
adamianis uflebaTa evropuli 
sasamarTlos 
gadawyvetilebaTa xasiaTi da 
daniSnuleba1

fransuaz tulkensi

adamianis uflebaTa evropuli sasamarTlos mosamarTle,

meore seqciis Tavmjdomare.

* * *

Tavidanve unda aRiniSnos, rom adamianis uflebaTa evropuli sasamarTlos ga-
dawyvetilebebis buneba da daniSnuleba sakmaod gansxvavdeba sakasacio sasamarT-
los, Conseil d’Etat-s da sakonstitucio sasamarTlos gadawyvetilebebisganac ki. am 
etapze gamovyof aRniSnulis mxolod sam aspeqts: 1) sasamarTlos iurisdiqcia, 2) 
sasamarTlosadmi mimarTvis saSualebebi, 3) konvenciis standartebTan urTierTmi-
marTeba, saxeldobr, ganmartebis gziT.

1 Tema warmodgenil iqna konferenciaze‚ `sasamarTlo aqtivizmi da TviTSezRudvebi, konstituciur uflebaTa 
Teoria da praqtika“, romelic organizebuli iyo sakonstitucio sasamarTlos mier saxalxo damcvelis samsaxur-
Tan, ilias saxelmwifo universitetis konstituciuri kvlevebis centrTan, evropis sabWos veneciis komisiasa da 
germaniis teqnikuri TanamSromlobis sazogadoebasTan TanamSromlobiT. baTumi (saqarTvelo), 13-14 ivlisi, 2010.
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I. sasamarTlos iurisdiqcia da subsidiarobis principi 

sasamarTlos iurisdiqcia naTladaa gansazRvruli adamianis uflebaTa evropu-
li konvenciis 32-e muxlSi. igi vrceldeba „konvenciis ganmartebisa da Sefardebis 
yvela sakiTxze“. es imas niSnavs, rom sasamarTlos mimarTaven, raTa man gaacxados 
konvencia rogorc „samarTali“, ise gadawyvetileba miiRos „samarTlis Sefardebaze“ 
individualur SemTxvevebSi. sxva sityvebiT, sasamarTlo unda asrulebdes rogorc 
konstituciur, ise sasamarTlo funqcias2. 

konvenciis es moTxovna ukve dadasturebuli iyo saqmeSi irlandia gaerTianebuli 
samefos winaaRmdeg, romelzec gadawyvetileba 1978 wlis 18 ianvars iqna miRebuli. 
sasamarTlom miiCnia, rom „masze, konvenciiT Seqmnili sistemis farglebSi, dakis-
rebuli iqna valdebuleba, gadawyvetileba mieRo me-3 muxlis darRvevis Taobaze 
arsebul gaubaTilebel ganacxadebze. sasamarTlos gadawyvetilebebi faqtobrivad 
emsaxureba ara mxolod sasamarTloSi Setanili saqmeebis gadawyvetas, aramed, zoga-
dad, konvenciis mier dadgenili wesebis ganmartebas, dacvas da ganviTarebas, rasac 
wvlili Seaqvs saxelmwifoebis, rogorc xelSemkvreli wevrebis mier aRebuli val-
debulebebis SesrulebaSi“3. 1980 wlis 6 noembris gadawyvetilebaSi saqmeze guzar-
di italiis winaaRmdeg, evropuli sasamarTlo kidev ufro Sors wavida. italiis 
mTavrobis argumentis sapasuxod, rom samarTalwarmoebis mizani aRar arsebobda, 
sasamarTlom gaimeora Tavisi 1978 wlis gancxadeba - sasamarTlos gadawyvetile-
bebi aseve emsaxureba „konvenciis mier dadgenili wesebis ganmartebas, dacvas da 
ganviTarebas, rasac wvlili Seaqvs ... saxelmwifoebis, rogorc xelSemkvreli wevre-
bis mier aRebuli valdebulebebis SesrulebaSi“4 da daumata „winamdebare saqmeSi 
ar dgeba ganmartebis saWiroeba, saxeldobr, me-5 muxlTan mimarTebaSi, romelsac 
mniSvneloba eqneboda gadawyvetilebis misaRebad“5.

sasamarTlos funqcia sruldeba subsidiarobis principTan SesabamisobaSi. es 
principi aisaxeba mTlianad adamianis uflebaTa evropul konvenciaSi. sasamarT-
losTvis aRniSnuli funqcia arsebiT mniSvnelobas atarebs, radganac sasamarTlo 
pativs unda scemdes demokratias da Sidasaxelmwifoebrivi institutebis legiti-
murobas, amitom igi Cvengan zomierebas saWiroebs. sxva sityvebiT, sasamarTloSi 
kanonSemoqmedebis adgili ar aris! rodesac vambobT, rom sistema subsidiarobis 
principis mixedviT moqmedebs, romliTac aixsneba Sidasaxelmwifoebrivi RonisZie-
bebis amowurvis wesi, es imas niSnavs, rom adamianis uflebaTa evropuli konvenciiT 

2 R.C.A. White, “Judgments in the Strasbourg Court: some reflections”, wignSi M. Andenas et S. Vogenhauer (eds.), A Matter of Style? 
The Form of Judgments in the United Kingdom and Abroad. Essays in Honour of Lord Bingham of Cornhill, Oxford, Hart Publishing, mza-
ddeba gamosacemad.
3 ECtHR, Ireland v. the United Kingdom, 1978 wlis 18 ianvris gadawyvetileba, § 154.
4 ECtHR, Guzzardi v. Italy, 1980 wlis 6 noembris gadawyvetileba, § 86.
5 Ibidem.



34

fransuaz tulkensi

gaTvaliswinebuli uflebebisa da Tavisuflebebis uzrunvelyofa, uwinares yovli-
sa, saxelmwifo xelisuflebis, kerZod, sasamarTlo xelisuflebis valdebulebaa. 
sasamarTlos SeuZlia da unda Caerios, roca saxelmwifo organoebi saTanadod ver 
asruleben am amocanas.

aRniSnul fuZemdeblur ideas emateba is, rom erovnul da saerTaSoriso mo-
samarTleebs Soris, adamianis uflebaTa sferoSi, aSkaraa, rom arsebobs saerTo 
pasuxismgebloba. erovnuli xelisufleba pasuxismgebelia adamianis uflebaTa pir-
velad dacvaze mTeli Tavisi saxelmwifo meqanizmis meSveobiT maSin, roca adamia-
nis uflebaTa evropuli sasamarTlo valdebulia adamianis uflebaTa saboloo 
dacvaze. faqtobrivad, dResdReobiT, aRiarebulia, rom fuZemdeblur uflebaTa 
dacvis damajereblobisaTvis saWiroa Semowmeba garedan. amis miuxedavad, adamia-
nis uflebaTa evropuli sasamarTlo araviTar SemTxvevaSi meoTxe instanciis sasa-
marTlo ar aris im mniSvnelobiT, rom zemdgom instancias warmoadgendes qvemd-
gomi instanciis Sidasaxelmwifoebrivi sasamarTloebis mimarT6. adamianis uflebaTa 
evropuli sasamarTlo ki ar unda anacvlebdes, aramed ganamtkicebdes erovnul 
doneze adamianis uflebaTa dacvas. adamianis uflebaTa mimarT msgavsma midgomam 
unda waaxalisos sasamarTloebi, rom daamkvidron Semxvedri da Ria midgoma, rome-
lic asaxavda komplementarobas erovnul da saerTaSoriso marTlwesrigebs Soris 
fuZemdeblur uflebaTa implementaciis uzrunvelsayofad.

II. xelmisawvdomobis saSualebebi/Sefardeba

sasamarTlosadmi xelmisawvdomobis saSualebas individualuri ganacxadi war-
moadgens, romelic sasamarTloSi Seaqvs pirs an pirTa jgufs, romlebic amtkiceben, 
rom konvenciis savaraudo darRvevis Sedegad dazaraldnen, anu, viszec uSualod 
gavrcelda savaraudo darRveva (muxli 34). a contrario, sasamarTlos ar moeTxoveba, 
miiRos gadawyvetileba, roca davis sagani exeba in abstracto saxelmwifos kanonebs an 
precedentul samarTals. Tu saubaria obieqtur kontrolze (davebi) subieqturi 
kontrolis (davebi) winaaRmdeg an konkretul kontrolze (davebi) formaluri 
kontrolis (davebi) winaaRmdeg, kontroli, romelsac adamianis uflebaTa evro-
puli sasamarTlo axorcielebs, aSkarad konkretuli xasiaTisaa. Cven mogvmarTaven 
ganacxadebiT, romlebic amtkiceben konvenciis darRvevas konkretul situaciebSi. 
amasTan dakavSirebiT, me srulad viTvaliswineb maqs veberis analizs, romlis Tanax-
madac, xalxTa interesebi, romlebic maTi darRvevis Sedegad vlindeba, sasamarTlo 

6 L. Boltanski and L. Thévenot, L’Amour et la Justice comme compétences, Paris, Métailié, 1990.



35

sasamarTlo kontrolis sxvadasxva standartebi.  
adamianis uflebaTa evropuli sasamarTlos gadawyvetilebaTa xasiaTi da daniSnuleba

kontrolis sagani xdeba, rasac ufro xSirad aqvs adgili, vidre normebis abstraq-
tuli Sefasebis dros. 

zemoaRniSnuli elementi gansazRvravs, Tu dasabuTebis ra saxe gamoiyeneba sasa-
marTlos mier Tavisi gadawyvetilebebis motivaciis Camoyalibebisas. ase magaliTad, 
rogorc s. van drogenbroki marTebulad aRniSnavs, roca saqme exeba proporciulo-
bis kontrols, romlis gakeTebac sasamarTlos xSirad uwevs, is, Tu rogor wonaswo-
robaSi imyofeba sapirispiro interesebi, damokidebulia imaze, mocemul SemTxve-
vaSi kontroli konkretulia Tu abstraqtuli. es an ad hoc wonasworobaa, rodesac 
kontroli mocemul unikalur SemTxvevazea fokusirebuli, hic et nunc, da wonaswo-
roba, romlis SemTxvevaSic gadawyvetileba mocemuli saqmis irgvliv arsebuli 
faqtebis erTianobas emyareba da, amgvarad, Semofarglulia arsebuli sakiTxebis 
gadawyvetiT. arsebobs agreTve kategoriuli wonasworoba, „roca Tavad SemzRud-
veli normis dasaSvebobis Semowmebas aqvs adgili da ara mxolod konkretulad misi 
Sefardebis Semowmebas ganmcxadeblis SemTxvevaSi, Tu miRebul gadawyvetilebas eq-
neba normatiuli xasiaTi, vinaidan igi igive mdgomareobaSi arsebul pirTa jgufze 
gavrceldeba, ris Sedegadac Semowmebuli normis saerTo da abstraqtuli hipo-
Teza iqmneba“7. sasamarTlos mier gamoyenebuli meTodi, cxadia, ad hoc wonasworobis 
xasiaTs atarebs, vinaidan, umetesad, interesebis awon-dawona calkeul SemTxvevaSi 
xdeba konkretuli saWiroebidan gamomdinare, ganzogadebis gareSe.

es SesaZlebloba momdinareobs evropuli sasamarTlos mosamarTlis realuri 
arCevanidan, romelsac warmarTavs survili, ar daupirispirdes saxelmwifo xeli-
suflebas, abstraqtulad ar gakicxos igi, misi kanonebi da praqtika. ZiriTadad, es 
SesaZlebloba gamoxatavs „survils, adamianis uflebebze marTlmsajuleba ganaxor-
cielos ara zogadad im saerTo situaciebSi, romlebic kanonmdebels hqonda moazre-
buli, aramed konkretul, calkeul saqmeebze“8. 

da mainc unda iTqvas, rom niuansebs Tavisi mniSvneloba aqvs9. unda iyos Tu ara 
evropuli sasamarTlo „mSvidobismqmneli“ garkveuli kategoriis saqmeebze da „sasa-
marTlo minimalizmis“ principebis dacviT ganixilos „TiTo-TiTo saqme“ kazualu-
rad ise, rom ar daitvirTos hic et nunc usargeblo, saSiSi da Teoretikuli diskusie-
biT? sanstains Tu davesesxebiT: Cven SegviZlia „gadawyvetis minimalizmi“ davarqvaT 
im fenomens, romlis Tanaxmadac, iTqmeba mxolod is, rac aucilebelia Sedegis dasa-
sabuTeblad da gadauwyveteli rCeba imdeni sakiTxi, ramdenic SesaZlebelia“10. igive 
avtori axasiaTebs „minimalist“ mosamarTleebs Semdegnairad: isini „miznad isaxaven, 

7 S. Van Drooghenbroeck, La proportionnalité dans le droit de la Convention européenne des droits de l’homme. Prendre l’idée simple au 
sérieux, Brussels, Bruylant / Publications des Facultés universitaires Saint-Louis, 2001, § 336, gv. 250.
8 Fr. Tulkens and S. Van Drooghenbroeck, “La Cour de cassation et la Cour européenne des droits de l’homme. Les voies de la banalisa-
tion”, wignSi Imperat Lex. Liber Amicorum Pierre Marchal, Brussels, Larcier, 2003, gv. 133.
9 Fr. Tulkens and S. Van Drooghenbroeck, “La Cour européenne des droits de l’homme depuis 1980. Bilan et orientations”, wignSi En 
toch beweegt het recht, W. Debeuckelaere and D. Voorhoof (eds.), Tegenspraak, cahier 23, Bruges, Die Keure, 2003, gv. 211 et seq.
10 Cass. R. Sunstein, “Foreword. Leaving Things Undecided. The Supreme Court Term 1995”, (101) Harvard Law Review, 1996, gv. 6.
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Tavi aaridon farTomomcvel wesebs da abstraqtul Teoriebs da cdiloben, mTeli 
yuradReba mimarTon imaze, rac aucilebelia konkretuli saqmis gadasawyvetad“. da 
piriqiT, arseboben maqsimalisti mosamarTleebi, romlebic cdiloben, „gadawyviton 
saqmeebi imdagvarad, rom daadginon farTomomcveli wesebi samomavlo Sefardebis-
Tvis da gaakeTon Rrma Teoretikuli wiaRsvlebi Sedegis dasasabuTeblad“11. unda 
hqondes Tu ara evropul sasamarTlos `pedagogiuri“ daniSnuleba ise, rom sababad 
moiSvelios esa Tu is davebi, romlis gadasawyvetadac mas mimarTaven, raTa wina 
frontis mosamarTleebsa Tu saxelmwifo xelisuflebas misces zogadi direqtivebi 
da ganmartebebi im uflebebsa da valdebulebebTan dakavSirebiT, romlebsac is, 
Sesabamisad, aRiarebs da akisrebs? sasamarTlo TviTSezRudva sasamarTlo aqtiviz-
mis winaaRmdeg? sasamarTlo minimalizmi sasamarTlo uzenaesobis winaaRmdeg? argu-
mentebi orive mxares aqvs12.

am davas, cxadia, sasamarTloSi aqvs adgili. igi, Tavis mxriv, ukavSirdeba rig 
SekiTxvasa Tu gancxadebas. sasamarTlos SigniT arsebobs garkveuli daZabuloba 
wamyvani saqmeebis mxardamWerebs da maT Soris, vinc amas dogmatikad ganixilavs. 
meore mxriv, maT Sorisac, vinc TiToeuli konkretuli saqmis mimarT konkretul 
midgomas arCevs da vinc amas pragmatizmad miiCnevs. daZabuloba agreTve SeiZleba 
ukavSirdebodes, Tundac nawilobriv, sasamarTlo sistemis bunebas da, gansakuTre-
biT, meTods, iqneba es saerTo samarTlis Tu romanul-germanuli samarTlebrivi 
ojaxi. dabolos, mas mivyavarT adamianis uflebaTa evropuli sasamarTlos, rogorc 
`evropuli sakonstitucio sasamarTlos“ statusamde.

III. standartebTan (normebTan) urTierTmimarTebisa da ganmartebis 
sakiTxi

adamianis uflebaTa evropuli sasamarTlos yvela mosamarTlis yvelaze mniS-
vnelovani wesi, cxadia, evropuli konvenciis standartebia. konvenciis pirveli 
muxlis Tanaxmad, saxelmwifoebma, TavianTi iurisdiqciis farglebSi, yvelasTvis 
unda uzrunvelyon konvenciis pirvel TavSi gansazRvruli uflebebi da Tavisuf-
lebebi. aRniSnuli adamianis uflebaTa evropuli sasamarTlosTvis is amosavali 
wertilia, romliTac igi konvenciis standartebis ganmartebas iwyebs. 

11 Ibid., gv. 14-15. ix. agreTve igive avtoris - One Case at a Time. Judicial Minimalism at the Supreme Court, Cambridge/London, 
Harvard University Press, 1999, gansakuTrebiT, gv. 3-24.
12 ix. A.B. Morrison, “The right and wrong kinds of judicial activism”, Issue Brief, American Constitution Society for Law and Policy, 
maisi, 2010.
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konvenciiT garantirebuli uflebebisa da Tavisuflebebis ganmarteba adamianis 
uflebaTa evropuli sasamarTlos mier saqmis gadawyvetis sakvanZo sakiTxia. konven-
ciis 32-e muxlis pirveli punqtis Tanaxmad, „sasamarTlos iurisdiqcia vrceldeba 
konvenciisa da misi oqmebis ganmartebasa da SefardebasTan dakavSirebul yvela 
sakiTxze“. ganmartebis procesi Sedgeba teqstisTvis mniSvnelobis miniWebisa da misi 
konkretul faqtebze gamoyenebisgan. amrigad, konvenciis ganmarteba rTuli herme-
nevtikuli procesia. ufro metic, sasamarTlo iyenebs ganmartebis ara erT, aramed 
ramdenime wess, saqmisda mixedviT (evoluciuri, avtonomiuri, komparativistuli 
ganmarteba, mixedulebis zRvari, proporciulobisa da subsidiarobis principebi, 
nagulvebi uflebamosileba da a.S.). 

ganmartebis sasamarTloseuli meTodebi yovelTvis saTaves iRebda xelSekrule-
baTa samarTlis Sesaxeb venis konvenciidan (muxlebi 31 da 32), romlis debule-
bebic, rogorc mosamarTle matCerma aRniSna, „sasamarTlo ganmartebis sazRvrebs“ 
awesebs13. venis konvencia adgens miznobrivi/teleologiuri ganmartebis meTods, anu 
upiratesobas aniWebs xelSekrulebis mizansa da daniSnulebas, rogorc ganmartebis 
zogad wess14. miznisa da daniSnulebis moqnilobam saSualeba misca evropul sasa-
marTlos, rom ganmartebis sakuTari meTodi ganeviTarebina15.

gadawyvetilebebis dasabuTeba

1968 wlis 27 ivnisis gadawyvetilebaSi saqmeze vemhovi germaniis winaaRmdeg sasa-
marTlom daadgina, rom „vinaidan es aris samarTalSemoqmedebiTi xelSekruleba, ... 
saWiroa iseTi ganmartebis moZieba, romelic yvelaze metad Seefereba misi miznis 
miRwevasa da amocanis ganxorcielebas da ara iseTis, romelic yvelaze metad SezRu-
davda saxelmwifoze dakisrebul valdebulebas“16. aseTi ganmarteba, konvenciis me-5 
muxlTan dakavSirebiT, damokidebulia saerTaSoriso sasamarTlo praqtikaze, ma-
gram igi aseve STagonebulia konvenciis preambuliTac, romelic Seexeba ara mxolod 
adamianis uflebebisa da fuZemdebluri Tavisuflebebis SenarCunebas, aramed maT 
realizaciasac. aqve aRsaniSnavnia konvenciis pirveli muxli, romlis Tanaxmadac, 
saxelmwifoebma „unda uzrunvelyon“ konvenciiT gaTvaliswinebuli uflebebi da Ta-

13 F. Matscher, “Les contraintes de l’interprétation juridictionnelle. Les méthodes d’interprétation de la Convention européenne”, wignSi 
F. Sudre (ed.), L’interprétation de la Convention européenne des droits de l’homme, Brussels, Bruylant / Nemesis, 1998, gv.15 et seq.
14 G. Letsas, A Theory of Interpretation of the European Convention on Human Rights, Oxford University Press, 2007, gv. 59.
15 R. Bernhardt, “Evolutive Treaty Interpretation, Especially of the European Convention of Human Rights”, German Yearbook of Interna-
tional Law, 1999, t. 42, gv. 11 et seq.
16 ECtHR, Wemhoff v. Germany, 1968 wlis 27 ivnisis gadawyvetileba, § 8.
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visuflebebi. ramdenime wlis Semdeg 1975 wlis 21 Tebervlis gadawyvetilebaSi saq-
meze golderi gaerTianebuli samefos winaaRmdeg, teleologiur meTodTan dakav-
SirebiT, sasamarTlom gaimeora, rom es ar aris ganvrcobiTi ganmarteba, romelic 
saxelmwifoebisTvis axal valdebulebebs qmnis: igi efuZneba me-6 muxlis pirveli 
punqtis pirveli winadadebis pirobebs, romlebic wakiTxuli unda iqnes samarTal-
SemoqmedebiTi xelSekrulebis - konvenciis daniSnulebisa da amocanis konteqstSi“17. 
golderis saqme konvenciis muxlis ganmartebisas yvelaze SemoqmedebiT nabijad18 da 
konvenciis istoriaSi erT-erT yvelaze mniSvnelovan saqmed iTvleba19.

“effet utile” Teoria

adamianis uflebaTa evropuli sasamarTlos precedentul samarTalSi adgili 
hqonda bunebriv ganStoebebs. sasamarTlom ganaviTara konvenciiT gaTvaliswinebul 
uflebaTa qmediTi dacvis idea. es aris “effet utile” Teoria, romelic konvenciiT ga-
rantirebuli uflebebisa da Tavisuflebebis dacvis qvakuTxedi gaxda20. adamianis 
uflebaTa evropul sasamarTlos xSirad aRuniSnavs, mniSvnelovania, rom uflebebs 
maTi sruli moculoba mieceT, vinaidan konvenciis mizania, „uzrunvelyos uflebebi, 
romlebic praqtikuli da qmediTia da ara Teoretikuli an iluzoruli. aRniSnuli, 
inter alia, xsnis erT-erTi ZiriTadi gadawyvetilebis cnobil winadadebas eiris saq-
meze : ar arsebobs wminda wylis gayofa [socialur-ekonomikur] da konvenciiT dacul 
sferos Soris“21.

am Wrilsa Tu fonze evoluciuri ganmarteba Semdegnairad unda iqnes aRqmuli da 
gagebuli: „adamianis uflebaTa konvenciebi cocxali meqanizmebia, romelTa ganmar-
tebac unda iTvaliswinebdes droTa ganmavlobaSi momxdar cvlilebebs, gansakuTre-
biT, dRevandeli dRis pirobebs“22. sxva sityvebiT, konvenciaSi gamoyenebuli cnebebi, 

17 ECtHR, Golder v. the United Kingdom, 1975 wlis 21 Tebervlis gadawyvetileba, § 36.
18 D. Harris, M. O’Boyle, E. Bates & C. Buckley, Law of the European Convention on Human Rights, Oxford University Press, me-2 gamo-
cema, 2009, gv. 235.
19 G. Letsas, A Theory of Interpretation of the European Convention on Human Rights, op. cit., gv. 61.
20 D. Rietiker, “The principle of ‘Effectiveness’ in the Recent Jurisprudence of the European Court of Human Rights: Its Different Dimen-
sions and Its Consistency with Public International Law – No Need for the Concept of Treaty Sui Generis” Nordic Journal of International 
Law, 2010, t. 79, gv. 256.
21 ECtHR, Airey v. Ireland, 1979 wlis 9 oqtombris gadawyvetileba, § 26.
22 ECtHR, Tyrer v. the United Kingdom, 1978 wlis 25 aprilis gadawyvetileba, § 31; ECtHR, Loizidou v. Turkey, 1995 wlis 23 
martis gadawyvetileba, § 71; ECtHR, Christine Goodwin v. the United Kingdom, 2002 wlis 11 ivlisis gadawyvetileba, § 75; 
ECtHR, Öcalan v. Turkey, 2003 wlis 12 martis gadawyvetileba, § 193. ix. L. Wildhaber, “The European Court of Human Rights in 
Action”, Ritsumeikan Law Review, 2004, t. 83, gv. 84. ix. agreTve S. C. Prebensen, “Evolutive Interpretation of the European Conven-
tion on Human Rights”, wignSi P. Mahoney et al. (eds.), Protecting Human Rights: The European Perspective. Studies in Memory of Rolv 
Ryssdal, Köln/Berlin/Bonn/Munich, Heymanns Verlag, 2000, gv. 1123-1137.
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maTTvis, dRes arsebuli demokratiuli sazogadoebis mier miniWebuli mniSvnelo-
biT unda iqnes gagebuli23. interpretaciisadmi `cocxali meqanizmis“ msgavsi midgoma 
qmediTobis principis drois ganzomilebaa24. 

amis paralelurad, sasamarTlom Seqmna sxva konstruqciebic, rogoricaa, magali-
Tad, „rikoSetiT“ dacva, romlis elementebic organuladaa damaxasiaTebeli enxelis 
gadawyvetilebaSi sistematizebul uflebasa Tu avtonomiur koncefciebSi25. 

sasamarTlom agreTve progresulad gaafarTova saxelmwifoTa valdebulebe-
bis farglebi ise, rom SeZlebisdagvarad meti dacva uzrunveleyo konvenciiT ga-
Tvaliswinebuli uflebebisTvis. ase rom, Tu saxelmwifoebis valdebulebebi, ra 
Tqma unda, negatiuria – isini ar unda Caerion garantirebul uflebebsa da Tavi-
suflebebSi. amas emateba isic, rom maT konkretuli RonisZiebebic unda gaataron, 
rac ukve pozitiuri an, Tundac aRmkveTi valdebulebaa. amasTan dakavSirebiT 
unda aRiniSnos, rom pozitiur valdebulebebs SeuZlia gaafarTovon evropeli 
mosamarTlis kontrolis farglebi, gansakuTrebiT, socialur-ekonomikur da 
kulturul uflebebTan mimarTebiT. dabolos, am TvalsazrisiT, evropulma sa-
samarTlom saxelmwifoebs miawera Sesatyvisi sakanonmdeblo, administraciuli 
da sasamarTlo RonisZiebebis gatarebis valdebuleba konvenciis darRvevebis 
Tavidan asacileblad da mesame pirebTan urTierTobaSi. es konvenciis horizon-
talur sibrtyeSi moqmedebaa, romelic sxvadasxva mimarTulebebiT viTardeba da 
SeuZlebelia adamianis uflebaTa zogad Teoriaze misi mniSvnelovani zegavlenis 
ardanaxva.

moqnilobasa da samarTlebriv sicxades Soris 

fuZemdeblur uflebebs moqnili buneba axasiaTebT da maTi zusti mniSvneloba 
jer kidev dasadgenia. Sedegad, maTi gamoyeneba organuladaa dakavSirebuli sa-
samarTlo ganmartebasTan. fuZemdebluri ufleba Tavad verasodes daadgens misi 
gamoyenebis wina pirobebs. mas zogadi da abstraqtuli xasaTi aqvs da konkretul 
mniSvnelobas iZens im situaciur konteqstSi, romelSic igi aqtualuri xdeba.

23 F. Matscher, “Les contraintes de l’interprétation juridictionnelle. Les méthodes d’interprétation de la Convention européenne”, op. 
cit., gv. 23.
24 S. C. Prebensen, “Evolutive Interpretation of the European Convention on Human Rights”, op. cit., p. 1125; E. Dubout, “Interprétation 
téléologique et politique jurisprudentielle de la Cour européenne des droits de l’homme”, Revue trimestrielle des droits de l’homme, 
2008, pp. 383 et seq., gansakuTrebiT, gv. 392-393.
25 ECtHR, Engel and Others v. the Netherlands, 1976 wlis 8 ivnisis gadawyvetileba.



40

fransuaz tulkensi

samarTlebrivi sicxade, rasac fuleri samarTlis Sinagan zneobriobas uwo-
debs, aSkarad is faqtoria, romelic mxedvelobaSi unda iqnes miRebuli, kerZod, 
saxelmwifos valdebulebebis bunebis gansazRvrisTvis. magram, imavdroulad, ar 
SeiZleba ugulebelyofil iqnes konvenciis moqnili ganmarteba, romelic doku-
mentis mier dasaxul fuZemdeblur miznebs Seesabameba. samarTlebrivi sistemis 
funqcionirebaSi sixiste sisustis niSania da ara siZlieris. igi samarTlebriv 
sistemas saWiro elastikurobas arTmevs. amiT SeiZleba konstituciurad samaga-
liTo Sedegebis miRweva saerTod ver moxdes da amis nacvlad miviRoT samarT-
lebrivi sistema, romelmac drois cvlasTan erTad, qmediTad funqcionireba ver 
SeZlos“26.

didi palatis gadawyvetileba saqmeze skopola (no. 2) italiis winaaRmdeg, ro-
melic 2009 wlis 17 seqtembers iqna miRebuli, zemoaRniSnul midgomas ajamebs: 
„sasamarTlo ar aris formalurad valdebuli, gaiTvaliswinos Tavisi adrindeli 
gadawyvetilebebi, magram samarTlebrivi sicxadis, winaswarganWvretadobisa da 
kanonis winaSe Tanasworobis interesebSia, rom man damajerebeli mizezis gareSe 
ar unda gadauxvios mis adrindel saqmeebze Seqmnil precedentebs (…). vinaidan, 
uwinares yovlisa, konvencia adamianis uflebaTa dacvis sistemaa, sasamarTlom 
mxedvelobaSi unda miiRos mopasuxe saxelmwifosa da xelSemkvrel saxelmwifoeb-
Si arsebuli cvlilebebi zogadad da saTanadod moaxdinos reagireba, magaliTad, 
konsensusis tendencia misaRwev standartebTan mimarTebiT (…). gansakuTrebuli 
mniSnveloba aqvs imas, rom konvencia ganimarteba da gamoiyeneba imdagvarad, rom 
misiT gaTvaliswinebuli uflebebi praqtikuli da qmediTia da ara Teoretikuli 
da iluzoruli (…)“27.

samarTliani wonasworoba unda damyardes samarTlebriv sicxadesa da meore, 
aseve mniSvnelovan faseulobas Soris, romelic sapirispiro pinaze devs da 
romlis mimarTac evropuli sasamarTlo SeiZleba sakmaod mgrZnobiare iyos. 
amasTan, gaTvaliswinebuli unda iyos saqmis konkretuli garemoebebi, saTanado 
pativi unda miegos interesTa pluralizms da mxedvelobaSi unda iqnes miRe-
buli, rom movlenebi da ideebi swrafad icvleba – yvela am faseulobas Tan 
axlavs SezRudvebic, rasac advokatebi yuradRebiT ekidebian. amas aristotele-
dan moyolebuli prudentes iurisprudencia ewodeba. sxva sityvebiT, sasamarTlos 
moqmedeba unda iyos zomieric da gabedulic.

26 National Westminster Bank plc v Spectrum Plus Ltd [2005] UKHL 41, per Lord Nicholls of Birkenhead.
27 ECtHR (GC), Scoppola (no. 2) v. Italy, 2009 wlis 17 seqtembris gadawyvetileba, § 104.
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sasamarTlo kontrolis sxvadasxva standartebi.  
adamianis uflebaTa evropuli sasamarTlos gadawyvetilebaTa xasiaTi da daniSnuleba

daskvna

rogorc samarTlis Teoretikosebma aRniSnes, „samarTali stabiluri unda iyos da 
ara droSi gayinuli“28. adaptacia da modifikacia konvencias mudmivad axasiaTebda 
1950 wlidan moyolebuli da dResac inarCunebs am Tvisebebs. konvencia amJamad 60 
wlisaa, evropuli sasamarTlos praqtika ki 50 wlis ganmavlobaSi viTardeboda. 
evropaSi bolo aTwleulebSi mniSvnelovan cvlilebebs hqonda adgili. konvencia 
adamianis uflebaTa dacvis panevropuli meqanizmi gaxda. mraval qveyanaSi evro-
puli konvenciis Sedegad, adamianis uflebaTa dacvam iseT dones miaRwia, rac war-
moudgeneli iyo 1950 wels, roca konvencia iwereboda. savaraudod, konvencia drois 
gamocdas ver gauZlebda, cocxal meqanizmad rom ar yofiliyo miCneuli, romelic 
sazogadoebis ganviTarebis Sesabamisad unda ganimartebodes. samarTlis ganviTa-
reba sazogadoebis ganviTarebisgan ganuyofelia.

28 miewereba rosko paunds Tavis wignSi Interpretations of legal history, New York, MacMillan, 1923.


