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TavisuflebaSemzRudveli 
saproceso iZulebis RonisZiebebis 
gamoyenebis saerTaSoriso-
samarTlebrivi standartebi

lali fafiaSvili 

saqarTvelos sakonstitucio sasamarTlos wevri,  

Tbilisis saxelmwifo universitetis sisxlis samarTlis  

procesis asocirebuli profesori.

pirovnuli Tavisuflebis uflebis deklarireba sirTules  

ar warmoadgens da, rogorc wesi, misi sikeTe mcirea.  

WeSmarit sirTules misi aRsrulebis uzrunvelyofa warmoadgens1

erTiani evropuli sakanonmdeblo sivrcis da samarTlebrivi sistemebis daaxloe-
bis pirobebSi gansakuTrebul mniSvnelobas iZens qarTul saproceso kanonmde-
blobaSi evropuli standartebis pirdapiri moqmedebis da strasburgis preceden-
tul samarTalTan erovnuli sasamarTlo da sagamoZiebo praqtikis Sesabamisobis 
uzrunvelyofa. saqarTvelos konstituciis me-6 da me-7 muxlebi ara marto aRiare-
ben saerTaSoriso aqtebis pirdapiri moqmedebis princips Cvens teritoriaze, ara-
med avaldebuleben saxelmwifos, uzrunvelyos am Tavisuflebis realizaciisaTvis 
jerovani garantiebis arseboba.

ss procesSi adamianis uflebaTa dacvis mdgomareobis SefasebisaTvis erT-erT 
umniSvnelovanes instituts pirovnebis Tavisuflebis SemzRudveli saproceso iZu-

1 A.V. Dicey, Law and the Constitution, 10th edn. by E.C.S.Wade, 1959, 221.
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lebis RonisZiebebis sakanonmdeblo reglamentacia da gamoyenebis praqtika war-
moadgens da es ara marto imitom, rom pirovnebis Tavisuflebis da usafrTxoebis 
efeqtiani uzrunvelyofis gareSe sxva danarCeni uflebebis dacva iluziaa2, ara 
marto imitom, rom misi SezRudva imavdroulad iwvevs masTan dakavSirebuli bevri 
sxva uflebis SezRudvasac (mag., gaerTianebis, gadaadgilebis, Sekrebis da a.S)3, SeuZ-
lia pirdapir SeuSalos xeli konvenciiT garantirebuli bevri uflebis ganxor-
cielebas – ojaxuri da piradi cxovrebis xelSeuxeblobis uflebis SezRudvidan 
sakuTari azris gamoxatvis Tavisuflebamde4, aramed imitom, rom dapatimreba gark-
veulwilad laxavs erTdroulad udanaSaulobis prezumfciis da SejibrebiTobis 
principebs, arTulebs braldebulis mier dacvis jerovnad ganxorcielebas piradad 
Tu advokatis meSveobiT5. 

saqarTvelos sssk me-5 muxli aRiarebs pirovnebis Tavisuflebis prezumfcias, 
xolo sssk, romelic emyareba adamianis uflebaTa dacvis saerTaSoriso samarTlis 
ZiriTad principebsa da debulebebs, amkvidrebs ss procesSi Tavisuflebis SezRud-
vis saerTaSoriso samarTliT dadgenil standartebs da kriteriumebs, maT Soris 
konvenciiT gaTvaliswinebul iseT cnebebs, rogorebicaa dasabuTebuli varaudi, 
Tavisuflebis SezRudvis vadis gonivruloba da swrafi marTlmsajulebis principi. 

magram erTia erovnul konstituciebSi kargad Camoyalibebuli pirovnuli Tavi-
suflebis uzrunvelmyofeli garantiebis gaTvaliswineba da meorea samarTlebrivi 
sistemis mier, sasamarTloebis meSveobiT, drouli da efeqtiani dacvis ganxor-
cieleba saxelmwifo xelisuflebis nebismieri organos mier piris Tavisuflebis 
SezRudvis faqtze6. swored amitom, winamdebare kvlevis mizania ss procesSi evro-
puli standartebis realizaciasTan dakavSirebuli Teoriuli da praqtikuli pro-
blemebis da sirTuleebis gamovlena da amis safuZvelze konkretuli rekomendacie-
bis da winadadebebis SemuSaveba, romlebic mimarTuli iqneba procesis monawileTa 
uflebebis dacvis damatebiTi garantiebis Seqmnis da procesSi maTi aqtiurobis 
amaRlebisken 7.

2 Human Rights in Administration of Justice: a Manual on Human Rights for Judges, Prosecutors and Lawyers, UNITED NATIONS, New York 
and Geneva, 2003 p. 161.
3 Ovey & White, The European Convention on Human Rights, Oxford university Press, 3rd ed, 2002, p. 138, Y. Aydin, The delimination of 
the scope of one of the guarantees of personal security set out in the European Convention on Human Rights, 3, http://www.justice.gov.
tr/e-journal/pdf/Right_Liberty%20.pdf.
4 Aksoy v Turkey, [App 21987/93] Judgment of 18.12.1996 (1997), 23 EHRR 553 para 76.
5 Dr. Richard Vogler, The Right to Liberty and Security under ECHR and International Law: Arrest: Pre-Trial Detention: Bail and Time Limits, 
Summer School on Constitutional and Human Rights Law, 9th July 2010.
6 M. W. Janis, r. S. Kay, A.W. Bradley, European Human Rights Law, Text and materials, third ed. 2008,690.
7 naSromis kvlevis sagans ar warmoadgens arc konvenciiT gaTvaliswinebuli Tavisuflebis SezRudvis le-
gitimuroba terorizmis da saxelmwifos winaaRmdeg mimarTul danaSaulTa gamoZiebisas an spec.subieqtebis 
mimarT da arc saq. sssk-iT gaTvaliswinebuli Tavisuflebis SezRudvis iseT saxeebTan mimarTebiT, rogoricaa 
saeqstradicio an sagiravno patimroba, moyvana, stacionaruli samedicino gamokvlevisaTvis pirebis moTavse-
ba Sesabamis dawesebulebaSi, Cxrekis mimdinareobisas Cxrekis obieqtSi myofi pirebisaTvis sagamoZiebo moq-
medebis dasrulebamde misi datovebis uflebis SezRudva da a.S. iseve rogorc arc Habeas corpus procedurebis 
ganxilva.
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dapatimrebis gamoyenebis wina pirobebi

`pirovnebis dacvis ufleba ufro mets gulisxmobs, vidre saxelmwifo organoe-
bis mier pirovnebis fizikuri Tavisuflebis dacva... vinaidan safrTxis qveS dgeba 
rogorc pirovnebis Tavisufleba, aseve piradi usafrTxoeba8... usafrTxoebis cneba 
aiZulebs Sesabamis saxelmwifo organoebs, daicvan kanonis uzenaesobis principi da 
samarTlebrivi dacvis sxva elementaruli wesebi, rodesac pirovnebis Tavisuflebaa 
sasworze“9. swored amitom, miuxedavad imisa, rom adamianis Tavisufleba ar aris ab-
soluturi10 ufleba, kanonmdebloba adgens dakavebis da dapatimrebis SesaZleblo-
bas mxolod kanonmdeblobiT mkafiod gaweril SemTxvevebsa da wesiT, dRis wesrigSi 
ayenebs Tavisuflebis, usafrTxoebis da samarTlianobis rigiTi moqalaqeebisaTvis 
xelSesaxeobis uzrunvelyofis aucileblobas11 da krZalavs piris mier sakuTari ne-
biT am uflebaze uaris Tqmas12. konvenciis me-5 (3) muxli uflebas aniWebs pirs iyos 
Tavisufali winaswari gamoZiebis periodSi, mosalodneli patimrobis vadis xangrZ-
livobis miuxedavad, da ar iTvaliswinebs winaswari upirobo dapatimrebis SesaZ-
leblobas dakavebis xangrZlivobis simciris SemTxvevaSic ki13, vinaidan prezumfcia 
yovelTvis gaTavisuflebis sasargeblod arsebobs14. prezumfcia Tavisuflebis sa-
sargeblod ki moicavs aRkveTis RonisZiebad dapatimrebis gamoyenebis SemTxvevebis 
da xangrZlivobis marTlmsajulebis ganxorcielebis interesebTan SesabamisobaSi 
myof minimumamde dayvanis aucileblobas15 da braldebulis dapatimrebas mxolod 

8 giorgi nikolaiSvili saqarTvelos winaaRmdeg (ganacxadi π37048/04), 13.01.2009wlis ganCineba §53; kurti 
TurqeTis winaaRmdeg 1998 wlis 25 maisis sasamarTlo procesi, gadawyvetilebaTa da ganCinebaTa krebuli, 
1998, III, § 123.
9 giorgi nikolaiSvili saqarTvelos winaaRmdeg (ganacxadi π37048/04), 13.01.2009wlis ganCineba par.52; kurti 
TurqeTis winaaRmdeg 1998 wlis 25 maisis sasamarTlo procesi, gadawyvetilebaTa da ganCinebaTa krebuli, 
1998- III, §§ 122-123.
10 M. W. Janis, r. S. Kay, A.W. Bradley, European Human Rights law, Text and materials, third ed. 2008,608.
11 Draft Multi-annual programme for an area of Freedom, Security and Justice serving the citizen (The Stockholm programme) Brussels, 
16.10.2009, N 14449/09, JAI 679, 9, para 2.4, ix. aseve Mar Jimeno-Bulnes, Towards Common Standards on Rights of Suspected and 
Accused persons in Criminal Proceedings in the EU?, February 2010, CEPS,2010, 2; Попков Н.В. – Задержание подозреваемого и обви-
няемого как вид государственного принуждения, автореферат диссертации, Нижний Новгород, 2007, 1. ix. Resolution of the EU 
Council of 30.11.2009 on a Roadmap for strengthening procedural rights of suspected or accused persons in criminal proceedings, Official 
Journal C 295, 4.12.2009, p. 1-3; Proposal for a Framework Decision on certain procedural rights in criminal proceedings throughout the 
European Union,COM (2004) 328, 28.04.2004.
12 De Wilde,Ooms and Versyp v. Belgium, 18.06.1971, par. 65; Winterwerp v. the Netherlands, 24.10.1979, par.37.
13 ix. belCevi bulgareTis winaaRmdeg, π 39270/98, § 82, 08.04.2004w. § 82; facuria saqarTvelos winaaRmdeg, №. 
30779/04, § 66,2007 wlis 6 noemberi, § 66.
14 giorgi nikolaiSvili saqarTvelos winaaRmdeg (ganacxadi π37048/04), 13.01.2009wlis ganCineba par.75; ix. 
aseve facuria saqarTvelos winaaRmdeg, №. 30779/04, § 66-67, 2007 wlis 6 noemberi, makkei gaerTianebuli samefos 
winaaRmdeg [GC], π 543/03, § 41.
15 samoqalaqo da politikuri uflebebis Sesaxeb saerTaSoriso paqtis me–9 muxlis me–3 punqtis Tanaxmad 
„sasamarTlo garCevis molodinSi piris dakaveba saerTo wesi ar unda gaxdes, magram maTi ganTavisufleba 
SeiZleba damokidebuli iyos sasamarTloSi gamocxadebis, sasamarTlo garCevis yvela stadiaSi gamocxadebis 
da saWiroebis SemTxvevaSi, ganaCenis aRsasruleblad gamocxadebis garantiebis wardgenaze“. aRniSnuli muxlis 
ganmarteba mocemulia e.w. tokios wesebSi, romlis Tanaxmad, samarTaldarRvevis simZimesTan da xasiaTTan 
ufro meti Sesabamisobis uzrunvelyofis mizniT, aseve braldebulis pirovnebis, da dapatimrebis gaumarTle-
blad gamoyenebisagan sazogadoebis dacvis interesebis gaTvaliswinebiT sisxlis samarTlis marTlmsajulebis 
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im SemTxvevaSi, Tu arsebobs WeSmariti sajaro interesi, romelsac udanaSaulobis 
prezumfciis miuxedavad SeuZlia gadaswonos pirovnebis Tavisuflebis moTxovna16. 
aseT garemoebad miiCneva mimalvis, mtkicebulebebis ganadgurebis, marTlmsajule-
bis ganxorcielebisTvis xelis SeSlis, sazogadoebisaTvis aSkara da mniSvnelovani 
safrTxe, romlis ganeitraleba sxvagvarad SeuZlebelia17. 

magram, vinaidan Tavisuflebis SezRudvis gamoyenebisas adgili aqvs kanonmdeblo-
biT daculi ori sikeTis – piris Tavisuflebis da danaSaulis gaxsnis saxelmwifos 
legitimuri interesis dapirispirebas, saq. sssk 12.4 muxlis Tanaxmad, danaSaulis 
gaxsnis legitimur interess gadawonis saqarTvelos konstituciis me-18 muxliT 
daculi sikeTe. swored amitom, sssk dakavebis/dapatimrebis gamoyenebis SesaZle-
blobas iTvaliswinebs mxolod im SemTxvevaSi, rodesac arsebobs dasabuTebuli 
varaudi piris mier danaSaulis Cadenis da misi Tavisuflebis SezRudvis gareSe 
marTlmsajulebis ganxorcielebisaTvis safrTxis Seqmnis Taobaze da es erTaderTi 
saSualebaa, rom Tavidan iqnes acilebuli: 

a) braldebulis mimalva da mis mier marTlmsajulebis ganxorcielebisaTvis 
xelis SeSla;
b) braldebulis mier mtkicebulebaTa mopovebisaTvis xelis SeSla;
g) braldebulis mier axali danaSaulis Cadena [muxli 205.1].

espaneTis sakonstitucio sasamarTlo aRniSnavs, rom dapatimrebis gamoyeneba 
unda eqvemdebarebodes mkacr aucileblobas da subsidiarobis principis pativisce-
mas, rac gulisxmobs mis ara mxolod efeqtianobas, aramed mis nacvlad sxva naklebad 
mkacri RonisZiebis gamoyenebis uSedegobasac. ufro metic, es RonisZieba unda iyos 
proporciuli, droebiTi, eqvemdebarebodes gadasinjvas viTarebis Secvlis SemTxve-
vaSi, gansazRvruli unda iyos misi maqsimaluri xangrZlivoba da im samarTaldarR-
vevis simZime, romelTan dakavSirebiTac xdeba misi gamoyeneba an romlis Cadenis 
Tavidan acilebisken aris igi mimarTuli. rac Seexeba miznebs, igi mimarTuli unda 
iyos marTlmsajulebis ganxorcielebis, ganaCenis aRsrulebisaTvis xelis SeSlis da 
recidivis safrTxis Tavidan asacileblad. dauSvebelia misi gamoyeneba dasjis, sas-
jelis winaswar uzrunvelyofis an, Tundac gamoZiebis miznebis xelSewyobisTvis18.

sistema unda iTvaliswinebdes rogorc sasamarTlomde, aseve sasamarTlo ganxilvis Semdgomi im zomebis far-
To arCevans, rac ar aris dakavSirebuli dapatimrebasTan [ix. muxli 2.3]. ix. magaliTad aseve Recommendation 
No. R(99)22 of the Committee of Ministers concerning prison overcrowding and prison population inflation, adopted by the Committee 
of Ministers on 30.09.1999 at the 681st meeting of the Minister’s Deputies, par.11Wafa Shah, overview of case studies relating to pre-
trial detention,Fair Trials International- march 2009, submission to the directorate- General for Freedom Justice and Security of the 
Euroopean Commission on Issues relating to Pre-trial Detention, 6.
16 J.G. v. Poland, No. 36258/97, Judgment of 6 April 2004, paras. 50 and 56; Labita v Italy, Appl. No. 26772/95,0 6.04. 2000.para 152., 
Punzelt v the Czech Republic, 25.04. 2000 (2001).
17 ix. Van Alphen v. the Netherlands (305/1988), 23 July 1990, Report of the HRC Vol Ii, (A/45/40), 1990, at115, ix. aseve tokios 
wesebi, punqti 6.1,6.2.
18 ESP-1995-2-025 a) Spain / b) Constitutional Court / c) Second Chamber / d) 26-07-1995 / e) 128/1995 / f)  / g) Boletín oficial del Estado 
(Official Gazette), 22.08.1995 / h) .



71

TavisuflebaSemzRudveli saproceso iZulebis  
RonisZiebebis gamoyenebis saerTaSoriso-samarTlebrivi standartebi

amdenad, saproceso iZulebis RonisZiebis saxiT Tavisuflebis SezRudvis gamoye-
neba unda warmoadgendes gamonakliss da gamoiyenebodes mxolod im SemTxvevaSi, 
rodesac saproceso iZulebis RonisZiebis miznis miRweva aRkveTis sxva saxis Ronis-
ZiebiT praqtikulad SeuZlebelia19. 

– ar unda iyos imaze xangrZlivi, vidre is, rasac moiTxovs absoluturi auci-
lebloba; 
– iyos obieqturad gamarTlebuli; 
– iyos kanonieri;
– unda iyos legitimuri miznis Tanazomieri20. gamoiyenebodes mxolod im zomiT, 
ra zomiTac da ramdenadac es aucilebelia im gansazRvruli kanonieri miznebis 
misaRwevad, romlebic amarTleben winaswari patimrobis gamoyenebas21.

proporciulobis principis Tanaxmad, mosamarTle gansazRvravs: 

1. legitimuri sajaro miznis arsebobas; 
2. am miznis misaRwevad sxva, naklebad radikaluri saSualebis araefeqtianobas22;
3. miznis misaRwevad piris winaswar patimrobaSi ayvanis aucileblobas. 

Sesabamisad, Tavisuflebis SezRudvis samarTlebrivi safuZvlis arsebobis miuxe-
davad, dakaveba/dapatimreba CaiTvleba ukanonod, Tu Tavisuflebis SezRudviT 
miyenebuli ziani aRemateba acilebul safrTxes da sssk iTvaliswinebs sxva ufro 
msubuqi zomis gamoyenebis SesaZleblobas23. 

gadawyvetilebis dasabuTebuloba 

gadawyvetileba unda iyos argumentirebuli da emyarebodes ara mxolod sssk im 
normas, romelic mosamarTles aniWebs patimrobis gamoyenebis uflebamosilebas24, 

19 saq. sssk-is muxli 198.4 Tanaxmad, aRkveTis RonisZiebis saxiT patimrobis gamoyenebis ufleba daiSveba mx-
olod im SemTxvevaSi, Tu aRkveTis RonisZiebis miznis miRweva SeuZlebelia sxva, naklebad mkacri aRkveTis 
RonisZiebis gamoyenebiT.
20 iqve.
21 ESP-2000-1-008 a) Spain / b) Constitutional Court / c) Plenary / d) 17-02-2000 / e) 47/2000 / f)  / g) Boletín oficial del Estado (Official 
Gazette), 66, 17.03.2000, 66-71 / h) CODICES (Spanish).
22 ix. magaliTad, aseve Recommendation No. R(80) 11 of the Committee of Ministers of the Council of Europe concerning Custody 
Pending Trial.
23 ix. Witold Litwa v. Poland 04.04.2000.
24 rogorc mas adgili hqonda saqmeze Mansur v. Turkey, 08.06.1995, 20 E.H.R.R.535; Право на свободу и личную непри-
косновенность в рамках Европейской конвенции о защите прав человека (статья 5), Interights РУКОВОДСТВО ДЛЯ ЮРИСТОВ, 
COUNCIL OF EUROPE, 2008, 40.



72

lali fafiaSvili

aramed ixilavdes yvela im aspeqts, romelic amarTlebs aseTi zomis gamoyenebas 
da gagrZelebas25, eyrdnobodes ara mxolod mosalodneli sasjelis simkaces26, ara-
med iTvaliswinebdes Cadenili qmedebis specifikur garemoebebs da braldebulis 
pirovnul maxasiaTeblebs27. dauSvebelia gadawyvetilebis damyareba stereotipe-
bze28, anonimur Cvenebebze an gamoZiebis spec. teqnikis borotad gamoyenebis gziT 
mopovebul ukanono mtkicebulebebze29. prokurori da mosamarTle valdebulni 
arian, mkafiod miuTiTon dapatimrebis gamoyenebis mizezebi, maT Soris orive mxa-
ris mier moyvanili argumentebi30, saqmeSi arsebuli faqtebi da garemoebebi, rac 
uzrunvelyofs patimrobis kanonierebas da dasabuTebulobas31. espaneTis sakonsti-
tucio sasamarTlom aRniSna, rom patimrobis Sefardebis an/da vadis gagrZele-
bis Sesaxeb gadawyvetilebaSi miTiTebuli da Sefasebuli unda iyos Tavisuflebis 
SezRudvis gamoyenebis an gagrZelebis gamamarTlebeli yvela garemoeba. amasTan, 
Sefaseba unda Seesabamebodes logikur msjelobas da im miznebs, rac amarTlebs 
dapatimrebis gamoyenebas. Sefasebisas mxedvelobaSi unda iqnes miRebuli gadawyve-
tilebis miRebis momentisTvis arsebuli mTeli informacia, logikuri msjelobis 
wesebi, patimrobis gansakuTrebuli xasiaTi, misi gamoyenebis subsidiaroba da pro-
porciuloba mis mizanTan32.

saqarTvelos sssk mixedviT, braldebulis mimarT aRkveTis RonisZiebis saxis Ser-
Cevisas mxdevelobaSi unda iqnes miRebuli „sxva“ garemoebebic, romelTa sanimuSo 
CamonaTvali mocemulia 198.5 muxlSi. maT miekuTvneba braldebulis pirovneba, misi 
saqmianoba, miyenebuli qonebrivi zianis anazRaureba, adre Sefardebuli romelime 
aRkveTis RonisZiebis darRvevis faqti da sxva. kanoni ar adgens am garemoebebidan 
arc TiToeulis mniSvnelobis xarisxs da arc maT amomwurav CamonaTvals, riTac 
avaldebulebs gamoZiebis organoebs da sasamarTlos, aRniSnulis garda (danaSau-
lis simZime, braldebulis asaki, janmrTelobis mdgomareoba) mxedvelobaSi miiRon 
aseve mravali sxva garemoebac (mag., braldebulis qonebrivi mdgomareoba, misi ad-
gili sazogadoebaSi33, Sromisunarianoba, samsaxuris da sacxovrebeli adgilis arse-
boba, nasamarTloba, socialuri kavSirebi, braldebulis cxovrebis istoria da a.S.), 
gamorkveuli iqnes, braldebulis mier adre Cadenili danaSaulebi ramdenad SeiZ-

25 ESP-2000-1-008	 a) Spain / b) Constitutional Court / c) Plenary / d) 17-02-2000 / e) 47/2000 / f)  / g) Boletín oficial del Estado 
(Official Gazette), 66, 17.03.2000, 66-71 / h) CODICES (Spanish).
26 ix. Kalashnikov v. Russia, 15.07.2002.
27 ESP-2000-1-008	 a) Spain / b) Constitutional Court / c) Plenary / d) 17-02-2000 / e) 47/2000 / f)  / g) Boletín oficial del Estado 
(Official Gazette), 66, 17.03.2000, 66-71 / h) CODICES (Spanish).
28 ix. Demirel v Turkey (2003 ) Appl. No. 39324/98, 28.01.2003, para 58; Svipsta v Latvia (2006 ) (Appl. No. 66820/01, 9 .03.2006).
29 XVIII International Congress of Penal Law,The principle challenges posed by the globalization of criminal justice Istanbull, 20-27 
September 2009, para 17, Utrecht Law Review, vol. 5, Issue 2 (October) 2009.
30 ix. Yagci and Sargin v Turkey (1995 )para 50; Tomasi v France 27. 08.1992,No 241-A, para 84.
31 ix. Boicenco v Moldova (2006 ) (Appl. No. 41088/05, 11.07.2006).
32 ESP-1997-1-008	 a) Spain / b) Constitutional Court / c) Second Chamber / d) 07-04-1997 / e) 66/1997 / f)  / g) Boletín oficial del 
Estado (Official Gazette), 114, 13.05.1997, 23-28 / h).
33 ix. aseve Васильева Елена Геннадьевна, ВОПРОСЫ УГОЛОВНОГО ПРОЦЕССА В МЕЖДУНАРОДНЫХ АКТАХ Учебное пособие, 
2007 г. Башкирского государственного университета, 136.
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leba iqnes Sedarebuli mis winaaRmdeg xelaxla warmodgenili braldebis bunebasa 
da simZimis xarisxTan34.

xSirad ismis sakiTxi prevenciuli dapatimrebis mZime an/da im danaSaulTa mimarT 
gamoyenebis Sesaxeb, romelTa winaaRmdeg brZola, arsebuli kriminogenuri viTa-
rebidan gamomdinare, prioritetul xasiaTs atarebs. unda aRiniSnos, rom konkre-
tuli danaSaulebrivi organizaciis wevrobaSi pirebis monawileobis Sesaxeb dasa-
buTebuli varaudis gamoyeneba sajaro prevenciis politikis miznebisTvis, romelic 
mimarTuli iqneba yvela im piris mimarT, vinc safrTxes qmnis maTi mudmivi dana-
Saulebrivi midrekilebebis gamo, dauSvebelia. konvencia nebadarTulad miiCnevs 
saxelmwifoebis mier iseTi zomebis gatarebas, romlebic mimarTuli iqneba mxolod 
konkretuli da gansazRvruli samarTaldarRvevebis Tavidan asacileblad35. 

wayenebuli braldebis simZimec SesaZlebelia warmoadgendes mniSvnelovan sa-
fuZvels prevenciuli dapatimrebisTvis, magram am SemTxvevaSic braldebis si-
mZime sxva zogad kriteriumebTan erTobliobaSi unda iqnes ganxiluli36, raTa 
dadgindes riskis damadasturebeli mtkicebulebebis arseboba. strasburgis sasa-
marTlos praqtika calsaxad ar Tvlis danaSaulis simZimes dapatimrebis gamoye-
nebis sakmaris wina pirobad37. ufro metic, sasamarTlom konvenciis 5.3. muxlis 
xelyofad miiCnia iseTi SemTxveva, rodesac britanuli kanoni avtomaturad arT-
mevda pirs, aRkveTis RonisZiebis saxiT dapatimrebis38 garda, sxva RonisZiebis 
gamoyenebis SesaZleblobas mZime danaSaulis CadenaSi misi braldebis gamo. saqar-
Tvelos kanonmdebloba piris mimarT dapatimrebis gamoyenebis SemTxvevebs pir-
dapir ar ukavSirebs danaSaulis simZimes da adgens prevenciuli dapatimrebis 
gamoyenebis SesaZleblobas yvela im danaSaulis mimarT, romlisTvisac sasjelis 
saxiT gaTvaliswinebulia Tavisuflebis aRkveTa, rac potenciurad kidev ufro 
metad zrdis dapatimrebis gamoyenebis SemTxvevebs, vinaidan procesis mwarmoebel 
pirebs dapatimrebis gamoyenebis SesaZleblobas aniWebs naklebad mZime danaSau-
lebTan mimarTebiTac. aRniSnulidan gamomdinare, kidev ufro metad izrdeba da-
patimrebis gamoyenebis dasabuTebis mniSvneloba, raTa Tavidan iqnes acilebuli 
dapatimrebis gamoyenebis mkveTri zrda da aucileblobis gareSe misi meqanikuri 
gamoyeneba danaSaulTa ufro farTo wris mimarT. swored amitom sssk avalde-

34 Право на свободу и личную неприкосновенность в рамках Европейской конвенции о защите прав человека (статья 5), 
Interights РУКОВОДСТВО ДЛЯ ЮРИСТОВ, COUNCIL OF EUROPE, 2008, 42, ix. Clooth v Belgium (1991) (Appl. No. 12718/87, 12.12.1991).
35 М. де Сальвия, Право на свободу и личную неприкосновенность, в сб. Комментарий к Конвенции о защите прав человека и 
основных свобод и практика ее применения- под общей ред. В.А. Туманова, Л.М. Энтина, М. изд-во НОРМА,2002, 58.
36 ix. CRO-2006-1-001 a) Croatia / b) Constitutional Court / c)  / d) 07-12-2005 / e) U-I-906/2000 / f)  / g) Narodne novine (Official Gazette), 
2/06 / h) CODICES (Croatian, English). unda aRiniSnos, rom braldebis simZime aris kriteriumi, romelic emyareba erTi 
mxriv ssk-iT gaTvaliswinebul mosalodnel sasjels da meore mxriv im efeqts, rac mas gaaCnia sazogadoebaze. 
kerZod, ssk-iT gaTvaliswinebul erTsa da imave qmedebas SeiZleba sxvadasxvagvari gavlena hqondes da reaqcia 
mohyves sxvadasxva eTnikur jgufebSi. ix. http://www.arab-niaba.org/publications/hr/jordan2/eric2-e.pdf.
37 ix. Mamedove v Russia 7064/05, 01.06.2006; ; Scott v Spain 18.12.1996, para. 78) ;Van der Tang v Spain 17.07.1995, Series A., No 321 
p.19, para 63; Tomasi v France, 27. 08.1992,No 241-A, p. 37, para 98.
38 Caballero v the United Kingdom, 08.02.2000,para. 14.
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bulebs prokurors aRkveTis RonisZiebis gamoyenebis Sesaxeb SuamdgomlobaSi 
daasabuTos mis mier moTxovnili aRkveTis RonisZiebis mizanSewoniloba da sxva 
naklebad mkacri aRkveTis RonisZiebis gamoyenebis mizanSeuwonloba, miuTiTos 
braldebis arsi, agreTve nebismieri informacia Tu mtkicebuleba, romelsac emya-
reba braldeba, Tumca, imavdroulad, kodeqsi ar da ver miuTiTebs aRniSnuli 
masalebis CamonaTvals. `praqtikuli rekomendaciebi magistrati mosamarTleebi-
saTvis“ miuTiTebs, rom SuamdgomlobasTan erTad sasamarTlos unda waredginos 
Suamdgomlobis `ganxilvisaTvis saWiro masalebis aslebi“, rac gulisxmobs, maga-
liTad, dakavebis oqmis asls(Tu piri dakavebulia an iyo), piradi Cxrekis oqmis 
asls, sxva gadaudebel sagamoZiebo moqmedebaTa oqmebis aslebs, braldebulis 
saxiT pasuxisgebaSi micemis dadgenilebis asls, yvela im werilobiTi mtkicebu-
lebis asls, rac safuZvlad udevs wardgenil braldebas (anu, rac miTiTebulia 
braldebulis saxiT pasuxisgebaSi micemis dadgenilebaSi). SesaZleblobis SemTxve-
vaSi sasamarTlos unda waredginos dokumentebi braldebulis nasamarTlobisa 
da 198-e muxlis meoTxe nawiliT gaTvaliswinebul garemoebaTa Sesaxeb. yovel 
konkretul SemTxvevaSi damatebiT kidev ra dokumentebis wardgenaa aucilebeli 
Suamdgomlobis ganxilvisaTvis, anu moTxovnis dasabuTebisaTvis, wyvets proku-
rori39. 

imavdroulad, aRkveTis RonisZiebis sakiTxis gadawyvetisas, rekomendaciebi aval-
debulebs mosamarTles, yvela SemTxvevaSi [miuxedavad imisa, mxareebi xdian Tu ara 
sadavod romelime qvemoT miTiTebul sakiTxs], yuradReba gaamaxvilos aRkveTis 
RonisZiebis gamoyenebis faqtobriv (mtkicebulebiTi) da formalur (saproceso) sa-
fuZvlebze, kanonis moTxovnebis dacvis sakiTxze:

- dakavebisas,
- braldebis wardgenisas, 
- mtkicebulebaTa mopoveba-damagrebisas.

Tu mxare sadavod ar xdis dakavebisas, braldebulis saxiT pasuxisgebaSi micemisas 
an mtkicebulebaTa mopovebisa da damagrebisas kanonis moTxovnaTa dacvas, sasa-
marTlo mainc valdebulia, ganCinebaSi Seafasos, daculia Tu ara kanonis moTxo-
vnebi dakavebisas da mtkicebulebaTa mopovebisa da damagrebisas, Tumca, Tu sasa-
marTloc darwmundeba, rom darRveva daSvebuli ar yofila, miTiTeba amis Sesaxeb 
SeiZleba iyos SedarebiT trafaretuli. magram, Tu mxare sadavod xdis dakavebis, 
braldebulis saxiT pasuxisgebaSi micemis an mtkicebulebaTa mopovebisa da dama-
grebis kanonierebas, mosamarTlem unda gamoarkvios, Tu raze miTiTebiT, ris sa-
fuZvelze miiCnevs mxare, rom darRveulia kanoni, ra moTxovna iqna darRveuli da 
raSi gamoixata igi. 

39 praqtikuli rekomendaciebi sisxlis samarTlis procesis ZiriTad sakiTxebze magistrati mosamarTleebisTvis, 
gv. 14, http://www.supremecourt.ge/default.aspx?sec_id=565&lang=1.
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aseT SemTxvevaSi mxolod trafaretuli miTiTeba, rom kanonis moTxovnebi ar 
darRveula, sakmarisi ar aris, Tumca aucilebeli ar aris dasabuTeba iyos vrceli. 
mTavaria, iyos amomwuravi da srulyofilad scemdes pasuxs mxaris moTxovnas. samo-
tivacio nawilSi dasabuTebuli unda iyos rogorc aRkveTis RonisZiebis gamoyene-
bis faqtobrivi, aseve formaluri safuZvlebis arseboba. magaliTad, nimuSis saxiT 
samotivacio nawili SeiZleba Camoyalibdes Semdegnairad:

sasamarTlom ganixila ra dacvis da braldebis mxaris Suamdgomlobebi, miaCnia, 
rom braldebulis mimarT aRkveTis RonisZiebis saxiT gamoyenebuli unda iqnes gi-
rao Semdeg garemoebaTa gamo: 

braldebulis dakavebisas, braldebulis saxiT pasuxisgebaSi micemisas, mtkicebu-
lebaTa mopovebisa da damagrebisas arsebiTi xasiaTis saproceso darRvevebis daS-
vebis faqti, rac gamoiwvevda aRkveTis RonisZiebis gamoyenebaze uaris Tqmas, saqmis 
masalebiT(Sesabamisi sagamoZiebo da sxva saproceso moqmedebebis oqmebiT) ar das-
turdeba. 

braldebulis saxiT pasuxisgebaSi micemis dadgenilebaSi miTiTebuli mtkicebu-
lebebis (SeiZleba CamoiTvalos, mag., Cxrekis, amocnobis oqmebi da a. S.) da sxva masa-
lebis Sesabamisad, saxezea sakmarisi faqtobrivi safuZvlebi(sakmao mtkicebulebebi) 
braldebiT gaTvaliswinebuli qmedebisaTvis braldebulis mimarT aRkveTis Ronis-
Ziebis gamoyenebisaTvis. 

braldebiT gaTvaliswinebuli qmedebis simZimis(vTqvaT, miekuTvneba mZime dana-
SaulTa kategorias), xasiaTis(vTqvaT, jgufuroba, braldebulis roli qmedebis 
CadenaSi da a. S), braldebulis pirovnebis(vTqvaT, nasamarTloba), aseve saqmis im 
faqtobriv garemoebaTa gaTvaliswinebiT(CamoiTvalos), sasamarTlos miaCnia, rom 
dacvis mxaris mier miTiTebuli garemoebebi(mag., dadebiTi daxasiaTeba, ojaxuri md-
gomareoba da a. S.) safuZvlad ver daedeba braldebulis mimarT piradi Tavdebobis 
gamoyenebas, radganac ver iqneba uzrunvelyofili aRkveTis RonisZiebis gamoyenebis 
miznebi da am etapze aRkveTis RonisZiebis miznebis uzrunvelyofa SesaZlebelia 
braldebulis mimarT giraos gamoyenebiT.

axali sssk specifikidan da sakiTxis mniSvnelobidan gamomdinare, mizanSewonilia, 
rekomendaciebi yuradRebas amaxvilebdes ara marto Suamdgomlobis dasabuTebis 
damajereblobis sakiTxze, aramed mimalvis, marTlmsajulebis ganxorcielebisaTvis 
xelis SeSlis Tu axali danaSaulis Cadenis Tavidan acilebis safrTxeebis saqmis 
konkretuli faqtobrivi garemoebebiT dasabuTebis aucileblobaze da, gansakuTre-
biT, Tavisuflebis SezRudvis vadis proporciulobis gansazRvris da misi monito-
ringis wesze.
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gadawyvetilebis kanoniereba

sss kanonmdebloba policiis da procesis mwarmoebel organoebs aniWebs farTo 
diskrecias dapatimrebaze maTi uflebis gamoyenebis sakiTxSi, Tumca darRvevas 
eqneba adgili, Tu Tavisuflebis SezRudva ukanonoa erovnuli kanonmdeblobis 
an strasburgis precedentuli samarTlis mixedviT40. swored amitom, Tavisu-
flebis yovelgvari SezRudva unda iyos ara mxolod erovnuli materialuri 
da saproceso kanonmdeblobis Sesabamisi41, aramed aseve saerTaSoriso aqtebis, 
maT Soris konvenciis me–5 muxlis moTxovnebis42 da miznis – TviTnebobisgan 
piris dacvis43 – Sesabamisi. miuxedavad imisa, rom strasburgis sasamarTlos jer 
kidev ar Camouyalibebia 5.1 muxlis miznebisaTvis „TviTneburi“ dapatimrebis 
ganmarteba, saerTaSoriso sasamarTloebis praqtikidan gamomdinare, Tavisufle-
bis TviTneburi SezRudva gulisxmobs ara mxolod kanonis sawinaaRmdego dakave-
bas, aramed moicavs arajerovnebis, usamarTlobis elementebs da ganWvretadobis 
ararsebobas44. 

rodesac sasworze pirovnebis Tavisuflebaa, gansakuTrebiT mniSvnelovania 
iuridiuli utyuarobis zogadi principis dakmayofileba. mniSvnelovania, rom 
sisxlis samarTlis saproceso kanonmdebloba, iseve rogorc xelisuflebis forma-
luri gadawyvetilebebi da moqmedebebi, misaRebi da erTmniSvnelovani iyos imde-
nad, rom saWiroebis SemTxvevaSi, Sesabamisi rCevis meSveobiT, pirs SeeZlos, moce-
mul viTarebaSi, saRi azris farglebSi, gansazRvros mocemuli qmedebis Sedegebi45. 
SeuZlebelia Tavisuflebis SezRudvis kanonierebaze saubari, Tu Tavad kanoni ar 
axdens aRniSnuli proceduris amomwurav reglamentacias46. amitom kanonmdeblo-
biT dadgenili Tavisuflebis SezRudvis procedura strasburgis sasamarTlos 
mier fasdeba imis mixedviT, Tu ramdenad srulyofili da daxvewilia is.

40 M. W. Janis, r. S. Kay, A.W. Bradley,European Human Rights law, Text and materials, third ed. 2008,652.
41 Communication No 702/1996, C. Mclawrence v. Jamaica ( view adopted on 18 July 1997), in UN doc. GAOR, A/52/40 ( vol II), pp. 230-
231, para. 5.5; Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutors and Lawyers, UNITED 
NATIONS,New York and Geneva, 2003, 165.
42 ix. magaliTad Bouamar v Belgium, 29.02.1988,11 E.H.R.R.1, para 50; Winterwerp v the Netherlands,24.10.1979,2E.H.R.R.387, para 
39; Thynne, Wilson and Gunnel v the United Kingdom 25.10.1990,13, para 70, Amuur v France, 25.06.1996, para 50, Reports 1996-III,  
Moren v Germany Appl.π11364/03, 09.07.2009 para 76.
43 ix. Chahal v Uk 15.11.1996 E.H.R.R.413, para 118, Kurt v Turkey 25.05.1998, E.H.R.R.373 para 122, Weeks, 57.
44 Albert Womah Mukong v. Cameroon, 458/1991/, 21 JULY 1994, UN Doc. CCPR/C/51/D458/1991 p. 12 UN HR Committee Communica-
tion No 458/1991, a.w.Mukong v. Cameroon ( Views adopted on 21 July 1994), in UN doc. GAOR, A/49/40 (vol.II) p.181, para 9.8; ix. 
aseve Communication No 305/1988, H. van Alphen v. the Netherlands ( views adopted on 23 July 1990), in UN doc. GAOR, A/45/4 (vol.
II), p. 115, para 5.8.
45 ix. gusinski ruseTis winaaRmdeg, π 70276/01, § 62 da §68, adamianis uflebaTa evropuli sasamarTlo, 2004, 
IV; ladenti poloneTis winaaRmdeg, π 11036/03, § 53 da §56, 2008w.; kavka poloneTis winaaRmdeg, π. 25874/94, 
§ 49, 9 ianvari, 2001; lukanovi bulgareTis winaaRmdeg, 1997 wlis 20 martis sasamarTlos gadawyvetileba, 
angariSebi, 1997, II, § 44.
46 Право на свободу и личную неприкосновенность, в сб. Комментарий к Конвенции о защите прав человека и основных свобод 
и практика ее применения- под общей ред. В.А. Туманова, Л.М. Энтина, М. изд-во НОРМА,2002, 69.
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espaneTis sakonstitucio sasamarTlos azriT, winaswari patimrobis kanoniere-
bisaTvis aucilebelia danaSaulis Cadenis Sesaxeb gonivruli mtkicebulebis arse-
boba, Tavisuflebis SezRudvis miznis konstituciur-samarTlebrivi legitimuroba 
da Sesabamisoba winaswari patimrobis arsTan; misi ganxilva gansakuTrebul Ronis-
Ziebad, romelic eqvemdebareba subsidiarobis princips da zemoT aRniSnul amoca-
nebTan proporciuloba47. 

saxelmwifo mkacrad unda icavdes kanonierebis princips pirovnebis Tavisuflebis 
uflebis SezRudvis yvela SemTxvevaSi48, rac Tavis mxriv gulisxmobs:

1. sssk piris Tavisuflebis SezRudvis samarTlebrivi safuZvlis arsebobas da Sesa-
bamisi uflebamosilebiT aRmWurveli normis moqmedebis sazRvrebis da miznebis gan-
sazRvras49. „braldebulebis dakaveba konkretuli samarTlebrivi safuZvlis gareSe 
an konkretuli kanonis gareSe, romelic aregulirebs amgvar situacias, ris Sedega-
dac maTi Tavisuflebis aRkveTa SeiZleba gagrZeldes usasrulod da samarTlebrivi 
sanqciis gareSe – ... ar Seesabameba kanonierebisa da TviTnebobisgan dacvis princi-
pebs, rac damaxasiaTebelia rogorc konvenciis, aseve kanonis uzenaesobisaTvis“50.

2. Tavisuflebis SezRudvis aucileblobas51. TviTneburad da ukanonod iTvleba 
kanonieri uflebamosilebis gamoyeneba, rodesac Tavisuflebis aRkveTa ar aris au-
cilebeli, TviTneburia misi motivaciis an Sedegis nawilSi52. 

3. saproceso normebis moTxovnebis dacvas. Tavisuflebis SezRudva unda Seesa-
bamebodes sssk-iT dadgenil safuZvlebs da mizans Tavisuflebis SezRudvis mTeli 
vadis manZilze53. 

Tavis mxriv, saproceso moTxovnebis darRveva, rac iwvevs dapatimrebis ukanono-
bas, pirobiTad, SeiZleba ramdenime jgufad daiyos: 

1. Tavisuflebis SezRudva Seesabameba kanonmdeblobis moTxovnebs misi gadasinj-
vis da sasamarTlo ganxilvis stadiaze, magram darRveuli iyo sssk-is moTxovnebi 
Tavisuflebis SezRudvis momentSi54.

47 ESP-1995-2-025	 a) Spain / b) Constitutional Court / c) Second Chamber / d) 26-07-1995 / e) 128/1995 / f)  / g) Boletín oficial del 
Estado (Official Gazette), 22.08.1995 / h) .
48 ix. Brogan v UK( 1988)11 EHRR 117, Engel v. the Netherlands(1976) 1EHRR 647, Askoy v Turkey(1966)23 EHRR 553.
49 ix. magaliTad Lukanov v. Bulgaria,20.03.1997,24 E.H.R.R.121.
50 ramiSvili da koxreiZe saqarTvelos winaaRmdeg, ganacxadi π 170406, 13.01.2009, par. 106, ix aseve: Gigolash-
vili v. Georgia, no. 18145/05, §§ 32-36, 8 July 2008; Ječius v. Lithuania, no. 34578/97, §§ 60-64, ECHR 2000 IX; Grauslys v. Lithuania, 
no. 36743/97, §§ 39-41, 10 October 2000; Baranowski v. Poland, no. 28358/95, §§ 53-58, ECHR 2000 III; Khudoyorov v Russia, appl. 
π6847/02, 08.11.2005, §§ 146-147).
51 Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutors and Lawyers, UNITED 
NATIONS,New York and Geneva, 2003, 166.
52 ix. Caballero v. the United Kingdom, 08.02.2000 ; Y. Aydin, The delimination of the scope of one of the guarantees of personal security 
set out in the European Convention on Human Rights, 7.
53 ix. magaliTad Assanidze v. Georgia 08.04.2004 appl. π71503/01.
54 ix. Van Der Leer v The Netherlands (Series A, NO 170; Application No 11509/85) ECHR (1990) 12 EHRR 567, 7 BMLR 105, 21.02. 1990.
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2. Tavisuflebis SezRudva kanonieri iyo dakavebis momentSi, magram mogvianebiT 
aRar arsebobda misi gamoyenebis samarTlebrivi safuZveli55. magaliTad, Tavisuf-
lebis SezRudvis procesSi adgili hqonda sssk-is moTxovnaTa arsebiT darRvevas an 
vadis aramarTlzomierad gagrZelebas56.

3. Tavisuflebis SezRudva kanonieria misi safuZvlebis da ganxorcielebis pro-
ceduris TvalsazrisiT, magram misi mizani ukanonoa – dauSvebelia kanonieri Za-
lauflebis gamoyeneba arakanonieri miznis misaRwevad57, Tavisuflebis SezRudva 
sssk-is safuZvelze, Tu ar arsebobs aRniSnuli kanonis saTanadod ganxorciele-
bis ganzraxva58, Tu miznad isaxavs axali danaSaulis Cadenis Tavidan acilebas, rac 
warmoadgens sasjelis mizans, romelic pirs unda daekisros mxolod samarTliani 
sasamarTlo ganxilvis da sasamarTlos gadawyvetilebis safuZvelze59, gamoiyeneba 
sadamsjelo60 an sxva miznebisaTvis61.

amdenad, patimroba SeiZleba gamoyenebuli iqnes mxolod im SemTxvevaSi, rodesac 
arsebobs albaTobis maRali xarisxi, rom piri damnaSaved iqneba cnobili misTvis 
Seracxul qmedebaSi da mas Seefardeba sasjeli62.

4. darRveulia Tanazomierebis principi63.

sasamarTlo xazgasmiT aRniSnavs, rom „konvenciis me-5 muxlis me-4 punqtis Tanaxmad, 
patimrobis kanonierebis koncefcia ar Semoifargleba kanoniT gawerili saproceso 
moTxovnebis SesrulebiT. es aseve Seexeba im eWvis gonivrulobas, ris safuZvelzec 
ganxorcielda dapatimreba, im miznis kanonierebas, ra mizansac emsaxureba dapati-
mreba da mis dasabuTebulobas64.

55 Broniowski v. Poland, 22.06.2004, 40 E.H.R.R.21.
56 ix. K.-F. v. Germany,27.11.1997 ; Engel and others v. the Netherlands, 05.06.1976; Labita v. Italy 06.04.2000.
57 ix. Bozano v. France,18.12.1996, Kabulov v. Ukrain( 2005), para 51; Winterwerp v Netherlands (1979) 2 EHRR 387, para 37-39; Дже-
реми Мак-Брайд, Реализация права личности на свободу: статья 5 Европейской конвенции о защите прав человека, Право на 
свободу и личную неприкосновенность: европейские стандарты и российская практика / Под общ. ред. А. В. `` Деменевой. — 
Екатеринбург: Изд-во Урал ун-та, 2005. — 198 с. (Международ. защита прав человека; Вып. 3), gv. 9.
58 ix. Jèčius v. Lithuania(Appl. No. 34578/97, 31 July 2000, Ciulla v. Italy, 22.02.1989.
59 ESP-2000-1-008 a) Spain / b) Constitutional Court / c) Plenary / d) 17-02-2000 / e) 47/2000 / f)  / g) Boletín oficial del Estado (Official 
Gazette), 66, 17.03.2000, 66-71 / h) CODICES (Spanish).
60 Ch. Morgenstern, Pre-tial/remand detention in Europe: Facts and Figures and the Need for Common Minimum Standards, ERA Fo-
rum, N9(2009), 538. dapatimreba gamoyenebuli iqneba gansakuTrebuli RonisZiebis saxiT da arasodes iqneba 
savaldebulo an gamoyenebuli dasjis miznebisaTvis–”Recommendation No. R(80) 11 of the Committee of Ministers of the 
Council of Europe concerning Custody Pending Trial, Recommendation Rec(2006)13 of the Committee of Ministers to member states 
on the use of remand in custody, the conditions in which it takes place and the provision of safeguards against abuse (Adopted by the 
Committee of Ministers on 27 September 2006at the 974th meeting of the Ministers’ Deputies).
61 l.izoria, k. korkelia, k. kublaSvili, g.xubua, saqarTvelos konstituciis komentarebi, adamianis ZiriTadi 
uflebani da Tavisuflebani, meridiani, 2005,105.
62 CRO-2007-3-012	 a) Croatia / b) Constitutional Court / c)  / d) 20-12-2007 / e) U-III-4286/2007 / f)  / g) Narodne novine (Official Ga-
zette), 1/08 / h) CODICES (Croatian, English).
63 ix. Steel and others v the United Kingdom, 23.09.1998 §54 reports 1998-VII.
64 ramiSvili da koxreiZe saqarTvelos winaaRmdeg, ganacxadi π 170406, 13.01.2009, §124.
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amdenad, Tavisuflebis SezRudva kanonierad CaiTvleba im SemTxvevaSi, Tu

• qmedeba, romelic warmoadgens dakavebis safuZvels. warmoadgens saq. ssk–iT 
dasjad qmedebas65; 
• arsebobs dakavebuli piris mier z/a qmedebis Cadenis Sesaxeb dasabuTebuli 
varaudi;
• arsebobs dasabuTebuli varaudi piris mxridan marTlmsajulebis ganxorcie-
lebisaTvis xelis SeSlis safrTxis Taobaze;
• piris dakavebis mizania misi wardgena sasamarTlosTvis.

dasabuTebuli varaudi

saerTaSoriso samarTali da saqarTvelos kanonmdeblobac ss procesSi piris mi-
marT saproceso iZulebis RonisZiebis saxiT Tavisulebis SezRudvas ZiriTadad 2 
SemTxvevaSi iTvaliswinebs – rogorc danaSaulis Cadenis win, aseve Cadenis Semdeg 
da orive maTgans dasabuTebuli varaudis standarts ukavSirebs. 

pirveli, policiis mier ganxorcielebuli dakaveba, rac miznad isaxavs gamoZiebis 
Catarebis da saqmeze samarTalwarmoebis aucileblobisas mtkicebulebebis Segro-
vebis xelSewyobas. am SemTxvevaSi dakavebuli piri dauyovnebliv unda waredginos 
mosamarTles.

meore SemTxveva ukavSirdeba procesSi mosamarTlis Semosvlis Semdgom gan-
xorcielebul dapatimrebas, romlis mizania saqmeze gamoZiebis gagrZelebisaTvis 
dapatimrebuli piris datoveba sagamoZiebo organoebis gankargulebaSi. am dros 
dapatimrebul pirs gaaCnia ufleba saqmis gonivrul vadaSi ganxilvaze an gaTavi-
suflebaze, Tu motivebi, rac safuZvlad daedo mis dapatimrebas aRar arsebobs66.

miuxedavad imisa, rom strasburgis precedentuli samarTali did mniSvnelobas 
aniWebs 5.1.g qvepuntiT gaTvaliswinebul Tavisuflebis SezRudvis TiToeul sa-
fuZvels, igi gansakuTrebul yuradRebas mainc dasabuTebuli varaudis [`gonivruli 
eWvis“] standartze amaxvilebs. 

ra SemTxvevaSi CaiTvleba varaudi safuZvlianad, garemoebebis ra raodenoba unda 
iqnes damtkicebuli an ras unda exebodes igi imisaTvis, rom miCneuli iqnes sa-
fuZvlianad, saWiroa Tu ara piris Tavisuflebis SezRudvisaTvis mtkicebulebebis 

65 ix. Lukanov v. Bulgaria, 20.03.1997,24 E.H.R.R.121.
66 М. де Сальвия, Право на свободу и личную неприкосновенность, в сб. Комментарий к Конвенции о защите прав человека и 
основных свобод и практика ее применения- под общей ред. В.А. Туманова, Л.М. Энтина, М. изд-во НОРМА,2002, 62.
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im moculobiT wardgena, rac daamtkicebda mis monawileobas danaSaulSi? es aris is 
kiTxvebi rac ukavSirdeba dakavebis gamoyenebas. 

rogorc ukve aRvniSneT, saq. kanoni policiis Sesaxeb, iseve rogorc sssk, iTva-
liswinebs piris mimarT saproceso iZulebis RonisZiebis gamoyenebis SesaZleblo-
bas mxolod dasabuTebuli varaudis safuZvelze, rom piri miimaleba, ar gamocxad-
deba sasamarTloSi, gaanadgurebs saqmisaTvis mniSvnelovan informacias an Caidens 
axal danaSauls. sssk me-3 muxlis Tanaxmad ki, dasabuTebul varaudad iTvleba 
`faqtebis an informaciis erToblioba, romelic mocemuli sisxlis samarTlis saq-
mis garemoebaTa erTobliobiT daakmayofilebda obieqtur pirs, raTa daeskvna 
piris mier danaSaulis SesaZlo Cadena, kodeqsiT pirdapir gaTvaliswinebuli sa-
gamoZiebo moqmedebis CatarebisTvis an/da aRkveTis RonisZiebis gamoyenebisTvis 
gaTvaliswinebuli mtkicebulebiTi standarti“.

konvencia dakavebis/dapatimrebis uflebis mimniWebeli eWvis xasiaTTan dakav-
SirebiT aucileblad miiCnevs Semdegi sami garemoebis arsebobas: danaSaulis Cade-
nas, dasabuTebuli varaudis arsebobas imis Taobaze, rom aucilebelia danaSaulis 
Cadenis Tavidan acileba; mimalvis safrTxe67. aSS konstituciis me-4 Sesworebis 
Tanaxmad, dauSvebelia piris Tavisuflebis SezRudva dasabuTebuli varaudis 
gareSe, rac unda emyarebodes im faqtebsa da garemoebebs rac arsebiTi da sakmari-
sia keTilgonieri adamianis darwmunebisaTvis imaSi, rom [braldebulma] Caidina an 
idens danaSauls68. aRniSnuli Tavis mxriv gulisxmobs, rom varaudi unda exebodes:

1. iseTi qmedebis Cadenas, romelic Seicavs ssk-iT gaTvaliswinebuli danaSaulis 
niSnebs69. Tumca ar gulisxmobs danaSaulis Cadenis faqtis udavod dadgenas.

2. TavisuflebaSezRuduli piris mier aRniSnuli danaSaulis Cadenas; vinaidan, 
„Tu ar arsebobs savaraudo danaSauli, ar arsebobs dakavebis mTavari mizani – 
marTlmsajulebis ganxorcieleba, anu piris dakaveba im dros, rodesac saxeze ar 
aris danaSauli, ar emsaxureba legitimuri miznis miRwevas. amavdroulad, Tu saxe-
zea danaSaulis faqti, magram ar arsebobs piris kavSiri am danaSaulTan, misi daka-
veba, aseve, ar aris mimarTuli legitimuri miznis miRwevisaken“70.

3. vinaidan saqarTvelos sssk-is 171-e muxlis pirveli nawili dakavebis gamoye-
nebas uSvebs im danaSaulebis SemTxvevaSi, romlisTvisac kanoni iTvaliswinebs sas-
jels Tavisuflebis aRkveTis saxiT, amitom „dakavebaze uflebamosili piri ara 
mxolod darwmunebuli unda iyos, rom piris mier, romelsac akavebs, Cadenilia 

67 iqve, gv.59.
68 M. W. Janis, r. S. Kay, A.W. Bradley,European Human Rights law, Text and materials, third ed. 2008,700.
69 ix. magaliTad, Lukanov v. Bulgaria20.03.1997, 24E.H.R.R.121, Steel and others v the United Kingdom, 23.09.1998 §54 reports 1998-
VII, Y. Aydin, The delimination of the scope of one of the guarantees of personal security set out in the European Convention on Human 
Rights, p. 6.
70 saq. sak. sasamarTlos gadawyvetileba π2/1/415,06.04.2009.
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danaSauli, aramed unda SeeZlos gaarkvios, rom iseTi danaSaulia saxeze, romlis-
Tvisac sisxlis samarTlis kodeqsi iTvaliswinebs sasjelis saxiT Tavisuflebis 
aRkveTas“71.

4. piris mimalvas, sasamarTloSi gamoucxadeblobas, saqmisaTvis mniSvnelovani 
informaciis ganadgurebas an axali danaSaulis Cadenas.

vinaidan eWvi da varaudi adamianis subieqturi damokidebulebaa da ar aris 
kanonmdeblis mier amomwuravad gansazRvradi kategoria, gaCndeba Tu ara is, damo-
kidebulia, yovel konkretul SemTxvevaSi mTeli rigi obieqturi da subieqtur 
garemoebebis erTobliobaze.

saq. sssk ar iTvaliswinebs „dasabuTebuli varaudis“ safuZvlebis CamonaTvals. 
isini SesaZloa sxvadasxvagvari iyos, Tumca im SemTxvevaSic ki, Tu eWvi keTilsin-
disierad aris warmoSobili, igi unda iyos pirvel rigSi obieqturi, gonivruli, 
safuZvliani da eWvis mimtans ganawyobdes im SegnebiT, rom pirma Caidina danaSau-
li. dauSvebelia piris TavisuflebaSi Careva mxolod subieqtur ganwyobaze damya-
rebuli varaudis safuZvelze72. mxolod is garemoeba, rom piri SeiZleba miimalos, 
sssk CamoTvlil dakavebis sxva safuZvlebisgan gansxvavebiT, ver warmoSobs eWvs, 
rom man Caidina danaSauli73. sagamoZiebo organoebma aRkveTis RonisZiebis saxiT 
dapatimrebis gamoyenebis Sesaxeb SuamdgomlobaSi unda miuTiTon is mtkicebule-
bebi, romlebic sakmarisia „braldebis wardgenisaTvis da miT umetes danaSaulis 
CadenaSi piris braldebulad cnobisaTvis“74. „dasabuTebuli varaudis“ moTxovna 
dakmayofilebulia, Tuki arsebobs faqtebi an informacia, romelTa safuZvelzec 
miukerZoeblad SeiZleba iseTi daskvnis gamotana, rom braldebuls SeeZlo dana-
Saulis Cadena. amitomac braldebulis braleulobis damadasturebeli mtkicebu-
leba ar moiTxoveba“75, Tumca ̀ policia ar aris valdebuli, hqondes mtkicebulebebi 
im raodenobiT, rac sakmarisia sasamarTlo ganxilvisas udanaSaulobis prezumf-
ciis daZlevisaTvis 6.2. muxlis Sesabamisad“76, ar niSnavs, rom mtkicebulebebi sak-

71 iqve.
72 imavdroulad aRsaniSnavia nikolaiSvilis saqme, sadac braldebulis mimarT dapatimrebis gamoyeneba 
sasamarTlom konvenciis darRvevad miiCnia, vinaidan `saapelacio sasamarTlom, sasjelis simkacresTan 
dakavSirebuli argumentis moyvanis garda, ganmcxadeblis winaswari dakaveba gaamarTla da miuTiTa amave 
periodSi ganmcxadeblis Zmis winaaRmdeg aRZruli mkvlelobis saqmis mimdinare gamoZiebaze, romelsac am 
saqmesTan aranairi kavSiri ar hqonda. amgvari ganxilva ara mxolod Seusabamo iyo konvenciis 5 § 3 muxlis 
safuZvelze ganmcxadeblis dakavebis gonivrulobis Sefasebis miznebisaTvis, aramed aseve gverds uvlida 
konvenciis 5 § 1 (c) muxlSi daSvebuli gamonaklisis arss. rac Seexeba saapelacio sasamarTlos mimarTebas 
ganmcxadeblis `aragulwrfelobis“ mimarT, es dausabuTebeli gancxadebaa, romelic am saqmeSi arsebul 
konkretul garemoebebs ar efuZneba“[ §74].
73 iqve saq. sak. sasamarTlos gadawyvetileba π2/1/415,06.04.2009.
74 ix. Brogan v. the United Kingdom 24.11.1988,11 E.H.R.R117., Murray v. the United Kingdom 28.10.1994, 19 E.H.R.R. 193.
75 slovakeTis sakonstitucio sasamarTlos gadawyvetileba 10–07–2002, T. mamukelaSvili, r. tuSuri, evro-
pis qveynebis sakonstitucio sasamarTloebis gadawyvetilebebi adamianis ZiriTad uflebebTan dakavSirebiT, 
Tbilisi, 2004, 129–130.
76 M. W. Janis, r. S. Kay, A.W. Bradley,European Human Rights law, Text and materials, third ed. 2008,652.
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marisi unda iyos piris msjavrdebis an misi bralis dadasturebisaTvis77. ufro 
metic, gansakuTrebiT mZime kategoriis danaSaulTan, mag., terorizmTan mimarTe-
biT, strasburgis sasamarTlo „dasabuTebulobis ufro dabal xarisxs“ iyenebs78. 
Tumca es ar amarTlebs dasabuTebulobis cnebis imgvar viwro gagebas, rodesac 
irRveva pirovnebis Tavisuflebisa da xelSeuxeblobis me–5 muxlis me–3 punqtiT 
uzrunvelyofili garantiebi79. 

amdenad, varaudi dasabuTebulia, Tu arsebobs obieqturi bma danaSaulsa da 
dakavebul pirs Soris, obieqturi garemoebebi, monacemebi, romlebic Seqmnis imis 
varaudis safuZvels, rom Cadenilia danaSauli da es danaSauli Cadenilia swored 
im piris mier, romelsac akaveben. `gqondes safuZvlini eWvi“, niSnavs imgvari faq-
tebisa da informaciis arsebobas, rac daakmayofilebda obieqtur damkvirvebels, 
rom pirma Caidina danaSauli. TumcaRa, ra SeiZleba CaiTvalos `safuZvlianad“, 
damokidebulia saqmis yvela garemoebaze“80. imavdroulad, eWvis [varaudis] sa-
fuZvlianobis erT-erT aucilebel elements warmoadgens misi sandooba da bona 
fides81. msgavsi midgoma brinegaris saqmeSi Camoayaliba aSS-is uzenaesma sasamarT-
lom: `safuZvliani eWvi saxezea maSin, roca faqtebi da garemoebebi, ... romlis Tao-
bazec samarTaldamcav pirs gaaCnia gonivrulad sarwmuno informacia, romelic 
aris TavisTavad sakmarisi, raTa gonivrulad windaxedulma adamianma daijeros, 
rom danaSauli iqna Cadenili an sCadian“82.

aSS-is uzenaesma sasamarTlom policiis oficris qmedebis gonivrulobis Sesa-
faseblad saWirod miiCnia fokusireba xelisuflebis interesze, rasac unda gae-
marTlebina oficris Careva moqalaqis konstituciiT dacul interesebSi. Tavisi 
moqmedebis gamarTlebisTvis policiis oficers unda mieTiTebina konkretuli da 
dasaxelebadi faqtebi, rac erTad aRebuli qmnida am faqtebis safuZvelze imgvari 
racionaluri daskvnebis gakeTebis saSualebas, romelic gaamarTlebda Carevas. 
sasamarTlos azriT, Carevis gonivrulobis Sefasebisas mosamarTles unda exel-
mZRvanela obieqturi standartiT: Carevis momentSi oficrisaTvis cnobili faq-
tebi Tu daarwmunebda gonivrulad windaxedul adamians Carevis aucileblobaSi83. 
imavdroulad, dasabuTebuli varaudis `moTxovna dakmayofilebuli unda iyos da-
kavebis momentSi, magram, Tu Tavisuflebis SezRudva grZeldeba, dakavebis Sesaxeb 
testi icvlis Tavis xasiaTs“84. 

77 iqve, ix. aseve M. W. Janis, r. S. Kay, A.W. Bradley,European Human Rights law, Text and materials, third ed. 2008,608,652.
78 В.Золотых, Заключение Под Стражу По Решению Суда»,  Интернет-журнал Ассоциации юристов Приморья  «ЗАКОН»  http://
proknadzor.ru/ Обобщение практики применения ст. 108 УПК РФ.
79 adamianis uflebebi da policia, praqtikuli kursi, adamianis uflebaTa sainformacio centri, strasburgi, 
1998w., 40.
80 Fox, Campbell and Hartley v. the United Kingdom 30.08.1990, 14 E.H.R.R.108.
81 Murray v. United Kingdom, 28.10.1994, 19 E.H.R.R.193.
82 Brinegar v. United States, 338 U>S>160,68 S.Ct.1302(1949).
83 Terry v, Ohio, 392 U.S. 1 (1968).
84 M. W. Janis, r. S. Kay, A.W. Bradley,European Human Rights law, Text and materials, third ed. 2008,652.
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Sesabamisad, im SemTxvevaSic ki, Tu Tavisuflebis SezRudvas adgili aqvs dana-
Saulis Cadenamde, dauSvebelia, Tavisuflebis aRkveTas safuZvlad daedos wi-
naswar Camoyalibebuli Sexeduleba, azri85 an SiSi imisa, Tu ra SeiZleba mohyves 
aseT qmedebas. piris mier warsulSi danaSaulis Cadenis faqti, marTalia, SeiZleba 
iyos varaudis warmoSobis mizezi, magram is ar unda iyos erTaderTi safuZveli86 
da unda ukavSirdebodes piris mier amJamad ganxorcielebul moqmedebebs87. 

miT umetes, dauSvebelia Tavisuflebis SezRudvis gamoyeneba saTanado mtkice-
bulebebis moZiebis gareSe, Sablonur formulirebebze dayrdnobiT. strasburgis 
sasamarTlom dauSveblad miiCnia mosamarTleebis mier blankebis Sevsebis praq-
tika maTSi Tavisuflebis SezRudvis Sablonur argumentaciaze miTiTebiT. kerZod, 
strasburgis sasamarTlom me-5 muxlis darRveva daadgina saqmeSi nikolaiSvili 
saqarTvelos winaaRmdeg, sadac braldebulis mimarT dapatimrebis gamoyeneba mo-
samarTlem dasabuTebulad miiCnia Semdeg garemoebebze dayrdnobiT: „[ dapatimre-
bis moTxovnis marTlzomierebis da mxareTa Suamdgomlobis ganxilvis Sedegad 
mivedi daskvnamde, rom Segrovebuli samxilebi [miTiTeba 2003 wlis ivnissa da 
ivlisSi mopovebul samxilze. ixileT punqti 18] aRZravs sakmaris eWvs, rom giorgi 
nikolaiSvilma sadavo samarTaldarRveva Caidina. samxili mopovebulia sisxlis 
samarTlis procedurebis dacviT. giorgi nikolaiSvilis dakaveba da misTvis bra-
lis wayeneba saproceso kanonis dacviT moxda. mimaCnia, rom [miTiTeba prokuroris 
saxelze] prokuroris mier dapatimrebis moTxovna dasabuTebulia da Sesabamisi 
sakanonmdeblo safuZveli gaaCnia. aqedan gamomdinare, naklebad saSiS danaSaulSi 
braldebuli g. nikolaiSvilis gaTavisuflebis SemTxvevaSi, mis mier simarTlis 
dadgenis Seferxeba an gamoZiebisaTvis da sasamarTlosTvis Tavis acileba dasabu-
Tebulia...“ 

sasamarTlom xazgasmiT aRniSna, rom `samarTalwarmoebis jerovnad ganxorcie-
lebis mizniT, erovnulma sasamarTlo instanciebma sakmarisi sizustiT unda gan-
sazRvron is motivebi, romlebsac isini TavianT gadawyvetilebebSi eyrdnobian88... 
Tumca es ar SeiZleba gagebul iqnes TiToeul argumentze detaluri pasuxis gace-
mis moTxovnad89.

amdenad, dakavebis/dapatimrebis gamoyenebisaTvis sssk moiTxovs garkveuli kav-
Siris dadgenas TavisuflebaaRkveTil pirsa da im moqmedebas Soris, romelic, 
savaraudod, warmoadgens danaSauls, aseve sakmarisi safuZvlis arsebobas imis 

85 ix. Caballero v United Kingdom, 8.2.2000 ( application π 32819/96).
86 Fox, Campbell and Hartley v. the United Kingdom 30.08.1990, 14 E.H.R.R.108.
87 ix. K.-F. v. Germany,27.11.1997,26 E.H.R.R.390, Punzelt v. the Czech Republic 25.04.2000.
88 jRarkava saqarTvelos winaaRmdeg, ganacxadi π 7932/03, 24.02.2009w par. 71, ix. aseve García Ruiz c. Espagne [GC], 
no 30544/96, § 26, CEDH 1999-I; Ruiz Torija c. Espagne, arrêt du 9 décembre 1994, série A no 303-A, § 29 ; Higgins et autres c. France, 
19 février 1998, § 42, Recueil 1998-I .
89 jRarkava saqarTvelos winaaRmdeg, ganacxadi π 7932/03, 24.02.2009w par.71; aseve (Van de Hurk c. Pays-Bas, 19 avril 
1994, § 61, série A no 288).
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mtkicebisaTvis, rom es qmedeba Seicavs im savaraudo danaSaulis niSnebs, romlis-
Tvisac sssk iTvaliswinebs aRkveTis RonisZiebis saxiT dapatimrebis gamoyenebis 
SesaZleblobas90 da marTlmsajulebis ganxorcielebisaTvis safrTxis Seqmnis91 Se-
saxeb dasabuTebuli varaudis arsebobas. magram es safuZvlebi viwrod unda iqnes 
interpretirebuli, vinaidan isini warmoadgenen gamonakliss pirovnebis Tavisuf-
lebis sabaziso garantiidan92.

dasabuTebuli varaudis standarti uzrunvelyofs pirisaTvis Tavisuflebis 
SezRudvis dasaSvebobas varaudis safuZvlianobis SemTxvevaSi da gamoricxavs 
TviTnebobas, warmoadgens piris Tavisuflebis TviTneburi SezRudvisagan dacvis 
mniSvnelovan nawils93.

1. piris mimalvis safrTxe

mimalvis safrTxe miekuTvneba sasamarTloebis mier dapatimrebis gamoyenebis 
erT-erT mTavar da yvelaze xSirad gamoyenebad safuZvels. igi ufro metad emyareba 
samarTaldarRvevis seriozulobas da sasjelis simkacres, vidre obieqtur mona-
cemebs da cnobebs, romlebic mogvcemdnen safuZvels mimalvis realuri safrTxis 
arsebobaze varaudisaTvis 94.

„mimalva gulisxmobs momaval safrTxes, rom piri Tavs aaridebs gamoZiebas da 
sasamarTlos. mimalva Tavis TavSi aseve moicavs safrTxes, rom piri gaagrZelebs 
danaSaulebriv saqmianobas, Caidens danaSauls Tundac imisaTvis, rom xelSi ar Cau-
vardes sagamoZiebo organoebs, gaanadgurebs mtkicebulebebs, Tu miecema amis saSua-
leba. saboloo jamSi, ukiduresad garTuldeba, Tu saerTod SeuZlebeli ar gax-
deba, Sesabamisi piris mimarT marTlmsajulebis ganxorcieleba95. 

ar arsebobs piris mimalvis safrTxis dasadgeni zogadi kriteriumebi da safr-
Txis arseboba saqmis yvela garemoebis analizis, yoveli konkretuli faqtis Sefa-
sebis safuZvelze unda dadgindes96. kerZod, mimalvis safrTxis arsebobis Sesafase-
blad aucilebelia pirisaTvis Seracxuli qmedebis arsis da simZimis, mosalodneli 
sasjelis simkacris, saqmis faqtobrivi garemoebebis da braldebulis pirovnuli 

90 Lukanov v. Bulgaria 20.03.1997, 24E.H.R.R.121.
91 gulisxmobs mimalvas da sasamarTloSi gamocxadebisaTvis Tavis aridebas, Semdgom danaSaulebriv saqmianobas, 
axali danaSaulis Cadenas, mtkicebulebaTa mopovebisaTvis da ganaCenis aRsrulebisaTvis safrTxis Seqmnas.
92 ix. Kurt v Turkey 25.05.1998 E.H.R.R. 373, para 122, mutatis mutandis,Quinn v France,22.03.1996, E.H.R.R. 529 para42.
93 Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutors and Lawyers, UNITED NATIONS, New 
York and Geneva, 2003, 174.
94 М. де Сальвия, Право на свободу и личную неприкосновенность, в сб. Комментарий к Конвенции о защите прав человека и 
основных свобод и практика ее применения- под общей ред. В.А. Туманова, Л.М. Энтина, М. изд-во НОРМА,2002, 66.
95 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba π2/1/415,06.04.2009.
96 ix. Letellier v. France 26.06.1991, 14 E.H.R.R 83.; Yağci and Sargin v. Turkey(1995) (Appl. No. 16419/90 and 16426/90, 8.06.1995.
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maxasiaTeblebis gaTvaliswineba. unda gadaisinjos is garemoebebi, romelTa gamoc 
piri SeiZleba miimalos. imavdroulad, drois gasvlasTan da winaswari dakavebis ad-
gilas gatarebuli vadis xangrZlivobasTan erTad97, klebulobs mimalvis safrTxec. 
pirobebi, romlebic safuZvlad daedo dapatimrebis Sesaxeb Tavdapirvel gadawy-
vetilebas, vadis gagrZelebis momentisaTvis SeiZleba Seicvalos, radgan droTa 
ganmavlobaSi SeiZleba warmoiSvas garemoebebi, romlebic amcireben piris mimal-
vis saSiSroebas98. swored amitom aucilebelia gadawyvetilebis dasabuTeba saq-
mis konkretul garemoebebze miTiTebiT, raTa mogvianebiT SesaZlebeli gaxdes imis 
gansazRvra, mocemul konkretul viTarebaSi drois gasvlam Tu SeiZleba ubiZgos 
braldebuls mimalvisken. dabolos, is faqti, rom braldeba ukve Camoyalibebulia 
ar qmnis sakmaris safuZvels mimalvis safrTxis realurobisaTvis, radgan patimro-
bis vadis gagrZeleba SeiZleba gamarTlebuli iyos mxolod im SemTxvevaSi, Tu es 
braldebebi gamyarebulia seriozuli xasiaTis msjavrdebiT, rac kvlavac saapela-
cio gasaCivrebis sagans warmoadgens99.

imavdroulad, mimalvis safrTxes ar qmnis arc sax. sazRvris daubrkoleblad 
gadakveTis SesaZleblobis arseboba, rac dResdReobiT sakmaod gamartivebulia 
calkeul saxelmwifoebTan uvizo mimosvlis arsebobis an vizis sax. sazRvarze 
miRebis SesaZleblobis pirobebSi. amitom am tipis safrTxis realurobis gansa-
zRvrisaTvis aucilebelia, rom braldebulis pirovnebis maxasiaTebeli yvela 
sxva garemoeba an adasturebdes mimalvis safrTxis arsebobas, an am safrTxes 
amcirebdes im minimumade, rac gaumarTlebels gaxdis Tavisuflebis SezRudvis 
gamoyenebas100. miT umetes, rom mimalvis safrTxes drois xangrZlivobasTan er-
Tad axasiaTebs klebis tedencia101.

sketCuri tipis dasabuTeba rwmenisa, rom braldebuli SeiZleba miimalos, rac 
emyareba mcire odenobis mtkicebulebebs, SesaZloa sakmarisi iyos Tavdapirveli 
vadiT piris Tavisuflebis SezRudvisaTvis, magram ara mas Semdeg, rac warmoiqm-
na damatebiTi mtkicebulebebis moZiebis SesaZlebloba102.

dausabuTeblad da braldebulis Tavisuflebaze uflebis xelyofad miiCneva 
braldebulis mimalvis safrTxis Sefaseba mxolod Cadenili qmedebis simZimis sa-
fuZvelze103, Tu ar xdeba saqmesTan dakavSirebuli sxva garemoebebis gaTvaliswi-

97 ix. Melnikova v. Russia 2007, ECHR Application π24552/02 ( 21.06.2007).
98 ESP-1995-2-025 a) Spain / b) Constitutional Court / c) Second Chamber / d) 26-07-1995 / e) 128/1995 / f)  / g) Boletín oficial del Estado 
(Official Gazette), 22.08.1995 / h) .
99 ESP-1997-1-008 a) Spain / b) Constitutional Court / c) Second Chamber / d) 07-04-1997 / e) 66/1997 / f)  / g) Boletín oficial del Estado 
(Official Gazette), 114, 13.05.1997, 23-28 / h) .
100 Yagci et Sargin 52, Mansur, 55.
101 М. де Сальвия, Право на свободу и личную неприкосновенность, в сб. Комментарий к Конвенции о защите прав человека и 
основных свобод и практика ее применения- под общей ред. В.А. Туманова, Л.М. Энтина, М. изд-во НОРМА,2002, 66.
102 Makarova v Russia 15217/07. 12 March 2009.
103 magaliTad, aSS-is zogierTi Stati iTvaliswinebs danaSaulis simZimes rogorc dapatimrebis gamoyenebis 
erT-erT yvelaze mniSvnelovan safuZvels. aRniSnuli ukavSirdeba braldebulis mimalvis prezumfcias an 
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neba, rogoricaa braldebulis nasamarTloba, cixeSi gatarebuli drois gavlena 
braldebulze da sxva104. recidivis safrTxis arsebobis dadasturebisaTvis ar aris 
sakmarisi mxolod wina nasamarTleobaze miTiTeba105. ar SeiZleba mimalvis safr-
Txis Sefaseba arc mxolod braldebulisaTvis mosalodneli sasjelis simkacriT 
an Sesabamis samarTaldarRvevasTan dakavSirebuli zogadi socialuri safrTxiT, 
rasac mniSvneloba aqvs mxolod sasjelis erT-erTi miznis – zogadi prevenciisaTvis 
da gulisxmobs sasamarTlos valdebulebas, jer daadginos braldebulis braleu-
loba sasamarTlo ganxilvis gziT, romlis msvlelobisas daculi iqneba sasamarTlo 
ganxilvis miukerZoebloba da braldebulis uflebebi106. swored amitom, mimalvis 
safuZvliT dapatimrebis vadis gagrZelebis mizanSewonilobis sakiTxis ganxilvisas 
aucilebelia mxedvelobaSi iqnes miRebuli iseTi garemoebebi, rogorebicaa: 

• braldebulis pirovnebis da xasiaTis Taviseburebebi107, – braldebulis 
aSkara siZulvili patimrobisadmi108, procesis mwarmoebel organoSi gamo-
ZaxebisTanave gamocxadeba109; 
• mis xelT arsebuli finansuri resursebi, qoneba, romlis datovebac mas 
mouwevs mimalvis SemTxvevaSi, ojaxuri mdgomareoba110; 
• braldebulis kavSirebi sazRvargareT da misi dakavebis qveyanaSi111; 
• mosalodneli ganaCenis simkacre;
• braldebulis winaswari patimrobis gansakuTrebuli pirobebi; 
• garantiebis xarisxi, romliTac uzrunvelyofilia piris sasamarTloSi ga-
mocxadeba112 da a.S. 

espaneTis sakonstitucio sasamarTlo aRniSnavs, rom gamoZiebis Semdgom etapze 
braldebulis mimalvis safrTxis arsebobis SefasebisaTvis damatebiT sxva mniS-
vnelovani informaciac unda iqnes ganxiluli da ara marto Cadenili danaSaulis 
seriozuloba da sasjelis simkacre113, patimrobis samarTlebrivi safuZvlebis da 

warmoadgens savaldebulo dapatimrebis safuZvels im StatebSi, sadac dauSvebelia braldebis simZimis gamo 
giraoTi gaTavisufleba. 
104 ESP-1995-2-025 a) Spain / b) Constitutional Court / c) Second Chamber / d) 26-07-1995 / e) 128/1995 / f)  / g) Boletín oficial del Estado 
(Official Gazette), 22.08.1995 / h) .
105 Mutter c. France, 44.
106 iqve.
107 ix. Letellier v. France26.06.1991, 14 E.H.R.R.83; Matznetter v. Austria 20.11.1969, 1 E.H.R.R.198, Yağci and Sargin v. Turkey Appl. No. 
16419/90 and 16426/90, 8.06. 1995).
108 ix. Stögmuller v. Austria, 10.11.1969, 1 E.H.R.R 155.
109 ix. W v. Swetzerland 26.01.1993,17 E.H.R.R 60., Nikolaishviliv Georgia, sited above.
110 ix. Letellier v. France, 26.06.1991, 14 E.H.R.R.83 ; Nikolaishvili v. Georgia sited above.
111 ix. W v. Switzerland26.01.1993,17 E.H.R.R.60 ; Punzelt v. the Czech Republic(2000) (Appl. No. 31315/96, 25.04.2000); Barfuss v. the 
Czech Republic 31.07.2000, 34 E.H.R.R.37.
112 ix. Wemhoff v. the Federal Republic of Germany 27.06.1986, 1 E.H.R.R. 55; Letellier v. France 26.06.1991, 14 E.H.R.R.83; Stögmuller 
v. Austria. 10.11.1969, 1 E.H.R.R 155.
113 espaneTis sakonstitucio sasamarTlos gadawyvetileba 15–04,1996, T. mamukelaSvili, r. tuSuri, evro-
pis qveynebis sakonstitucio sasamarTloebis gadawyvetilebebi adamianis ZiriTad uflebebTan dakavSirebiT, 
Tbilisi, 2004, 130.
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pirobebis Sefasebisas yuradRebas amaxvlebs espaneTis precedentul samarTalSi 
Camoyalibebul 2 kriteriumze, romelTa arseboba gansazRvravs braldebulis 
mier danaSaulis Cadenis da mimalvis safrTxis Sesaxeb dasabuTebul varauds: 

1. Seracxuli danaSaulis xasiaTi da simZime, mosalodneli sasjelis simkacre, 
braldebulis pirovnuli maxasiaTeblebi da saqmis garemoebebi, 

2. Tavisuflebis faqtobrivi SezRudvidan vadis gagrZelebis Sesaxeb gadawyve-
tilebis miRebamde gasuli drois xangrZlivoba. drois xangrZlivobidan gamomdi-
nare, braldebulis pirovnuli da saqmis konkretuli garemoebebis gadasinjvis 
aucilebloba114.

magram calke aRebuli arc erTi zemoT aRniSnuli garemoebis arseboba, TavisTa-
vad, ar amarTlebs Tavisuflebis SezRudvas. yovel konkretul SemTxvevaSi, safrTxe 
mTlianobaSi unda Sefasdes da ganxiluli iqnes, Tu ramdenad iZleva TiToeuli 
aseTi garemoeba piris mimalvis varaudis safuZvels, vinaidan SesaZlebelia, arc 
erTi am garemoebis arseboba ar dadasturdes, zogierTi miCneuli iqnes dausabu-
Teblad an ar asaxavdes piris realur qmedebebs115. eWvgareSea, rom dadgenileba, 
romelic yovelgvari ganmartebis gareSe stereotipuli sityvebiT asabuTebs mimal-
vis safrTxis arsebobas, ewinaaRmdegeba evropuli sasamarTlos praqtikas116. dapa-
timrebis gamoyenebisas sasamarTloebma unda gansazRvron is konkretuli garemoeba, 
romelic miuTiTebs braldebulis mimalvis safrTxeze da Seafason igi proporciu-
lobis principis mixedviTac117. adamianis uflebaTa dacvis evropulma sasamarTlom 
araerTxel aRniSna, rom, ̀ rodesac patimrobaSi myofi piris patimrobis gagrZelebis 
erTaderTi mizezi aris braldebulis mimalvis SiSi... magram misgan SesaZlebelia 
garantiis miReba, rom uzrunvelyofili iqneba [sasamarTlo procesze misi] gamo-
cxadeba, mosalodnel procesamde unda gaices misi gaTavisuflebis brZaneba“118 da 
mopovebuli iqnes sasamarTloSi misi gamocxadebis garantiebi119. magram, Tu ver 
xerxdeba aseTi garantiebis mopoveba an isini Seusabamodaa miCneuli, sasamarTlom 
ar unda gamoiyenos SedarebiT mkacri RonisZieba, Tuki imave miznis miRweva SesaZ-
lebelia naklebad mkacri iZulebis RonisZiebiT120 [sssk, muxli 198.1], magaliTad, 

114 ESP-1997-1-008 a) Spain / b) Constitutional Court / c) Second Chamber / d) 07-04-1997 / e) 66/1997 / f)  / g) Boletín oficial del Estado 
(Official Gazette), 114, 13.05.1997, 23-28 / h) .
115 ix. Stögmuller v. Austria, 10.11.1969, 1 E.H.R.R.155 ; Letellier v. France 26.06.1991, 14 E.H.R.R.83.
116 ix. Jablonski v Poland (Appl. No. 33492/96, 21.12.2000; Yağci and Sargin v. Turkey Appl. No. 16419/90 and 16426/90, 8.06. 1995).
117 CRO-2007-3-012 a) Croatia / b) Constitutional Court / c)  / d) 20-12-2007 / e) U-III-4286/2007 / f)  / g) Narodne novine (Official Ga-
zette), 1/08 / h) CODICES (Croatian, English).
118 ix. Wemhoff v. the Federal Republic of Germany 27.06.1986, 1E.H.R.R.55 ; Stögmuller v. Austria, 10.11.1969, 1 E.H.R.R.155; Letellier 
v. France 26.06.1991, 14 E.H.R.R.83; Ambruszkiewicz v Poland Appl. No. 38797/03, 4.05.2006.
119 Wemhoff v. the Federal Republic of Germany 27.06.1986, 1E.H.R.R55.
120 amitom, rodesac arsebobs kanonmdeblobiT dadgenili safuZvlebi dapatimrebis gamoyenebisaTvis, sasamarT-
lom pativi unda sces Tanazomierebis princips da gamoiyenos naklebad mkacri aRkveTis RonisZieba, Tu misi 
meSveobiTac SesaZlebelia igive miznis miRweva[CRO-2007-3-012 a) Croatia / b) Constitutional Court / c)  / d) 20-12-2007 / e) 
U-III-4286/2007 / f)  / g) Narodne novine (Official Gazette), 1/08 / h) CODICES (Croatian, English)].
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braldebulis garkveul adgilas cxovrebis, piradobis damadasturebeli dokumen-
tis Cabarebis, policiaSi periodulad gamocxadebis121 da a.S. gziT. imavdroulad, 
aucilebelia Tanazomierebis dacva, patimrobis nacvlad aRkveTis sxva RonisZiebis 
gamoyenebis SemTxvevaSi gamocxadebis da jerovani qcevis uzrunvelmyofeli Ronis-
Ziebebi unda iyos realisturi, Sesrulebadi da ar unda iyos imdenad rTuli, rom 
Tavisuflebis SezRudvisagan gaTavisuflebas daukargon misi ZiriTadi azri122.

marTlmsajulebis ganxorcielebaSi Carevis safrTxe

marTlmsajulebis ganxorcielebisaTvis xelis SeSlis safrTxe erT-erTi yvelaze 
mniSvnelovani da potenciurad yvelaze farTo gamoyenebis mqone safuZvelia. is 
SeiZleba gamoixatos mowmeze zemoqmedebaSi, mtkicebulebebis ganadgurebaSi, Ta-
namzraxvelebTan erTad erToblivi poziciis SemuSavebaSi da a.S. 

Znelia absoluturad zustad iqnes ganWvretili im piris qceva, romlis pasuxis-
gebaSi micemac xorcieldeba. amitom aRkveTis RonisZiebis SerCevis sakiTxis gan-
xilvisas dgindeba braldebulis savaraudo qceva. Tumca marTlmsajulebis ganxor-
cielebisaTvis xelis SeSlis safrTxe ar SeiZleba Zalian ganzogadebulad iqnes 
ganxiluli, sasamarTlos ar SeuZlia gaiTvaliswinos safrTxe in abstracto im faq-
tobrivi garemoebebis ararsebobis SemTxvevaSi, romlebic daadastureben safrTxis 
realurobas123. daskvna aseTi qcevis Sesaxeb unda emyarebodes ara intuitiur varau-
debs, aramed obieqturad dadgenil faqtebs da mtkicebulebebs, saqmis konkretul 
garemoebebs124, miuxedavad imisa, rom safrTxe warmoadgens Tavisuflebis SezRudvis 
mizanSewonilobis Sefasebis elements, igi ar SeiZleba dadgenili iqnes dausabuTe-
beli, abstraqtuli gancxadebebis safuZvelze125. sakmarisad ar miiCneva varaudi imis 
Sesaxeb, rom gaTavisuflebiT braldebuls miecema mowmeebze zemoqmedebis126, mtki-
cebulebebis ganadgurebis127, mtkicebulebaTa xSiri cvliT gamoZiebis gaWianurebis 

121 xorvatiis sakonstitucio sasamarTlos gaawyvetileba 02–12–1998, T. mamukelaSvili, r. tuSuri, evropis 
qveynebis sakonstitucio sasamarTloebis gadawyvetilebebi adamianis ZiriTad uflebebTan dakavSirebiT, 
Tbilisi, 2004w., ix. aseve Stögmuller v. Austria 10.11.1969, 1 E.H.R.R 155.
122 Право на свободу и личную неприкосновенность в рамках Европейской конвенции о защите прав человека (статья 5), 
interights РУКОВОДСТВО ДЛЯ ЮРИСТОВ,COUNCIL OF EUROPE, 2008, 45–46.
123 ix. Trzaska v. Poland (Appl. No. 25792/94, 11.07.2000.).
124 ix. Smirnova v. Russia, nos.46133/99 and 48183/99, §63, ECHR 2003-IX (extracts); Nikolov, cited above, §73.
125 facuria saqarTvelos winaaRmdeg, π 30779/04, 6 noemberi, 2007w. § 71.
126 ix. A. v. France 23.11.1993, 17 E.H.R.R..462; W v. Switzerland 26.01.1993, 17 E.H.R.R.60; Letellier v. France 26.06.1991, 14 E.H.R.R.83.
127 ix. Wemhoff v. the Federal Republic of Germany 27.06.1986, 1E.H.R.R55.
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an gamoZiebis SecdomaSi Sesayvanad128 mimarTuli sxva moqmedebebis ganxorcielebis 
SesaZlebloba129.

safrTxis arseboba unda iyos konkretul faqtebze da garemoebebze damyarebuli130 
da iseve, rogorc nebismier sxva mtkicebulebebTan mimarTebiT, am SemTxvevaSic unda 
iqnes Semowmebuli maTi dasaSveboba da dasabuTebuloba. sasamarTlom unda gansa-
zRvros konkretulad ra tipis qmedebebis, visTan mimarTebiT da marTlmsajulebis 
ganxorcielebisaTvis xelis SeSlis romeli xerxis an saSualebis arsebobas miiCnevs 
dasabuTebulad. mag., gamoZiebis rTuli xasiaTi zrdis mtkicebulebaTa dafarvis 
an ganadgurebis risks. mxedvelobaSi unda iqnes miRebuli aseve konkretul saqmes-
Tan dakavSirebuli specifikuri garemoebebi, romlebic braldebulis mdgomareobi-
dan gamomdinare, amarTlebs dapatimrebis gamoyenebas131. gasaTvalsiwinebelia, rom 
mowmeebze zegavlenis an mtkicebulebebis ganadgurebis safrTxe mcirdeba gamoZie-
bis mimdinareobis da saqmis warmoebis stadiis Sesabamisad. amitom Znelia saubari 
mowmeebze zemoqmedebis Tavidan acilebis safuZvliT dapatimrebis gamoyenebaze, Tu 
dasrulebulia yvela sagamoZiebo moqmedeba, dakiTxulia yvela mowme da a.S.132 miT 
umetes, aRniSnuli safuZvliT vadis gagrZeleba ar SeiZleba gamarTlebulad Cai-
Tvalos procesis dasrulebis Semdeg133.

a. danaSaulis Cadenis Tavidan acilebis aucilebloba

calkeul SemTxvevaSi dapatimrebis gamoyenebis safuZvlad sasamarTlo miiCne-
vs axali danaSaulis Cadenis Tavidan acilebas. Tavis mxriv, es safuZveli moicavs 
rogorc specialuri recidivis, aseve marTlmsajulebis ganxorcielebisaTvis 
xelis SeSlis mizniT iseTi danaSaulebis Cadenas, rogoricaa mtkicebulebaTa 
ganadgureba, mowmeebze zemoqmedeba da a.S. aRniSnuli gansakuTrebiT relevan-
turia specialuri subieqtis mqone danaSaulis SemadgenlobebTan dakavSirebiT. 
magram „danaSaulTan, romlis Cadenac piris oficialuri movaleobis Sesrulebas 
ukavSirdeba marTlmsajulebis ganxorcielebisaTvis safrTxis arseboba specia-
luri recidivis safuZvliT dausabuTebelia, Tu pirs Sewyvetili aqvs SromiTi 

128 ix. Clooth v. Belgium (Appl. No. 12718/87, 12.12. 1991.
129 ix. Trzaska v. Poland, 11.07.2000, para 65.
130 ix. Wemhoff v Germany (Appl. No. 2122/64, 27.06.1968; saqmeze Kalashnikov v. Russia 15.07.2002 sasamarTlom aRniSna, rom 
braldebulis mimarT winaswari patimrobis gamoyenebis Sesaxeb sasamarTlos gadawyvetilebaSi ar aris ara-
nairi miTiTeba im faqtebze, romlebic daamtkicebda braldebulis mxridan marTlmsajulebis ganxorcielebaSi 
Carevis safrTxis realurad arsebobas im dros. marTlmsajulebis ganxorcielebisaTvis xelis SeSlis safrTx-
is dasabuTebuloba gardauvlad Semcirda gamoZiebis mimdinareobis da mtkicebulebaTa moZiebis procesis 
dasrulebis kvalobaze Право на свободу и личную неприкосновенность в рамках Европейской конвенции о защите прав 
человека (статья 5),Interights РУКОВОДСТВО ДЛЯ ЮРИСТОВ,COUNCIL OF EUROPE, 2008, 41.
131 ix. W v. Switzerland. 26.01.1993, 17 E.H.R.R.60.
132 ix. Nevmerzhitsky v Ukraine (2005).
133 ix. Muller v. France,17.03.1997 da I.A. v. France 23.09.1998.
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xelSekruleba. imis abstraqtuli SesaZlebloba, rom igi iSovis sxva samsaxurs ar 
aris patimrobis gamoyenebis sakmarisi mizezi“134. 

sasamarTlom warmodgenil mtkicebulebebze dayrdnobiT unda gansazRvros, ra 
qmnis braldebulis mxridan danaSaulis Cadenis safrTxis arsebobis Sesaxeb dasa-
buTebuli varaudis safuZvels, konkretulad romeli danaSaulis Cadenis Tavidan 
acilebis mizniT iyenebs da ratom aris sxva aRkveTis RonisZiebebi (magaliTad, 
Tanamdebobidan gadayeneba, eleqtronuli monitoringi, garkveuli saqmianobis 
an garkveul adgilas yofnis da a.S. akrZalva) araefeqturi igive miznis misaRwe-
vad. imis gaTvaliswinebiT, rom saq. ssk krZalavs piris dasjas misi azrebis, 
zraxvebis Tu kanonsawinaaRmdego miznebis da survilebisaTvis, am SemTxvevaSic 
piris konstituciuri uflebis SezRudvas safuZvlad unda daedos konkretuli 
faqtobrivi garemoebebi da mtkicebulebebi, romlebic pirdapir miuTiTebdnen 
axali danaSaulis Cadenis Sesaxeb ganzraxvis arsebobaze. Tavisuflebis SezRudva 
gamarTlebulia, Tu mimarTulia konkretuli danaSaulis Tavidan asacileblad. 
swored amitom, ungreTis sakonstitucio sasamarTlom kanonmdeblis mier da-
saxul mizanTan araproporciulad da Sesabamisad, arakonstituciurad cno sssk 
norma, romelic iTvaliswinebda nebarTvas piris dakavebaze im mizniT, rom xeli 
SeeSala mas sxva danaSaulis CadenaSi135. analogiuri damokidebuleba aqvs stras-
burgis sasamarTlos, romelmac araerTxel aRniSna, rom aRniSnuli safuZvliT 
piris Tavisuflebis SezRudvisaTvis aucilebelia saqmeSi arsebul im faqtebsa 
da mtkicebulebebze miTiTeba, romlebic daasabuTeben gadawyvetilebis miRebis 
momentSi, rom aseTi safrTxe emyareboda realurad arsebul garemoebebs136. 

miuxedavad imisa, rom piris braldeba mZime danaSaulSi calkeul SemTxve-
vaSi ganixileba danaSaulis aRkveTis motiviT dapatimrebis gamoyenebis kano-
nier safuZvlad, xazgasmiT unda aRiniSnos, rom, dauSvebelia piris fundamentu-
ri Tavisuflebis SezRudva mxolod abstraqtul safrTxeze, stereotipebsa Tu 
SiSze137 damyarebiT. imisaTvis, rom vimsjeloT Tanazomierebis da kanonierebis 
principebis dacvaze, unda arsebobdes konkretuli faqtobrivi mtkicebuleba, 
safrTxis realuroba Sefasebuli unda iqnes saqmis garemoebaTa erTobliobis 
testiT, gaTvaliswinebuli unda iqnes braldebulis pirovneba da misi warsuli. 
magram, rogorc ukve aRniSnuli iqna, TavisTavad piris wina nasamarTloba, misi 
midrekileba danaSaulis Cadenisaken, mniSvnelovani, magram arasakmarisi safuZve-
lia Tavisuflebis SezRudvisaTvis, gansakuTrebiT, Tu Cadenili danaSaulebi 

134 xorvatiis sakonstitucio sasamarTlos gaawyvetileba 02–12,1998. T. mamukelaSvili, r. tuSuri, evro-
pis qveynebis sakonstitucio sasamarTloebis gadawyvetilebebi adamianis ZiriTad uflebebTan dakavSirebiT, 
Tbilisi, 2004w, 121.
135 iqve, ungreTis sak. sasamarTlos gadawyvetileba 08–09,1999w., 124.
136 ix. Smirnova v. Russia, 24.07.2003.
137 ix. I.A. v. France 23.09.1998.
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erTmaneTisgan xasiaTiT da simZimiT gansxvavdeba138, sasamarTlos gadawyvetile-
baSi miTiTebuli unda iqnes, savaraudod, ra moqmedebas ganaxorcielebs piri 
mis mimarT dapatimrebis argamoyenebis SemTxvevaSi da mosalodnelia Tu ara es 
uaxloes momavalSi. 

b. sazogadoebrivi wesrigis dacvis aucilebloba

aSkaraa, rom calkeuli kategoriis danaSauls misi simZimidan da masze sazoga-
doebis reaqciidan gamomdinare, SeuZlia gamoiwvios sazogadoebrivi areuloba 
da wesrigis darRveva, magram Tavisuflebis SezRudvisaTvis es motivi sakmarisad 
mxolod im SemTxvevaSi miiCneva, Tu igi emyareba faqtebs, romlebic adasture-
ben, rom gaTavisuflebas SeuZlia namdvilad gamoiwvios sazogadoebrivi wesrigis 
darRveva da safrTxec realuria139. amasTan, Tavisuflebis SezRudvis xangrZli-
voba ar unda moicavdes sasjelis elementebs. 

evropuli konvencia piris mimarT dapatimrebis gamoyenebas aseve iTvaliswi-
nebs sazogadoebrivi wesrigis dacvis mizniT, rac, rogorc wesi, braldebulis 
pirovnebidan gamomdinare, sazogadoebisaTvis realuri da konkretuli safr-
Txis Tavidan acilebas ukavSirdeba. imavdroulad, strasburgis precedentuli 
samarTali saq. sssk-is kanonmdeblobisgan gansxvavebiT, sazogadoebrivi „wesri-
gis dacvis“ cnebas farTod ganmartavs da moiazrebs rogorc braldebulisgan 
sazogadoebis dacvas, aseve Tavad braldebulis dacvas sazogadoebis da proces-
Si monawile pirebis SurisZiebisagan. Tumca aRniSnuli gamonaklis SemTxvevebs 
miekuTvneba da ar SeiZleba eyrdnobodes arc mxolod wayenebuli braldebis 
da arc mosalodneli sasjelis simkacres, safrTxe ar unda iyos moyvanili abs-
traqtulad. unda arsebobdes konkretuli faqtobrivi garemoebebi, romlebic 
miuTiTeben aseTi safrTxis realurobasa da misi Tavidan acilebis sxva saSua-
lebebis araefeqturobaze, miTiTebuli unda iqnes Sesabamisi danaSaulis buneba, 
misi Cadenis garemoebebi, braldebulis da dazaralebulis fsiqologiuri mdgo-
mareoba140, zustad unda ganisazRvros safrTxis xasiaTi da xarisxi. es sakmaod 
myife da SefasebiTi kategoriaa, vinaidan erTi da igive qmedebidan momdinare 
safrTxe SesaZlebelia sxvadasxvagvarad iqnes aRqmuli sxvadasxva eTnikur Tu 
religiur jgufebSi, sazogadoebis sxvadasxva fenebSi141. sazogadoberivi wesri-
gis xelyofis motivi piris Tavisuflebis SezRudvisaTvis sakmarisad da rele-
vanturad SeiZleba miviCnioT mxolod im SemTxvevaSi, rodesac mas safuZvlad 

138 ix. Clooth v. Belgium, Appl. No. 12718/87, 12 .12. 1991; Muller v. France,17.03.1997.
139 ix. Kemmache, 52 Tomasi, 91; I.A.c. France, 104.
140 Dummont-Maliverg v. France, 31.05.2003, par.64.
141 ix. Minimum standards for the Rights of the Accused During Arrest/ Detention- http://www.arab-niaba.org/publications/hr/jordan2/
eric2-e.pdf, 1.
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udevs faqtebi, romlebic naTelyofen, rom dakavebulis gaTavisuflebas SeeZlo, 
realurad gamoewvia sazogadoebrivi wesrigis xelyofa142. 

konvenciisgan gansxvavebiT, saqarTvelos sssk iTvaliswinebs piris mimarT sapro-
ceso iZulebis RonisZiebis saxiT Tavisuflebis SezRudvis damatebiT safuZvlebsac. 
kerZod, Tu:

a) pirs waaswres danaSaulis Cadenisas an CadenisTanave; 
b) piri dainaxes danaSaulis Cadenis adgilas da mis mimarT dauyovnebliv xor-
cieldeba sisxlissamarTlebrivi devna misi dakavebis mizniT; 
g) pirze, masTan an mis tansacmelze aRmoCnda Cadenili danaSaulis aSkara kvali; 
d) piri danaSaulis Cadenis Semdeg miimala, magram Semdgom igi TviTmxilvelma 
amoicno;
e) piri Zebnilia.

amdenad, miuxedavad imisa, rom varaudi danaSaulis Cadenis Sesaxeb, piris mier 
axali danaSaulis Cadenis an mimalvis aRkveTis aucilebloba Tavisuflebis SezRud-
vis safuZvelia, Tavisuflebis SezRudva am SemTxvevaSic ki kanonieri mxolod maSin 
iqneba, Tu:

1. misi mizania piris mimarT sisxlis samarTlebrivi devnis dawyeba da
2. uzrunvelyofili iqneba piris sasamarTlosaTvis wardgena „gonivrul vadaSi 
procesis Catarebis da gaTavisuflebis SesaZleblobis sakiTxis ganxilvis miz-
niT.

patimrobis xangrZlivoba

saqarTvelos kanonmdebloba piris Tavisuflebis SezRudvis maqsimalur vadad 
gansazRvravs 9 Tves. saqarTvelos sakonstitucio sasamarTlos ganmartebiT, sa-
qarTvelos konstituciis me–18 muxliT gansazRvruli es vada moicavs mxolod 
braldebulis patimrobis vadas da `ar Seicavs gansasjelis patimrobis vadas mis-
Tvis sasamarTlos mier konkretuli danaSaulisaTvis sasjelis Sefardebamde“. 
axali sssk kidev ufro amcirebs braldebulis mimarT dapatimrebis gamoyenebis 
vadebis xangrZlivobas da SesabamisobaSi mohyavs is saq. sakonstitucio sasamarT-
los z/a gadawyvetilebasTan. Sedegad, gamoZiebis stadiaze braldebulis pati-
mrobis maqsimaluri vada wina sasamarTlo sxdomamde Seadgens 60 dRes. axali sssk 

142 М. де Сальвия, Право на свободу и личную неприкосновенность, в сб. Комментарий к Конвенции о защите прав человека и 
основных свобод и практика ее применения- под общей ред. В.А. Туманова, Л.М. Энтина, М. изд-во НОРМА,2002, 58, 65.
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aRar iTvaliswinebs sasamarTlos mier saqmis damatebiT gamoZiebaSi dabrunebis 
da, patimrobis vadis sasamarTlos mier damatebiT gagrZelebis SesaZleblobas, 
ar adgens braldebulis mimarT dapatimrebis gamoyenebis sawyis minimalur vadas, 
riTac xels uwyobs, yovel konkretul SemTxvevaSi, misi dapatimrebis gonivru-
li vadiT gamoyenebas. iTvaliswinebs patimrobis zRvruli vadis xangrZlivobis 
Semdgom gagrZelebas `gonivrul vadamde“ dacvis mxaris dasabuTebuli Suamd-
gomlobiT da erTjeradad prokuroris SuamdgomlobiT. imavdroulad, sssk ar 
adgens aseTi gagrZelebis zRvrul xangrZlivobas an raodenobas [dacvis mxaris 
Suamdgomlobebis SemTxvevaSi]. strasburgis sasamarTlom, braldebulis inicia-
tiviT, procesis da patimrobis vadis gagrZelebis kanonierebis Sesafasebisas 
aRniSna, rom `mosmenebis sakmaod mcire nawili gadaido ganmcxadeblis moTxovniT 
da misi gancxadebebi/moTxovnebi iyo sakmaod mWermetyveli, rac procesis temps 
garkveulwilad aferxebda. Tumca Sedegad gamowveuli Seferxebebi arasodes yo-
fila mniSvnelovani moculobis da maTi xangrZlivoba iyo erTidan or Tvemde 
(ix. § 10, 12-14, 19-20). aqedan gamomdinare, sasamarTlos ar miaCnia, rom ganmcxa-
deblis moqmedebebi warmoadgenda procesis mTliani xangrZlivobis mizezs. garda 
amisa, mosmenis gadavadebis Taobaze ganmcxadeblis mier Setanili moTxovnebis 
umetesoba, gansakuTrebiT winasasamarTlo etapze, warmoadgenda mis mier sapro-
ceso uflebebis normalur ganxorcielebas, rac miznad isaxavda saWiro mtkice-
bulebebis mopovebas, romelTa gareSec saqmis momzadeba arsebiTi ganxilvisaTvis 
SeuZlebeli iqneboda“143.

rogorc ukve aRiniSna, dapatimreba gamoyenebuli unda iqnes mxolod im 
SemTxvevaSi, rodesac is emsaxureba kanonier mizans da rodesac misi xangrZli-
voba misi miznis proporciulia144. amitom saerTaSoriso samarTali gansakuTre-
bul mniSvnelobas aniWebs rogorc Tavad dapatimrebis gamoyenebis, aseve misi 
xangrZlivobis sakiTxs. magram dauSvebelia dapatimrebis vadis gonivrulobis 
da kanonierebis abstraqtulad gansazRvra. vadis gonivruloba unda Sefasdes 
TiToeuli saqmis konkretuli garemoebidan gamomdinare da mxedvelobaSi unda 
iqnes miRebuli danaSaulis xasiaTi (transsasazRvro, organizebuli danaSauli, 
terorizmi145 da a.S.), braldebulTa raodenoba, gamoZiebasTan dakavSirebuli 
sirTuleebi, samarTlebrivi sakiTxebis sirTule, braldebulis qceva146. Tumca 
aRniSnuli garemoebebic vadis xangrZlivobas mxolod im SemTxvevaSi amarTlebs, 

143 xaritonaSvili saqarTvelos winaaRmdeg, par. 42.
144 Wafa Shah, overview of case studies relating to pre-trial detention,Fair trials international- march 2009, submission to the directorate- 
General for Freedom Justice and Security of the Euroopean Commission on Issues relating to Pre-trial Detention, 3.
145 ix. magaliTad Klass and Others v. Germany, 6.09. 1978, 2.E.H.R.R 305., para 48-49& 59; Brogan and Others v. United Kingdom, 
29.11. 1988, 11 E.H.R.R.117 para 48; Murray v. United Kingdom, 28.10. 1994, 19 E.H.R.R193, para 47; Pantano v. Italy, т. 60851/00, para 
70, 6.11.2003; Van der Tang v. Spain,13.07. 1995, 22E.H.R.R262,.para 75; Chraidi v Germany (Appl. No. 65655/01, 26.10. 2006, para 37; 
W v. Switzerland 26.01.1993, 17 E.H.R.R.60.
146 Право на свободу и личную неприкосновенность в рамках Европейской конвенции о защите прав человека (статья 5), 
Interights, РУКОВОДСТВО ДЛЯ ЮРИСТОВ,COUNCIL OF EUROPE, 2008, 44.
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rodesac procesis mwarmoebeli organoebi iCenen ̀ jerovan gulmodginebas“ 147. ro-
gorc saerTaSoriso da qarTuli praqtikis Seswavla mowmobs 5.3. muxlis darRve-
vaTa mniSnelovani nawili ukavSirdeba swored procesis mwarmoebeli organoebis 
mxridan sxvadasxva formiT gamovlenili jerovani gulmodginebis ararsebobas148, 
rac SesaZlebelia ukavSirdebodes menejmentTan dakavSirebul obieqtur gare-
moebebs149 an calkeuli monawileebis mxridan movaleobebis arajerovnad Sesru-
lebas150. swored amitom, vadis gagrZelebisas sasamarTlo mxedvelobaSi iRebs 
da amowmebs erTi mxriv, braldebulis mier danaSaulis Cadenis Sesaxeb varaudis 
dasabuTebulobas da meore mxriv, procesis mwarmoebeli organoebis mier saqmis 
`jerovani gulmodginebiT warmoebas“151.

`Tavisuflebis SezRudvis xangrZlivoba ar unda aRematebodes gonivrul va-
das. aRiarebulia, rom SeuZlebelia am koncefciis gadayvana konkretul dReebs, 
kvirebs, Tveebsa Tu wlebSi an danaSaulis simZimis Sesabamis sxvadasxva perio-
debSi. imavdroulad, es cneba ar eqvemdebareba abstraqtul kontrols, vinaidan 
vadis gonivruloba Sefasebuli unda iqnes yovel konkretul SemTxvevaSi saqmis 
konkretuli Taviseburebebis gaTvaliswinebiT. Tavisuflebis SezRudva gamarT-
lebulia mxolod manam, vidre saqmis konkretuli garemoebebi metyvelebs sajaro 
interesis arsebobaze, romelic udanaSaulobis prezumfciis miuxedavad, aRema-
teba piradi Tavisuflebis pativiscemas152. procesis xangrZlivobis gonivrulobis 
Sefasebas sasamarTlo axorcielebs saqmis garemoebebidan gamomdinare da Sem-
degi kriteriumebis gaTvaliswinebiT: saqmis kompleqsuroba da sirTule, ganm-
cxadeblisa da Sesabamisi uwyebebis moqmedebebi da ganmcxadeblis interesi davis 
farglebSi (ix. Mikulić v. Croatia, no. 53176/99, §38, ECHR 2002 I)153.

147 ix. magaliTad Kalashnikov v. Russia 15.10.2002. Assenov &Others v. Bulgaria 28.10.1998., 28 E.H.R.R652.
148 ix. magaliTad, nikolaiSvili saqarTvelos winaaRmdeg [par. 78], sadac sasamarTlom ganmcxadeblis 10 Tviani 
winaswari patimrobis Sefasebisas aRniSna, rom amgvari xangrZlivi periodi miuTiTebs, rom xelisuflebam 
ver SeZlo saqme gansakuTrebuli gulisyuriT ganexila, rasac udidesi mniSvneloba aqvs winaswari dakavebis 
kanonierebis faqtis konvenciis me-5 muxlis me-3 punqtis moTxovnebTan Sedarebisas.
149 ix. Assenov &Others v. Bulgaria 28.10.1998., 28 E.H.R.R,652; Stögmuller v. Austria 10.11.1969, 1. E.H.R.R.155; Clooth v. Belgium(Appl. 
No. 12718/87, 12.12. 1991; Muller v. France 17.03.1997; Trzaska v. Poland (Appl. No. 25792/94, 11.07.2000.).
150 ix. Clooth v. Belgium. (Appl. No. 12718/87, 12.12. 1991.
151 ix. W v. Switzerland 26.01.1993, 17 E.H.R.R.60, Assenov &Others v. Bulgaria 28.10.1998., 28 E.H.R.R652 da Punzelt v. the Czech 
Republic (Appl. No. 31315/96, 25.04.2000, Melnikova v Russia 21.06.2007 ECHR Applic. π24552/02.
152 Kudla, 110.
153 Kharitonashvili v. Georgia, π41957/04, 10.02.2009, par. 41.
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vadis xangrZlivobis gadasinjvis perioduloba

dapatimrebis vadis gagrZelebis sakiTxis gadasinjva unda xdebodes kanonmde-
blobiT an sasamarTlos mier dadgenili drois gonivrulad mokle periodulo-
biT154 arsebiTi sasamarTlo ganxilvis TariRis daniSvnamde. risTvisac procesis 
mwarmoebel organos ekisreba valdebuleba, drois regularuli periodulo-
biT155 warudginos sasamarTlos mis xelT arsebuli Tavisuflebis SezRudvis sa-
fuZvlebi da braldebuls unda hqondes avtomaturi ufleba sasamarTlos winaSe 
periodul wardgenaze, misi Tavisuflebis SezRudvis perioduli, sistematuri 
gadasinjvisTvis156. imavdroulad, gadasinjvebs Soris intervalebi unda iyos xan-
mokle157 [Tavad dapatimrebis buneba `moiTxovs drois mcire periodebs gaTavisu-
flebis Sesaxeb or gancxadebas Soris], radgan konvenciidan gamomdinare, sauba-
ria RonisZiebaze mkacrad gansazRvruli vadiT. vinaidan igi emyareba ZiriTadad 
gamoZiebis swrafad Catarebis aucileblobas, intervali 1 Tvis vadiT iTvleba 
gonivrulad“158.

sasamarTlo kontroli Tavisuflebis SezRudvis kanonierebaze unda iyos ara 
marto dauyovneblivi, aramed avtomaturic. igi ar SeiZleba iqnes damokidebuli 
TavisuflebaSezRuduli piris mier gancxadebis wardgenaze. aseTi midgoma arse-
biTad Secvlida garantiis bunebas159. sssk ar adgens sasamarTlos mier avtoma-
turi perioduli kontrolis valdebulebas da amdenad, dRis wesrigSi ayenebs sss 
kanonmdeblobis harmonizacias konvenciis moTxovnebTan. Tumca facurias saqmeSi 
aRniSnul sakiTxze msjelobisas sasamarTlom aRniSna, rom, marTalia, `sisxlis 
samarTlis kodeqsi am redaqciiT ar moiTxovs xelisuflebis mier sakuTari ini-
ciativiT dapatimrebis gagrZelebis kanonierebis gadasinjvas regularuli inter-
valebiT, miuxedavad amisa, sisxlis samarTlis saproceso kodeqsis 140-e muxlis 
sadavo me-17 punqtis mixedviT, ganmcxadebels SeeZlo, patimrobis ganmavlobaSi 
dausrulebeli gamoZiebis periodSi moeTxova gasaCivrebuli RonisZiebis gada-
sinjva nebismier axal garemoebaTa SemTxvevaSi“160.

patimrobis vadis gagrZeleba SesaZlebelia mxolod im SemTxvevaSi, ̀ Tu arsebobs 
uwyveti kavSiri sasamarTlos Tavdapirvel gadawyvetilebas da ganmeorebiT dapa-

154 Herczegfalvy v Austria 10533/83, 24September 1992.
155 ix. magaliTad, Melnikova v Russia, 21.06.2007, ECHR Appl.π24552/02.
156 Васильева Елена Геннадьевна, ВОПРОСЫ УГОЛОВНОГО ПРОЦЕССА В МЕЖДУНАРОДНЫХ АКТАХ Учебное пособие,  2007 г. Баш-
кирского государственного университета, 137; Право на свободу и личную неприкосновенность европейские стандарты и рос-
сийская практика.Под общ. ред. А.В. Деменевой. Екатеринобург, Урал ун-та, 2005, 29.
157 Assenov, 162.
158 Bezicheri, 21.
159 Aquilina,49.
160 facuria saqarTvelos winaaRmdeg, ganacxadi π 30779/04, 6 noemberi, 2007w., § 55.
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timrebas Soris161. aRniSnulidan cxadia, rom gamoZiebis interesebi prevalirebs 
udanaSaulobis prezumfciaze, romlidanac gadaxveva gamarTlebulia gamoZiebis 
dasrulebis SeuZleblobiT an saqmis mometebuli sirTuliT162. swored amitom, 
sasamarTlo valdebulia, saqmis garemoebaTa erTobliobis Suqze ganixilos da 
detalurad daasabuTos braldebulis mimarT dapatimrebis vadis gagrZelebis au-
cilebloba da mizanSewoniloba, dapatimrebis vadis gagrZelebisaTvis samarTle-
brivi da faqtobrivi, procesualuri da materialur–samarTlebrivi safuZvlebis 
arseboba da maTi „relevanturoba“ da „sakmarisoba“ misi gagrZelebisaTvis. `vadis 
gagrZelebis Sesaxeb sasamarTlos gadawyvetileba unda Seicavdes `saTanado“ da 
`sakmaris“ argumentacias da exebodes mocemuli saqmis specifikas, rom gaamarT-
los Tavisuflebis SezRudva163. sxva sityvebiT rom vTqvaT, patimrobis vadis 
gagrZelebis nebismieri periodi, ganurCevlad misi xangrZlivobisa, moixovs ufle-
bamosili erovnuli xelisuflebis saTanado motivacias, romelic valdebulia, 
gamoamJRavnos `gansakuTrebuli gulisxmiereba“ am procedurebis ganxorcielebi-
sas164.

sasamarTlom unda aCvenos, rogor mivida im daskvnamde, rom vadis gagrZelebis 
ganmapirobebeli mizezi kvlavac arsebobs. vadis gagrZelebis mizezi unda iyos 
misaRwevi miznis proporciuli. saqmis garemoebebis detaluri Seswavla ar unda 
miuTiTebdes, rom dapatimrebis Semdgomi periodi iwvevs konstitutiurad dauS-
vebel disproporciulobas dapatimrebis kanonier mizansa da samarTlis normis 
mizans Soris, mocemul SemTxvevaSi – mis saerTo xangrZlivobas da mis aucileblo-
bas Soris. sasamarTlos gankargulebaSia braldebulis sasamarTloSi gamocxade-
bis uzrunvelmyofeli uamravi sxva saSualeba, maT Soris braldebulis mimarT 
dapatimrebis xalaxla gamoyenebis SesaZlebloba samarTal warmoebis SedarebiT 
gviandel stadiaze165. 

miuxedavad imisa, rom varaudis safuZvlianoba vadis gagrZelebis aucilebeli 
wina pirobaa, vadis gasvlasTan erTad igi SeiZleba aRar iqnes sakmarisi piris 
Tavisuflebis SezRudvis dasabuTebisaTvis166. vinaidan, erTi mxriv, SeiZleba ar 
dadasturdes braldebulisaTvis Seracxuli danaSaulis Cadenis faqti167, gaifan-
tos eWvi braldebulis braleulobis Sesaxeb, dadgindes braldebulis mimarT 

161 Право на свободу и личную неприкосновенность в рамках Европейской конвенции о защите прав человека (статья 5), 
Interights, РУКОВОДСТВО ДЛЯ ЮРИСТОВ,COUNCIL OF EUROPE, 2008, 11.
162 gv. 104.
163 ix. Jecius v. Lithuania, no. 34578/97, § 93, ECHR 2000-IX.
164 facuria saqarTvelos winaaRmdeg, ganacxadi π 30779/04, 6 noemberi, 2007w., § 62, ix.aseve Jablonskiv. Poland, no. 
33492/96, §80, 21 December2000.
165 CRO-2007-3-012 a) Croatia / b) Constitutional Court / c)  / d) 20-12-2007 / e) U-III-4286/2007 / f)  / g) Narodne novine (Official Gazette), 
1/08 / h) CODICES (Croatian, English).
166 Право на свободу и личную неприкосновенность в рамках Европейской конвенции о защите прав человека (статья 5), 
Interights, РУКОВОДСТВО ДЛЯ ЮРИСТОВ,COUNCIL OF EUROPE, 2008,40.
167 ix. Brogan and Others v. United Kingdom, 29.11. 1988, 11 E.H.R.R.117; Murray v. United Kingdom, 28.10. 1994, 19 E.H.R.R,193.
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ss devnis ganxorcielebis mizanSeuwonloba misi ojaxuri an janmrTelobis mZime 
mdgomareobis gamo da a.S., swored amitom, garkveuli drois Semdeg sasamarTlo 
unda darwmundes Tavisuflebis SezRudvis aucileblobaSi sxva garemoebebidan 
gamomdinare, romlebic uSualod exeba gansaxilvel ss saqmes da damajereblad 
amtkicebs braldebulis patimrobaSi yofnis vadis Semdgomi gagrZelebis aucile-
blobas168, unda Seamowmos gamoZiebis organoebis mier gamoZiebis warmoeba „jero-
vani gulmodginebiT“169, TavisuflebaSezRuduli piris qceva. imavdroulad, Tavi-
suflebaSezRuduli piris aRiareba SesaZlebelia sakmarisi iyos Tavdapirveli 
Tavisuflebis SezRudvisaTvis, magram aucileblad kargavs mniSvnelobas, Tu gamo-
Ziebis procesSi sxva aranairi mtkicebulebebis aRmoCna ar moxdeba170.

Tu vadis gagrZelebis Taobaze sasamarTlom ar gamoitana dasabuTebuli da 
argumentirebuli gadawyvetileba saqmis garemoebebis detaluri Seswavlis sa-
fuZvelze, maSin es procedura SeiZleba usamarTlobis Tavidan acilebis da bral-
debulis uflebebis dacvis garantiis nacvlad, iqces, ubralod, usamarTlobis 
konstatirebad171. 

rogorc ukve aRiniSna, gamoZiebis sawyis etapze patimroba SeiZleba gamarTle-
buli iqnes mxolod danaSaulis xasiaTis da mosalodneli sasjelis simkacriT, 
sisxlis samarTlebrivi devnis dawyebis da danaSaulis Cadenis Tavidan acilebis 
aucileblobiT, mudmivi sacxovrebeli adgilis ararsebobiT172. magram arc erTi es 
garemoeba ar aris sakmarisi patimrobis vadis gagrZelebisaTvis173. 

patimrobis vadis avtomaturi gagrZeleba... mxolod kanoniT dadgenili prezumf-
ciis gamo, romelic efuZneba braldebebis simZimesa da mimalvis, xelaxali samar-
TaldarRvevis Cadenis an molaparakebis hipoTetur saSiSorebas, ar Seesabameba 
konvenciis me-5 muxlis me-3 punqts 174.

mimalvis safrTxis sqematuri, mwiri mtkicebulebebiT gamyarebuli rwmena SesaZ-
lebelia sakmarisi iyos Tavdapirveli dapatimrebisaTvis, magram ara mas Semdeg, 
rac warmoiSoba mtkicebulebebiT misi Semdgomi gamyarebis SesaZlebloba. saxelm-
wifoebs ekisrebaT valdebuleba moiZion damatebiTi mtkicebulebebi175. 

168 ix. Punzelt. the Czech Republic (Appl. No. 31315/96, 25.04.2000. para 73; v Germany (Appl. No. 2122/64, 27.06.1968.
169 ix. mag., Scott v. Spain 18.12.1996, 24 E.H.R.R.391; kemaCi safrangeTis winaaRmdeg, 27.11.1991, § 45,59.
170 Labita v Italy, 159.
171 Право на свободу и личную неприкосновенность европейские стандарты и российская практика.Под общю редю А.В. Деме-
невой.Екатеринобург, Урал ун-та, 2005, 29.
172 Melnikova v. Russia 2007, ECHR Application π24552/02 ( 21.06.2007).
173 Stögmuller v. Austria 10.11.1969, 1. E.H.R.R.155; Clooth v. Belgium Appl. No. 12718/87, 12.12. 1991; Contrada v. Italy (Appl. No. 
27143/95, 24.08. 1998; Jėčius v. Lithuania(Appl. No. 34578/97, 31.07.2000) da Barfuss v. the Czech Republic 01.07.2000, 34 E.H.R.R.37.
174 facuria saqarTvelos winaaRmdeg, ganacxadi π 30779/04, 6 noemberi, 2007w., § 67, ix. aseve Nikolov v. Bulgaria, 
no.38884/97, § 70, 30/01/ 2003.
175 Alexsandr Makarov v Russia 15217/07, 12.03.2009.
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aucilebelia, rom Tavisuflebis SezRudvis mTeli xangrZlivobis ganmavlobaSi 
arsebobdes is mizezebi, romlebic amarTleben mis gamoyenebas176. strasburgis sasa-
marTlom saqmeze melnikova ruseTis winaaRmdeg aRniSna, rom `mudmivi sacxovre-
beli adgilis ararsebobam SeiZleba gaamarTlos dapatimrebis gamoyeneba, magram 
mxolod gamoZiebis sawyis etapze. mimalvis safrTxe aucileblad iklebs patimro-
baSi gatarebuli drois kvalobaze; braldebis simZime da mosalodneli sasjelis 
simkacre177 TavisTavad ar amarTlebs dapatimrebis vadis gagrZelebas, saxelmwifom 
detalurad unda Seamowmos da Seafasos `warmoSobili garemoebebi“ imisaTvis, rom 
moaxdinos dapatimrebis vadis gagrZelebis legitimacia. ubralo gameoreba adre 
miTiTebuli safuZvlebisa gamoZiebis Semdgom stadiebze ar gaamarTlebs dapati-
mrebas. iseve rogorc Sablonuri formulirebebi, „braldebulisaTvis Seracxuli 
danaSaulis xasiaTi da saqmeSi arsebuli mtkicebulebebi“ dapatimrebis gamoye-
nebis konkretuli motivebis miTiTebis gareSe178 ar aris sakmarisi dapatimrebis 
vadis gagrZelebis dasabuTebisaTvis. ar aris sakmarisi arc gadawyvetilebis miRe-
bis forma – blanki, romelSic mignebebi winaswar aris CabeWdili – rac mianiS-
nebs imaze, rom adgilobrivi sasamarTlos gadawyvetileba ganmcxadeblis dakavebis 
Sesaxeb ar aris miRebuli Sesabamisi samarTlebrivi wesebis dacviT179. dakavebis-
Tvis damarwmunebeli mizezebis dadgenis movaleobis Sesrulebis magivrad, sasa-
marTlos mier blankSi mocemul abstraqtul garemoebebze dayrdnobis praqtika 
adgilobrivi uwyebebis mxridan `gansakuTrebuli yuradRebis“ naklebobaze miu-
TiTebs180. sasamarTlo valdebulia, Seamowmos ara mxolod dakavebis Sesabamisoba 
erovnul saproceso kanonmdeblobasTan, aramed gamoarkvios eWvis safuZvlianoba, 
romelic dakavebis safuZveli gaxda, agreTve dakavebis miznis kanoniereba“181. igive 
garantiebi unda arsebobdes iqac, sadac iurisdiqciis meore done arsebobs amgva-
ri saqmeebis mimarT182.

iseTi sakiTxebi, rogoricaa braldebulis janmrTelobis mdgomareoba, mis 
kmayofaze arasrulwlovnebis yofnis faqti, aseve sxva alternatiuli prevenciuli 
zomebis arseboba SeiZleba mniSvnelovani iyos dapatimrebis kanonierebis sakiTxis 
gadasawyvetad183. rogorc ki aRmoifxvreba mimalvis, marTlmsajulebis ganxorcie-
lebisaTvis xelis SeSlis, sazogadoebrivi wesrigis da usafrTxoebis dacvis an 
axali danaSaulis Cadenis Tavidan acilebis safrTxe, piri dauyovnebliv unda 

176 ix. The Constitutional Court of the Republic of Criatia, Zagreb, 07.12.2005, CRO_2006-1-001 I-I-906/2000, § 10 iqve.
177 ix. Matznetter v. Austria 20.11.1969, 1 E.H.R.R198.; Letellier v. France, 26.06.1991, 14 E.H.R.R.83; Yağci and Sargin v. Turkey (Appl. 
No. 16419/90 and 16426/90, 8.06.1995 & Muller v. France 17.03.1997.
178 ix. magaliTad, Demirel v Turkey (Appl. No. 39324/98, 28.01.2003). § 58.
179 ix. aseve belevicki ruseTis winaaRmdeg, π 72967/01, § 111, 01.03.2007 w.
180 nikolaiSvili saqarTvelos winaaRmdeg, §73, ix. facuria saqarTvelos winaaRmdeg, №. 30779/04, § 74, 06.11.2007w., 
g.k. poloneTis winaaRmdeg, π 38816/97, § 84, 20.01.2004 w.
181 nikolaiSvili saqarTvelos winaaRmdeg. ix. aseve brogani da sxvebi gaerTianebuli samefos winaaRmdeg, §.65.
182 nikolaiSvili saqarTvelos winaaRmdeg §92, ix. navara safrangeTis winaaRmdeg, 23.11.1993w., seria `a“, π 273-
`b“, § 28; toTi avstriis winaaRmdeg, 12.12.1991w., seria `a“, π 224, § 84).
183 21.06.2007 Applic. π24552/02.
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gaTavisufldes. swored amitom, vadis gagrZeleba maSin aris dasaSvebi, rodesac 
arsebobs vadis gagrZelebisaTvis arsebiTi xasiaTis mizezebi184 da es mizezebi 
ukavSirdeba braldebulis pirovnebas, ris gamoc, Tavisuflebis aRkveTis vadis 
gagrZeleba SeiZleba gaumarTlebeli iyos mZime da gansakuTrebiT mZime katego-
riis danaSaulebTan mimarTebiTac ki185. magram zustad dadgena imisa, Tu ra momen-
tidan aris saWiro Semdgomi damatebiTi garemoebebis dadgena dapatimrebis vadis 
gagrZelebisaTvis, SeuZlebelia. yoveli saqme arsebiTad unda iqnes Sefasebuli 
im momentis zustad gasazRvrisaTvis, rodesac braldebas ekisreba valdebuleba, 
warmoadginos damatebiTi mtkicebulebebi gamosaZiebel danaSaulSi braldebulis 
braleulobis dasabuTebul varaudze meti186.

daskvna

miuxedavad imisa, rom axali sssk adgens dapatimrebis maqsimalurad SemWi-
droebul vadebs, axdens Tavisuflebis prezumfciis da kanonierebis principebis 
deklarirebas, Semoaqvs dapatimrebis gamoyenebis erTiani standarti yvela kate-
goriis braldebulebis mimarT da adgens, rom dapatimrebis gamoyeneba daiSveba 
im kategoriis danaSaulTan mimarTebiT, romlisTvisac ssk iTvaliswinebs sasje-
lis saxiT Tavisuflebis aRkveTas. aucileblobaze dafuZnebuli testis SemoReba 
misasalmebelia, Tumca, meore mxriv, gulisxmobs mZime avadmyofis, orsulebis da 
arasrulwlovnebis mimarTac erTnairi standartebis SemoRebas. 

sssk ar gansazRvravs mosamarTlis mier patimrobis gamoyenebis maqsimalur xan-
grZlivobas, rac ar gamoricxavs mosamarTlis uflebas pirvelive jerze gamoiye-
nos braldebulis mimarT patimroba 60 dRis an saqmeze gamoZiebis mimdinareobis 
mTeli vadiT. 205-e muxlis me-3 nawili adgens, rom braldebulis patimrobis 
vada winasasamarTlo sxdomamde ar unda aRematebodes misi dakavebidan 60 dRes. 
am vadis gasvlis Semdeg braldebuli unda gaTavisufldes patimrobidan garda 
208.3 gaTvaliswinebuli SemTxvevisa. magram vadis gansazRvra terminiT `winasa-
samarTlo sxdomamde“, imis miTiTebis gareSe, Tu ras moiazrebs kanonmdebeli am 
cnebaSi, sxdomis gaxsnas Tu sxdomaze 205-e muxlis Sesabamisad aRkveTis Ronis-

184 xorvatiis sakonstitucio sasamarTlos gaawyvetileba 02–12,1998; T. mamukelaSvili, r. tuSuri, evro-
pis qveynebis sakonstitucio sasamarTloebis gadawyvetilebebi adamianis ZiriTad uflebebTan dakavSirebiT, 
Tbilisi, 2004w.
185 I.A. v. France, 23.09.1998; Letellier v. France 26.06.1991, 14 E.H.R.R.83.
186 Право на свободу и личную неприкосновенность в рамках Европейской конвенции о защите прав человека (статья 5), 
interights РУКОВОДСТВО ДЛЯ ЮРИСТОВ,COUNCIL OF EUROPE, 2008,40.
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Ziebis sakiTxis Taobaze gadawyvetilebis miRebas; gaurkvevelia. mocemuli for-
mulireba safuZvels iZleva daskvnisaTvis, rom sasamarTlos sxdomis gaxsnidan 
aRkveTis RonisZiebis sakiTxis gadawyvetamde [rac Seadgens maqsimum 24 saaTs] pi-
risaTvis Tavisuflebis SezRudva kanonier safuZvels moklebulia, razec araer-
Txel miuTiTa strasburgis sasamarTlom187.

piris Tavisuflebis da usafrTxoebis uflebis ganuxreli dacviT saxelmwifo 
xels uwyobs Tavisi usafrTxoebis dacvas, romlis gareSec SeuZlebelia adamia-
nis uflebebis srulyofili realizeba188. aRniSnuli ki Tavis mxriv gulisxmobs 
Tavisuflebis SezRudvebis safuZvlebis da wesis mkacri sakanonmdeblo regla-
mentaciis paralelurad, dakavebis uflebamosilebis mqone pirTa wris SezRud-
vas. axali sssk aviwroebs Tavisuflebis SezRudvis uflebamosilebis mqone pirTa 
wres da maT miakuTvnebs mxolod gamoZiebis Catarebis uflebis mqone organos 
im TanamSromels, romelic asrulebs operatiul funqciebs, sazogadoebrivi wes-
rigis dacvis movaleobas, awarmoebs gamoZiebas an sisxlis samarTlebriv devnas. 
krZalavs kerZo pirebis mxridan braldebulis dakavebis SesaZleblobas sssk-is 
171-e muxliT gaTvaliswinebul SemTxvevebSic ki [maT Soris, danaSaulis Cadenis 
faqtze piris waswrebis SemTxvevaSic], riTac uzrunvelyofs dacvis damatebiTi 
garantiebis dadgenas. 

imavdroulad, rogorc aRiniSna, saxelmwifos usafrTxoebas da pirovnul Ta-
visuflebas Soris WeSmariti balansis dacvisaTvis uzrunvelyofili unda iqnes, 
rom Tavisuflebis nebismieri SezRudva ss procesSi emyarebodes sagamonakliso 
safuZvels, warmoadgendes gansakuTrebul zomas, iyos obieqturad gamarTlebuli 
da gonivrulad xangrZlivi189. rogorc sasamarTlo praqtikis Seswavla gviCvenebs, 
SenarCunebulia dapatimrebis gamoyenebis mcired, magram mainc mzardi tendencia 
[2009 wels Seadgenda 51.1%, xolo 2010 wlis pirvel kvartalSi 52.6%, maSin 
rodesac 2008 wels 45,3%-ia]. sakmaod maRalia sasamarTloebis mier winaswari 
patimrobis gamoyenebis SemTxvevebi da xSiria dapatimrebis gamoyeneba arasru-
lwlovnebis, xandazmulebis Tu avadmyofebis mimarTac, dapatimrebis gamoyeneba 
e.w. Sablonuri dasabuTebebiT srulyofili da detaluri argumentaciis gareSe. 
samwuxarod, xSir SemTxvevaSi mosamarTleebi eTanxmebian braldebis mxaris mier 
warmodgenil mwir argumentacias, ar ixilaven saqmis konkretul faqtobriv gare-
moebebs zemoT aRniSnuli mimarTulebiT, TavianT gadawyvetilebebSi detalurad 
ar asabuTeben, romel konkretul garemoebas eyrdnoba varaudi braldebulis 
mimalvis Tu marTlmsajulebisaTvis xelis SeSlis Taobaze, dapatimrebis gamoye-
nebis aucileblobas da proporciulobas. maTi gadawyvetilebebi xSir SemTxve-
vaSi moklebulia saqmeSi arsebuli masalebis detalur da siRrmiseul, kritikul 

187 ix. magaliTad, ramiSvili da koxreiZe saqarTvelos winaaRmdeg, ganacxadi π 170406, 13.01.2009.
188 Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutirs and Lawyers, 211.
189 Y. Aydin, The delimination of the scope of one of the guarantees of personal security set out in the European Convention on Human 
Rights, p. 14.
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analizs. ris gareSec kanonmdeblobiT dadgenili garantiebis arseboba azrs da 
praqtikul daniSnulebas kargavs, amis Sesaxeb araerTxel miuTiTa evropulma 
sasamarTlom190. 

axali sssk, aRkveTis RonisZiebebTan erTad, adgens braldebulis mimarT aRkve-
Tis RonisZiebis gamoyenebis miznebis misaRwevad aucilebeli iZulebis sxva Ro-
nisZiebebis gamoyenebis SesaZleblobas, adgens erTdroulad ramdenime maTganis 
gamoyenebis SesaZleblobas da amave dros adgens maT mxolod sanimuSo Camona-
Tvals, riTac xels uwyobs, erTi mxriv, e.w. samosamarTlo samarTlis Camoyali-
bebas da meore mxriv, dapatimrebis SemTxvevebis maqsimalurad Semcirebas. aR-
niSnulidan gamomdinare, kidev ufro izrdeba dapatimrebis gamoyenebis da misi 
xangrZlivobis dasabuTebis aucilebloba. 

axali sssk-is 206–e muxli [aseve 207-e muxli] sakmaod detalurad aregulirebs 
aRkveTis RonisZiebis gamoyenebasTan dakavSirebuli Suamdgomlobis dasaSvebo-
bis ganxilvis kriteriumebs da mosamarTlebs avaldebulebs, Seamowmon Suamd-
gomlobis faqtobrivi da formaluri (saproceso) safuZvlebis arseboba, magram 
arafers ambobs mosamarTlis valdebulebaze, detalurad daaasabuTos Suamd-
gomlobis arsebiTi ganxilvs Sedegad miRebuli gadawyvetileba saqmeSi arsebul 
faqtobriv garemoebebze miTiTebiT. kerZod, 206-e muxlis me-6 punqtis Tanaxmad, 
`aRkveTis RonisZiebis gamoyenebis, Secvlis an gauqmebis Sesaxeb ganCinebaSi unda 
aRiniSnos: ganCinebis Sedgenis TariRi da adgili, mosamarTlis, prokuroris, 
braldebulisa da misi advokatis vinaoba, wardgenili braldebis arsi, miTiTeba 
aRkveTis RonisZiebis gamoyenebis, Secvlis an uaris Tqmis Sesaxeb. amasTanave, 
zustad unda mieTiTos, ra aris ganCinebis arsi da visze vrceldeba; romeli 
Tanamdebobis piri an organoa valdebuli, Seasrulos ganCineba; misi gasaCivrebis 
wesi; mosamarTlis xelmowera da sasamarTlos beWedi“. amdenad, sssk formalu-
rad ar adgens miRebuli gadawyvetilebis dasabuTebis valdebulebas.

rogorc aRiniSna, magistrati mosamarTleebisaTvis gankuTvnili praqtikuli 
rekomendaciebis Tanaxmad, „mosamarTlem unda daasabuTos romeli faqtobrivi 
Tu saproceso garemoeba [Tu orive erTad] gamoricxavs aRkveTis RonisZiebis 
gamoyenebas an romeli faqtobrivi Tu saproceso garemoeba [Tu orive erTad] 
asabuTebs, vTqvaT, giraos gamoyenebis sakmarisobas aRkveTis RonisZiebis gamoye-
nebis miznebis uzrunvelsayofad“191. amave dros, aRkveTis RonisZiebis saxiT, 
konkretuli saxis gamoyenebis dasabuTebisaTvis sasamarTlos ganCinebis samoti-
vacio nawilSi rekomendaciebi iTvaliswinebs Semdegi saxis sanimuSo formulire-
bis gakeTebas „braldebulis dakavebisas, braldebulis saxiT pasuxisgebaSi mice-

190 ix. magaliTad, Z.N.S. v. TURKEY(Application no. 21896/08),19.01.2010; mutatis mutandis, Stoichkov v. Bulgaria, no. 9808/02, § 66 
in fine, 24 March 2005; and Vachev v. Bulgaria, no. 42987/98, § 71, ECHR 2004-VIII.
191 praqtikuli rekomendaciebi sisxlis samarTlis procesis ZiriTad sakiTxebze magistrati mosamarTlisaTvis, 
24.12.2007, 22.
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misas, mtkicebulebaTa mopovebisa da damagrebisas. arsebiTi xasiaTis saproceso 
darRvevebis daSvebis faqti, rac gamoiwvevda aRkveTis RonisZiebis gamoyenebaze 
uaris Tqmas, saqmis masalebiT [Sesabamisi sagamoZiebo da sxva saproceso moqmede-
bebis oqmebiT] ar dasturdeba. 

braldebulis saxiT pasuxisgebaSi micemis dadgenilebaSi miTiTebuli mtkice-
bulebis [SeiZleba CamoiTvalos mag., Cxrekis, amocnobis oqmebi da a.S] da sxva 
masalebis Sesabamisad, saxezea sakmarisi faqtobrivi safuZvlebi [sakmarisi mtki-
cebulebebi] braldebiT gaTvaliswinebuli qmedebisaTvis braldebulis mimarT 
aRkveTis RonisZiebis gamoyenebisaTvis“192. 

Sesabamisad, mosamarTles formalurad ar ekisreba valdebuleba, imsjelos mxa-
reTa SuamdgomlobaSi miTiTebul da maT mier procesze damatebiT warmodgenil 
mtkicebulebebze, ar ekisreba valdebuleba, amtkicos piris mimalvis an marTlm-
sajulebis ganxorcielebisaTvis xelis SeSlis safrTxis realuroba zemoT aRniS-
nuli kriteriumebis mixedviT. 

sakiTxs damatebiT aqtualobas sZens is faqtic, rom axali sssk dapatimrebis 
minimaluri vadis argansazRvriT da dapatimrebis gadasinjvis periodulobis 
ganusazRvrelobiT, marTalia, iTvaliswinebs procesSi ufro maRali standartis 
SemoRebas, rac gulisxmobs saqmis garemoebebidan gamomdinare dapatimrebis va-
dis individulizaciis SesaZleblobas, magram, imavdroulad, qmnis dapatimrebis 
gamoyenebis yvela SemTxvevaSi avtomatur reJimSi piris Tavisuflebis SezRud-
vis SesaZleblobas 60 dRiT. miuxedavad imisa, rom strasburgis precedentuli 
samarTali 2 TviT Tavisuflebis SezRudvas ar miiCnevs darRvevad, igi xazgasmiT 
aRniSnavs vadis damokidebulebas sagamoZiebo organoebis mier maTze dakisre-
buli valdebulebebis jerovani keTilsindisierebiT ganxorcielebis sakiTxTan 
da adgens, rom dauSvebelia Tavisuflebis SezRudva gamoZiebis xelSewyobis miz-
nebidan gamomdinare, dapatimrebis gamoyeneba gamoZiebis mTeli vadiT da a.S.

sssk ar iTvaliswinebs arc dapatimrebis vadis gagrZelebis safuZvlebis Camo-
naTvals da moqmedi sssk-isgan gansxvavebiT, saerTod ar adgens vadis gagrZele-
bis iseT kriteriums, rogoricaa saqmis sirTule, braldebis simZimis Secvla da 
a.S. imavdroulad, braldebis mxares formalurad aRar ekisreba arc patimro-
bis vadis gagrZelebis dasabuTebulobis da aucileblobis, gamoZiebis organoe-
bis mxridan jerovani gulmodginebiT saqmis warmoebis mtkicebis valdebuleba, 
vinaidan sssk saerTod aRar adgens patimrobis vadis gagrZelebis instituts. 
Sesabamisad, ar iTvaliswinebs arc imas, Tu ra sabuTebis safuZvelze, vadis gas-
vlamde ramdeni dRiT adre da rogori proceduriT unda ganixilos sasamarTlom 
vadis gagrZelebis sakiTxi.

192 iqve, gv.21.
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TavisuflebaSemzRudveli saproceso iZulebis  
RonisZiebebis gamoyenebis saerTaSoriso-samarTlebrivi standartebi

sssk-is muxli 206.8 dacvis mxares aRkveTis RonisZiebis Secvlis an gauqmebis 
Taobaze sasamarTlosTvis SuamdgomlobiT mimarTvis uflebas aniWebs nebismier 
momentSi, magram im pirobiT, rom Suamdgomlobis Setana unda ukavSirdebodes 
axali garemoebis gamovlenas, romelic aRkveTis RonisZiebis SerCevisas cnobili 
ar iyo. Sesabamisad, aRkveTis RonisZiebis gamoyenebis gadasinjva sssk-iT ar aris 
gaTvaliswinebuli, Tu saqmeze ver moxerxda axali garemoebis gamovlena. saki-
Txs arTulebs isic, Tu ras miiCnevs sasamarTlo aseT axal garemoebad. kerZod, 
ganixilavs Tu ara sasamarTlo aRkveTis RonisZiebis Secvlis sakiTxs, Tu bral-
debulis mamxilebeli mtkicebulebebis moZieba ganxorcielda Tavdapirveli 15 
dRis ganmavlobaSi, daikiTxa da amoRebuli iqna yvela is mtkicebuleba, romlis 
mopovebisaTvis xelis SeSlac potenciurad SeeZlo braldebuls, xolo, momdevno 
15 dRis manZilze saqmeze sagamoZiebo moqmedebebi ar xorcieldeba da a.S. muxlis 
redaqciis sityvasityviTi analizidan gamomdinare, axali arsebiTi garemoebis 
gamovlenis mtkicebis tvirTi dacvis mxares ekisreba, maSin rodesac `habeas cor-
pus“ samarTalwarmoeba gulisxmobs, rom piri, romelic mimarTavs kontrolis 
moTxovniT, Tavdapirvelad unda prima facie mtkicebuleba waradginos da mopasuxe 
xelisuflebam, romelsac mtkicebis tvirTi akisria, unda daasabuTos dapatimre-
bis Sesaxeb gadawyvetilebis kanoniereba193.

saqarTvelos konstitucia gansazRvravs Tavisuflebis aRkveTis diferencire-
bul [9 Tve, 48 sT, 24sT] maqsimalur vadebs, magram dums Tavisuflebis aRkveTis 
vadebis gonivrulobis Taobaze, rac gansxvavdeba maqsimaluri vadebis dacvis 
moTxovnisagan194. sssk imeorebs konstituciis am debulebas, magram ar avsebs mis 
xarvezs. yovelive zemoT aRniSnulidan gamomdinare, miuxedavad imisa, rom sssk 
adgens dapatimrebis gamoyenebis zRvrul xangrZlivobas rogorc wina sasamarT-
lo sxdomamde, aseve saqmis mTel xangrZlivobasTan mimarTebiT, aRniSnuli ar 
gamoricxavs ss procesSi dapatimrebis vadis aragonivrulobas misi xanmokleobis 
safuZvliT, vinaidan swored saqmis konkretuli garemoebebi da ara meqanikurad 
vadis xangrZlivoba gansazRvravs vadis gonivrulobas. 

axali sssk, marTalia, mniSvnelovnad amcirebs aRkveTis RonisZebis saxiT dapa-
timrebis xangrZlivobas da patimrobis sawyisi minimaluri xangrZlivobis dere-
glamentaciiT procesis mwarmoebel subieqts saqmis garemoebebis da braldebu-
lis pirovnebis gaTvaliswinebiT, Tanazomieri da samarTliani vadis dawesebis 
SesaZleblobas aniWebs, magram ar adgens misi xangrZlivobis gadasinjvis savalde-
bulo periodulobas, riTac qmnis sasamarTlos mier gamoZiebis warmoebis mTeli 
vadiT dapatimrebis gamoyenebis SesaZleblobas. es ki mniSvnelovanwilad ewinaR-
mdegeba saerTaSoriso standartebsa da strasburgis sasamarTlos precedentul 
samarTals. swored amitom gansakuTrebuli mniSvneloba eniWeba patimrobis va-

193 gv.109.
194 ix. konstituciis me-18 muxli.
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lali fafiaSvili

dis monitoringis efeqtiani meqanizmebis SemoRebas da braldebis mxaris diskre-
ciuli uflebamosilebis gonivrulad SezRudvas, vadis gadasinjvis gonivruli 
periodulobis dadgenas sasamarTlos mier. miT umetes, rom sssk iTvaliswinebs 
gamoZiebis da ss devnis vadis gagrZelebas sssk-iT dadgenili farglebis Semde-
gac braldebulis SuamdgomlobiT samarTliani sasamarTlo ganxilvis miznebis 
uzunvelyofisTvis. 

amdenad, miuxedavad imisa, rom axali sssk eyrdnoba piris Tavisuflebis prezu-
mfciis princips, adgens dapatimrebis da dakavebis sagamonakliso safuZvliT ga-
moyenebis princips, saerTaSoriso valdebulebebis Sesruleba da standartebis 
dakmayofileba ss procesSi mniSvnelovanwilad mainc damokidebuli iqneba, erTi 
mxriv, procesis mwarmoebeli pirebis keTilsindisierebaze da maTTvis miniWe-
buli diskreciuli uflebamosilebis jerovnad ganxorcielebaze, meore mxriv, 
saproceso kanonmdeblobis daxvewis mizniT masSi cvlilebebis Setanaze an saer-
TaSoriso moTxovnebis Sesabamisi erTiani sasamarTlo praqtikis Camoyalibebaze. 


