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profesori arne marian mavCiCi

iuridiul mecnierebaTa doqtori.

1. gansxvavebuli/Tanmxvedri azri – zogadi SeniSvnebi

evropis sakonstitucio sasamarTloebisa da sakonstitucio kontrolis gan-
maxorcielebeli anglo-amerikuli sasamarTloebis gadawyvetilebebs Soris 

1 avtori: arne mavCiCi, daamTavra liublianis samarTlis skola (bakalavriati). swavla ganagrZo doqtoranturaSi 
zagrebis universitetSi. 1976 wlidan 2009 wlamde xelmZRvanelobda sloveniis sakonstitucio sasamarTlos sain-
formacio, analitikisa da saerTaSoriso TanamSromlobis departaments. 1981 wlidan aris liublianis universitetis 
samarTlis skolis ufrosi specialist-mrCeveli, brdos administraciul da evropul swavlebaTa skolis adamianis 
uflebaTa departamentis profesori da 2003 wlidan evropis samarTlis skolis (nova goricaSi) profesori. prof. 
arne mavCiCi sloveniis warmomadgeneli iyo evropis sabWosTan arsebul veneciis komisiaSi (demokratia kanonis meS-
veobiT) 1991 wlidan 2009 wlamde da erovnuli korespondenti ACCPUF parizSi 1998-dan 2009 wlamde. amas garda, is 
adamianis uflebaTa dacvis eqspertTa qselis wevri iyo 2002-2006 wlebSi da EU FRALEX-wevri 2006 wlidan. is gaxlavT 
fulbraitis stipendianti 2001-2002 wels; 1992-dan 2009 wlamde xelmZRvanelobda sloveniiis sakonstitucio sa-
samarTlos periodul gamocemas. 1998 wlidan sloveniis kluveris sakonstitucio samarTlis enciklopediis Tanaav-
toria. prof. arne mavCiCi sakonstitucio samarTlisa da samarTlebrivi informaciis sferoSi ramdenime naSromis da 
270-ze meti werilisa da angariSis avtoria. is aqtiurad muSaobs agreTve sakonstitucio kontrolis Teoriisa da 
adamianis uflebaTa dacvis sferoebSi.
2 moxseneba momzadda saqarTvelos sakonstitucio sasamarTlos mier organizebuli Savi zRvis regionuli konferenci-
isTvis Temaze: gansxvavebuli da Tanmxvedri mosazrebebis mniSvneloba sasamarTlo meTvalyureobis ganviTarebisTvis. 
konferencia Catarda evropis sabWos veneciis komisiasa da germaniis teqnikuri TanamSromlobis sazogadoebasTan 
TanamSromlobiT saqarTveloSi, qalaq baTumSi, 2010 wlis 17-18 seqtembers.
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arsebiTi sxvaobaa. evropis sakonstitucio sasamarTloebi `arapirad“ gadawyve-

tilebebs iReben erToblivad, xolo anglo-amerikul sasamarTloebSi indivi-

dualur mosamarTleebs maTSi piradi wvlili SeaqvT. evropuli sasamarTloebis 

gadawyvetilebidan ar Cans, is erTxmad iyo miRebuli Tu xmaTa umravlesobiT, 

ufro metic, saerTod ucnobia, Tu ra pozicia gamoxata romelime mosamarTlem 

kenWisyrisas. anglo-amerikuli tipis gadawyvetilebaSi ki cxadia, Tu rogor iqna 

gadawyvetileba miRebuli – erTxmad Tu xmaTa umravlesobiT, Cans, Tu rogor 

uyara kenWi gadawyvetilebas nebismierma mosamarTlem da, ufro metic, Tu rome-

lime mosamarTle ar eTanxmeba umravlesobis azrs, is gadawyvetilebis miseul 

interpretacias gadmoscems an

• Tanmxvedr mosazrebaSi, roca mosamarTle eTanxmeba gadawyvetilebas, magram 

ara motivacias;

an

• gansxvavebul mosazrebaSi, roca mosamarTle gadawyvetilebas ar eTanxmeba.

Tavdapirvelad gansxvavebul/Tanmxvedr mosazrebas mxolod aSS-isa da saerTo 

samarTlis an amerikuli tradiciebis saxelmwifoebSi, didi britaneTis Tanamego-

brobaSi, centralursa da samxreT amerikaSi, skandinaviasa da iaponiaSi aRiarebd-

nen. droTa ganmavlobaSi, uamravi Teoriuli Tu politikuri dabrkolebis Semdeg, 

gansxvavebulma/Tanmxvedrma mosazrebam fexi moikida kontinenturi (evropuli) 

samarTlis sistemebSic. evropis calkeuli qveynebis sakonstitucio/sasamarTlo 

meTvalyureobis sistemebi dascildnen gadawyvetilebis miRebis im formas, rome-

lic avstriuli modelisTvis aris damaxasiaTebeli; isini nawilobriv uaxlovdebian 

amerikuli tipis gadawyvetilebas, romelmac Semoitana gansxvavebuli/Tanmxvedri 

mosazreba sakonstitucio sasamarTloebis gadawyvetilebebSi (gansakuTrebiT ki 

axali demokratiuli saxelmwifoebis mier danergil sakonstitucio/sasamarTlo 

meTvalyureobis sistemebSi).

rac Seexeba am moxsenebaSi ganxilul gadawyvetilebebs, SeiZleba iTqvas, rom maT-

ze gamoTqmuli gansxvavebuli/Tanmxvedri mosazrebebi ori saxisaa, kerZod:

• sajaro, romelic qveyndeba Sesabamis gadawyvetilebasTan erTad; 

• anonimuri, romelic werilobiT erTvis gansaxilveli saqmis Sida nawils.

zogierTi sakonstitucio kontrolis sistema ar aRiarebs gansxvavebul/Tanmxve-

dr azrs, magram saidumlod inaxavs kenWisyris Sedegebs, arc maT aqveynebs da arc 

kenWisyraSi monawile mosamarTleTa vinaobas3. yvelaze metad es praqtika gavrce-

3 mag., avstria, belgia, safrangeTi, irlandia, italia.
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lebulia xorvatiaSi4, germaniaSi5, saberZneTSi,6 ungreTSi7, portugaliaSi8, slove-
niaSi9, CileSi10, espaneTSi11, saqarTveloSi12, aseve argentinaSi, kanadaSi, norvegiaSi, 
makedoniaSi, montenegroSi, serbeTSi, bosniasa da hercegovinaSi, amerikaTSoris 
sasamarTloSi, poloneTSi, estoneTSi, rumineTSi, moldaveTSi, bulgareTSi, azer-
baijanSi, TurqeTSi, ukrainaSi, somxeTSi da a.S. portugaliaSi kenWisyris Sedegebi 
da mosamarTleTa vinaoba tradiciulad sul qveyndeboda, vinaidan sakonstitucio 
sasamarTlos gadawyvetilebebi Seicavda mosamarTleTa saxelebs da gvarebs. meore 
mxriv, espaneTSi didi yuradReba miiqcia gansxvavebuli/Tanmxvedri mosazrebebis 
xSirad gamoCenam. aq es praqtika orive formiT gvxvdeboda (gansxvavebuli azri, 
Tanmxvedri azri). magram gansxvavebul/Tanmxvedr azrs ar iyeneben evropis Tana-
megobrobis marTlmsajulebis sasamarTloSi, romelic luqsemburgSi mdebareobs, 
Tumca am praqtikas aRiarebs evrokomisiac13 da adamianis uflebaTa evropuli sasa-
marTloc strasburgSi14.

2. ramdenime saxelmwifoSi arsebuli praqtika dawvrilebiT

avstriaSi samarTalmcodneTa nawili momxrea, rom gadawyvetilebaTa samarT-
lebrivi xarisxis gasaumjobeseblad Semotanil iqnes damoukidebeli azri. isini 
agreTve ibrZvian, rom sasamarTlo ufro Ria gaxdes, vinaidan sasamarTlo, rogorc 
isini amboben, mTlianobaSi Zalian araprognozirebadi gaxda. Teoriuli Tvalsa-
zrisiT, mniSvnelovani unda iyos piradi azrebis gacnoba da maTi gaxmaureba iq, 
sadac kanoni mosamarTlis diskrecias uSvebs da sadac mosamarTle am diskreciiT 

4 aqti sakonstitucio sasamarTlos Sesaxeb, muxli 19 (4).
5 aqti federaciuli sakonstitucio sasamarTlos Sesaxeb, muxli 30 (2). amas garda, gansxvavebul azrs iyenebs 
germaniis ramdenime landis sakonstitucio sasamarTloc, mag., bavariis (aqti sakonstitucio sasamarTlos 
Sesaxeb, muxli 25 (5), sakonstitucio sasamarTlos reglamenti, muxli 4); berlinis (aqti sakonstitucio sa-
samarTlos Sesaxeb, muxli 29 (2); bremenis (sakonstitucio sasamarTlos reglamenti, muxli 13 (3); hamburgis 
(aqti sakonstitucio sasamarTlos Sesaxeb, muxli 22 (4,5) da sakonstitucio sasamarTlos reglamenti, muxlebi 
27 da 28); qvemo saqsoniis (sakonstitucio sasamarTlos reglamenti, muxli 11 (2)).
6 konstitucia, muxli 93 (3); aqti π184/1975, muxli 35-38.
7 aqti sakonstitucio sasamarTlos Sesaxeb, muxli 22.
8 aqti π28/1982 sakonstitucio sasamarTlos Sesaxeb, muxli 42 (4).
9 aqti sakonstitucio sasamarTlos Sesaxeb, muxli 40 (3) da sakonstitucio sasamarTlos reglamenti, muxli 
48-50.
10 aqti sakonstitucio sasamarTlos Sesaxeb, muxli 31.
11 aqti π2/1979 sakonstitucio sasamarTlos Sesaxeb, muxli 90 (2).
12 sakonstitucio sasamarTlos reglamenti, muxli 40 (5).
13 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia, muxli 31 (1). 
14 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia, muxli 51 (2).
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legitimurad sargeblobs (rac gansakuTrebiT Seexeba sakonstitucio marTlmsaju-
lebas). demokratiul sistemaSi Ria da sajaro gadawyvetilebebis mimRebTa Seqmna 
gansakuTrebuli mniSvnelobisaa, radgan mxolod am gziT aris SesaZlebeli ufro 
pasuxismgebeli qcevis miRweva. praqtikulad, sajarooba xom qcevis gakontroleba-
sac niSnavs. 

marTalia, marTlmsajulebis sasamarTlos (mdebareobs luqsemburgSi) ar gaaCnia 
damoukidebeli azris Camoyalibebis uflebamosileba, magram iq reformebis gatare-
bas cdiloben da ukve ismis `gansxvavebuli azris“ momxre argumentebi. 

sxvanairi viTarebaa adamianis uflebaTa evropul sasamarTloSi, sadac damouki-
debel azrs praqtikaSi SedarebiT xSirad vxvdebiT. adamianis uflebaTa da Tavisu-
flebaTa dacvis evropuli konvenciis (xelmowerilia romSi 1950 wlis 4 noembers) 
safuZvelze:

- dainerga damoukidebeli azris Camoyalibeba adamianis uflebaTa evropuli ko-
misiis mier miRebul gadawyvetilebebze [muxli 31 (1)]: im SemTxvevaSi, Tu komisia 
ver miaRwevs gadawyvetilebas, is amzadebs angariSs faqtebisa da sakuTari poziciis 
Sesaxeb imasTan dakavSirebiT, Tu ramdenad cxadyofen faqtebi, rom dazaralebulma 
saxelmwifom daarRvia konvenciiT gaTvaliswinebuli valdebuleba. angariSSi SeiZ-
leba miTiTebuli iyos komisiis yvela wevris mosazreba;

- damoukidebeli azri asaxulia evropuli sasamarTlos gadawyvetilebebSi [muxli 
51 (2)]: Tu gadawyvetileba ar asaxavs mosamarTleTa mosazrebas mTlianad an nawi-
lobriv, nebismieri mosamarTle uflebamosilia, Camoayalibos damoukidebeli azri.

Teoriulad, zemoT naxsenebi orive evropuli sasamarTlos konkretuli funqcie-
bi da maTi Semadgenloba ar iZleoda SesaZleblobas, rom am sasamarTloebis praq-
tikis pirdapiri samarTlebrivi Sedegebi asaxuliyo Sidaerovnul samarTlebriv 
sistemaTa damoukidebel mosazrebebSi.

germaniis samarTlis istoriisTvis ucxo ar iyo damoukidebuli mosazreba (abwei-
chende Meinung). marTalia, mis Semotanas sakonstitucio da federaluri uzenaesi 
sasamarTloebi xmaTa umravlesobiT miesalmnen, magram masze mcire umravlesobiT 
uari Tqves kolegiurma sasamarTloebma, Tumca mosamarTleebma aRniSnes, rom da-
moukidebeli mosazrebebi samomavlod mainc sasurveli iqneboda. miuxedavad imisa, 
rom molodini didi iyo, realurad am mosazrebebis gamoyenebis praqtika ar gafar-
Toebula. sakonstitucio samarTlis sistemaSi ki damoukidebeli mosazreba ofi-
cialurad mxolod federaluri sakonstitucio sasamarTlos aqtiT [21/12-1970; 
muxli 30 (1)] Semodis. nebismier mosamarTles SeuZlia damoukidebeli mosazrebis 
Camoyalibeba an palatis individualur gadawyvetilebaze gansxvavebuli mosazrebis 
saxiT, an gadawyvetilebis motivaciaze Tanmxvedri mosazrebis saxiT. amas garda, 
SesaZlebelia gamoqveyndes kenWisyris Sedegebi, mosamarTleTa mier gamoxatuli po-
ziciebi da im mosamarTleTa vinaoba, vinc damoukidebeli mosazreba gamoTqva. bevri 
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adamiani eloda, rom damoukidebeli azris SemotaniT sakonstitucio sasamarTlos 
imiji gaumjobesdeboda, vinaidan am gziT ukeT warmoCindeboda samarTlebrivi as-
peqtebi, Tumca sxvebi varaudobdnen, rom es gamoiwvevda sasamarTlos dasustebas, 
moqalaqeebis mxridan, misdami pativiscemis dakargvis gamo.

gagacnobT germaniis zogierTi landis sakonstitucio sasamarTloSi damoukide-
bel mosazrebebTan dakavSirebiT damkvidrebul praqtikas:

bavariis sakonstitucio sasamarTlos yovel mosamarTles SeeZlo damoukidebeli 
azris gamoxatva konkretuli gadawyvetilebis safuZvelze. azri erTvoda saqmis 
Sida nawils. gadawyvetilebis gamoqveynebis SemTxvevaSi qveyndeboda damoukide-
beli mosazrebac, magram masze xelmomwer mosamarTleTa saxelebisa da gvarebis 
gareSe (bavariis sakonstitucio sasamarTlos reglamentis me-7 muxli; 23/5-1948). 
magram am praqtikas iSviaTad mimarTavdnen. amJamad bavariis sakonstitucio sasa-
marTlos Sesaxeb kanonis Tanaxmad, yoveli mosamarTle uflebamosilia, gamoxatos 
damoukidebeli mosazreba werilobiT gadawyvetilebaze an motivaciaze. is gadawy-
vetilebasTan erTad ibeWdeba mosamarTlis vinaobis miuTiTeblad [muxli 25 (5)]. 
mosamarTlem, romelsac gansxvavebuli mosazrebis Camoyalibebis survili aqvs, amis 
Sesaxeb sasamarTlos unda Seatyobinos droulad, sanam gadawyvetilebis mimRebi mo-
samarTleebi xels moaweren sasamarTlos gadawyvetilebas [reglamenti, muxli 4 (1)]. 
mosamarTlis mier gamoxatuli nebismieri damoukidebeli azri unda Cabardes sasa-
marTlos Tavmjdomares gadawyvetilebis miRebidan sami kviris vadaSi. mosamarTlis 
Txovnis safuZvelze, sasamarTlos Tavmjdomare uflebamosilia, gaagrZelos es vada 
sami kviriT [reglamenti, muxli 4 (2)].

berlinis landis sakonstitucio sasamarTlos Sesaxeb kanonis (8/11-1990) Tanax-
mad, sasamarTlos nebismieri wevri uflebamosilia, gamoxatos damoukidebeli azri 
gadawyvetilebaze an motivaciaze damoukidebeli mosazrebis saxiT. damoukidebeli 
mosazreba ibeWdeba gadawyvetilebis motivaciasTan erTad. gadawyvetilebaSi SeiZ-
leba miTiTebuli iyos momxre da mowinaaRmdege xmaTa raodenoba [muxli 29 (2)].

damoukidebeli mosazrebis Camoyalibeba dasaSvebia agreTve bremenis landis (ofi-
cialuri saxelwodeba – Hanseatic Free City of Bremen) sakonstitucio sasamarTloSi. sasa-
marTlos reglamentis mixedviT (17/3-1956), yoveli mosamarTle uflebamosilia, 
Camoayalibos damoukidebeli mosazreba gadawyvetilebis motivaciaze [muxli 13 (3)]. 
agram, werilobiTi saxiT, damoukidebeli azri ar warmoadgens proceduruli doku-
mentebis nawils, Tumca yvela mosamarTles aqvs ufleba, mosTxovos sasamarTlos, 
rom misi damoukidebeli mosazreba warmodgenili iyos sasamarTlo sxdomaze gamoxa-
tul azrTan erTad.

hamburgis sakonstitucio sasamarTlos Sesaxeb kanonis (2/10-1953) mixedviT, sasa-
marTlos nebismieri wevri uflebamosilia, gamoxatos damoukidebeli mosazreba. 
es damoukidebeli mosazreba Tan daerTvis gadawyvetilebas [muxli 22 (4)]. sasa-
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marTlo uflebamosilia, Tavis gadawyvetilebebSi miuTiTos momxre da mowinaaRm-
dege xmaTa raodenobis Sesaxeb [muxli 22 (50]. sasamarTlos reglamenti 11/2-1983 
moiTxovs, rom gansxvavebuli mosazreba sasamarTlos Tavmjdomares Cabardes sami 
kviris ganmavlobaSi, gadawyvetilebis motivaciis gacnobis Semdeg [muxli 27]. Tu 
mosamarTles gansxvavebuli azris Camoyalibebis survili aqvs, man amis Sesaxeb unda 
Seatyobinos danarCen mosamarTleebs da moeTaTbiros maT. gadawyvetilebas damou-
kidebeli mosazrebis mqone mosamarTlec awers xels, xolo damoukidebel mosaza-
rebas Tavad avtori. sxva mosamarTleebsac SeuZliaT SeuerTdnen damoukidebel 
mosazrebas. damoukidebeli mosazreba Tan erTvis gadawyvetilebas werilobiTi 
formiT [muxli 28]. Tuki gadawyvetilebaze gansxvavebuli mosazreba Camoyalibda, 
mis Sesaxeb gancxadeba unda gakeTdes gadawyvetilebis gamocxadebis Semdeg. amasTan, 
cxaddeba damoukidebeli azris avtoris vinaobac. damoukidebeli mosazreba egzav-
neba procesis yvela monawiles da dainteresebul mxares gadawyvetilebis msgavsad.

qvemo saqsoniis sakonstitucio sasamarTlos reglamentis (19/10-1988) Tanaxmad, 
gadawyvetilebis mowinaaRmdege mosamarTlis TxovniT, misi mosazreba motivaciis 
nawilSi unda aisaxos [muxli 11 (2)].

damoukidebeli mosazrebis SemotaniT im mosamarTlis pirovnul damoukideblo-
bas unda Seewyos xeli, vinc gasaidumloebul TaTbirebSi anonimurobaze ityvis 
uars. amas garda, damoukidebeli mosazreba sasamarTlos reputaciasac aZlierebs, 
radgan konkretuli gadawyvetilebisTvis yvela mniSvnelovani samarTlebrivi as-
peqtis srulyofili warmoCena xdeba. am situaciaSi SesaZlebelia mosamarTleTa 
sxvadasxva Sexedulebis gacnoba. gansxvavebuli mosazrebis avtori SezRuduli ar 
unda iyos mxolod Tavisi azris gamoxatviT. ufro metic, am praqtikis momxre Teo-
retikosebi moelian, rom `damoukideblad gakeTebuli axsna-ganmarteba“ ufro gam-
Wvirvales da sajaros gaxdis sakonstitucio samarTalwarmoebas. dabolos, unda 
aRvniSnoT, rom, TavisTavad, damoukidebeli azrebis warmodgena gansaxilvel saq-
meze Ria (demokratiuli) procesia.

miuxedavad imisa, rom praqtikaSi damoukidebel mosazrebas ufro iSviaTad vxv-
debiT, vidre es mosalodneli iyo, Cven ar SegviZlia uyuradRebod davtovoT is 
faqti, rom am institutis danergvas miesalmnen germaneli mosamarTleebi, gansaku-
TrebiT ki axalgazrda Taobis warmomadgenlebi, romlebic gadawyvetilebis miRe-
bis procesis gasaidumloebis tendenciebs amJRavneben. damoukidebeli mosazrebebis 
gamoqveynebas raime saxis seriozuli krizisi ar gamouwvevia germaniis federalur 
sakonstitucio sasamarTloSi. SeiZleba iTqvas, rom germaniis samecniero litera-
tura am sferoSi yvelaze mdidaria. samarTalmcodneebma zogadad gansazRvres is 
principebi, romlebic saWiroa damoukidebeli mosazrebebis gamoqveynebisa da maTi 
SinaarsisTvis, magaliTad:

- damoukidebeli mosazreba, romelic unda daibeWdos, SezRuduli unda iyos 
gansaxilveli saqmis ZiriTadi sagniT;
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- gansxvavebuli mosazreba sasamarTlos gadawyvetilebasTan da mis motivacias-
Tan dakavSirebuli polemikis saSualebad ar unda iyos gagebuli.
- damoukidebel mosazrebas umravlesobis mier gamoxatul azrTan dapirispire-
bis da brZolis funqcia ara aqvs, is umravlesobis sapirwoned aris warmodge-
nili da damajereblad argumentirebuli unda iyos. 

italia: gansxvavebuli mosazreba sasamarTlos kolegialobis principTan Seusaba-
mod miiCneva, magram es ar gamoricxavs imis SesaZleblobas, rom konkretuli saqmee-
bis ganxilvisas mosamarTleTa gamoxatuli damoukidebeli pozicia gamoCndes samec-
niero publikaciebSi an sasamarTlos presrelizebSi. rogorc amboben, germaniasa da 
italiaSi damoukidebeli azris institutisadmi arsebuli sxvadasxvagvari midgomis 
mizezi metwilad politikuri xasiaTisaa.

sakonstitucio sasamarTlos Sesaxeb espaneTis π2/1979 kanonis mixedviT, sasamarT-
los Tavmjdomare da wevrebi uflebamosili arian, Camoayalibon damoukidebeli 
mosazrebebi, romlebic gamoTqmuli iyo TaTbirze, rogorc gadawyvetilebasTan, ise 
motivaciasTan dakavSirebiT. gansxvavebuli mosazreba sasamarTlos mier miRebuli 
ZiriTadi gadawyvetilebis nawilia da masTan erTad qveyndeba oficialur biule-
tenSi [muxli 90 (2)]. am praqtikas dadebiTad Sexvdnen espaneTSi, radgan fiqroben, 
rom gadawyvetilebis miRebis procesi ufro ioli gasagebi gaxdeba da, amas garda, 
sasamarTlos avtoritetis ganmtkicebasac Seuwyobs xels.

portugaliis π 28/1982 kanoni sakonstitucio sasamarTlos mowyobis, saqmianobisa 
da procedurebis Sesaxeb iTvaliswinebs, rom mosamarTles, romelic umciresobaSi 
aRmoCnda gadawyvetilebaze an mis motivaciaze kenWisyrisas, ufleba aqvs, Camoaya-
libos gansxvavebuli azri [muxli 42 (4)]. 

saberZneTi: 1995 wlis konstitucia iTvaliswinebs gansxvavebuli azris Camoyali-
bebas. mosamarTleTa umciresobis azris gamoqveyneba savaldebuloa. is qveyndeba 
maTi vinaobis miuTiTeblad [konstitucia, muxli 93(3)]. konstituciis me-100 muxlis 
mixedviT Seqmnili specialuri uzenaesi tribunalis Sesaxeb kanonis π 345/1976 Se-
sabamisad, konstituciis 93-e muxlis me-3 punqtis Tanaxmad iqmneba kanonebi, romle-
bic daaregulireben gansxvavebuli mosazrebis Camoyalibebis, misi oqmSi Setanisa da 
gamoqveynebis sakiTxebs. konstituciuri miTiTeba gansxvavebuli azris gamoqveyne-
bis Sesaxeb sajaroobis principis gamoxatvad miiCneva.

sakonstitucio sasamarTlos Sesaxeb xorvatiis konstituciuri kanonis Tanaxmad, 
sakonstitucio sasamarTlos wevrma werilobiTi formiT unda warmoadginos Tavisi 
gansxvavebuli azri gadawyvetilebaze [muxli 19(4)].

safrangeTis samarTlebrivi sistema ar iZleva gansxvavebuli mosazrebis gamo-
qveynebis uflebas. sasamarTlos gadawyvetilebebi ar warmoadgenen kanonis wyaros, 
vinaidan amgvari koleqtiuri gadawyvetilebebi miiReba kanonis gamoyenebisas. mosa-
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marTleTa azrebis individualizacia sasamarTlo xelisuflebas ufro did Zalauf-
lebas miscemda. ra Tqma unda, amJamad sasamarTloebi kanonebs qmnian da samarTle-
brivi interpretirebis seriozuli Zalaufleba aqvT, magram maTi konstituciuri 
pozicia ar Secvlila.

1937 wlidan irlandiaSi ar aris daSvebuli maregulirebeli wesebis konstitu-
ciurobasTan dakavSirebiT damoukidebeli azrebis gamoqveyneba.

Ciles kanoni sakonstitucio sasamarTlos Sesaxeb iTvaliswinebs damoukidebeli 
azris Camoyalibebis SesaZleblobas [muxli 31 (2)].

3. gansxvavebuli da Tanmxvedri azri sloveniis sasamarTlo 
praqtikaSi

1.1 sloveniis sasamarTlo praqtika 1991 wlamde

sakonstitucio sasamarTlos mosamarTlis gansxvavebul azrs gadawyvetilebis 
Zala ar gaaCnda da arc im sadavo normatiul aqtze axdenda gavlenas, romlis 
konstituciurobisa da kanonierebis sakiTxi ixileboda. Tumca, miuxedavad amisa, 
damoukidebeli azri mainc mniSvnelovani iyo samarTlebrivi sistemisTvis da, saer-
Tod, socialuri urTierTobebisTvisac. damoukidebeli azri gamoiyeneboda iara-
Rad, romlis saSualebiT mosamarTleebs mouwodebdnen, kidev erTxel ganexilaT 
sakiTxi, SeeswavlaT faqtebi da mizezebi saTanado gadawyvetilebis misaRebad. es 
TiTqmis prevenciul mniSvnelobas sZenda damoukidebel azrs, romelic sasamarT-
lo sxdomebze realizdeboda. damoukidebeli azris farTo da zogad mniSvnelo-
baze msjeloba SeiZleboda im dros, roca is ibeWdeboda oficialur biuletenSi. 
sakonstitucio sasamarTlos gadawyvetilebac da gansxvavebuli azric unda Seica-
vdes safuZvlebs saTando gadawyvetilebis miRebisTvis da damoukidebeli azris 
CamoyalibebisTvis. damoukidebeli azri asaxavda aseve sakonstitucio sasamarTlos 
wevrebis mzadyofnas, pasuxismgebloba aeRoT TavianT poziciaze, romelic am azr-
Si iyo gamoxatuli, gansakuTrebiT ki, roca es pozicia mowonebas ar imsaxurebda 
sazogadoebaSi. miiCneoda, rom damoukidebeli azri mniSvnelovani iyo samarTalm-
codneobisTvis, raTa calkeuli samarTlebrivi institutebisa da principebisTvis 
garkveuli poziciebi Seqmniliyo. amas garda, misi daxmarebiT uzrunvelyofili iyo 
sakonstitucio gadawyvetilebisadmi ufro didi sifrTxiliTa da interesiT mopy-
roba. damoukidebel azrSi mocemuli motivaciebi ar amcrobda sakonstitucio sasa-
marTlos mTavari gadawyvetilebis mniSvnelobasa da zemoqmedebis Zalas.
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1974 wlis iugoslaviis federaciis federaluri, respublikuri da provinciuli 
konstituciebi iTvaliswinebdnen, rom sakonstitucio sasamarTlos wevrs hqonda 
uflebamosileba da movaleobac, gamoeTqva gansxvavebuli azri werilobiTi formiT 
da ganemarta, daesabuTebina is.

sloveniis 1974 wlis konstitucia [muxli 420 (2)] iTvaliswinebs, rom sakonsti-
tucio sasamarTlos wevrs, romelic gamoxatavs gansxvavebul mosazrebas, ufleba-
mosilebac aqvs da movaleobac, rom werilobiT warudginos sasamarTlos Tavisi 
azri. sloveniis sakonstitucio sasamarTlos imdroindeli reglamenti (oficialu-
ri biuleteni π39/74 da 28/76) ar Seicavda am sakiTxis maregulirebel wesebs. 
magram sakonstitucio sasamarTlos Sesaxeb kanonis 67-e muxlis ukanaskneli punqti 
(oficialuri biuleteni π39/63), romelmac 1975 wlis 8 ianvars Zala dakarga va-
dis gasvlis gamo, iTvaliswinebda, rom sasamarTlos ufleba hqonda, gadaewyvita 
gansxvavebuli azris gamoqveynebis sakiTxi am azris avtoris TanxmobiT. 1963 wlis 
kanonis safuZvelze, damoukidebeli azri mxolod erTxel gamoqveynda ZiriTad ga-
dawyvetilebasTan erTad. SemoTavazebuli gadawyvetilebis winaaRmdeg xmis micema 
avtomaturad ar niSnavda, rom mowinaaRmdegem Tavisi gansxvavebuli azri gamoxata 
gadawyvetilebaze. sakonstitucio sasamarTlos wevrs, romelmac xma misca gadawyve-
tilebas, magram mTlianobaSi an nawilobriv ar eTanxmeboda mas, saSualeba hqonda, 
gamoexata Tavisi azri. werilobiT Sesrulebuli gansxvavebuli azri Tan erTvoda 
sasamarTlos ganxilvis da kenWisyris oqms. oqmSi miTiTebuli iyo, Tu vis ekuTvnoda 
es gansxvavebuli azri. sloveniis imdroindeli konstituciuri da samarTlebrivi 
wyobis mixedviT, Tavad sasamarTlo valdebuli ar iyo, gamoeqveynebina damoukide-
beli azrebi Tavis gadawyvetilebasTan erTad.

realurad, 1974 wlidan 1990 wlamde sloveniis sakonstitucio sasamarTlos 
praqtikaSi ar yofila SemTxveva, rom damoukidebeli mosazreba sasamarTlos ga-
dawyvetilebasTan erTad gamoqveynebuliyo.

3.2. sloveniis sasamarTlos Tanamedrove praqtika

gansxvavebuli azris gamoxatvis, Camoyalibebisa da gamoqveynebis sakiTxi regu-
lirdeba sloveniis sakonstitucio sasamarTlos Sesaxeb kanonis me-40 muxlis me-3 
punqtiT (sloveniis respublikis oficialuri biuleteni, π64/07-oficialuri 
konsolidirebuli teqsti) da sakonstitucio sasamarTlos reglamentis ramdenime 
muxliT (sloveniis respublikis oficialuri biuleteni π86/07).
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kanoni sakonstitucio sasamarTlos Sesaxeb

me-5 Tavi (gadawyvetilebis miReba) [muxli 40 (3)]: mosamarTles, romelic ar eTan-
xmeba gadawyvetilebas an mis motivacias, ufleba aqvs, ganacxados, rom Camoayali-
bebs damoukidebel azrs, romelic unda waredginos sasamarTlos sakonstitucio 
sasamarTlos reglamentiT gansazRvrul vadaSi.

sakonstitucio sasamarTlos reglamenti

me-8 Tavi (damoukidebeli mosazrebebi), muxli 71 (saxe da mizani): 1. sakonstitu-
cio sasamarTlos mosamarTles, romelic ar eTanxmeba sxdomaze miRebul gadawyve-
tilebas, ufleba aqvs, warmoadginos damoukidebeli mosazreba, romelic SeiZleba 
iyos gansxvavebuli azric, Tuki is ar eTanxmeba moqmed muxlebs, an Tanmxvedri 
azri, Tuki ar eTanxmeba samotivacio nawils. damoukidebeli mosazreba SeiZleba 
warmodgenili iqnes mosamarTleTa jgufis mier, an sakonstitucio sasamarTlos 
wevri SeiZleba miuerTdes sxva wevris damoukidebel azrsac. 2. damoukidebeli mo-
sazrebis wardgena mxolod im mosamarTles SeuZlia, romelmac gadawyvetilebaze 
kenWisyris Catarebis Semdeg ganacxada, rom sasamarTlos warudgens sakuTar azrs. 
damoukidebel mosazrebaze mierTeba SesaZlebelia winaswari gancxadebis gareSe. 3. 
damoukidebeli azris mizania, warmoadginos TaTbirisa da saqmeze gadawyvetilebis 
miRebis procesSi mosamarTlis mier motanili argumentebi, romlebmac miaRebines 
mas gadawyvetileba.

muxli 72 (damoukidebeli azrebis wardgenis vadebi): 1. damoukidebeli azrebi 
unda waredginos sasamarTlos Svidi dRis ganmavlobaSi mas Semdeg, rac sakonstitu-
cio sasamarTlos wevrebi miiReben saredaqcio komisiis mier dadgenili gadawyveti-
lebis teqsts, romelic dadasturebuli da xelmowerilia generaluri mdivnis mier. 
2. sakonstitucio sasamarTlo uflebamosilia, daadginos damoukidebeli azrebis 
Cabarebis bolo vada, romelic SeiZleba Svid dReze xangrZlivi an, piriqiT, naklebi 
iyos, Tuki amas moiTxovs gansaxilveli saqme. saboloo kenWisyris Semdeg sakonsti-
tucio sasamarTlo gadawyvetilebas iRebs am vadis gagrZelebaze an Semcirebaze 
damswre mosamarTleTa xmebis umravlesobiT. 3. damoukidebeli mosazrebebi ware-
dginebaT sakonstitucio sasamarTlos danarCen wevrebs, romlebsac ufleba aqvT, 
SeniSvnebi daurTon mosazrebas sami dRis ganmavlobaSi. damoukidebeli mosazrebis 
avtors ufleba aqvs, maT SeniSvnebs upasuxos sami dRis ganmavlobaSi. 4. Tu damou-
kidebeli azri ar waredgina sasamarTlos pirvel da me-2 punqtebSi gansazRvrul 
vadebSi, miiCneva, rom sakonstitucio sasamarTlos mosamarTle ar warmoadgens Ta-
vis mosazrebas.

muxli 73 (damoukidebeli azris gavrceleba da gamoqveyneba): 1. damoukidebeli 
azri igzavneba im gadawyvetilebasTan an brZanebasTan erTad, romelTan dakavSire-
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biTac is gamoiTqva. Tu, sakonstitucio sasamarTlos miTiTebiT, gadawyvetileba an 
brZaneba igzavneba dauyovnebliv, im punqtSi, romelSic mocemulia Semadgenloba, 
mieTiTeba, sakonstitucio sasamarTlos romelma wevrma gancxada, rom damouki-
debel azrs Camoayalibebda; Semdeg damoukidebeli azrebi igzavneba wina muxlSi 
dadgenili vadis amowurvis. 2. Tu gadawyvetileba an brZaneba daibeWda sakonstitu-
cio sasamarTlos gadawyvetilebaTa da brZanebaTa krebulSi, gamoqveynda sakonsti-
tucio sasamarTlos vebgverdze an Sevida sxva monacemTa bazaSi, maTTan erTad ibeW-
deba, qveyndeba da monacemTa bazaSi Sedis damoukidebeli azrebic.

1991 wlis Semdeg sloveniis sakonstitucio sasamarTlos saqmiswarmoebaSi damou-
kidebeli azri farTod gamoiyeneba sxvadasxvagvari formiT, magaliTad, rogorc 
gansxvavebuli, nawilobriv gansxvavebuli, Tanmxvedri da nawilobriv Tanmxvedri 
mosazreba, romelic erTi mosamarTlis an mosamarTleTa jgufis mier aris Camoya-
libebuli. miuxedavad imisa, rom damoukidebel azrebs iuridiuli Zala ar gaaCniaT 
da maT ar mohyvebaT samarTlebrivi Sedegebi, isini mainc avseben sasamarTlos mier 
miRebul gadawyvetilebas. sazogadoebisTvis cnobili xdeba im argumentaciisa da 
SeniSvnebis Sesaxeb, romlebic gamoTqva umciresobaSi aRmoCenilma `sxva mxarem“, vi-
naidan es argumentebi formulirebuli iqna da sabolood SeiZleba umravlesobamac 
miiRos, cnobili xdeba aseve samarTlebrivi doqtrina da sasamarTlo praqtika, rac 
saSualebas aZlevs sazogadoebas, awon-dawonos yvela argumenti, romelic erTma-
neTs upirispirdeba sakonstitucio kontrolis procesSi.
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