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gansxvavebuli da Tanmxvedri 
azrebis mniSvneloba TurqeTis 
sasamarTlo praqtikaSi1

alfaslan alTan

samarTlis doqtori,  

TurqeTis sakonstitucio sasamarTlos wevri.

komitetsa Tu jgufSi mimdinare diskusiebis dros konkretuli gadawyvetilebis 
misaRebad konsensusi da erTsulovneba yovelTvis ar miiRweva. gansxvavebuli mo-
sazrebebis gaTvaliswineba erT-erTi umniSvnelovanesi praqtikaa gadawyvetilebis 
miRebis procesSi da, sazogadad, is xels uwyobs demokratiuli xasiaTis SeTanxmebis 
miRwevas.

roca am sakiTxs samarTlis kuTxiT ganvixilavT, Cven gansxvavebuli da Tanmxve-
dri azrebis koncefcias vawydebiT. gansxvavebuli da Tanmxvedri azrebis koncefcia 
SeiZleba mokled davaxasiaToT rogorc demokratiuli meqanizmi, romelic kenWisy-
risas umciresobaSi aRmoCenili mokamaTeebis ideebsa da azrebs asaxavs.

zogierTi iuristi amtkicebs, rom sasamarTlos gadawyvetileba ar unda iTva-
liswinebdes gansxvavebul an umciresobaTa xmebs. gamoTqmulia mosazreba, rom 
gadawyvetilebaSi ar unda Sediodes umciresobaTa azrebi, isini ar unda ibeW-
debodes da arc unda cxaddebodes imis gamo, rom maTi gamoqveyneba sasamarTlo 
sistemisadmi ndobaze moqmedebs, rom isini negatiur zegavlenas axdenen sasa-
marTlo gadawyvetilebebze da ar Seesabamebian sasamarTlos uzenaesobas2. am 
Tvalsazrisis mixedviT, gansxvavebuli xma SeiZleba umravlesobis xmad iqces, 
roca romelime palatis an kolegiis Semadgenloba gamoicvleba. da Tu es mcire 

1 moxseneba momzadda saqarTvelos sakonstitucio sasamarTlos mier organizebuli Savi zRvis regionuli kon-
ferenciisTvis Temaze: gansxvavebuli da Tanmxvedri mosazrebebis mniSvneloba sasamarTlo meTvalyureobis 
ganviTarebisTvis. konferencia Catarda evropis sabWos veneciis komisiasa da germaniis teqnikuri TanamSrom-
lobis sazogadoebasTan TanamSromlobiT saqarTveloSi, qalaq baTumSi, 2010 wlis 17-18 seqtembers.
2 muhameT ozekesi, Muhammet ÖZEKES, The Right to Public Hearing in Civil Procedural Law, Yetkin Publishing, 2003, p. 181. 
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periodSi moxdeba, arsebobs imis albaToba, rom sakonstitucio sasamarTlos 
mniSvnelovan gadawyvetilebebze diskusiebi Seamcirebs sakonstitucio sasamarT-
los sandoobas.

miuxedavad am negatiuri Sexedulebebisa, arsebobs sxva poziciac gansxvavebul 
azrTan dakavSirebiT. am poziciis Tanaxmad, Tu palatis an kolegiis yvela wevri ar 
iziarebs erTsa da imave mosazrebas, maSin gansxvavebuli azri Setanil unda iqnes 
gadawyvetilebaSi3. es meore midgoma gaziarebulia da miRebulia rogorc sasamarT-
lo gadawyvetilebebis saerTo da gavrcelebuli praqtika.

advili SesamCnevia, rom komitetebisa da jgufebis garkveuli gadawyvetilebebi 
erTsa da imave sakiTxze droTa ganmavlobaSi icvleba. Sesabamisad, ar aris gamo-
ricxuli, rom umciresobaTa azrebi umravlesobis mosazrebebad iqces. miuxedavad 
imisa, rom msgavsi situacia erTi SexedviT SeiZleba ise Sefasdes, TiTqos adgili 
aqvs instituciur Seusabamobas an dapirispirebas, realurad es miniSnebaa gansxvave-
buli Tu Tanmxvedri azrebis instituciur transformaciasa da ganviTarebaSi Seta-
nil wvlilze4.

cnobilia, rom adamianis bunebisTvis ucxoa is faqti, rom demokratiul sazo-
gadoebaSi azris gamoxatva zogjer garkveul Sablonebamdea dayvanili. gansxvave-
buli xma, rogorc proceduruli sakiTxi da demokratiuli koncefcia, romelic im 
pirTa gadawyvetilebis Rirebulebas asaxavs, romlebic umciresobaSi aRmoCndnen 
kenWisyrisas, mxolod gamoxatvis Tavisuflebis formas ki ar warmoadgens, aramed 
is xels uwyobs sasamarTlos saTanado muSaobasac. am TvalsazrisiT gansxvavebul 
azrs gansakuTrebuli mniSvneloba aqvs nebismieri sasamarTlos gadawyvetilebis 
formirebisas. Cveulebriv, sasamarTlo umravlesobiT iRebs gadawyvetilebas. roca 
gansxvavebuli azri da misi motivireba gadawyvetilebaSia CarTuli, sagani Rrmad 
unda iyos Seswavlili da ganxiluli gansxvavebul azrTan damokidebulebaSi. man 
SesaZloa momavalSi didi zegavlena iqonios gadawyvetilebasTan dakavSirebiT ga-
marTul diskusiebsa da Sefasebaze.

gansxvavebuli da Tanmxvedri azris koncefciebs, romlebic didi politikuri da 
samarTlebrivi mniSvnelobisaa, mxolod umravlesobiT miRebuli gadawyvetilebis 
da gadawyvetilebis dasabuTebisTvis aqvT azri. sakonstitucio sasamarTlos mier 
erTsulovnad miRebuli gadawyvetilebisgan gansxvavebiT, umravlesobiT miRebuli 
gadawyvetilebis Sedegis zemoqmedeba SeiZleba mravalgvar interpretirebas daeq-
vemdebaros, gamomdinare gansxvavebuli xmebis raodenobisa da mizezebisgan. gansxva-
vebuli xma gansxvavebul Tvalsazrisebs wamoswevs im saqmeebSi, romlebSic SeTanxme-
bis miRweva SeuZlebelia da romlebic ganxilvas saWiroeben.

3 mustafa goniuli, Mustafa GÖNÜL, Dissenting Opinion on Turkish Constitutional Justice, Public Administration Digest, Volume 28, 
June 1995, No.2, p.11.
4 mustafa goniuli, zemoT naxsenebi statia, gv. 11.
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gansxvavebuli azrebis wyalobiT, SeiZleba samecniero diskusiebis gamarTva samo-
mavlod. SesaZlebelia agreTve, rom gansxvavebuli gadawyvetileba iqnes miRebuli 
im saganze kamaTisa da diskusiis Semdeg, romelzec yuradReba gamaxvilda gansxva-
vebul azrSi da gadawyvetilebaSi. ueWvelia, rom aseT Sedegebs gansakuTrebuli 
mniSvneloba aqvs samarTlis dinamikasa da ganviTarebaSi.

vinaidan sasamarTlos kolegiis TiToeulma wevrma saqmis sruli Sefaseba unda 
gaakeTos, sakonstitucio sasamarTlos gadawyvetilebaSi misi yoveli wevris Sefa-
seba Sedis5. gansxvavebuli mosazrebebis mqone mosamarTleTa Tvalsazrisi asaxulia 
gansxavavebul azrSi6. amitom SegviZlia davaskvnaT, rom gadawyetileba unda Seica-
vdes gansxvavebul azrs.

minda visaubro TurqeTis sakonstitucio sasamarTlos gadawyvetilebebze Camoya-
libebuli gansxvavebuli azrebis samarTlebriv safuZvlebze.

upirveles yovlisa, unda aRiniSnos, rom gansxvavebuli xmebi proceduruli saki-
Txia. amis safuZvels kanonmdeblobis normebi iZleva7. TurqeTis sakonstitucio 
samarTalwarmoebaSi gansxvavebuli azris pozitiuri samarTlebrivi safuZvelia 
`sakonstitucio sasamarTlos saqmianobis organizebisa da procedurebis Sesaxeb“ 
π2949 kanonis 53-e muxli. muxlSi mocemuli wesis Tanaxmad, `sakonstitucio sasa-
marTlos gadawyvetilebebi iwereba maT dasabuTebasTan erTad. gadawyvetilebebs 
xels aweren prezidenti da is wevrebi, romlebic monawileoben saqmis warmoebasa da 
ganxilvaSi. mosamarTleebi, romlebic ar eTanxmebian gadawyvetilebas, axsna-ganmar-
tebas gadmoscemen gadawyvetilebaSi. gadawyvetilebebis Sesaxeb Setyobineba egzav-
nebaT dainteresebul pirebs“.

meore mxriv, sakonstitucio sasamarTlos reglamentis me-12 muxlis pirveli 
punqti iTvaliswinebs, rom `mosamarTleebi, romlebic monawileoben gadawyvetile-
bis miRebaSi, mosamarTleebi, romlebic umciresobaSi arian, da gadawyvetilebis mo-
kle Sinaarsi aRiniSneba oqmebSi“. me-5 punqtSi, π2949 kanonis 53-e muxlis msgavsad, 
naTqvamia, rom `mosamarTleebi, romlebic umciresobaSi aRmoCndebian, miuTiTeben 
maTi mosazrebis safuZvels gansxvavebul azrSi, romlis Camoyalibeba maT SeuZliaT 
erTad an damoukideblad, erTi Tvis ganmavlobaSi im dRidan, roca gadawyvetilebis 
proeqti dRis wesrigSi Seva“. gadawyvetilebis da dasabuTebis Camosayalibeblad 
kanonmdebloba erT Tves gamohyofs, radgan adre maTi miReba xSirad gviandeboda.

iyo iseTi SemTxvevebic, roca gansxvavebuli azri TurqeTis sakonstitucio sasa-
marTlos gadawyvetilebaze ramdenime saqmeSi mogvianebiT umravlesobis mier iqna 

5 muhameT ozekesi, Muhammet ÖZEKES, The Right to Public Hearing in Civil Procedural Law and Some Current Issiusel, Directrote of 
Global Law Education Programs (IGUL), Edition No:4, Nergiz Publishing, Ankara 2004, sh.267.
6 Mustafa ALP, So-called (Observable) Reasoning in Court Decisions from Point of Constitutional Court, Prof Dr. Tevfik Birsel’e Armağan, 
İzmir 2001, sh.241.
7 mustafa goniuli, zemoT naxsenebi statia, gv. 15.
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miRebuli da am gziT umravlesobis azrad Camoyalibda. Tuki zogadad mivudgebiT 
sakiTxs, SeiZleba ganvacxadoT, rom azrTa cvlilebebi da mosazrebaTa mravalferov-
neba ufro xSirad gvxvdeba im gadawyvetilebebTan dakavSirebiT, romlebic ZiriTad 
uflebebsa da sayovelTao standartebs exeba TurqeTis sakonstitucio sasamarT-
los WrilSi. axla Sevexebi ramdenime gansxvavebul azrs TurqeTis sakonstitucio 
sasamarTlos gadawyvetilebebze. mogvianebiT es gansxvavebuli azrebi gaziarebul 
iqna mosamarTleTa umravlesobis mier da isini umravlesobaTa mosazrebebad iqca.

gadawyvetilebebi politikuri partiebis gafrTxilebis Sesaxeb

2000 wlis dasawyisisTvis sakonstitucio sasamarTlos wevrebs gansxvavebuli mo-
sazrebebi hqondaT politikuri partiebis daSlis Sesaxeb, rac aisaxa kidec gadawy-
vetilebebze Camoyalibebul gansxvavebul azrebSi.

2001 wels TurqeTis konstituciis 68-e da 69-e muxlebi Seicvala da axali muxle-
biT ganisazRvra politikur partiaTa daarsebis, maTi saqmianobisa da daSlis wese-
bi. es normebi SeiZleba demokratiul socialur saxelmwifoSi gamoyenebad wesebad 
miviCnioT. axali normebis Tanaxmad, politikuri partia SeiZleba daiSalos, Tuki 
misi Sinaganawesi da programa winaaRmdegobaSi modis konstituciis 68-e muxlis 
me-4 punqtTan, Tu is iseT saqmianobas eweva, romelic arRvevs amave muxlis normebs, 
iRebs dafinansebas sazRvargareTis qveynebidan, saerTaSoriso institutebisgan, fi-
zikuri da korporatiuli pirebisgan.

politikuri partiebis Sesaxeb kanonis 104-e muxli adgens, rom Tuki politikuri 
partiis saqmianoba ewinaaRmdegeba kanons partiebis Sesaxeb, partia iRebs gafrTxi-
lebas sakonstitucio sasamarTlosgan. amis Semdeg, Tu partia eqvsi Tvis vadaSi 
konfliqts ar moagvarebs, sakonstitucio sasamarTlo saqmes aRZravs partiis wi-
naaRmdeg, misi daSlis mizniT.

mosamarTleebma, romlebmac gansxvavebuli azrebi Camoayalibes politikuri par-
tiebis gafrTxilebasTan dakavSirebiT miRebul gadawyvetilebebze, aRniSnes, rom 
konstitucia ar Seicavda iseT normas, romelic moiTxovda politikuri partiis 
daSlas, 104-e muxlis moTxovnebis darRvevis mizeziT. vinaidan konstitucia ar 
Seicavda mkafio normas politikuri partiis daSlis Sesaxeb, dauSvebelia misi daS-
la im mizezebiT, romlebsac kanoni iTvaliswinebs.

eWvgareSea, rom kanonmdebels SeuZlia, daSlis nacvlad, axali sanqciis daweseba 
politikuri partiisTvis.
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gansxvavebul azrebSi gadmocemuli mosazrebebis Sesaxeb intensiuri diskusiebi 
gaimarTa. Sedegad, kanonmdeblebma 104-e muxli 2003 wels Secvales. axali normebis 
Tanaxmad, politikur partias, romelic ar gaiTvaliswinebs sakonstitucio sasa-
marTlos gafrTxilebas, Seuwydeba saxelmwifo dafinanseba, magram is aRar daiS-
leba.

amgvarad, naTelia, rom mosamarTleTa mier gamoTqmulma gansxvavebulma azrebma 
kanonmdeblebi aiZula, SeecvalaT norma politikuri partiis gauqmebis Sesaxeb. es 
erT-erTi mniSvnelovania Sedegia, rac gansxvavebul azrs mohyva partiebisTvis.

uZravi qonebis saijaro Tanxebis yovelwliuri mateba 

2000 wels kanonSi uZravi qonebis ijaris Sesaxeb Sevida droebiTi muxli, romlis 
Tanaxmad, uZravi qonebis saijaro Tanxa ar unda gazrdiliyo 25%-ze metad 2000 
wlis ganmavlobaSi da 10%-ze metad momdevno, 2001 wels.

adgilobrivma sasamarTlom sakonstitucio sasamarTlos mimarTa droebiTi 
muxlidan frazis `25%-ze metad 2000 wlis ganmavlobaSi“ amoRebis TxovniT. adgi-
lobrivi sasamarTlo amtkicebda, rom uZravi qonebis saijaro Tanxis maqsimaluri 
zRvris dadgena sakanonmdeblo normiT ar Seesabameboda socialuri saxelmwifos 
principebs, rodesac kanonis uzenaesoba batonobda. adgilobrivma sasamarTlom aR-
niSna agreTve, rom mas negatiuri Sedegebi hqonda uZravi qonebis mflobelebTan 
mimarTebaSi. unda aRiniSnos, rom is wlebi inflaciis maRali maCvenebliT xasiaT-
deboda TurqeTSi.

sakonstitucio sasamarTlom ver daadgina, rom xsenebuli muxli konstitucias 
ar Seesabameboda. sasamarTlos azriT, uZravi qonebis saijaro Tanxebi sul izrde-
boda da uaryofiT gavlenas axdenda socialur da ekonomikur cxovrebaze. axlad 
Semotanili muxlis mizani iyo mflobelsa da moijares Soris ekonomikuri balansis 
uzrunvelyofa. uZravi qonebis ijara mxolod valdebulebiT samarTalTan ki ar 
aris dakavSirebuli, is kavSirSia sajaro samarTalTanac. Tu saxelmwifo raime zo-
mas gaatarebs uZravi qonebis simciris mizeziT, saijaro Tanxebi mudmivad da mniS-
vnelovnad gaizrdeba. vinaidan ijara socialuri sakiTxia, saxelmwifom SeiZleba 
daadginos misi zRvruli odenoba. amgvarad, sakonstitucio sasamarTlom ar daak-
mayofila sarCeli da daadgina, rom droebiTi muxli ar ewinaaRmdegeboda konsti-
tucias.

gansxvavebul azrSi aRniSnulia, rom xelSekrulebis gaformebisa da kerZo bizne-
sis warmoebis Tavisufleba konstituciis 48-e muxlSia formulirebuli da is ada-
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mianis erT-erT uflebad miiCneva ZiriTad uflebebsa da Tavisuflebebs Soris. amas 
garda, konstituciis 35-e muxli iTvaliswinebs, rom yvelas aqvs qonebis flobisa da 
memkvidreobis miRebis ufleba. miuxedavad am normebisa, dauSvebelia maqsimaluri 
zRvris daweseba droebiTi muxliT. es muxli ar emsaxureba sazogadoebriv inte-
ress, radgan qonebis mflobelebis sawinaaRmdegod da damqiravebelTa sasargeblod 
muSaobs. ase rom, SeiZleba vaRiaroT, rom droebiTi muxli maregulirebel wess 
Seicavs, rac xelSekrulebis gaformebis Tavisuflebas ewinaaRmdegeba.

erTi wlis Semdeg sasamarTlom ganixila Txovna maqsimaluri odenobis wliuri 
10%-is dadgenis Sesaxeb. amjerad sasamarTlo srulad daeyrdno gansxvavebul azrebs, 
romlebic gadawyvetilebaze Camoyalibda. Tanamedrove demokratiebi is reJimebia, 
romlebSic maqsimalurad aris uzrunvelyofili ZiriTadi uflebebi da Tavisuf-
lebebi. miuRebelia iseTi normebis Semotana kanonmdeblobaSi, romlebic zRuda-
ven ZiriTad uflebebsa da Tavisuflebebs farTo mniSvnelobiT an xelmiuwvdomels 
xdian maT moqalaqeebisTvis. vinaidan es SezRudva Seexo ZiriTadi uflebebis arss, 
is Seusabamo gaxda im moTxovnebTan, romlebsac demokratiuli, socialuri wyoba 
ayenebs. amgvarad, uZravi qonebis saijaro Tanxis SezRudva daSorda sakuTar mizans 
da gagvakeTebina daskvna, rom dairRva samarTliani balansi mflobelsa da moijares 
Soris am ukanasknelis sazianod da im xarisxiT, romelic ver iqneba miCneuli misa-
Rebad da gonivrulad demokratiuli socialuri wyobis konteqstSi. am SemTxvevaSi 
is Seusabamoa demokratiuli socialuri wyobis moTxovnebTan.

amgvarad, am SemTxvevidan Cans, rom sasamarTlos adre miRebul gadawyvetilebaze 
Camoyalibebul gansxvavebul azrSi gamoxatuli ideebi mogvianebiT sasamarTlos 
gadawyvetilebad iqca.

Tu SeviswavliT 2008-dan 2010 wlamde sakonstitucio sasamarTlos mier miRebul 
gadawyvetilebebze gansxvavebuli azrebis raodenobasa da proporciul ganawile-
bas, davinaxavT, rom 403 gadawyvetilebidan 257 erTsulovnad aris miRebuli, xolo 
gansxvavebuli azri erT gadawyvetilebazea gamoTqmuli 146 gadawyvetilebidan. es 
cifrebi gviCvenebs, rom erTsulovneba gadawyvetilebaTa 65%-is SemTxvevaSi ar iqna 
miRweuli. 2008 wlamde sasamarTlos mier erTsulovnad miRebuli gadawyvetilebe-
bis raodenoba naklebia xmaTa umravlesobiT miRebulebze. amas garda, gadawyveti-
lebebis analizi imasac gviCvenebs, rom erTsulovnad miRebuli gadawyvetilebebi 
ar exeba TurqeTis sakonstitucio sasamarTlos praqtikisa da doqtrinis proble-
mur sakiTxebs.

Cemi azriT, im gadawyvetilebaTa simravle, romlebzec gansxvavebuli azrebi ga-
moiTqva, gviCvenebs, rom am saqmeebze farTo da siRrmiseuli kamaTebi gaimarTa 
sasamarTlo sxdomaze.

ufro meti magaliTis motana SeiZleboda TurqeTis sakonstitucio sasamarTlos 
mier miRebul gadawyvetilebebze Camoyalibebul gansxvavebul mosazrebebTan dakav-
SirebiT. miuxedavad imisa, rom maT gamoqveynebaze negatiuri azri arsebobs, imis 
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uaryofa, rom am azrebs pozitiuri gavlena aqvT sakonstitucio marTlmsajule-
baze, SeuZlebelia. Cven xelT gvaqvs konkretuli monacemebi, romlebic miuTiTebs 
gansxvavebuli xmebisa da azrebis mier Setanil wvlilze sakonstitucio marTlmsa-
julebis ganviTarebis saqmeSi TurqeTis sakonstitucio samarTalSi. CemTvis sasixa-
ruloa, rom sakonstitucio marTlmsajulebis ganviTareba mimarTulia kanonis uze-
naesobaze, adamianis uflebebsa da zogadsakacobrio Rirebulebebze damyarebuli 
saxelmwifosaken.


