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Sesavali 

amerikis konstituciur samarTalSi saxelmwifosa da eklesias Soris arsebuli 
rTuli urTierToba mudmivad warmoadgenda mtkivneuli dapirispirebis sagans. 
zogadad, diskusiebi mimdinareobs or urTierTsawinaaRmdego Tvalsazriss So-
ris. erTni Tvlian, rom saxelmwifo da eklesia mkveTrad unda iyvnen gamijnuli, 
xolo meore Tvalsazrisis mimdevrebs SesaZleblad miaCniaT maTi erTmaneTTan 
TanamSromloba. garkveul zomamde da nacionaluri Taviseburebebis gaTvaliswine-
biT. erTi ram darwmunebiT SeiZleba iTqvas, rom orive SemTxvevaSi msgavsi radi-
kaluri midgoma gadaWarbebulia. gamijvnis yvelaze mkacri momxreebic ki aRia-
reben, rom sajaro servisebi rig SemTxvevebSi kerZo eklesiasac unda miewodos. 
Tanaarsebobis principis mgznebare damcvelebi ki xSirad aRniSnaven eklesiasa da 
saxelmwifos Soris urTierTobaSi garkveuli SezRudvis arsebobis aucileblobas. 
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uTanxmoeba, rogorc wesi, Cndeba imasTan dakavSirebiT, Tu ra gziT unda xdebodes 
amis ganxorcieleba. aRniSnulma dapirispirebebma Tavi iCina sasamarTlos mier 
qristianuli samarTlebrivi sazogadoeba (SemdgomSi „CLS“) martinesis winaaRmdeg 
sarCelTan dakavSirebiT 2009 wlis oqtombris bolo dRes miRebul gadawyvetile-
baSi, romelmac, SemdgomSi, dasabami misca cxare diskusias1. sasamarTlos es gadawy-
vetileba naTlad warmoaCens arsebul daZabulobas aRmsareblobis Tavisuflebisa 
(free exercise clause) da religiis dafuZnebis amkrZalav normebs (establishment clause) 
Soris, agreTve im mniSvnelovan rols, romelic arakonstituciuri pirobebis 
doqtrinas SeuZlia Seasrulos saxelmwifos mxridan religiur organizaciebTan 
urTierTobisaTvis sabaziso wesebis dadgenaSi iseve, rogorc sxva mniSvnelovan 
saqmeebSi, „CLS“-is saqmis faqtebi mkafio da martivia. qristianulma sazogadoebam 
moiTxova iseTi privilegiebi, romelsac sajaro daweseuleba hastingsis samarT-
lis skola Cveulebriv aniWebs yvela registrirebul studentur organizacias da 
uari miiRo mxolod imitom, rom ar moindoma Tavis rigebSi im studentebis gawe-
vrianeba, romlebic ar iziarebdnen organizaciis fuZemdeblur Rirebulebebs, rac 
homoseqsualizmis uaryofas da mxolod qorwinebis Semdeg seqsis SesaZleblobas 
gulisxmobda.

„CLS“-is saqmem daadgina, rom hastingsis samarTlis skola uflebamosili iyo, ar 
mieniWebina „CLS“-isTvis is privilegiebi, romlebsac is daubrkoleblad aniWebda 
yvela registrirebul studentur organizacias (SemdgomSi „RSO“). mosamarTle ruT 
bader ginzburgma, mosamarTleTa xuTwevriani koaliciis saxeliT, gaamarTla has-
tingsis pozicia im motivaciiT, rom „CLS“-is uaryofa moxda „yvela msurvelis“ prin-
cipis darRvevis gamo, principisa, romelic gulisxmobs hastingsis yvela „RSO“-s  
valdebulebas, gaawevrianos Tavis rigebSi nebismieri dainteresebuli studenti, 
miuxedavad sarwmunoebrivi da msofmxedvelobrivi dapirispirebebisa. is amtkiceb-
da, rom naxsenebi politika racionalurad gamarTlebuli iyo im safuZvliT, rom 
is „xels uwyobs studentTa Soris tolerantobas, TanamSromlobas da saswavlo 
procesis warmarTvas“2. man agreTve ukan gadaagzavna saqme gansaxilvel sasamarT-
loSi im safuZvliT, rom garkveuliyo: SeeZlo Tu ara „CLS“-s hastingsis winaaRmdeg 
imis mtkiceba, rom hastingsma gamoiyena `yvela msurvelis“ principi rogorc sababi 
konstituciurad dauSvebeli msoflmxedvelobrivi niSniT diskriminaciisTvis3. pir-
vel instanciaSi saqmis xelaxali ganxilvisas mosalodnelia ramdenime procesualu-
rad problematuri sakiTxi, Tumca isini ar iqneba aRniSnuli statiis farglebSi 
ganxiluli. 

1 Christian Legal Soc’y Chapter of the Univ. of Cal. Hastings Coll. of the Law v. Martinez, 561 U.S.-, 130 S. Ct. 2971 (2010).
2 CLS, 130 S. Ct. at 2990.
3 „arc raionulma da arc mecxre saolqo saapelacio sasamarTlom mouxmo im arguments, rom hastingsi amorCe-
viT axorcielebs `yvela msurvelis“ principis uzrunvelyofas da, rom es sasamarTlo ar aris Sesaferisi ad-
gili pirveli instanciis gadawyvetilebis gamoqveynebisTvis. pirvel instanciaSi dasabruneblad saapelacio 
sasamarTlom SeiZleba gaiTvaliswinos „CLS“-s winaswari argumenti im zomamde, ra zomamdec is SeiZleba iyos 
daculi.“ Id. at 2995.
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mosamarTle ginzburgis mier miRebul da xmebis umravlesobiT mxardaWeril ga-
dawyvetilebas Tan axlavs mosamarTleebis – jon pol stivensis da entoni kenedis 
Tanmxvedri azri, romlebmac TavianTi eWvi gamoTqves gadawyvetilebis SesaZlebeli 
Sedegebis gamo. ginzburgis gadawyvetilebas ar daeTanxma mosamarTle semuel ali-
to, romelmac ganacxada, rom „yvela msurvelis“ politika mxolod TvalTmaqcobaa, 
romlis mizania hastingsis mxridan „CLS“-is mimarT Tavisi mtruli damokidebulebis 
SeniRbva4. rogorc es xSirad xdeba konstituciur samarTalSi, saxelmwifos poli-
tikis konstituciurobis gadaxedvis standarti (level of scrutiny) gansazRvravs gan-
saxilveli saqmis Sedegs. mosamarTle ginzburgi mivida Tavis daskvnamde, vinaidan 
man gamoiyena farTo mixedulobis standarti imasTan dakavSirebiT, Tu hastingsi 
rogor marTavda samarTlis skolas, aRniSnuli standartis gamoyenebis safuZvlad 
ki moiyvana mosazreba, rom saqme exeboda „mxolod“ sargebels, romelic skolas 
SeeZlo, magram ar iyo valdebuli, mieca CLS-isTvis. mosamarTle alitom gansxvave-
buli pozicia daikava, vinaidan hastingsis politikis Sesafaseblad gamoiyena ufro 
maRali Semowmebis standarti.

ar arsebobs calsaxa pasuxi, Tu rogori simkacris standarti unda iqnes ga-
moyenebuli yvela saqmeSi konstituciurobis Sefasebisas. magram am saqmeSi farTo 
mixedulobis standarts savalalo Sedegi mohyva, romelic gamoixata imaSi, rom 
tolerantobis, TanamSromlobis da saganmanaTleblo procesis saxeliT hastingsma 
uxeSad daarRvia susti da daucveli religiuri sazogadoebis uflebebi. es saqme ar 
warmoadens uzenaesi sasamarTlos saukeTeso gadawyvetilebas.

aRniSnuli saqmis faqtobrivi garemoebebis gaTvaliswinebiT Cans, rom: „CLS“-s has-
tingsis ganyofileba aerTianebda mxolod ramdenime students, romelTa religiuri 
mrwamsi ar eTanxmeba hastingsis samarTlis skolis administraciis, pedagogebis da 
studentebis umravlesobis Sexedulebebs. 2004 wlis seqtembris dasawyisSi „CLS“-ma 
Seitana ganacxadi, raTa mieRo „RSO“-is statusi, kaliforniis umaRlesi ganaTlebis 
sistemaSi Semaval hastingsSi, romelic TiToeul kursze miaxloebiT 426 students 
iTvlis. hastingsi, Tavis mxriv, ukve sakmaod didi xnis ganmavlobaSi axorcielebda 
studenturi organizaciebis aRiarebisa da daxmarebis politikas aradiskrimina-
ciuli niSniT. es daxmareba gulisxmobs hastingsis saxelis da logos gamoyenebis 
uflebas, sainformacio dafiT da el. fostiT sargeblobis SesaZleblobas, sxva-
dasxva RonisZiebisa da samgzavro xarjebis dafinansebas da agreTve saofise farTs 
kampusSi. Tumca xangrZlivi Sida ganxilvis Semdgom hastingsma „CLS“-s ar mianiWa 
„RSO“-s sertifikati da amgvarad, igi im privilegiebis miRma datova, romliTac 
am saswavleblis sxva, 60-de „RSO“ sargeblobda oficialur, politikur, moralur 
debulebebTan SeuTavsebeli SexedulebebiT5. im droisTvis sakuTar uars hastingsi 

4 CLS, 130 S. Ct. at 3001.
5 mokle Canaweri mosamarTle alitosgan:
2004-2005 saswavlo wlis ganmavlobaSi, hastingsSi daregisrirebuli iyo 60-ze meti jgufi, romelTa Soris 
iyvnen politikuri jgufebi (mag., hastingsis demokratiuli kokusi da hastingsis respublikelebi), religiuri 
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im motiviT asabuTebda, rom „CLS“-is qartiis ZiriTadi debulebebi ewinaaRmdegeboda 
skolis aradiskriminaciul politikas, romelic krZalavs seqsualuri orientaciis 
niSniT diskriminacias. „CLS“Tavis rigiT wevrebs da arCeul/daniSnul pirebs aval-
debulebs qristianuli rwmenis ZiriTadi dogmatebis mixedviT cxovrebas da „CLS“-
is fundamenturi misiis Sesabamis samsaxurs, rogorc es ieso qristes mimdevrebs 
SeeferebaT. aseTi valdebuleba, Tavis mxriv, rigiTi wevrebisgan da arCeuli Tu 
daniSnuli pirebisgan moiTxovs uaris Tqmas qorwinebisgare sqesobriv kavSirebze 
da krZalavs „miutevebel homoseqsualur saqciels“6. es akrZalva vrceldeba mxo-
lod wevrebsa da xelmZRvanelobaze, Tumca organizaciis Sekrebebi Ria iyo hasting-
sis sazogadoebisTvis. hastingsi, imisTvis, raTa Seemsubuqebina CLS-is RSO-Si gawe-
vrianebaze uaris Sedegebi, mzad iyo uzrunveleyo CLS-is skolis infrastruqturiT 
mxolod zogierTi. erTi SexedviT, „CLS“-s saqmeSi wamoWrili sakiTxi mdgomareobs 
imaSi, hastingsis aradiskriminaciulobis politika ufro prioritetulia Tu CLS-is 
asociaciuri avtonomia. Tumca, rogorc aRmoCnda, hastingsis mier deklarirebuli 
politika, im saxiT, ra saxiTac is iyo gamoyenebuli „CLS“-is mimarT, Tavad gaxda 
didi uTanxmoebis mizezi. umravlesobis saxeliT molaparake mosamarTle ginzburgma 
CaTvala, rom mocemuli SemTxveva unda iqnes ganxiluli „yvela-msurvelis“ pirobis 
uzenaesobiT. mosamarTle alitos gansxvavebuli azriT ki dominanti unda yofiliyo 
aradiskriminaciuli politika im saxiT, ra saxiTac is gamoiyeneboda seqsualuri 
orientaciis sakiTxebTan mimarTebaSi.

„CLS“-is saqmis gasaanalizeblad statia Semdeg struqturas mihyveba:

pirvel rigSi, unda gavarkvioT, xsenebuli ori midgomidan romelma iqonia gav-
lena hastingsis gadawyvetilebaze, rodesac „CLS“-isTvis uaris Tqmis gadawvetile-
bas iRebda. procedurul sakiTxebTan dakavSirebuli diskusiis moTavebis Semdgom, 
gavaanalizeb konstituciis pirvel Sesworebas, romelic uzrunvelyofs sityvis da 
aRmsareblobis Tavisuflebas, rogorc viwrod fokusirebul antidiskriminaciul, 
agreTve ufro farTo, „yvela msurvelis“ politikis rakursSi. es kvleva or eta-
pad unda warimarTos. pirvel nawili pasuxobs kiTxvas, Tu ramdenad samarTliani 
iqneba orive zemoT xsenebuli midgoma konstituciis pirveli Sesworebis Tvalsa-
zrisiT, Tuki mTavroba pirdapiri regulirebis gziT danergavs mas sazogadoebis 
yvela fenaSi. ra Tqma unda, am SemTxvevaSi msgavsi arastandartuli midgoma ar iqna 
gamoyenebuli, radgan yvela sadavo regulacia exeboda mxolod hastingsis samarT-
lis skolis studentebs. Sesabamisad, analizis meore etapi moicavs arakonstitu-

jgufebi (mag., hastingsis ebraeli samarTlis studenTa asociacia da hastingsis samarTlis muslimi studen-
tebis asociacia), socialuri miznebiT gaerTianebuli jgufebi (mag., abortis momxre da abortis mowinaaRmdege 
ori jgufi), eTnikuri da rasobrivi niSniT gaerTianebuli jgufebi (mag., samarTlis Savkanian studentTa 
asociacia, amerikel koreelTa samarTlis sazogadoeba, La Rasa samarTlis studentTa asociacia da axlo aR-
mosavleTis samarTlis studentTa asociacia), agreTve jgufebi, romlebic Camoyalibulia sqesis an seqsual-
uri orientaciis mixedviT (mag., klara folcis feministuri asociacia da hastingsis studentTa TviTSegnebis 
amaRlebis asociacia). Id. at 3001-02.
6 Id. at 2974.
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ciuri pirobebis doqtrinas, romelic warmoaCens imas, Tu rogor axdens es faqti 
gavlenas mTlian analizze7. am doqtrinis gaTvaliswinebiT, xelisufleba ar aris 
Tavisufali sxvadasxva jgufebisTvis raime saxis licenziis, privilegiis an sxva 
sargeblis miniWebisas. saxelmwifos unda mieces SesaZlebloba, daawesos garkveuli 
wina pirobebi mis mier Tavisi uflebamosilebebis Sesrulebisas arsebuli resur-
sebis farglebSi. magram maSin, rodesac garkveuli wina pirobebi misaRebia, sxvebi 
miuRebelia. magaliTad, arc erTi Stati ar miscems uflebas mis sazRvrebSi moqmed 
ucxour korporacias, awarmoos biznesi im pirobiT, rom is uars ityvis federaluri 
sasamarTlosTvis mimarTvaze8. agreTve, saxelmwifom ar SeiZleba daawesos sajaro 
gzebze xelmisawvdomobis wina pirobad uari konstituciis pirveli SesworebiT 
ganmtkicebuli sityvis Tavisuflebaze da meoTxe SesworebiT ganmtkicebuli dausa-
buTebeli Cxrekisa da dakavebis akrZalvaze9. Tumca, amas garda, Stats ufleba aqvs, 
daawesos garkveuli SezRudvebi Cqarosnuli gziT mosargeble mZRolebis survilis 
SemTxvevaSi, raTa uzrunvelyos yvelasTvis saerTo sagzao moZraobis wesebis dacva 
da avtosagzao SemTxvevebis Statis sasamarTloSi ganxilvis aucilebloba10.

ra Tqma unda, hastingsSi Seqmnili situacia ar warmoadgens sajaro gzebTan da-
kavSirebuli SemTxvevebis zust analogias, vinaidan igulisxmeba, rom Statma skola 
unda gamoiyenos ganaTlebis miRebis mizniT. imisaTvis rom vigrZnoT sajaro gzisa da 
kampusis SemTxvevebs Soris arsebuli gansxvaveba, Semdgomma analizma unda gaiTva-
liswinos is, Tu ra gziT miesadageba arakonstituciuri pirobebis doqtrina egreT 
wodebul „SezRuduli sajaro forumis“ cnebas, kategorias, romelic sasamarTlom 
pirdapir moargo hastingsis SemTxvevas11. es sferoebi, maTi dasaxelebidan gamomdi-
nare, ganlagebulia sadRac or ukidures, sajaro da kerZo poluss Soris. statiis 
bolos ki gavaanalizebT CLS-is saqmidan gamomdinare zogierT sadavo sakiTxs dakav-
Sirebuls religiis, sityvis Tavisuflebis da sqesobriv diskriminaciasTan.

Cemi daskvnebi mdgomareobs SemdegSi: pirveli, mosamarTle ginzburgi Secda, 
rodesac gadawyvita, rom mocemul SemTxvevaSi, saerTo SeTanxmebis safuZvelze, 
prioritetuli iyo „yvela msurvelis“ politika; meore, man saTanadod ar Seafasa 
daculobis is xarisxi, riTac daculebi arian kerZo asociaciebi, maT Soris CLS 

7 am doqtrinis Cemeuli sistemuri analizis gasacnobad, ix. A. Epstein, Bargaining with the State 5 (1993) („Tavisi 
kanonikuri formiT gacxadebuli doqtrina ambobs, rom Tumca saxelmwifos aqvs sruli ufleba, mianiWos an 
CamoarTvas nebismier individs privilegia an rame sargebeli, mas ar SeuZlia garantiis micema privilegiis 
subieqtisTvis im pirobiT, rom igi aramarTebulad daabrkolebs, moaxdens zewolas, an uaryofs pirovnebis 
konstituciur uflebas.“).
8 Terral v. Burke Constr. Co., 257 U. S. 529 532 (1922) (aRniSnavs ra, rom xelisuflebas ar aqvs ufleba, mosTxovos 
ucxour kompanias, garkveul SemTxvevebSi, Tavi Seikavos sasamarTloSi mimarTvisgan, rogorc qveynis farg-
lebSi biznesis warmoebisTvis savaldebulo piroba.).
9 ix. mag., ‘Frost & Frost Trucking Co. v. R.R. Comm’n, 271 U.S. 583 (1926). es Tvalsazrisi vrclad aris ganxiluli epsTinis 
supra note 7, gv. 162-70. 
10 Opinion of the Justice, 147 N. E. 681 (Mass. 1925).
11 ganmartebisTvis ix. Perry Educ. Ass’n v. Perry Local Educators’ Ass’n 460 U.S. 37, 44-45 (1983) (gvauwyebs, rom SezRuduli 
sajaro forumi moiazreba sadRac mxolod kerZo saWiroebisTvis gankuTvnil saxelmwifo dawesebulebasa da 
saerTo sargeblobis gzebs Soris).
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saxelmwifos pirdapiri regulaciisgan; mesame, arakonstituciuri doqtrinis piro-
bebis ugulebelyofiT man ganuzomlad didi diskrecia mianiWa hastingsis saswav-
lebels studentTa organizaciebTan urTierTobaSi. sxvanairad rom vTqvaT, mosa-
marTlem gaakeTa yvela araswori daskvna, romelic SesaZlebelia gamomdinareobdes 
hastingsis marTebuli klasificirebidan, rogorc SezRuduli sajaro forumi. 
msgavsi klasificireba saSualebas aZlevs xelisuflebas, rom sakuTari organiza-
ciebis marTvis politikis prioritetebi ganixilos racionalurobis standartis 
safuZvelze. Tumca garda araZiriTadi saSualebebiT sargeblobis uflebis micemisa 
(magaliTad, saswavlo procesis dasrulebis Semdgom saklaso oTaxebis gamoyeneba 
SekrebisTvis), misi neba, ramenairad akrZalos an SezRudos studenturi organiza-
ciebis saqmianoba, isevea SezRuduli, rogorc es aris Ria tipis sajaro forumis 
SemTxvevaSi. mosamarTle ginzburgma gaakeTa mcdari daskvna, rodesac CaTvala, rom 
hastingsma „yvela msurvelis“ politika unda gaavrcelos yvela studentur jgufze, 
rogorc de faqto es xdeba sazogadoebrivi transportis SemTxvevaSi. swori gziT 
warmarTul analizs ki sruliad sxva mimarTulebiT mivyavarT: Tavad hastingsi 
unda funqcionirebdes rogorc SezRuduli tipis sazogadoebrivi transporti, ro-
melic SeuzRudavad awevrianebs Tavis rigebSi nebismier jgufs, miuxedavad misi 
poziciisa. am Secdomebis savalalo da Sors mimavali Sedegi mdgomareobs mcire da 
gankerZoebiT mdgomi religiuri jgufebis mimarT Seuwynareblobis dakanonebaSi. 
am xarvezs hqonda da kvlavac aqvs uaryofiTi gavlena religiisa da sityvis Tavi-
suflebis ZiriTad debulebebze, antidiskriminaciuli normebis farTo diapazonis 
gaTvaliswinebiT. 

I. hastingsis relevanturi politika

mTavrobis politikisa da kanonebis konstituciis pirveli Sesworebis safuZ-
velze, konstituciurobis Semowmebisas xSirad sakiTxi Semdegnairad ismis: esa Tu 
is politika axdens Tu ara gansazRvruli religiuri an gamoxatvasTan dakavSire-
buli qmedebis specialur sanqcirebas, Tu warmoadgens imgvar politikas, romelic 
ukavSirebs saerTo da miukerZoebel pirobebs aRniSnuli qmedebis ganxorcielebas. 
amgvari gansxvavebis mizezi sakmaod naTelia12. politika, romelic gamoarCevs ama 
Tu im mxares misi mrwamsisa da aRmsareblobis mixedviT, saxifaToa am mxaris indi-
vidualuri Tu institucionaluri avtonomiisTvis. am TvalsazrisiT, yvelasTvis 
saerTo midgomis principi nakleb saSiSroebas Seicavs, yovel SemTxvevaSi, Teoriu-

12 ix. sazogadod: Geoffrey R. Stone, Content-Neutral Restrictions, 54 U. Chi. L. Rev. 46 (1987) Geoffrey R. Stone, Content Regulation 
and the First Amendment, 25 Wm. & Mary L. Rev. 189 (1983).
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lad mainc, imitom, rom xelisuflebis mxridan erTi romelime jgufis saqmianobis 
mimarT ganxorcielebuli SezRudva TavisTavad unda gavrceldes sxva jgufebzec. 
am gziT, jgufs, romlis aRmsareblobis da gamoxatvis Tavisufleba izRudeba, uCn-
debian bunebrivi mekavSireebi, romelTac SeuZliaT saTanado gavlena moaxdinon 
politikur procesebze da gaabaTilon eWvqveS damdgari jgufis winaaRmdeg mimar-
Tuli politikuri an legaluri sivrcidan gandevnis mcdeloba. principSi, vera-
vin uaryofs, rom sayovelTao diskriminaciis amkrZalavi norma warmoadgens dacvis 
mniSvnelovan instruments maTTvis, vinc cnobilia rogorc „diskretuli da izoli-
rebuli umciresobebi“13.

amdenad, garkveuli mniSvneloba eniWeba imas, rom „CLS“-Tan dakavSirebuli dis-
kusia damokidebuli gaxda misi SemTxvevisTvis misadagebul politikaze. saolqo 
sasamarTlom mxari dauWira hastingsis gadawyvetilebas, SeezRuda „CLS“-isTvis sa-
marTlis skolis infrastruqturiT sargeblobis ufleba, ixelmZRvanela ra aradis-
kriminaciuli politikiT da sruli saxiT igi Semdegnairad Camoayaliba: 

hastingsi rCeba erTguli im politikis, romelic mimarTulia legalurad dauS-
vebeli, TviTneburi an usafuZvlo diskriminaciis winaaRmdeg. yvela jgufi, admi-
nistracia, profesor-maswavleblebi, studenturi TviTmmarTveloba, hastingsis 
mflobelobaSi myofi sacxovreblebi da hastingsis sponsorobiT ganxorcielebuli 
programebi imarTeba swored aradiskriminaciuli politikis safuZvelze. hasting-
sis aradiskriminaciuli politika unda icavdes Sesabamis kanonmdeblobas.

hastingsi ar moaxdens ukanono diskriminacias rasobriv, kanis feris, religiur, 
nacionaluri warmomavlobis, STamomavlobis, fizikuri uunarobis, asakis, sqesis an 
seqsualuri orientaciis safuZvelze. es aradiskriminaciuli politika vrceldeba 
studentebis miRebaze hastingsis mier dafinansebul programebsa da RonisZiebebSi 
SeuzRudavad monawileobaze14.

saolqo sasamarTlos SexedulebiT, msgavsi politika unda CaiTvalos rogorc 
„neitraluri“ da „safuZvliani“ imitom, rom is „gulisxmobs studenturi gaerTiane-
bebis gaxsnilobas nebismieri dainteresebuli studentisTvis, yovelgvari diskri-
minaciis gareSe daculi statusis safuZvelze“15. es argumenti ar uaryofs imas, rom 
xsenebuli politika gamoiyeneboda religiuri organizaciebis mimarT. is ufro imas 
gulisxmobs, rom aRniSnuli zogadi akrZalva iyo pirvel SesworebasTan konstitu-
ciurobis TvalsazrisiT imgvari Semowmebis farglebs miRma, romelic moiazrebda 
aseT politikas rogorc dabrkolebas „eqspresiuli asociaciebisTvis“, anu maTTvis, 
vinc biznesis Tu komerciuli interesebisgan gansxvavebiT, raime saxis pirovnuli an 
moraluri mrwamsis gavrcelebaze arian orientirebulebi. faqtobrivad sasamarT-

13 ix. United states v. Carolene Prods. Co., 304 U.S. 144, 153 n.4 (1983).
14 CLS, 130 S. Ct. at 2979.
15 Christian Legal Soc’y v. Kane, 2006 U.S. Dist. LEXIS 27347 at *45 (N.D. Cal. 2006). 
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los pozicia mdgomareobda imaSi, rom sayovelTao aradiskriminaciuli politika 
unda yofiliyo ganxiluli rogorc neitraluri da gonivruli imis safuZvelze, 
rom igi ar iyo mimarTuli mxolod religiuri jgufebis winaaRmdeg. hastingsis yve-
la studenturi organizacia valdebuli iyo, daekmayofilebina es pirobebi, raTa 
hqonoda skolis mier SemoTavazebuli momsaxurebis saSualebebiT sargeblobis uf-
leba. am etapze iqmneba STabeWdileba, TiTqos sakiTxi Semdegnairad unda daisvas, 
pirveli Sesworebis mixedviT aucilebelia religiuri jgufebisadmi gansxvavebuli 
mopyroba (disparate treatment), Tu sakmarisia, am wesis efeqti (disparate impact) 
zRudavdes religiur jgufebs ufro metad, vidre sxva jgufebs.

amas garda, eWvs gareSea, rom swored xsenebuli aradiskriminaciuli politika 
gansazRvravda molaparakebis xasiaTs hastingssa da „CLS“-s Soris 2004 w. seqtembri-
dan 2005 w. maisamde, ra drosac hastingsis administraciis mier ignorirebuli an 
uaryofili iyo yvela mimarTva RonisZiebis Catarebis an infrastruqturiT sar-
geblobis moTxovniT16. daZabuli molaparakebebis ganmavlobaSi miukerZoeblobis 
ganmsazRvreli iyo is garemoeba, rom „CLS“-is mimarT gamoyenebuli aradiskrimina-
ciuli norma erTnairad vrceldeboda yvela sxva organizaciazec. hastingsi aRniS-
navs, rom mis mier arCeuli aradiskriminaciuli politikis kursi „saSualebas aZle-
vs, politikuri, socialuri da kulturuli orientaciis studentur organizaciebs, 
SearCion iseTi wevrebi da oficrebi, visac gaaCnia garkveuli tipis RirebulebiTi 
sistema da mrwamsi“17.

am dromde ar iyo naxsenebi rame sxva ufro zogadi politika, kerZod, ufro 
inkluziuri „yvela msurvelis“ principi. pirvelad am politikis Sesaxeb Tavis Cve-
nebaSi ilaparaka meri kai keinma, im droisTvis hastingsis dekanma, romelmac Tqva: 
„Cemi SexdulebiT, imisTvis, rom iyo studenturi organizacia, yvela students unda 
mieces masSi gawevrianebis ufleba sakuTari survilis safuZvelze“18 ra Tqma unda, 
ar arsebobda „yvela msurvelis“ politikis SemTxvevaTa ufro vrceli CamonaTvali, 
vidre msgavsi, dakavSirebuli aradiskriminaciul politikasTan. arc erTis garSemo 
ar gamarTula debatebi, diskusiebi an hqonia raime mxardaWera profesor-maswavle-
blebis mxridan. 

axali, „yvela msurvelis“ politika Tavdapirvelad SemoTavazebuli iyo rogorc 
oficialuri aradiskriminaciuli politikis erTgvari improvizebuli sakazmi, 
romlisganac, mosamarTle alitos azriT, is Zireulad gansxvavdeboda. aradiskri-
minaciuli politika, adamianis uflebaTa aqtis msgavsad, mkafiod ayalibebs im sa-
fuZvlebs, romlebic krZalaven diskriminacias. „yvela msurvelis“ politika moi-
Txovs, rom yvela msurveli gawevrianebul iqnes jgufSi. dauSvebelia diskriminacia 

16 ix. CLS, 130 S. at 3002 (sadac aRniSnulia, rom hastingsis studentTa momsaxurebis menejeri judi hansen Capmani 
„CLS“-Tan mimoweraSi swored am politikas emyareboda).
17 Id. at 3003.
18 Id.
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nebismier safuZvelze, Tundac is ar iyos naxsenebi aradiskriminaciuli politikis 
CamonaTvalSi. am politikis efeqti mdgomareobs imaSi, rom hastingsis safarqveS 
myofi yvela sazogadoebrivi organizacia iseTive moTxovnebis winaSe dgas, rogorc 
sazogadobrivi transporti, romelic valdebulia, yvela miiRos erTnairi piro-
bebiT19, marTlac, rogorc aRiniSna, momsaxurebis valdebuleba warmoadgens ufro 
farTo cnebas imitom, rom is ar tovebs adgils, Tundac tradiciuli „racionalu-
ri“ mizezisTvis, ris gamoc, sazogadoebriv transports ufleba eqneba, uari Tqvas 
momsaxurebaze. daumorCilebloba organizaciis ganawesisadmi, uari sawevro gada-
saxadze an saTanado moqcevis wesebTan SeuTavsebeli saqcieli. amasTanve, aradis-
kriminaciuli politika hastingsis farglebSi universalurad gamoiyeneba, amito-
mac is gulisxmobs rogorc xelmisawvdomobas, agreTve daqiravebis SesaZleblobas, 
miuxedavad imisa, rom Tavisi yvela qmedebiT igi uars ambobs, mxedvelobaSi miiRos 
calkeuli studentis individualuri Tavisebureba. magram „yvela msurvelis“ poli-
tika ar SeiZleba iyos universaluri, Tundac SesaZlebeli iyos (magram aragonivru-
li) yvela studentis gawevrianeba hastingsis nebismier registrirebul studentur 
organizaciaSi (RSO-Si,). warmoudgenelia yvela msurvelis daqiraveba profesorad 
an „yvela msurvelis“ daSveba studentTa rigebSi. erTaderTi konteqsti, romelSic 
SesaZlebelia am wesis qmediTobaze laparaki, aris mxolod is, sadac dasrulebu-
lia daqiravebis an daSvebis procedura. ase rom, privilegiebi vrceldeba mxolod 
individTa SezRudul jgufze, romlebic SerCeuli iyvnen Ria da gamWvirvale wesiT.

„yvela msurvelis“ principi erTxelac ar aris naxsenebi saolqo sasamarTlos vr-
cel daskvnaSi, sadac yuradReba gamaxvilebuli iyo mxolod mis mier mxardaWerili 
aradiskriminaciuli politikis sayovelTaoobaze. mecxre olqis sasamarTlos weri-
lobiTi gadawyvetileba SeiZleba CaiTvalos `yvela msurvelis“ politikis pirvel 
oficialur gamoCenad, romelic sruli saxiT Semdegnairad JRers:

„mxareebi Tanxmdebian, rom Ria wevrobis wesi erTnairad vrceldeba hastingsis 
yvela studentze. yvela jgufi valdebulia, miiRos Tavis rigebSi nebismieri msur-
veli xmis uflebiT, Tundac es ukanaskneli ar iziarebdes am jgufis ZiriTad miz-
nebs. Sesabamisad, gawevrianebis pirobebi unda iyos neitraluri da gonivruli20.

mTavari moTxovna, romelic naxsenebia mecxre olqis sasamarTlos daskvnaSi aris 
Semdegi:

hastingsi moiTxovs, rom registrirebulma studenturma organizaciam nebismier 
students misces ufleba, miiRos monawileoba, gawevriandes an daikavos xelmZRva-

19 sazogadoebrivi gadamzidvelis valdebulebebis garSemo gamarTuli diskusiis Sesaxeb ix. H.W. Chaplin, Limita-
tions upon the Rights of Withdrawal from Public Employment, 16 Harv. L. Rev. 555, 556-57 (1903).
20 319 Fed. Appex. 645, 649 (9th Cir. 2009). citirebuli mosazreba, Truty v. Kent school, 542 F. 3d 634, 649-50 (9th Cir. 2008), ro-
melic exeba mxolod qristianuli organizaciisTvis saswavleblis mxridan uars sertificirebis moTxovnaze, 
skolis mier aRiarebuli aradiskriminaciuli politikis sababiT. am SemTxvevaSi saerTod ar iyo naxsenebi 
„yvela msurvelis“ politika.
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neli pozicia organizaciaSi, miuxedavad misi statusisa Tu mrwamsisa. Sesabamisad, 
hastingsis demokratiul krebas (Hastings Democratic Caucus), magaliTad, ar aqvs ufleba 
daabrkolos respublikelTa politikis gamziarebeli studentebis gawevrianeba da 
maT mier xelmZRvaneli poziciebis dakaveba TavianTi organizaciis rigebSi“21.

mosamarTle ginzburgma ganacxada, rom aRniSnuli SeTanxmeba aucileblad gami-
jnavs nagulisxmeb faqtobriv Canawers sasamarTlo saqmeze raime zegavlenis moxde-
nis SesaZleblobisgan22. proceduruli barierebis SeqmniT gamowveuli agresiuli 
kursis erTgulma mosamarTle ginzburgma ar gamarTa diskusia xsenebuli princi-
pebis irgvliv imisda miuxedavad, rom saqmis ganxilvaSi monawile hastingsis ofi-
cialuri warmomadgenlebi xelmZRvanelobdnen werilobiT gaformebuli aradiskri-
minaciuli politikiT. misi SexedulebiT, sityva „nebismieri“ (man is, Sesabamisad, 
gamoyo kursiviT) imdenad zRudavda sasamarTlo davis areals, rom werilobiT 
gaformebuli aradiskriminaciuli politika kargavda Tavis mniSvnelobas. xelaxla 
Camoyalibebuli wesis gavrcelebis ufro farTo areals SeeZlo mxolod gaemZafre-
bina am wesis zogadi da neitraluri xasiaTi, romelic, Tavis mxriv, gazrdida mis 
unars, gaeZlo konstituciis mxridan sityvis da gamoxatvis Tavisuflebis moTxo-
vniT, SesaZlo SemotevisTvis.

sagrZnobi wonadoba, romelic mosamarTle ginzburgma mianiWa SeTanxmebis piro-
bas, saqmis irgvliv Seqmnili viTarebidan gamomdinare, badebs SekiTxvebs. SeTan-
xmebis piroba dawerilia ganusazRvreli drois awmyos gramatikuli formiT, ro-
melSic ganmsazRvrel sityvad moiazreba „iTxovs.“ am daskvnaSi ar weria, TiTqos 
hastingsi „iTxovda“ – warsuli gramatikuli dro – yvela organizaciisagan „yvela 
msurvelis“ politikis principebis dacvas im dros, rodesac miRebul iqna sava-
lalo gadawyvetilebebi „CLS“-Tan dakavSirebiT da vidre „yvela msurvelis“ poli-
tika saboloo saxiT iqneboda Camoyalibebuli. SeTanxmebis pirobaSi arc is aris 
naTqvami, rom gadawyvetilebis miReba moxda „yvela msurvelis“ politikis Sesaba-
misad, rodesac, cxadia, es SeuZlebeli iyo. amasTan, gancxadeba ar iTvaliswinebs im 
xriks, rom xsenebuli politika mTlad imas ar gulisxmobs, razec metyvelebs. uze-
naesi sasamarTlos doneze, Sefaruli saxiT, „racionaluri“ mizeziT nagulisxmebi 
momsaxurebis xelmisawvdomobis SezRudva kvlav iqna aRdgenili CanawerSi (sadac 
naTqvamia, rom es politika „ar gamoricxavs miukerZoeblad da zogadad wayene-
buli gawevrianebis moTxovnebs, romelic ar aris dakavSirebuli „statussa da 
mrwamsTan“)23, savaraudod, imisTvis, rom mxedvelobaSi iqnes miRebuli momsaxure-
bis xelmisawvdomobaze uaris Tqmis zogadi safuZveli. dabolos, SeTanxmebis 
piroba ewinaaRmdegeba hastingsis pozicias, romelic man daikava momCivanisTvis 
pasuxis gacemis dros imis mtkicebiT, rom hastingsi ki ar eTanxmeboda „yvela 

21 CLS, 130 S Ct. at, 2982.
22 Id. at 29982-84.
23 Id. at 2980 n. 2.
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msurvelis“ politikas, aramed uflebas aZlevda „politikuri, socialuri da kul-
turuli orientaciis studentur organizaciebs, Tavad aerCiaT TavianT wevrebad 
da xelmZRvanelad isini, vinc iziarebda garkveul idealebs da Sexedulebebs“24. 
aseTi mniSvnelobis mqone SemTxvevebSi, albaT ar unda iyos gonivruli arsebiTi 
gamokvlevis SezRudva SeTanxmebis iseTi pirobebiT, romelic SesaZlebelia waki-
Txul iqnes ufro viwro gagebiT, rogorc metad Tavsebadi arsebul CanawerTan. 
am politikis orive versia badebs principTan dakavSirebul realur SekiTxvebs. 
sworedac amitom vapireb Sevudge am poziciebis ganxilvas.

II. mTavrobis mxridan gaerTianebis Tavisuflebis regulacia

erTi fundamenturi maxasiaTebeli Tviseba, romelic Tan sdevs konstituciuri 
samarTlis yvela sferos, exeba mTavrobis funqciis gansazRvras, erTi mxriv, ro-
gorc maregulireblis, xolo meore mxriv, rogorc menejeris rolis Semsruleblis. 
tradiciulad, sakonstitucio doqtrinebis umetesi nawili svams SekiTxvas, Tu ra 
saxis SezRudvebi SeuZlia dauwesos saxelmwifom, rogorc regulatorma, individTa 
mxridan kerZo mflobelobaSi arsebuli sakuTrebis da resursebis marTvas maSin, 
rodesac isini axorcieleben garkveuli tipis dacul saqmianobas. Cvens SemTxvevaSi 
igulisxmeba sityvisa da aRmsareblobis Tavisuflebis urTierTgadakveTis adgili. 
mTavrobis Carevisgan daculobis xarisxi, romelic msgavsi tipis saqmianobas gaaCnia, 
sakmaod maRalia orive naxseneb konteqstSi, vinaidan am poziciebs did mniSvnelobas 
aniWebs uzenaesi sasamarTlo.

es ZiriTadi tendencia, ra Tqma unda, ar gulisxmobs mis upirobo Sesrulebas, 
Tundac wminda wylis saregulacio SemTxvevebSi. kvlavindeburad ZalaSia kanonebi, 
romlebic mimarTulia ajanyebisken mowodebis, gayalbebis, ciliswamebis, sawarmoo 
SpionaJis, mkvlelobis mizniT SeTqmulebis an fiqsirebuli fasebis dawesebis wi-
naaRmdeg iseve, rogorc religiis Tavisuflebis motiviT adamianTa msxverplSewir-
vis da garemos dabinZurebis akrZalva. am statiaSi uadgiloa yvela am SemTxvevis 
detaluri ganxilva, magram mniSvnelovani iqneboda erTi sakvanZo mimarTulebis ana-
lizi. aqcenti Zalis gamoyenebaze, ciliswamebasa da monopoliaze mSvenivrad Tanaar-
sebobs umniSvnelovanesi Tavisufali arCevanis standartuli klasikuri liberalu-
ri gamarTlebebis gverdiT. rogorc aseTi, upiratesobiT sargeblobs SezRuduli 
saxelmwifos (limited government) modeli, romelic pirvel Sesworebaze dafuZnebul 
iurisprudencias aSkara winaaRmdegobaSi aqcevs sakuTrebis da kontraqtebis dac-

24 Id. at 3003.
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vis sakiTxSi sasamarTloebis damokidebulebasTan, romlebsac uzenaesi sasamarTlo 
gacilebiT naklebi xarisxiT icavs mTavrobis maregulirebeli Carevisgan. 

is wertili, sadac SezRuduli saxelmwifos midgoma sityvis da aRmsareblobis 
Tavisuflebis mimarT SesaZloa ganicdis gansakuTrebul wnexs aris gaerTianebebis 
Tavisufleba. dasawyisisTvis unda aRiniSnos, rom gaerTianebis Tavisuflebam Zlie-
ri mxardaWera miiRo mravali konteqstis farglebSi. gaxmaurebulma sasamarTlo 
gadawyvetilebam saqmeze alabamas winaaRmdeg (NAACP v. Alabama), ufleba misca NAACP-s 
ar gadaeca Tavis wevrTa sia alabamis cnobismoyvare generaluri prokurorisTvis25. 
amdenad, cxadia, rom sityvisa da aRmsareblobis Tavisufleba adamianebs saSualebas 
aZlevs, ara mxolod ilocon da ifiqron sakuTari Sexedulebebis Sesabamisad, aramed 
gaerTiandnen eklesiis da sxva saxis dawesebulebebis meSveobiT sasurveli miznebis 
misaRwevad. bolo xans zemoT xsenebuli gaerTianebebis Tavisuflebis seriozuli 
sapirwone gaxda, sul ufro popularuli, antidiskriminaciuli kanonebi, romle-
bic Seexeba rasobriv warmomavlobas, sqess, asaks, SezRuduli unaris mqone pirebs 
da, ra Tqma unda, seqsualur orientacias. eWvgareSea, rom sazogadoebrivma trans-
portma unda gaiziaros „yvela msurvelis“ wesi, romelic ukrZalavs mas, garkveuli 
formiT, Tavisi momxmareblis usamarTlo diskriminacias. amasTanave, precedentuli 
samarTlis (common law) wesi yovelTvis aZlevda uflebas im firmebs, romlebsac ar 
gaaCndaT sazogadoebrivi transportis statusi da aqedan gamomdinare monopolis-
turi Zalaufleba, xsenebuli SezRudvebis ignorirebiT, Tavad aerCiaT TavianTi 
biznes partniorebi26. igive SeiZleba iTqvas antimonopoliuri kanonis SemTxvevaSic, 
romlis ZiriTadi debuleba imaSi mdgomareobs, rom yvela konkurents, nebismieri 
sababiT, SeuZlia uari Tqvas sxvasTan urTierTobaze27. gamonakliss warmoadgens 
mxolod „ZiriTad saSualebebTan“ dakavSirebuli iSviaTi SemTxvevebi, romelic, 
erT-erT konkurents, sxvasTan SedarebiT, monopolistis mdgomareobaSi ayenebs28. 
amgvarad, izRudeba „yvela msurvelis“ doqtrinis gavrcelebis areali. kontraq-
tebis gaformebis da gaerTianebis Tavisufleba iseve warmoadgens normas sabazro 
sivrceSi moqmedi firmebisTvis, rogorc kerZo klubebisa da eklesiisTvis. 

 axali antidiskriminaciuli kanonebi bevrwilad Seqmnilia ufro adrindeli, 
sazogadoebriv transportTan dakavSirebuli wesebis qargaze. Tumca maTi gamoyeneba 
ar aris SezRuduli sazogadoebrivi transportis sferoTi, aramed vrceldeba yve-
la saxis sajaro struqturebze, romlebsac monopolisturi Zalauflebis sul mcire 
nasaxic ki ar gaaCniaT29. es wesebi aucileblad ewinaaRmdegeba Tavisufali gaerTia-

25 NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (1958).
26 ix. mag., Allnut v. Inglis, 104 Eng. Rep. 206 (K.B. 1810), romelic amerikis kanonmdeblobaSi Semotanili iyo Munn v. Iil-
linois, 94 U.S. 113 (1876); ix. agreTve Duquense Light Co. v. Barasch, 488 U.S. (1989).
27 Verizon Commc’ns Inc. v. Law Officers of Curtis V. Trinko, LLP, 540 U.S. 398 (2004).
28 ix. mag., Florida Fuels, Inc. v. Belcher Oil Co., 717 F. Supp. 1528 (S.D. Fla. 1989) (romelic warmoadgens am doqtrinis viwro 
gagebiT wakiTxvis magaliTs)
29 ix. mag., sajaro struqturis vrceli gansazRvreba „niu-jersis diskriminaciis sawinaaRmdego kanonSi“, N. J. 
Stat. Ann. 10:5-4 (2010).
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nebis uflebebs, radganac isini zRudaven ar gaerTianebis uflebas, romelsac tra-
diciuli Teoriis mixedviT, mosamarTle ginzburgi aRiarebs rogorc fundamenturi 
uflebis Semadgenel nawils30. mosamarTle ginzburgi, gaerTianebis uflebasa da Zi-
riTad antidiskriminaciul kanons Soris dapirispirebis sakiTxSi aRniSnavs „mkacri 
Semowmebis“ standarts, romelic Tan erTvis aRniSnul regulacias31. am sakiTxebTan 
dakavSirebiT is gakvriT axsenebs or saqmes: Roberts v. United States Jayces32 da Boy Scouts 
of America v. Dale33, Tumca imave wuTSi igi iviwyebs imas, rac maTSi iyo nagulisxmebi 
da acxadebs, rom orive saqmeSi Statma mimarTa antidiskriminaciul kanons, „romlis 
ZaliTac jgufi iZulebuli gaxada mieRo Tavis rigebSi arasasurveli wevrebi uaris 
Tqmis uflebis gareSe“34.

Zalian kargi iqneboda, erTi wuTiT,robertsis da deilis saqmisTvis Segvexeda 
maTsave faqtobrivi garemoebebis farglebSi, imisTvis, rom gvenaxa, zogadad, rogor 
pasuxoben antidiskriminaciuli kanonebi gaerTianebis Tavisuflebis moTxovnaze da-
fuZnebul sarCelebs. mas mere, rac es gakeTdeba, SegviZlia mivubrundeT iZulebasa 
da sargebels Soris Seqmnil gansxvavebas, romelic ganapirobebda mosamarTlis mosa-
zrebas. kerZo organizaciebis regulaciis sakiTxis ganxilvisas sasamarTlo SeCerda 
sami nawilisgan Sedgenil klasifikaciaze, rogorc es gamocxadda robertsis saqme-
Si, es nawilebia: ekonomokuri gaerTianebebi, eqspresiuli gaerTianebebi da kerZo 
xasiaTis gaerTianebebi. ekonomikuri saqmianobis SemTxvevaSi, Tanamedrove sinTezi 
udavod aRiarebs antidiskriminaciuli kanonebis upiratesobas gaerTianebis Tavi-
suflebis moTxovnasTan SedarebiT. aseTi pozicia SeuTavsebelia klasikuri libe-
raluri SexedulebisTvis, romelic gaerTianebis Tavisuflebis princips (im sfe-
roebis gamoklebiT, romelic ukve aRvniSneT) uzenaesad miiCnevs cxovrebis yvela 
sferoSi. sxvanairad rom vTqvaT, nebismieri antidiskriminaciuli kanoni, romelic 
Zirs uTxris konkurentuli ekonomikuri sivrcis SenarCunebas, rCeba saxelmwifos 
tradiciuli policiuri uflebamosilebebis sferos miRma35.

aRniSnuli mizezebis gamo aseTi tipis sarCelebi ukve daviwyebulia, Tumca imgva-
rad, rom ar exeba ekonomikuri sivrcis gareT darCenili, gaerTianebis Tavisufle-
bis ori formis – globalurad eqspresiulis da siRrmiseulad pirovnulis analizs. 
robertsi maRal Sefasebas aZlevs iseT piradul Temebs, rogoric gvxdeba CLS-Si, 
sakiTxebi, romlebic individualur identobas bolomde wvdebian. mosamarTle bre-
nanis gadawyvetileba Zalze mkafiod metyvelebs, rom antidiskriminaciuli kano-
ni ar SeiZleba iqnes gamoyenebuli aRniSnul SemTxvevebSi, radganac „sasamarTlom 
daadgina, rom garkveuli pirovnuli xasiaTis, adamianTa Soris urTierTobebSi Ses-

30 CLS, 130 S. Ct. at 2984-85.
31 Id. at 2985.
32 Roberts v. United States Jayces, 468 U.S. 609 (1984).
33 Boy Scouts of America v. Dale, 530 U.S. 640 (2000).
34 CLS, 130 S. Ct. at 2975.
35 ix. Richard A. Epstein, Forbidden grounds: The Case against Employment Discrimination Laws 98-108 (1992).
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vlis da maTi ganxorcielebis arCevani daculi unda iyos Statis mxridan Seusabamo 
Carevisgan, vinaidan am saxis urTierTobaTa rols pirovnebis Tavisuflebis dacvis 
saqmeSi centraluri adgili ukavia Cvens konstituciaSi“36. saqme is aris, Tu sad 
unda iyos gavlebuli gamyofi xazi. mosamarTle brenani uyoymanod aTavsebs ojaxis 
Sida urTierTobebs gamyofi xazis intimur mxareze, xolo sxvadasxva komerciuli xa-
siaTis wamowyebebs sapirispiroze. magram, amasTanave, mas mainc dasWirda mcire yoy-
mani minesotis sazogadoebrivi sargeblobis adgilebTan dakavSirebuli kanonebis37 
gamosayeneblad jeisis, mravaldargobrivi momsaxurebis organizaciis mimarT, rome-
lic ar axdens sakuTari daniSnulebis mimarT socialuri erTianobis da moraluri 
valdebulebebis moTxovnis deklarirebas, rac ufro „CLS“-is msgavsi jgufebisTvis 
aris damaxasiaTebeli38. am jerze man araferi Tqva im sivrceze, romelic mdebareobs 
jeissa da ojaxs Soris da es sakiTxi Semdegi dRisTvis gadado.

gaerTianebis Tavisuflebis klasikuri liberaluri Teoria ar ganasxvavebs imas, 
Tu ra tipis gaerTianebebs aqvs mniSvneloba an ratom. isic sakmarisia, rom yvela 
aseTi gaerTianeba Tavisi wevrebisTvis kooperaciis Sedegad mogebis momtania. im 
mogebis, romelic sazogadoebrivi transportis qselis farglebs gareT, rogorc 
Cans, sistemurad ufro metia vidre danakargi, rac iseTi monawileebis ardaSvebas 
mohyveba, visac SeuZlia, ormxrivi SeTanxmebis safuZvelze gaerTiandnen erTmaneT-
Tan an SeuerTdnen sxva organizaciebs. magram Tanamedrove sammxrivi sinTezi moi-
Txovs jeisis mier warmoebuli arakomerciuli da ojaxis SigniT ganxorcielebuli 
kerZo operaciebis erTmaneTisgan gamijvnis Teoriul dasabuTebas, raTa es gamyofi 
xazi gaxdes qmediTi Sualeduri SemTxvevebis dasaxarisxeblad. mosamarTle brenani 
Seecada ganevrco es Teoria imis aRniSvniT, rom subieqturi faqtori gacilebiT 
met mniSvnelobas iZens ufro intimuri tipis sistemebSi, vidre vrcel, mravaldar-
gobriv organizaciebSi, romlebsac ar gaaCniaT aseTi mwyobri ideologia. 

SekiTxva imis Taobaze, Tu sad unda iqnes gavlebuli xazi, kvlav darCa pasuxgau-
cemeli. rodesac uzenaes sasamarTloSi dadga deilis saqmis ganxilvis jeri, daculi 
„intimuri“ organizaciebis mxaris mosazrebebi ufro farTod iqna warmodgenili, 
vidre iyo mosamarTle brenanis mzadyofna maTi gaziarebisTvis. am SemTxvevaSi saki-
Txi Semdegnairad Camoyalibda: ramdenad imsaxureben boi skautebi, romelTac gaaC-
niaT garkveuli moraluri principebi gawevrianebasTan dakavSirebiT, iseT dacvas, 
rogoric vrceldeba intimuri da eqspresiuli tipis organizaciebze, romlebic 
robertsis saqmis sapirispiro mxares mdebareoben“39? wyalgamyofis problema ar 
aris ioli gadasawyveti. niu jersis uzenaesma sasamarTlom uaryo boi skautebis 
pretenzia intimuri gaerTianebis statusze, vinaidan misma „sididem, gawevrianebis 

36 Roberts, 468 U.S. at 617-18.
37 Minn. Stat. 363.01 et seq. (1982).
38 Roberts, 468 U.S. at 621-23.
39 Dale, 530 U.S. at 649-50.
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ganurCevlobis principma, ufro inkluziurma vidre eqskluziurma daniSnulebam da 
TavianT Sekrebebze arawevrTa daswrebis praqtikam gansazRvra is garemoeba, rom 
aRniSnuli organizacia ar CaiTvala `saTanadod personalurad Tu kerZod, ro-
melic sargeblobs sakonstutucio dacviT intimuri gaerTianebebis Tavisuflebis 
safuZvelze“40. niu-jersis uzenaesma sasamarTlom agreTve daadgina, rom „deilis 
uflebis aRdgena ar avaldebulebs boi skautebs rame Setyobinebis gavrcelebas“41.

pirveli moTxovna axlos aris simarTlesTan, meore, mxolod sasurvelis sfero-
danaa. religiis dafuZnebis amkrZalavi normis (Establishment Clause) farglebSi uze-
naesma sasamarTlom gansakuTrebiT misma liberalma wevrebma ar daayovnes imis dad-
gena, rom Statis mxridan religiuri organizaciebis saqmianobaSi nebismieri Careva 
ganixileba rogorc maTi Sexedulebisadmi mxardaWera42. mocemul konteqstSi es ar 
aris ubralod TvalTmaqcoba. es aris aSkarad gamoxatuli seqsualuri orienta-
ciis individebis boi skautebSi gawevrianebis da organizaciaSi maT mier sakvanZo 
mdgomareobis dakavebis SesaZleblobis mkafio moTxovna. ra Tqma unda, amiT Seiqm-
neba STabeWdileba, TiTqos boi skautebi amarTleben homoseqsualur saqciels, maSin 
rodesac, sinamdvileSi saqme piriqiT aris. is, rasac gvauwyebs esa Tu is organizacia, 
damokidebulia im adamianebze, visTvisac gamiznulia saTqmeli. amrigad, uzenaesma 
sasamarTlom, erTmaneTs dapirispirebuli SemadgenlobiT, mTavari mosamarTlis 
uiliam renqvistis gavleniT, daujera boi skautebs da ufleba misca, winaaRmdegoba 
gaewiaT niu-jersis diskriminaciis winaaRmdeg mimarTuli kanonisTvis, rasac, pira-
dad me, srulad veTanxmebi43. sasamarTlo mkafiod da daJinebiT iTxovda, rom gacxa-
debuli miznebis da daniSnulebis Sefaseba warmoadgens jgufis Sida saqmes da is 
uars ambobda am poziciis daTmobaze, miuTiTebda ra Tavad jgufis SigniT arsebul 
rangirebaze, romelic drodadro iwvevs gadaxvevas misi Zireuli principebidan44. 
ufro konkretulad, sasamarTlom boi skautebis misiis Sesaxeb gancxadeba ganixala 
rogorc maTi siRrmiseuli mrwamsis ucilobeli dadastureba45. amasTanave, arc boi 
skautebis pretenzia iqna uaryofili daxuruli tipis organizaciis statusis ufle-
baze, vinaidan boi skautebma TavianT saxelmZRvanelo wignSi uari Tqves homoseqsua-
lizmTan dakavSirebiT raime mkafio mosazrebebis Camoyalibebaze.

40 Dale v. Boy Scouts of America, 734 A.2d 1196, 1221 (N.J. 1999) (quoted in Dale, 530 U.S. at 646).
41 Dale, 734 A.2d at1229 (quoted in Dale, 530 U.S. at 647).
42 ix. mag., Grand Rapids Sch. Dist. V. Ball, 473 U.S. (1985); Aguilar v. Felton, 473 U.S. 402 (1985).
43 Richard A. Epstein, The Constitutional Perils of Moderation: The case of the Boy Scouts, 74 So. Cal. L. Rev. 119 (2000). vrceli komen-
tari am SemTxvevasTan dakavSirebiT ix. mag., Luis Michael Sideman, The Dale Problem: Property and Speech Under Regulatory State, 
75 U. Chi. L. Rev. 1541 (2008) (sadac aRniSnulia, rom Zalian rTuli aris gqondes azris gamoxatvis ufleba maSin, 
rodesac ar gaqvs myari ufleba sakuTrebaze); Andrew Koppelman, Signs of the Times: Dalev. Boy Scouts of America and the 
Changing Meaning of Nondiscrimination, 23 Cardozo L. Rev. 1819 (2002) (romelic gmobs eqspresiuli gaerTianebebis mimarT 
deilis eqspansiur midgomas); David E bernstein, Antidiscrimination Laws and the First Amendment, 66 Mo. L. Rev. 83 (2001) (sa-
dac naTqvamia, Tu rogor SeuZliaT gamoiyenon religiurma skolebma sityvis Tavisuflebis garantiebi, rom 
gaumklavdnen dasaqmebasTan dakavSirebul diskriminaciul kanonebs).
44 Dale, 530 U.S. at 648-49.
45 Id. at 649.
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aRniSnuli standartiT, „CLS“-is saqme, deilTan SedarebiT, gaerTianebis Tavisu-
flebis TvalsazrisiT, gacilebiT iol SemTxvevas warmoadgens. „CLS“-is hastingsis 
danayofi ufro kompaqturi da Sekrulia. igi ar aris orazrovani sakuTari arsis 
da daniSnulebis gansazRvrisas. igi im tipis daxuruli gaerTianebebis erT-erTi 
damfuZnebeli wevria, romlebic robertsis monawile yvela mosamarTlis mier moia-
zrebian rogorc antidiskriminaciuli kanonebis moqmedebis zRvars miRma mdebare. 
pirdapiri regulaciis konteqstSi, yovel SemTxvevaSi „CLS“, sargeblobs gaerTiane-
bis, sityvis da religiuri interesebis Tavisuflebis daculobis igive xarisxiT, 
riTac intimuri gamoxatulebis gaerTianebebi.

Semdegi SekiTxva iqneboda is, Tu ra saxis SezRudvebi daakmayofilebdnen am 
mxriv Semowmebas. yvelaze cxadi aris religiuri SemTxvevebis gamocalkevebis 
mcdeloba ufro detaluri ganxilvis mizniT. magram eWvic ar mepareba, rom, Tuki 
mTavroba „yvela msurvelis“ wess gaavrcelebs yvela organizaciaze, es aucileblad 
gauqmebul iqneba. sakiTxavia mxolod, rogor? am wesis aranormaluroba SeerTebu-
li Statebis yvela organizacias datovebda daucvel mdgomareobaSi, radganac is 
ver naxavda TavSesafars miReba-daqiravebis sistemis SigniT, romelic damoukide-
blad uwesebs sazRvrebs „yvela msurvelis“ valdebulebaTa sferos. am SemTxvevaSi, 
biznesi iZulebuli iqneboda, daeqiravebina SeuzRudavad yvela msurveli rigSi 
pirvelobis mixedviT da yvela saxis nebayoflobiTi organizacia gadavsebuli aR-
moCndeboda. mxolod aseTi giJuri winadadebis dawesebis SesaZleblobac ki sakma-
risi iqneboda, rom is daviwyebas miscemoda. ramdenad unda romelime sasamarTlos, 
rom iyos im sazomis damdgeni, romelic daavaldebulebs gaerTianebis wevrebs maT-
Tvis arasasurveli ganmcxadeblis miRebas Tavis rigebSi? aseTi principi qmediTia 
sazogadoebrivi transportis SemTxvevaSi, ganpirobebuli misi monopoluri mdgo-
mareobiT, SezRuduli moculobiT, gadasaxadis zomis gansazRvris SesaZleblobiT 
da im martivi mizeziT, rom, zogadad, mgzavrebs Tanabari uflebebi gaaCniaT. rigi-
Tobis dacva misaRebia yvela saxis sazogadoebrivi transportis muSaobisTvis, 
sul cota maSin, rodesac gadasayvan mgzavrTa zRvruli raodenobidan gamomdi-
nare, mgzavrobis fasis gazrdiT SesaZlebeli xdeba rigis Semcireba. aseTi gziT 
aravin ar asaqmebs xalxs da ar aformebs partniorobas. pirdapir rom vTqvaT, es 
gaugonari wesi verasodes SeiZens kanonis Zalas, vinaidan, saboloo jamSi, aravin 
darCeba mogebuli. 

magram, modi, CavataroT warmosaxviTi eqsperimenti: davuSvaT, romelime avantu-
ristulad ganwyobilma kanonmdebelma miiRo yvela firmisTvis savaldebulo „yvela 
msurvelis“ kanoni. savaraudod, sasamarTloebi totalurad SeewinaaRmdegebodnen 
amas, rac, Tavis mxriv, saSualebas miscemda religiur organizaciebs, TavSesafari 
moenaxaT biznes struqturebSi. es ki aucileblad gamoiwvevda am kanonis mimarT 
saerTo protests. magram ra emarTeba SemdegSi am wess, romelic Zirs gamouTxris 
gawevrianebis arCeviTobis safuZvels, rogorc es xdeba samoqalaqo uflebaTa kano-
nis SemTxvevaSi? ar arsebobs ori azri imasTan dakavSirebiT, rom aseTi reJimi 
qmnis gacilebiT ufro mdgrad safuZvels, vinaidan igi uaryofs mxolod ramdenime 
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SesaZlebel mizezs, ris gamoc SesaZlebelia daqiravebaze uaris Tqma ise, rom ar 
Seiqmnas yvelasTvis nebadarTulobis viTareba. magram sirTules warmoadgens is 
sakiTxi, Tu ra safuZveli romel organizacias miesadageba. arc erTi sasamarTlo ar 
etyvis eklesias an sxva religiur organizacias, „Sen SegiZlia uari uTxra mdidars 
an Raribs, magram Sen ar gaqvs ufleba uari uTxra im adamianebs, visac sZuls Seni 
sarwmunoeba da vinc miznad isaxavs mis damxobas.“ robertsis formulirebiT, orga-
nizacias SeuZlia sakuTari Sexedulebis mixedviT gansazRvros gawevrianebis wesebi. 
organizacias SeuZlia ganaxorcielos diskriminacia rwmenis safuZvelze, statusis 
safuZvelze, arc erT safuZvelze an orive safuZvelze erTdroulad. magram es is 
SemTxvevaa, rodesac naklebad ar vlindeba antidiskriminaciuli norma.

III. dakisrebuli iZulebidan sargeblis uaryofamde

a. ufleba/privilegiis gamijvna

amrigad, Cven mivaRwieT im situaciamde, rodesac religiuri organizacia dazR-
veulia wevrebis iZulebiT miRebisgan, rac SesaZlebeli iyo yvela msurvelis poli-
tikis an SerCeviTi gawevrianebis standartis safuZvelze. kritikuli gardamavali 
SekiTxva isaa, Tu ra xdeba im dros, rodesac mTavroba-regulators enacvleba saku-
Trebis garkveuli formis mflobeli mTavroba-mesakuTre? Tu swored wavikiTxavT 
mosamarTle ginzburgis mosazrebas „CLS“-Tan dakavSirebiT, erTaderTi safuZveli, 
rac ganasxvavebs mas deilis saqmisgan aris is, Tu ra saxiT xdeba saxelmwifos mxri-
dan Careva. daskvnis kritikul nawilSi man aRniSna, rom hastingsma ar dauwesa „CLS“-s 
raime SezRudvebi kampusis farglebs gareT, sakuTari resursiT saqmianobaze, ma-
gram mxolod mianiSna, rom mas unda mieRo is gonivruli pirobebi, rac hastingsis 
mxridan daregistrirebuli studenturi organizaciebisTvis dawesebuli sxvadasxva 
sargeblis misaRebad iyo aucilebeli. sinamdvileSi, uari privilegiebis miniWebaze 
ar unda ganixilebodes rogorc Zaladobrivi zemoqmedeba. ase rom, robertsis da 
deilis saqmeSi naxsenebi intimuri tipis organizaciebisTvis raime gansakuTrebuli 
dacvis saWiroeba kargavs Tavis mniSvnelobas gamasxaravebuli-diskreditirebuli, 
ufleba/privilegiis gamijvnis versiis gamo. Commonwealth v. Davis saqmeSi im dros 
masaCusetsis uzenaesi sasamarTlos mosamarTle oliver vendel holmsi sakiTxs Sem-
degnairad svams:

kanonmdeblis mxridan gzebsa da saerTo sargeblobis parkebSi sajaro gamosv-
lebis sruli an pirobadadebuli akrZalva warmoadgens sazogadoebis wevris uf-
lebebis Selaxvas zustad imgvarad, rogorc es iqneboda saxlis mflobelis mier 
misi sakuTrebis sazRvrebSi, akrZalvis dawesebis SemTxvevaSi. Tu ar arsebobs sxva 
mesakuTris uflebebi, kanonmdebels ufleba aqvs, SeaCeros sazogadoebis wevrTa 
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ufleba, isargeblon sazogadoebrivi adgiliT, misTvis sazogadoebrivi sargeblobis 
daniSnulebis SeCerebiT46.

rodesac aRniSnuli saqme Sevida gansaxilvelad aSS-is uzenaes sasamarTloSi, 
mosamarTle edvard vaitma is odnav gansxvavebuli versiiT waradgina, masSi gamij-
vna met-naklebi uflebamosilebis terminebiT iyo gamoxatuli: „imis ufleba, rom 
srulad CamoarTva sargeblobis yvelanairi ufleba, aucileblad gulisxmobs aseTi 
gankargvis uflebis gamomwvevi garemoebis gansazRvris valdebulebas, radganac upi-
rates ZalauflebaSi yovelTvis moiazreba masze mcire Zalaufleba“47. doqtrinis es 
versia ar iqna SenarCunebuli. marTlac, 1939 wels es versia gadaWriT iqna uaryo-
fili saqmeSi haaga CIO-s winaaRmdeg, romelSic daadgines, rom quCebis saxelmwifo 
sakuTrebaSi yofna ar abrkolebs maT gamoyenebas sajaro forumis adgilad48. es 
Tema akademiur literaturaSic aris dadasturebuli.

magaliTad, is, rac SemorCa ufro xandazmuli ufleba/privilegiis gamijvnisgan, 
1968 wels gaxda uiliam van alstinis gaxmaurebuli Tavdasxmis obieqti, romelmac 
SeamCnia, rom „Tuki, aseTi midgoma formalurad iqneba gamoyenebuli, es iqoniebs 
gamanadgurebel efeqts konstituciis moTxovnebze, rasac sajaro seqtori umal 
igrZnobs sakuTar Tavze“49.

ironia imaSia, rom „CLS“-is SemTxvevaSi mosamarTle ginzburgi ise ayalibebs sa-
Tqmels, TiTqos saerTod ar momxdara zemoT aRwerili uflebrivi mdgomareobis 
ganviTareba da askvnis, rom „CLS“-is mier hastingsis sajaro dawesebulebis mimarT 
wayenebul moTxovnas, rodesac man uari miiRo sargeblis CamonaTvalze, ar gaaCnia 
sakonstitucio safuZveli. amrigad, savaraudod, am SemTxvevaSi ise gamodis, rom 
hastingsis samarTlis skolas ar unda mieca saklaso oTaxebiT sargeblobis ufleba 
im studentebisTvis, vinc ar iziarebda skolis aradiskriminaciuli politikis prin-
cipebs. nuTu vinme fiqrobs, rom „CLS“-is wevrebisTvis naTqvami msgavsi saxis uari 
misaRebi iqneboda?

b. Ria tipis sajaro forumebi

amrigad, Semdegi SekiTxviT imis garkvevas vcdilobT, Tu ra gziT ukavSirdeba 
arakonstituciuri pirobebis doqtrina hastingsis gadawyvetilebas, uari uTxras 

46 Commonwealth v. Davis, 39 N. E. 113, 113 (1895).
47 Davis v. Massachusetts, 167 U.S 43, 48 (1897).
48 Hague v. CIO, 307 U. S. 496, 515 (1939) (yvela saxeldebuli quCa da parki uxsovari droidan imyofeba sazoga-
doebriv sargeblobaSi da moqalaqeTa mier gamoiyeneboda Sekrebis, azrebis urTierTgacvlis da sajaro 
sakiTxebis ganxilvis mizniT. quCebis da sajaro adgilebis am mizniT gamoyeneba, uZvelesi droidan warmoad-
genda moqalaqeTa privilegias, uflebas da Tavisuflebas“).
49 William Van Alstyne, The Demise of Right-Privilege Distinction in Constitutional Law, 81 Harv. L. Rew. 1439, 1441 (1968).
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„CLS“-s im sargebelze, romelsac is rutinuli wesiT avrcelebs yvela sxva“RSO“-ebze. 
imisTvis, rom pasuxi gaeca am SekiTxvaze, mosamarTle ginzburgma gaixsena robert-
sis saqme, raTa am gziT „CLS“-is moTxovna Seefasebina SezRuduli sajaro forumis 
doqtrinasTan kavSirSi, romelic, rogorc adre aRvniSneT, mdebareobs sadRac SuaSi 
sajaro sargeblobis moedansa da hastingsis infrastruqturas Soris, romlis Ziri-
Tadi daniSnuleba aris samecniero kvlevisa da saswavlo procesis uzrunvelyofa. 
swored am wertilSi imsxvreva mosamarTle ginzburgis argumentebi, miuxedavad imi-
sa, rom am saqmes ganvixilavT aradiskriminaciuli politikis Tu „yvela msurvelis“ 
principis rubrikis qveS.

daviwyoT sazogadoebrivi moedniT sargeblobis sakiTxis ganxilviT. Stats gark-
veul SemTxvevebSi unda hqondes sityviT gamosvlis akrZalvis SesaZlebloba, magram 
mas ar SeuZlia SezRudos moedniT sargebloba, arc erTi im politikis safuZvelze 
CLS rac figurirebs CLS -is saqmeSi. amis gakeTeba aradiskriminaciuli politikis 
safuZvelze, CaiTvleboda Tvalsazrisis diskriminaciis formad, romelic erTi 
poziciis mqone adamianTa jgufs upiratesobas aniWebs sxva poziciis mqone jguf-
Tan. samagierod, Cqarosnuli gzebis SemTxvevaSi xdeba „yvela msurvelis“ politikis 
gamoyeneba, romelic am SemTxvevaSi, savaldebulos xdis yvela msurvelis daSvebas. 
pozicia, romelic aseTi midgomiT, am SemTxvevaSi, aSkarad ganicdis dabrkolebas, 
aris SemTxveva, rodesac sajaro forumis momxmarebeli mimarTavs „yvela msurvelis“ 
daSvebis politikas imis msgavsad, rogorc es moxda hastingsis SemTxvevaSi. erTi 
wuTiT warmoidgineT, analogiuri moTxovna, rom yvela satransporto saSualeba, 
romelic sargeblobs saerTo Cqarosnuli gzebiT, Tundac is ar asrulebdes sazoga-
doebrivi transportis funqcias, valdebulia gadaiyvanos yvela msurveli. 

es sakiTxi daisva uzenaesi sasamarTlos winaSe harli – holandiel-amerikeli 
geebis, lesboselTa da biseqsualTa jgufis winaaRmdeg (Hurly v. Irish-American Gay, Les-
bian and Bisexual Group) saqmeSi, romelmac daaskvna, rom „samxreT bostonis omis vete-
ranTa gaerTianebuli sabWo“ ar iyo valdebuli wm. patrikis dResTan dakavSire-
bul paradze daeSva sakuTar rigebSi geebis, lesboselTa da homoseqsualTa („GLIB“) 
jgufi, romelic cdilobda RonisZiebaSi monawileobis miRebas, calke kontingentad 
da sakuTari droSiT, rogorc nawili, wm. patrikis dRis aRniSvnis, ufro vrceli 
movlenisa, vidre aris gaerTianebuli sabWos RonisZieba50. uzenaesma sasamarTlom 
daadgina, rom, pirveli Sesworebidan gamomdinare, kerZo organizaciisTvis miniWe-
buli gaerTianebis da gamoxatvis ufleba meti Zalis mqonea masaCusetsis sakanonmde-
blo aqtTan SedarebiT, romelic krZalavs diskriminacias seqsualuri orientaciis 
mixedviT51. es sakiTxi odnav bundovnad iqna warmodgenili, radgan sasamarTlom 
agreTve daadgina, rom „glb“ jgufis wevrebs SeeZloT msvlelobaSi monawileobis 
miReba mxolod individualurad, „glb“ droSebis da sakuTari Sexedulebebis gacxa-

50 Hurly v. Irish-American Gay, lesbian and Bisexual Group, 515 U.S. 557 (1995). 
51 ix. Mass. Gen. Laws Ann. Ch. 272, 98 (1992).
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debis gareSe. aseTi daTmoba antidiskriminaciuli kanonebis mimarT am SemTxvevis-
Tvis ar aris relevanturi, vinaidan is gamoiyeneba mxolod araeqspresiuli saqmia-
nobis SemTxvevebSi. sinamdvileSi, Tavis Sekrebebze arawevrTa daSvebis da maTTvis 
azris gamoTqmis uflebis micemis TanxmobiT, „CLS“ mzad iyo wasuliyo ufro Sors, 
vidre amas xsenebuli gamonaklisi gulisxmobda. magram ZiriTadi sakiTxi ZalaSi 
rCeba: gzebis yofna Statis sakuTrebaSi ar aZlevs masaCusetsis mTavrobas imis uf-
lebas, rom miuTiTos veteranTa sabWos, Tu rogor unda SearCios man sakuTari 
wevrebi da gamoxatos saTqmeli. zedmeti iqneboda imis Tqma, rom drois, adgilis da 
meTodis Cveulebrivi SezRudva, Stats uflebas aZlevs akontrolos uxerxulobis 
gamomwvevi saqcieli iseve, rogorc es xdeba kerZo sakuTrebasTan dakavSirebuli 
qmedebebis SemTxvevaSi52.

Sesabamisad, Stats ara aqvs ufleba, sajaro Sekrebis adgilebSi, kerZo gaerTiane-
bebis mimarT rwmenisa da sityvis Tavisuflebis sakiTxebze gaavrcelos aradiskrimi-
naciuli da „yvela msurvelis“ politika. aseT SemTxvevaSi, Stati unda moqmedebdes 
sazogadoebrivi transportis principiT. is ver aiZulebs veteranebs maTTvis miuRe-
beli azrebis gamoTqmas. rogoric ar unda iyos wminda ekonomikuri urTierTobebis 
wesebi, gaerTianebis Tavisuflebis principi Stats ar aZlevs mis xelT arsebuli mo-
nopoliuri Zalauflebis uxeSad gavrcelebis saSualebas veteranTa sabWoze iseve, 
rogorc Cqarosnuli gzebis mimarT. sinamdvileSi, SesaZlebelia, rom man ar gaavr-
celos „yvela msurvelis“ politika arc ekonomikur saqmianobaze. amdenad, Zalian 
saeWvoa, rom wesi, romelic IBM-gan, an sxva romelime korporaciisgan moiTxovs 
yvela msurvelis dasaqmebas imitom, rom kompania sargeblobs saerTo moxmarebis 
gzebiT, saidanac, principSi, SesaZlebelia misi gaZeveba, sul mcired mainc akmayo-
filebdes konstituciuri racionalizmis moTxovnas. zogierT SemTxvevaSi, wesebis 
zogadi xasiaTi icavs maT erTgvari sakonstitucio gaufasurebisgan imitom, rom is 
zaralis momtania yvelasTvis. magram am SemTxvevaSi, miRebuli gaukuRmarTebuli 
Sedegebi imis maCvenebelia, is erTi kompaniis mimarT iqna gamoyenebuli Tu asis.

sul mcire warmosaxvis unari unda gagvaCndes imisTvis, rom es zogadi mosazre-
bebi gadavitanoT rwmenisa da sityvis Tavisuflebis sferoSi. veravis etyvi, rom mas 
ufleba aqvs isargeblos saerTo Cqarosnuli gzebiT mxolod im SemTxvevaSi, Tu is 
iseve uzrunvelyofs mtrulad ganwyobili religiuri organizaciis wevrebis trans-
portirebas, rogorc amas gaakeTebda sakuTari jgufis wevrebis mimarT. am viTarebas 
sulac ar daakldeba simZafre, Tuki es moTxovna imavdroulad gavrceldeba brijis 
klubis wevrebze, Wadrakis klubis wevrebis sasargeblod. „yvela msurvelis“ poli-
tika da aradiskriminaciuli politika, romlebic ar avlenen qmediTobas rogorc 
pirdapiri regulaciis ganxorcielebis formebi, arc saerTo gzebiT sargeblobis 
pirobebad maTi transformaciis SemTxvevaSi SeiZenen qmediTobis unars.

52 ix. mag., Ward v. Rock Against Racism, 491 U.S. 781 (1989) („mkacrad moWrili“ regulaciebis gaTvaliswinebiT xmauris 
da msgavsi drois, adgilis da meTodis sakiTxebTan dakavSirebiT).
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g. SezRuduli tipis sajaro forumebi

Cveni msjelobis Semdegi nabiji iqneba imis gansazRvra, Tu ramdenad SesaZlebe-
lia Ria tipis forumebTan, magaliTad, gzebTan dakavSirebuli wesebis gadatana has-
tingsis samarTlis skolis msgavs, SezRuduli tipis sajaro forumebze. mosamarTle 
ginzburgis azriT, es SeuZlebelia. is ambobs, rom „es SemTxveva mSvenivrad Tavs-
deba SezRuduli sajaro forumis kategoriis farglebSi, rac faqtobrivad,“CLS“-Tan 
dakavSirebiT, saxelmwifo subsidiis Ziebis dros, mxolod gawevrianebis politi-
kis modificirebis arapirdapir moTxovnas gulisxmobs. „CLS“-s SeuZlia daabrkolos 
nebismieri piris gawevrianeba nebismieri mizeziT, Tu daTmobs oficialuri aRiare-
biT miRebul sargeblebs“53. naTelia, rom Ria da daxuruli tipis sajaro forumebs 
Soris arsebobs aSkara gansxvaveba.

samwuxarod, mosamarTle ginzburgma am gansxvavebis Sefasebis Ziebis procesSi 
Tavdayira daayena analizis msvleloba. misi mTavari Secdoma aris kamaTi imasTan 
dakavSirebiT, rom sajaro forumis SezRuduli buneba aucileblad cvlis aradiskri-
minaciuli politikis da „yvela msurvelis“ politikis urTierTmimarTebas imisgan 
gansxvavebiT, vidre es iyo saerTo sargeblobis Cqarosnuli gzebis SemTxvevaSi. is 
marTalia maSin, rodesac ambobs, rom adgilis Secvlas aqvs mniSvneloba, magram saWi-
roa imis zusti gageba, Tu ras warmoadgens es gansxvavebebi. Tavdapirvelad aravin 
uaryofda, rom „CLS“-is mimarT, mis rigebSi gawevrianebis SerCeviTobasTan dakavSire-
bul sakiTxSi, hastingsis universitets ar unda emoqmeda `yvela msurvelis“ politi-
kis Tanaxmad. arc is iqneboda swori, rom mieRoT yvela rigiTobis mixedviT, vidre 
jgufi Seivseboda. arc auqcionis gziT adgilebis gayidva ivargebda. hastingsisTvis 
samarTlis skolis saxiT funqcionirebis SesaZlebloba, ra Tqma unda, damokidebulia 
mis uflebamosilebaze, miiRos studenti an ar miiRos is skolaSi. Tundac am SemTxve-
vaSi, is warmodgenilia rogorc mTavrobis agenti, da sakuTari diskretuli gadawyve-
tilebiT valdebulia, miiRos samarTliani zomebi, rom uzrunvelyos Tavisi ZiriTadi 
programebis ganxorcieleba. igive sakiTxs axmovanebs mosamarTle stivensi, rodesac 
wers: „Zalian mniSvnelovania gvaxsovdes, aradiskriminaciuli politikis mimarT „CLS“-
s gamowvevis Sefasebisas, rom „RSO“-s programa warmoadgens SezRuduli tipis forums, 
romlis sazRvrebis gafarToeba warmoadgns mesakuTris nebas“54.

rogorc ki mosamarTleebma ginzburgma da stivensma hastingsi miakuTvnes SezRu-
duli tipis sajaro forums, isini ori amocanis winaSe aRmoCndnen: pirveli, isini 
valdebuli arian gansazRvron is situaciebi, rodesac hastings miecema SesaZle-
bloba, ganaxorcielos mesakuTris Cveulebrivi ufleba, daabrkolos. meore, isini 
agreTve valdebuli arian gansazRvron sajaro forumis aspeqtebi iseT qmedebebSi, 
romlebSic is ifunqcionirebs rogorc sajaro forumis mesakuTre, romelsac ar 

53 CLS, 130 S. Ct. at 2986.
54 Id. at 2997.
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gaaCnia dabrkolebis ufleba, vinaidan aseT SemTxvevaSi SezRuduli tipis sajaro 
forumi ubralod gadaiqceoda mTavrobis mier marTul kerZo sakuTrebad. pirvel 
SemTxvevaSi hastings ar aqvs mkafiod Camoyalibebuli sruli ufleba daasaqmos/
dauSvas maswavleblebi da studentebi sakuTari SexedulebiT. meToTxmete Seswore-
biT gaTvaliswinebuli „Tanasworuflebianobis dacvis piroba,“ ar aZlevs samarTlis 
skolas imis uflebas, rom ar miiRos studenti rasobrivi an sqesobrivi niSniT. 
eWvic ar mepareba, rom sakiTxisadmi msgavsi midgoma daazRvevda hastingss iseTi 
politikis gatarebisgan, romelmac dabrkoleba Seuqmna „CLS“-is wevrebs maTi reli-
giuri Sexedulebebis gamo. amaSi naTlad igulisxmeba is, rom iseTi neitraluri 
kriteriumebi, rogoric aris akademiuri moswreba da swavlis safasuris gadaxdis 
unari warmoadgenen am nazavis Semadgenel nawilebs.

mosamarTle ginzburgi mosamarTle alitos mimarT mcire daTmobaze midis, rode-
sac aRiarebs, rom hastingsi Zalian saCoTiro mdgomareobaSi aRmoCndeboda Tuki:

kaliforniis Stati Seecdeboda „moeTxova, rom yvela qristianuli jgufi awe-
vrianebs imas, vinc Tvlis, rom qriste iyo ubralo adamiani“. magram am sasamarTlo 
davis wamomwyeb „CLS“-s ar unda, rom is warmodgenili iyos, mxolod, rogorc qris-
tianuli jgufi. is cdilobs, rom miCneul iqnes studentur organizaciad. hasting-
sis koleji ar warmoadgens sakanonmdeblo organos da Statis arc erT dawesebu-
lebas aravisgan mouTxovia imis gakeTeba, rac scildeba arCeviTi da nebayoflobiTi 
akademiuri programis farglebs55.

aris erTgvari ironia skolasa da kanonmdebels Soris ganmasxvavebeli xazis gav-
lebis mcdelobaSi, radganac es gansxvaveba SesaZlebelia gamoyenebuli yofiliyo 
saqmeSi amerikis SeerTebuli Statebi virjiniis winaaRmdeg (United States v. Virginia) 
virjiniis samxedro institutisTvis, mosamarTle ginzburgis mier dakisrebuli qa-
lebis miRebis valdebulebisgan gasanTavisufleblad56. saqme is aris, rom institu-
ciebs, romlebic kompleqsur programebs axorcieleben, esaWiroebaT meti diskre-
cia vidre sakanonmdeblo uflebebi da, cota ar iyos, ucnauria mosTxovo skolas 
qalebis miReba „Tanasworobis dacvis pirobis“ safuZvelze mxolod imisTvis, rom 
Semdgom aRmoCnde maTTvis calke momsaxurebis vrceli CamonaTvalis uzrunvelyo-
fis aucileblobis winaSe. namdvilad ar SevcdebiT Tu vityviT, rom „CLS“-is SemTxve-
vasTan SedarebiT Carevis xarisxi gacilebiT maRali iyo virjiniis saqmeSi, sadac 
mosamarTle ginzburgma moiTxova (magram ver moZebna) „ukiduresad damajerebeli 
gamarTleba“ qalebis miRebis dasabrkoleblad57. yvelaze didi, rasac hastingsi moi-
Txovs, aris rutinuli momsaxurebis miReba. samxedro saswavleblis SemTxvevaSi ki 
Tavdayira unda dadges mTeli saswavlo programa. hastingsis mimarT moTxovna iyo 
eleqtronuli fostisTvis gankuTvnili internetportalis Seqmna.

55 Id. (gamotovebulia citatis Sida nawili, Cato Supreme Court Review, page 126, Footnote 55).
56 United States v. Virginia, 518 U.S. 515 (1996).
57 Id. at 524.
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sazRvrebis mowesrigebis sakiTxis mniSvneloba naTelia. Tavdapirvelad, „CLS“-s 
ar SeeZlo moeTxova, rom hastingss Tavisi saswavlo programa misi Sexedulebebis 
mixedviT aewyo. magram am SemTxvevaSi yvela misi moTxovna exeba imas, Tu rogor 
unda iqnes ganawilebuli hastingsis momsaxurebis saSualebebi saswavlo procesis-
gan Tavisufal dros. umaRles saswavleblebTan da universitetebTan dakavSirebiT 
yovelTvis Cndeba problema iq, sadac moqmedebs wesi imis Taobaze, rom arasaswavlo 
periodebSi ar SeiZleba religiuri organizaciebisTvis momsaxurebis saSualebe-
biT sargeblobis akrZalva, maSin rodesac saswavleblis farglebSi arsebul sxva 
jgufebs xeli miuwvdebaT maTze58.

qvemoT aRwerilia ramdenime Sesabamisi precedenti:

rozenbergi virjiniis universitetis vizitorTa winaaRmdeg“ (Rosenberg v. Visitors of 
the University of Virginia) saqmeSi virjiniis universiteti ar iyo valdebuli, daefinanse-
bina studenturi publikaciebi59. magram, is ver ityoda uars wminda wylis qristia-
nul publikaciaze, Tuki is amave dros mzad iyo aenazRaurebina kampusis sxva gamoce-
mebis xarjebi, romlebic exeboda analogiur religiur da socialur sakiTxebs. iq, 
sadac es saganmanaTleblo procesis farglebs scildeba. universiteti valdebulia, 
erTnairad, diskriminaciis gareSe moepyros yvela jgufs.

igive suraTia sqmeSi Widmar v. Vincent, sasamarTlom gaauqma kanzas siTiSi mdebare 
misuris universitetis gadawyvetileba, romlis mixedviT, religiur jgufebs ar 
miecaT momsaxurebis saSualebebiT sargeblobis ufleba maSin, rodesac es xelmi-
sawvdomi iyo sxva jgufebisTvis60. am or SemTxvevas Soris ar SeiniSneba arsebiTi 
gansxvaveba. sakmaod sainteresoa, rom sasamarTlom uaryo is mosazreba, TiTqos ms-
gavsi akrZalva saWiro iyo eklesiis da saxelmwifos urTierTgamijvnis Semdgomi 
uzrunvelyofis mizniT. iseve, rogorc sazogadoebrivi transporti, is miukerZoe-
beli unda yofiliyo masSi Semavali organizaciebis miznebis mimarT da, maSasadame, 
valdebuli iyo ar „daebrkolebina“ religiis ganviTarebis procesi61. araviTari sa-
fuZveli ar gagvaCnia vifiqroT, rom mxolod sakuTar interesebze orientirebuli 
aradiskriminaciuli politikis gatareba ramenairad Secvlida Sedegs.

dabolos, Lamb’s Chapel v. Center Moriches Union Free School District, saqmeSi, igive mosa-
zrebebis gamo, moriCis centralurma skolam ver uTxra uari kravTa kapelas (Lamb’s 
Chapel) Tavisufal saaTebSi momsaxurebis saSualebebiT sargeblobaze, religiuri 
Sinaarsis serialis demonstrirebis mizniT, romelSic xazgasmuli iyo ojaxuri cxo-

58 DiLoreto v. Downey Unified Sch. Bd. Of Uduc., 196 F.3d 958, 965 (9th Cir.1999) („mTavrobas SeuZlia arasajaro forumebSi 
SezRudos gamoxatvis Tavisufleba, Tuki SezRudva gonivrulia da ar gamomdinareobs molaparakes Sexedule-
bebidan“).
59 Rosenderg v. Rector & Visitors of the Univ. of Va., 515 U.S. 819 (1995).
60 Vidmar v. Vincent, 454 U.S. 263 (1981). 
61 ix. mag., Lemom v. Kurtsman, 403 U.S. 602, 612-13 (1971).
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vrebis Rirebuleba62. rogorc SezRuduli sajaro forumi, olqi ar iyo valdebuli, 
Tavisufal saaTebSi vinmesTvis deTmo sakuTari momsaxurebis saSualebebi. magram, 
Tuki is erTxel mainc gauRebda kars romelime gareSe organizacias, maSin is valde-
buli iyo, Tavi Seekavebina sxvebis mimarT diskriminaciisgan. Sesabamisad, sasamarT-
lom daadgina: pirveli, SezRuduli sajaro forumisadmi Tanabari xelmisawvdomoba 
ar afuZnebda religias pirvelis Sesworebis miznebisTvis da meore, saolqo wesebi-
dan gamomdinare, kravTa kapelis winaaRmdeg ganxorcielda dauSvebeli diskrimina-
cia gansxvavebuli azris gamo. am SemTxvevaSi mxolod formaluri wesebis dacvam ver 
gadaarCina maTi politika.

rogorc moyvanili magaliTebidan Cans, hastingsis mimarT marTebulad iyo gamoye-
nebuli SezRuduli tipis forumis formati, romelsac akademiuri saqmianobisgan 
Tavisufal dros, igive valdebulebebi gaaCnia, rac sazogadoebriv transports. sxva 
sityvebiT rom vTqvaT, saklaso oTaxebi da sainformacio dafebi, saswavlo saaTe-
bis mere, hastingsis studentebisTvis igivenairad unda funqcionirebdnen, rogorc 
SezRuduli tipis sajaro moednebi. hastingsis samarTlis skolis es Sida, saerTo 
sargeblobis elementebi imis msgavsia, rac saerTo gzebi Hurly-is saqmeSi da saerTo 
saklaso oTaxebi Lamb’s Chapel-is saqmeSi. amrigad, Tuki romelime gareSe studentur 
jgufs, fiqsirebuli gadasaxadis gadaxdis safuZvelze, kvira saRamos SeuZlia Sekre-
bis mizniT isargeblos saklaso oTaxebiT, miT umetes, amis ufleba gaaCnia „CLS“-s, 
miuxedavad imisa, rom gareSe organizacias SeiZleba uaric uTxran. am SemTxvevaSi 
sazogadoebrivi transportis rolSi aris hastingsi da ara „CLS“.

amas garda, am konteqstSi verc magaliTis imgvarad Secvla iqneba raime Sedegis 
momtani, rodesac auditoriebi xelmisawvdomi xdeba mxolod maTTvis, vinc eTanxmeba 
`yvela msurvelis“ politikas, romelsac ar iziarebs „CLS“. am etapze sakiTxavia, 
arsebobs Tu ara gonivruli safuZveli im jgufebisTvis dabrkolebis Sesaqmnelad, 
vinc ar eTanxmeba „yvela msurvelis“ politikas, romelic vrceldeba sazogadoe-
brivi transportis SemTxvevaze, da ara Cveulebrivi wesiT gaerTianebul jgufebze. 
hastingss, sul mcire, is pasuxismgebloba ekisreba, rom axsnas, Tu ratom gaiziara 
ase SemTxveviT iseTi politika, romelic sxvagan arasad gamoiyeneba. Tu is ganacxa-
debs, rom „CLS“-isTvis momsaxurebis saSualebebiT sargeblobaze uaris Tqmis mize-
zi iyo maTi mxridan seqsualuri orientaciis mixedviT diskriminacia, maSin `yvela 
msurvelis“ politika xdeba wina piroba ufro mizanmimarTuli diskriminaciisTvis, 
romelic sauniversiteto dafinansebis ganawilebis dros upasuxismgeblod arRvevs 
pirveli Sesworebidan gamomdinare msoflmxedvelobis Tavisuflebis winaaRmdeg 
mimarTul akrZalvas63. magram, Tu is amgvar axsnas uaryofs, maSin ra mizeziT awesebs 
akrZalvas, icis ra, rom „CLS“-is msgavsi jgufebisTvis amas sasicocxlo mniSvneloba 
aqvs?

62 Lamb’s Chapel v. Ctr. Moriches Union Free Dist., 508 U.S. 384 (1993).
63 ix. mag., Rosenberger, 515 U.S. at 819.
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ra Tqma unda, arsebobs imis mimaniSnebeli tradicia, rom sityvis Tavisuflebis 
SemzRudavi neitraluri wesebi im dromde inarCuneben qmediTobas, vidre, sakuTriv, 
mavani organizaciis Sexedulebebs Seexebian. „SemTxveviTi“ – mZuls es sityva – da-
tvirTva Zalian mcire SesaZleblobas tovebs pirveli SesworebiT gaTvaliswinebul 
SemTxvevebSi. am tipis yvelaze cnobil SemTxvevaSi, amerikis SeerTebuli Statebi 
obraienis winaaRmdeg, uzenaesma sasamarTlom daadgina, rom SeerTebul Statebs 
SeuZlia dasajos is adamianebi vinc vietnamis omis mimarT protestis niSnad daw-
vavs jarSi gawvevis uwyebas. naTqvami iyo, rom alternatiuli samsaxuris sistemis 
xelSeuxeblobis dacvis saWiroebas „ar gaaCnia raime mimarTeba gamoxatvis Tavisuf-
lebis daTrgunvasTan“64.

O’Brien-is saqmesTan dakavSirebiT miRebuli gadawyvetileba ar SeiZleba CaiTva-
los damajereblad ori mizezis gamo. pirveli, yvelasTvis cnobili iyo, rom uwyebis 
dawva iyo simboluri gamoxatvis aqti, romelic imyofeba mkacri proteqciis qveS. 
meore, administraciuli wesrigis dacvasTan dakavSirebuli saxelmwifo interesis 
uzrunvelyofa iolad iyo SesaZlebeli sxva gzebiTac. uwyebis dawva ar niSnavs 
registraciis gauqmebas. iseTi martivi moTxovna, rogoric aris protestantis mier 
uwyebis aslis Senaxva, saWiroebis SemTxvevaSi, iZleoda misi pirovnebis identifici-
rebis saSualebas. mZlavri eqspresiuli elementi iTrguneba misi aSkara mibmiT admi-
nistraciul problemebTan. am SemTxvevis viTom gonivruli axsnis mcdeloba mxolod 
faratina qaRaldia da ar saWiroebs Semdgom ganvrcobas. gadawyvetilebis gamoqvey-
nebisTanave igi kritikis sagani gaxda, romelic dResac inarCunebs aqtualobas65.

modiT davuSvaT, rom O’Brien-is SemTxvevaSi gadawyvetileba sworad iyo miRebuli. 
yovel SemTxvevaSi, sasamarTlom SeerTebuli Statebis mier inicirebuli braldeba 
sakmaris mizezad cno imisTvis, rom gamoeyenebina sisxlis samarTliT gaTvaliswine-
buli sanqciebi maT mimarT, vinc dawva jarSi gawvevis uwyeba. mizezebis pariteti-
dan gamomdinare, kerZo religiuri organizaciebis mimarT, romlebic ikribebian da 
aRavlenen locvebs kerZo sakuTrebis teritoriaze, SeerTebul Statebs igivenai-
rad unda moeTxova kriminalizaciis an, Tundac, diskriminaciisgan Tavis Sekavebis 
moTxovnis gavrceleba. magram, is uZluria an erTi gaakeTos an meore, vidre Roberts 
da Dale gadawyvetileba kanonier ZalaSi rCeba. maSasadame, erTia, rodesac saxelm-
wifo uars eubneba sargeblis micemaze im pirebs, vinc jarSi gawvevis uwyebebi dawva, 
iqidan gamomdinare, rom maTi qmedeba kriminaluri xasiaTis iyo da sul sxvaa, rode-
sac sargeblis micemaze uars eubnebi „CLS“-s, romlis qmedebis dafaruli motivacia 
imyofeba umaRlesi xarisxis sakonstitucio dacvis qveS. ubralod, ar arsebobs raime 
paraleli kriminalur da konstituciiT dacul qmedebebs Soris. sxva sityvebiT rom 
vTqvaT, Tuki orive pirveladi mizezis, tolerantobis da kooperaciis safuZvelze 
ar aris gamarTlebuli aradiskriminaciuli normebis gavrceleba kerZo organiza-

64 United States v. O’ Brien 391 U. S. 367, 377 (1968).
65 ix. mag., Dean Alfange Jr., Free Speech and Symbolic Conduct: The Draft-Card Burning Case, 1968 Sup. Ct. Rev. 1.
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ciebze, ar unda iyos gamarTlebuli am normebis gavrceleba arc SezRuduli tipis 
sajaro forumis mimarT. sxva SemTxvevaSi es iqneba diskreditirebuli privilegia/
uflebebis gamijvnis, reabilitaciis mcdeloba.

mosamarTle ginzburgis argumentebi kidev erT gaugebrobas Seicavs. mis mier 
gacxadebuli yvela-msurvelis da aradiskriminaciuli politikis gamarTleba aris 
erTgvari mcdeloba, mxari dauWiros tolerantobis da kooperaciis ideis ganviTa-
rebas, romlebic saWiro gaxdeba studentebisTvis ufro farTo garemoSi66. magram 
is sruliad mcdar Sefasebas aZlevs orive terminis socialur mniSvnelobas. reli-
giasTan mimarTebaSi termin „tolerantuls“ gaaCnia zusti mniSvneloba: individebi 
arian „tolerantuli“, sxva adamianebis uflebis mimarT iyvnen im religiis aRmsare-
blebi, romelsac isini Zireulad ar eTanxmebian. istoriuli monacemebis mixedviT, 
orive mxridan Caurevlobis pozicia gansxvavebuli rwmenis adamianTa Tanacxovre-
bis erTaderT gzad moiazreba. Cemi leqsikoni am termins Semdegnairad ganmartavs: 
„tolerantoba aris individis uflebis aRiareba, iqonios sakuTari Sexedulebebi 
da Cvevebi, agreTve religiur aRmsareblobasTan dakavSirebul sakiTxebSi, rodesac 
isini ar arRveven sxvis uflebebs, Rirsebas da cxovrebis wess“67.

aseTi gansazRvreba, romelic xazs usvams negatiur Tavisuflebebs, TanxvedraSia 
istoriul CanawerebTan. tolerantobis Sesaxeb msjelobisas jon loki werda: „azre-
bis gansxvavebuloba (rac gardauvalia) ki ara, aramed am gansxvavebuli azrebis mata-
rebeli adamianebis mimarT Seuwynarebloba (romelTanac SesaZlebeli iyo SeTanxme-
ba) gaxda, religiur niadagze, yvela konfliqtisa da omis mizezi, romelsac adgili 
hqonda qristianul samyaroSi“68. lokis werili dawerili iyo 1689 wels, imave wels, 
rodesac gamoica „tolerantobis aqti“, romelsac Semdegi saTauri hqonda: „An Act for 
Exempting their Majestyes Protestant Subjects dissenting from the Church of England from the Penalties 
of certaine Laws.“69 am SemTxvevaSi, tolerantobis gamovlineba saWiro iyo protestan-
tebisTvis (da ara sxvebisaTvis) uflebis misacemad, ar exelmZRvanelaT anglikanuri 
eklesiis locvebis wigniT (The Book of Common Prayer), romlisganac momdinareobda 
gadaWarbebuli orTodoqsiis da centralizaciis safrTxe, rac moxdenilad Camoaya-
liba mosamarTle hugo bleqma:

gansxvavebuli religiuri Sexedulebebis mqone Zlieri dajgufebebi erTmaneTs 
imisTvis ebrZodnen, rom Tavs moexviaT mTavrobisTvis sakuTari mosazrebebi da 
iseTi Sesworebebi SeetanaT wignSi [The Book of Common Prayer], romlebic ufro Seefe-
reboda maT warmodgenas saRvTo msaxurebis Sesrulebaze, raTa oficialur eklesias 
SesZleboda swored maTi rwmenis warmatebuli ganviTareba70.

66 ix. CLS, 130 S. Ct. at 2990.
67 Funk & Wagnalls New Int’I Dictionary of the English Language 1320 (1996).
68 jon lokis werili, A Letter Concerning Toleration (1968), xelmisawvdomi aris http:// www.constitution.org/jl/tolerati.htm. 
69 Will. & Mar. c. 18 (1689).
70 Engel v. Vitale, 370 U.S. 421, 426-27 (1962).
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msgavsi riskebis winaaRmdeg erT-erT mcvelad gvevlineba arakonstituciuri pi-
robebis doqtrina. 

mocemul konteqstSi rom wavikiTxoT, tolerantobis gamovlinebis saukeTeso 
magaliTi iqneboda is, rom hastingsis samarTlis skolas „CLS“-isTvis mieca sakuTari 
Sexedulebis mixedviT moqmedebis Tavisufleba. Tu jer kidev ar ician amis Sesaxeb, 
„CLS“-is mowinaaRmdegeebs minda movaxseno, rom maT araferi daemarTebaT im Senobis 
WerqveS yofniT, sadac „CLS“ marTavs Tavis Sexvedrebs. tolerantoba gulisxmobs 
„icxovre da sxvac acxovre“ damokidebulebas maT mimarT, visac ar eTanxmebi. is ar 
iTxovs romelime religiuri jgufisgan ZiriTadi faseulobebis daTmobas sakuTar 
rigebSi aramorwmuneebis SemoSvebiT. am wesisTvis nagulisxmebi gamarTleba sakiTxs 
piriqiT ayenebs.

mosamarTle ginzburgi ar moqmedebda ukeT, rodesac kooperaciaze zrunvis moti-
viT, icavda hastingsis politikas. Tavis mxriv, kooperacia moiTxovs saerTo sawyise-
bze erTi jgufis sxvasTan TanamSromlobis mzadyofnas. is ar moiTxovs am jgufisgan 
misi identobis ganmsazRvreli ZiriTadi principebis samsxverploze mitanas, an saku-
Tar rigebSi iseTi wevrebis miRebas, vis Sexedulebebsac is ar iziarebs. ase rom, Rire-
bulebaTa zemoT xsenebuli wyvili winaswar gulisxmobs imas, rom organizaciebs gaaC-
niaT sakuTari identobis uzrunvelyofis saSualeba da Semdgom xsnis imas, Tu rogor 
aris SesaZlebeli gansxvavebuli jgufebis da individebis erTmaneTTan urTierToba. 
SezRuduli tipis sajaro forumis farglebSi iZulebiT gaerTianeba, mniSvnelovani 
klasgareSe saqmianobis ganxorcielebis mizniT, TvalTmaqcur garigebad iqceva. has-
tingsis farglebs gareT tolerantobis cnebas arasodes hqonia is konotaciuri mniS-
vneloba, romelsac mosamarTle ginzburgi mas „CLS“-is saqmesTan dakavSirebiT aniWebs. 
misi mxridan enis gramatikul formebze ganxorcielebuli orveliseuli Zaladoba ver 
uzrunvelyofs hastingsis mier gatarebuli „yvela msurvelis“ politikis gamarTlebas.

mosamarTle ginzburgi da mosamarTle stivensi Employment Division v. Smith saqmeze 
dayrdnobiT, mxars uWeren im mosazrebas, rom gamoxatvis Tavisufleba ar iZleva 
safuZvels zogadi ganacxadis neitraluri rolisTvis winaaRmdegobis gasawevad71. 
maTi SexedulebiT, smitis saqme, TiTqos iZleva imis axsnas, Tu ratom ar dauSva 
hastingsma gamonaklisi „CLS“-is mimarT, Tundac rom hqonda amis gakeTebis ufleba72. 
magram es ase ar aris. mosamarTle antonin skalias ZiriTadi daskvna Semdegnai-
rad aris Camoyalibebuli: „Cven arasdros dagvidgenia, rom individis rwmena mas 
uflebas aZlevs, ar daicvas sxvagvarad moqmedi, saxelmwifos mier regulirebadi 
raime qmedebis amkrZalavi kanoni“73. es debuleba ar aris udavo, vinaidan Stats ar 
gaaCnia sakmarisi uflebamosileba, moaxdinos religiuri jgufebis kuTvnil kerZo 
sakuTrebasTan dakavSirebuli saqmianobis regulireba, vinaidan es exeba rwmenisa 

71 Employment Div., Dep’t of Human Res. V. Smith, 494 U.S. 872 (1990).
72 CLS, 130 S. Ct. at 2993, 2997 n.2.
73 Smith, 494 U.S. at 878-79.
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da aRmsareblobis Tavisuflebis sakiTxs. dakvirvebis es Sedegi eTanxmeba smitis 
saqmeze miRebul dadgenilebas, romelic dasaSvebad miiCnevs sisxlis samarTlis ka-
noniT dasjadi peiotis moxmarebis akrZalvis pirdapir gavrcelebas „adgilobrivi 
amerikuli eklesiis“ wevrebze, romelTaTvisac amas saritualo mniSvneloba aqvs. 
religiur saqmianobaze kanonis msgavs Seusabamo zemoqmedebas „SemTxveviTi“ xasiaTi 
hqonda da amitom ver moaxdenda gavlenas ZiriTad kanonze. aqve davamatebdi, rom, Tu 
sisxlis samarTlis kanoni ZalaSi iyo, oregonis Stats SeeZlo kriminalur saqmiano-
baSi monawileobis motiviT uari eTqva smitisTvis umuSevrobis Semweobis gacemaze.

smitis sasargeblod ganxorcielebuli mokrZalebuli protesti igivea, rac iyo 
o’breinis SemTxvevaSi. arakonstituciuri pirobebis doqtrina ar unda uwyobdes 
xels kriminalur saqmianobaSi monawile adamianebs saxelmwifo sargeblis miRebaSi. 
magram is unda icavdes iseTebs, rogoric aris „CLS“, visi saqmianobac sasamarTlo 
devnisgan konstituciiT aris daculi. Tuki saxelmwifos ara aqvs ufleba, akrZalos 
„CLS“-is Sekrebebi, mas arc sargeblis micemaze uaris Tqmis ufleba unda hqondes. 

Semdegi mosazreba exeba smitis saqmidan gamomdinare poziciis sisustes. smiti 
Zlieri Setevis samizne gaxda misi xisti poziciis gamo. mosamarTle skalias mxridan 
neitralobis moTxovna uazro iyo im SemTxvevaSi, rodesac sakraluri mizniT peio-
tis (peyote) moxmarebis daSveba iqneboda mxolod mcire daTmoba, rac ar gulisxmob-
da narkotikis sistematur borotad gamoyenebas. swored amitom, praqtikulad, ar 
moxda kanonis kriminaluri SinaarsiT datvirTva. smitis saqmem aRSfoTebis talRa 
gamoiwvia dawyebuli liberalebiT da damTavrebuli konservatorebiT, romlebmac 
ver gaiges Tu ratom unda moxdes gamoxatvis Tavisuflebis da saxelmwifo religiis 
akrZalvis debulebis reducireba Tanabari dacvis banalur formulamde. am samwuxa-
ro epizodma kongress kanonis gadakeTebis mcdelobisken ubiZga, Tavidan „religiu-
ri Tavisuflebis aRdgenis aqtis“74 formiT, romelic iqve iqna Cagdebuli75. Semdeg 
ki „religiis saWiroebisTvis miwiT sargeblobis da institucionalizebul pirTaRSO 
aqtis“76 saxiT, romelmac, amjerad, gauZlo sakonstitucio gamowvevebis moTxovnebs.

smitis saqme ar Rirs imad, rom moxdes misi mibaZva an gavrceleba. mkacri si-
marTle is aris, rom neitralobis principma relevanturi interesebis urTierT-
SerigebiT, cudi roli iTamaSa gamoxatvis Tavisuflebis SemTxvevebSi. mopyrobis 
Sesabamisobis testi aSkarad gulisxmobs pirveli Sesworebidan gamomdinare moTxo-
vnebs im sferoebSi, romlebic saWiroeben ara samarTlebriv diferenciacias, aramed 
saxelmwifos mxridan moqmedi pirebis ufro mkacr gansazRvras. aq ara aqvs adgili 
iuridiuli kompetenciis mimarT miuRebel moTxovnebs, radganac am SemTxvevebSi 
Sesabamisi zemoqmedebis gamoyeneba iZleva martiv da pirdapir Sedegs. araviTari 
gamarTleba ara aqvs Sesabamisi zemoqmedebis testis gamoyenebas arc „yvela msurve-

74 42 U.S.C. 2000bb (2006).
75 City of Boerne v. Flores, 521 U.S. 507 (1997).
76 Religious Land Use and Institutionalized Persons Act of 2000, 42 U.S.C. 2000cc et seq. (2006).



31

saxelmwifosa da eklesiis urTierTobis gzajvaredinze. qristianuli samarTlebrivi sazogadoeba  
(CLS) martinesis winaaRmdeg

lis“ politikis mxardasaWerad, romelsac sazogadoebrivi transportis miRma aRar 
rCeba sabraldebo sivrce.

garda amisa, am SemTxvevisTvis „yvela msurvelis“ wesis gamoyeneba verc mosamarT-
leebis ginzburgis da stivensis im gancxadebiT gamarTlda, TiTqos hastingss ar 
moeTxoveba „CLS“-is msgavsi jgufebis subsidireba. rogorc cnobilia, arc erTi sub-
sidia ar imyofeba Sors iZulebisgan. magram is, rom „CLS“-isTvis gaRebul Semweobas 
da sargebels vuwodoT „subsidia“, iqneboda im ufro vrceli konteqstis ignorireba, 
romelSic hastingsi fuladi saxsrebis gacemas awarmoebs. mosamarTle ginzburgi aseT-
nairad warmoadgens situacias: 'RSO'-ebi uflebamosili arian, moiTxovon dafinanseba 
samarTlis skolis mxridan, romelic axorcielebs maTi RonisZiebebis subsidirebas 
yvela studentisTvis gadasaxdelad savaldebulo studentur-aqtivobaTa fondidan“77.

es martivi winadadebaa, Tu ratom aris urigo mosamarTlis argumentacia. nagu-
lisxmevi subsidia ar aris zeciuri manna, hastingsis anonimi da „CLS“-is mimarT anta-
gonisturad ganwyobili studentebis gulisxmiereba. is im koleqtiuri gadasaxadiT 
aris Sedgenili, romelsac, yvela studentTan erTad, „CLS“-is wevrebic ixdian. es rom 
CaiTvalos ekonomikur subsidiad, saWiroa dadasturdes, rom fuli sxvebma gadai-
xades CLS -is sasargeblod. subsidiis Temas konteqstSi Tu ganvixilavT, davinaxavT, 
rom igi sul sxva saxes iZens. „CLS“-is wevrebma unda Cadon fuli saerTo jamSi, saida-
nac TviTon ar eqnebaT am fulis aRebis ufleba. gamodis, rom isini arian sistemuri 
politikis msxverpli, romelic avaldebulebs maT sxva jgufebis dafinansebas. Tu 
Cven Tvals davxuWavT fulis wyaroze, maSin subsidiasTan dakavSirebul arguments 
eqneba ki saerTod azri? amas ki sulac ar gulisxmobs pirveli Sesworebidan gamom-
dinare kanoni. dabolos, SezRuduli tipis sajaro forumis Cveulebrivi wesebi 
gvkarnaxobs: Tu saxelmwifos ar SeuZlia kerZo piris saqmianobis sanqcireba, mas ar 
SeuZlia aseTive saqmianobaSi CarTul pirs uari uTxras sargeblis miRebaze, arc 
SezRuduli tipis sajaro forumis farglebSi.

daskvna: saiT mivdivarT aqedan?

„CLS“-is saqme warmoadgens specifikur nazavs, romelic zogierT SemTxvevaSi Sesa-
bamisobaSia dadgenil sasamarTlo precedentebTan, sxva SemTxvevebSi emijneba pre-
cedents, xolo zogjer prcedentis miRmac ki midis. kiTxva is aris, Tu ra moxdeba 
momavalSi?

77 CLS, 130 S. Ct. at 2979.



32

riCard efsTini

am etapze saqmes gaaCnia ori damoukidebli xazi. pirveli, saqmisTvis specifikuri: 
pirveli instanciis sasamarTloSi xelmeored ganxilvisas, SeuZlia Tu ara „CLS“-s 
daamtkicos, rom „yvela msurvelis“ politika iyo mis winaaRmdeg mimarTuli gamiz-
nuli qmedeba? am sakiTxze Canaweri mkafiod gvauwyebs: arasdros yofila „yvela 
msurvelis“ politika formalurad arsebuli politika. hastingsis administracia 
regularulad ubnevda „CLS“-s gza-kvals TariRebTan da adgilebTan dakavSirebiT. 
aRniSnul politikas saswavleblis dekanma mxolod sasamarTlo davis procesSi mi-
marTa da mas arasodes hqonia sistemuri xasiaTi. gakeTda mkafio daskvna, rom es 
iyo azris neitralurobis fasadis morgebis mcdeloba azris niSniT gansazRvrul 
politikaze. im dromde, vidre wina pirobis gansazRvrebas miecema ufro viwro mniS-
vneloba, romelic kanonmdeblobaSi arsad aris mocemuli, es SemTxveva unda iqnes 
gadawyvetili „CLS“-is sasargeblod. magram, ra Tqma unda, yvelaferia SesaZlebe-
li, maT Soris mtruli gadawyvetilebis miRebac, rasac daerTveba axali moTxovna, 
romliTac sxva organizaciebSic moxdeba politikis Sesabamisobaze monitoringi. 
nebismieri Sedegi, romelsac aqedan gamomdinare miviRebT, arc tolerantobisTvis 
da arc kooperaciisTvis sasargeblo ar iqneba.

meore, „CLS“-is SemTxveva Seicavs miniSnebebs ufro vrceli socialuri sakiTxebis 
mimarT, romelTa Soris igulisxmeba homoseqsualuri qorwinebebis statusi konsti-
tuciis Tanabari dacvis normasTan (equal protection clause) dakavSirebiT. arsebuli md-
gomareobiT, lourensi texasis winaaRmdeg saqmeze, uzenaesma sasamarTlom daadgina, 
rom Stati ar miiCnevs homoseqsualur sodomias kriminalur qmedebad, romelic 
ganisazRvreba rogorc `devianturi seqsualuri aqti“78. sasamarTlos Semadgenlobis 
umravlesobam lourensis saqme ar ganixila Tanabari dacvis principis safuZvelze, 
TumcaRa swored am safuZvelze dayrdnobiT, texasis Statis kanoni gavrcelda ara 
marto homoseqsualur sodomiaze, aramed, agreTve heteroseqsualur sodomiazec. 
samagierod, am sakiTxis ganxilvis procesSi aRmoCnda, rom yvela adamians gaaCnda 
konstituciiT uzrunvelyofili Tavisuflebis mimarT interesi sqesobriv urTier-
TobaTa gamo, raTa araordinaluri piradi gamocdileba yofiliyo Tavisufali 
saxelmwifos mxridan Carevisagan. es Sexeduleba aSkarad Seicavs seriozul liber-
tarianul miniSnebebs, vinaidan gansazRvravs seqsualuri avtonomiis farTo sferos, 
sadac saxelmwifos Carevis ufleba ara aqvs. dRis wesrigSi momdevno SekiTxva Sem-
degia: Tu ar SeiZleba homoseqsualuri sodomiis kriminalizacia, maSin ratom ar 
eZlevaT homoseqsualur wyvilebs daqorwinebis ufleba? uzenaesma sasamarTlom am 
sakiTxis ganxilva Soreuli momavlisTvis gadado – nawilobriv misi dakanonebiT 
gamowveuli SesaZlo furoris gamo – Tumca es ase didxans ver gagrZeldeba.

modi davuSvaT, rom lourensis saqmeze dadgenili precedenti warmoadgens moq-
med kanons. Tu asea, maSin Zneli iqneba viqonioT iseTi soliduri doqtrinaluri da-
sabuTebis imedi, romelic axsnida saxelmwifos mxridan msgavsi kavSirebis aRiarebis 

78 Lawrence v. Texas, 539 U.S. 558 (2003).
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SeuZleblobas. mas mere, rac lourensis saqmeSi gadaidga pirveli nabiji kriminali-
zaciis mimarTulebiT, Znelia ar gadadga Semdegi nabiji erTsqesiani qorwinebisken. 
yvelafers rom Tavi davaneboT, saxelmwifos gaaCnia licenziebis gacemis monopolia 
da mas ar unda hqondes imis saSualeba, rom es ufleba gamoiyenos erTi jgufis an 
pirovnebis sasargeblod sxvisi dazaralebis xarjze. amis safuZvelze eklesiebi da 
msgavsi organizaciebi ar unda iyvnen iZulebuli, miiRon TavianT rigebSi homose-
qsualuri wyvilebi an sxva SemTxvevaSi, Cveulebrivi wyvilebi, Tuki es ase iqneba 
dadgenili. aq, arakonstituciuri pirobebis doqtrina sworad aris gamoyenebuli da 
lourensis saqme Semdegi nabijis gadadgmisken mihyavs. 

xdeba Tu ara igive, „CLS“-is saqmis mimarT? am etapze sakiTxavia, kvlav dadgeba Tu 
ara ufleba/privilegiis erTmaneTisgan gamijvnis saWiroeba „CLS“-is saqmeSi? msgavsi 
tendencia danamdvilebiT ar dasturdeba, masaCusetsis StatSi sul axal Gill peRSO-
nalis marTvis ofisis79 winaaRmdeg. da masaCusetsi80 HHS-is winaaRmdeg saqmeebTan 
dakavSirebiT miRebuli gadawyvetilebebiT, romlebSic mosamarTle jozef taurom 
daamsxvria „qorwinebis dacvis aqtis“ ZiriTadi debulebebi, romelSic federaluri 
daxmarebis misaRebad, qorwineba gansazRvruli iyo rogorc erT kacs da erT qals 
Soris kavSiri81. ufleba/privilegiis gamijvniT ganpirobebuli da naCqarevad miRe-
buli misi orive gadawyvetileba, romelsac Tan axlda kategoriuli msjeloba imas-
Tan dakavSirebiT, rom tradiciuli qorwinebis gansazRvrebis sasargeblod gamoTq-
mul yvela gonivrul axsnas sworedac rom gonivrulobis minimaluri donec ki ar 
gaaCnia82, raTa SeeZlos, meaTe da Sesworebebidan gamomdinare, Tanabari dacvis prin-
cipis msgavsi moTxovnebis gamowvevebis Tavidan mocileba83. sxvebs arc mosamarTle 
vohan uokeri CamorCa, rodesac, amas winaT, peri Svarcenegeris saqmeSi gaaprotesta 
kaliforniis StatSi moqmedi homoseqsualuri qorwinebebis akrZalva (mosazreba 8) 
imis safuZvelze, rom qorwinebis gansazRvreba, rogorc kavSiri erT kacsa da erT 

79 Gill v. Office of Pers. Mgmt., 2010 U.S. Dist. LEXIS 67874 (D. Mass. 2010).
80 Massachusetts v. United States Dep’t of Health and Human Serv., 698 F. Supp. 2d 234 (D. Mass. 20110). meaTe SesworebasTan 
dakavSirebul arguments, rogorc wminda wylis inteleqtualur Tavxedobas, ara aqvs sazRvari. dadgenilia, 
rom „Tanabari dacvis debulebis“ mixedviT, Statebi dasaSvebad miiCneven erTsqesian qorwinebas. ra Tqma unda, 
kongress SeeZlo am direqtivisTvis mieca savaldebulo xasiaTi, Tu is ZalaSi iyo meToTxmete Sesworebis 
mixedviT. miuxedavad imisa, rom yvela Stats miniWebuli aqvs es ufleba, gilis saqmis Semdeg arc erTi maTgani 
ar arCevs qorwinebis tradiciuli gansazRvrebis mimxrobas.
81 Defense of Marriage Act, §1 U.S.C. §7 (2006) weria:
mniSvneloba, romelic Cadebulia kongresis nebismier aqtSi, an nebismier wesebsa da ganawesSi, an SeerTebuli 
Statebis sxvadasxva administraciuli biuroebisa da saagentoebis interpretaciaSi, sityva „qorwineba“ niSnavs 
mxolod legalur kavSirs erT kacsa da erT qals Soris, rogorc coli da qmari da sityva „meuRle“ miekuT-
vneba mxolod sawinaaRmdego sqesis pirs, romelic aris an qmari, an coli.
82 „sasamarTlos ar unda miemarTa am argumentebisTvis [fundamenturi uflebebis da saeWvo klasebis Sekvecis 
safuZvelze, gaZlierebuli gamokvlevisTvis], Tumca DOMA-am ver gaiara sakonstitucio Semowmeba Tundac 
maRali diferenciaciis racionaluri bazis mqone testis safuZvelze. rogorc iTqva, sasamarTlo darwmun-
da, rom `ar arsebobs samarTlianad aRqmuli faqtebis wyoba, romelic Seqmnida racionalur urTierTobis 
safuZvels“ DOMA-sa da mTavrobis legitimur miznebs Soris. amitom, DOMA-s mxridan xdeba Tanaswori dacvis 
ZiriTadi konstituciuri principis darRveva“ Gill, 699 F. Supp. 2d 374 at 387.
83 ix. mag., Bolling v. Sharpe, 347 U.S. 497, 499 (1954).
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qals Soris, ar aris gamarTlebuli, gonivrulobis mosazrebidan gamomdinare84. aR-
saniSnavia, rom arc mTavrobam da arc Svarcenegerma ar moindomes arsebiTad Sesa-
bamisi kanonebis dacva.

sakiTxavi is aris, daasrulebs Tu ara uzenaesi sasamarTlo am gauTavebel davas 
imis gaTvaliswinebiT, rom mas homoseqsualuri qorwinebis legalizaciis mxardam-
Weri xuTi myari xma gaaCnia. eseni arian: oTxi liberali mosamarTle – ginzburgi, 
breieri, sotomaiori, kagani da, maTTan erTad, kenedi. ra Tqma unda, uzenaesi sasa-
marTlos doneze doqtrinas droebiTi xasiaTi aqvs, magram, rogorc Cans, erTaderTi 
mimarTuleba, romelsac SeuZlia am Sedegis miRebis SeCereba, aris „CLS“-is saqme. 
„CLS“-is saqmis viTarebidan gamomdinare, Stati ar aris valdebuli, homoseqsualuri 
qorwinebis aRiarebiT uzrunvelyos maTi „subsidireba“, Tumca arc misi kriminali-
zacia evaleba. ra Tqma unda, aravin icis rogor damTavrdeba es yvelaferi, vinaidan 
legalizaciis mimarTulebiT Tavdasxmebi DOMA-sa da propozicia 8-ze sul ufro 
Zlierdeba. fsoni imaze aris dadebuli, rom „CLS“-is saqme SeZlebs mxolod mcire 
winaaRmdegobis gawevas tradiciuli moralis safuZvlis mqone kanonmdeblobaze gan-
xorcielebuli SetevisTvis, rac, Tu mas ganvixilavT meToTxmete Sesworebis fonze, 
warmoadgenda Statis uSualo prerogativas.

doqtrinas, rogorc ukve aRvniSneT, cvladi buneba aqvs. aravin davobs, rom me-
ToTxmete Sesworebis originalisturi meTodologiiT wakiTxvis SemTxvevaSi, homo-
seqsualuri qorwinebis konstituciiT dakanonebis mimarTulebiT gadadgmuli yvela 
nabiji ganwirulia. dabolos, Cemi prognoziT, moxdeba sakonstitucio politikis 
mxridan imis aTviseba, rac darCa sakonstitucio samarTlisgan da „CLS“-is saqmis 
Semdeg nangrevebad qceuli arakonstituciuri pirobebis doqtrina kvlav aRdgeba.

84 Perry v. Schwarzenegger, 2010 U.S. Dist. LEXIS 78817 (N.D. Cal. 2010).


