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ZiriTadi uflebis arsis 
SenarCunebis principi 

besarion zoiZe

ivane javaxiSvilis Tbilisis saxelmwifo universitetis sruli profesori.

I. ZiriTadi uflebebis arsisa da misi matarebeli subieqtis arsis 
urTierTkavSiris Sesaxeb

samarTlis subieqti imdeni uflebis matarebeli SeiZleba iyos, ramdenis SesaZle-
blobasac iZleva misi arsi. sxvagvarad, uflebis arsi damokidebulia subieqtis arsze.
Sesabamisad, arsebobs uflebebi da misi matarebeli subieqtebi, romelTa moqmedebis 
samarTlebrivi sivrce ar aris SemosazRvruli nacionaluri marTlwesrigebiT. adamia-
nis ZiriTadi uflebebi, e.w. `msoflio moqalaqis“ uflebebia. maTi arseboba ar SeiZle-
ba CaiTvalos marTlwesrigis qmnilebad. ZiriTadi uflebebi adamianis arsebobasTanaa 
dakavSirebuli. marTlwesrigs rom vumadlodeT mis Seqmnas, maSin maT ver eqnebodaT 
sayovelTaobis pretenzia. romelime konkretul marTlwesrigs mibmuli ufleba ver iq-
neba srulyofili da amomwuravi, radganac verc erTi marTlwesrigi ver gamova am preten-
ziiT. ZiriTadi uflebebi Tan dahyveba adamians, romeli qveynis marTlwesrigSic ar 
unda Sedgas man fexi. yvelaze totalitaruli da CamorCenili qveynis pirobebSic ki, 
adamiani matarebelia am uflebebisa. marTlwesrigis mier misi ignorireba ar niSnavs am 
uflebebis uaryofas. igive adamiani Tu aRmoCndeba demokratiul saxelmwifoSi xanmo-
kle droiT, Tavisuflad isargeblebs am uflebebiT, ara imitom, rom am qveynis marT-
lwesrigma mianiWa es uflebebi, aramed imitom, rom mas es gaaCnda dabadebidan. amdenad, 
erTmaneTisagan unda gavmijnoT ZiriTadi uflebebis arsebobis saxe (forma) da maTi 
realizaciis (garantiis) mdgomareoba. ZiriTadi uflebebi, adamianis, rogorc samarT-
lis subieqtis, Tvisebaa. sakonstitucio sasamarTlom es azri ase gadmosca: `saxelmwi-
fos ar SeuZlia mianiWos an waarTvas adamians ZiriTadi uflebebi, radganac is ar aris 
uflebamosili, Secvalos adamianis arsi“1. e.i. uflebis arsi adamianis arsiT ganisazR-

1 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis π1/466 gadawyvetileba.
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vreba. sxva sityvebiT, adamianis arsSi vlindeba ufleba, adamiani uflebaa. sasamarTlos 
ganmartebiT, `konstituciis me-7 muxli2 adgens saxelmwifos or valdebulebas: 1) cnos 
da 2) daicvas adamianis uflebebi. Tavad uflebebis arsidan gamomdinare, saxelmwifos 
mier maTi cnoba, pirvel rigSi, gulisxmobs, maTi, rogorc yoveli adamianis Tanmdevi 
sikeTis aRiarebis valdebulebas. dacva ki gulisxmobs am uflebebiT srulyofilad 
sargeblobis uzrunvelmyofeli yvela saWiro berketis garantirebas, maT Soris, am 
uflebebis sasamarTloSi dacvis SesaZleblobis aRiarebiT“3.

sasamarTlos es pozicia ar niSnavs imas, rom uflebis wyaro adamianis gareTaa. 
nebismieri marTlwesrigi valdebulia, adamiani, rogorc samarTlis srulfasovani 
subieqti, ZiriTad uflebebTan erTad aRiaros, misi pirovnulobisagan mouwyvetel 
sikeTeebTan erTad. Tu es ase araa, maSin eWvis qveS dadgeba adamianis adamianuroba, 
misi samarTalsubieqtoba. adamiani ki samarTlis subieqtad ibadeba. adamiani Rirse-
bis matarebelia da, Sesabamisad, RirsebasTanaa ZiriTadi uflebebi dakavSirebuli. 
aq iseTi jaWvi gvaqvs adamianuri Tvisebebisa, rom faqtobrivad SeuZlebelia misi 
uaryofa. ZiriTadi ufleba TavisTavadaa aRiarebuli rogorc adamianis ufleba ada-
mianSive arsebuli. rac arsebulia, is marTlwesrigma mxolod unda daicvas. amitom, 
roca vlaparakobT saxelmwifos mxridan mis cnobaze, aq mxedvelobaSia aRniSnuli 
sinamdviliT saxelmwifos boWva. pozitiur samarTalSi asaxvis mizania RirebulebaTa 
wesrigis Camoyalibeba maTi efeqtiani dacvisaTvis. amaze migvaniSnebs sasamarTlos 
msjeloba, romelic exeba konstituciis me-7 muxlze gakeTebul komentars: ̀ ... uflebis 
cnobis da uzrunvelyofis valdebulebis Seusrulebloba an arajerovani Sesruleba 
Tavad uflebis, rogorc adamianis uzenaesi sikeTis arsebobas ver daayenebs kiTxvis 
niSnis qveS. aseTi valdebulebis konstituciaSi aRiarebas is datvirTva aqvs, rom 
saxelmwifom Seqmnas yvela piroba am uflebebis arsebobisaTvis, winaaRmdeg SemTxve-
vaSi, adamianebs daerRvevaT fundamenturi uflebebi, romelTa dacvisa da uzrun-
velyofis aucileblobaze demokratiuli da samarTlebrivi saxelmwifoebi Tanaziar-
ni arian, rac saeWvos gaxdis qveynis swrafvas samarTlebrivi saxelmwifosaken“4.

amdenad, aravis ar SeuZlia adamianis uflebebi kiTxvs niSnis qveS daayenos. ada-
miani imitomaa adamiani, rom igi moazrovne, pirovnulobis mqone, socialuri arse-
baa. adamianisaTvis am Tvisebebis CamoSoreba SeuZlebelia. konstituciis me-7 muxli 
adgens saxelmwifos konstituciuri valdebulebebis farglebs adamianis uflebebTan 
dakavSirebiT. es ki niSnavs imas, rom `... saxelmwifo, xelisuflebis ganxorcielebisas, 
SezRudulia adamianis uflebebiT – adamianis uflebebis subieqti ki adamiania, moqa-
laqeobis, sacxovrebeli adgilisa Tu fizikuri adgilsamyofelis miuxedavad“5.

2 saxelmwifo cnobs da icavs adamianis sayovelTaod aRiarebul uflebebsa da Tavisuflebebs, rogorc waru-
val da uzenaes adamianur Rirebulebebs. xelisuflebis ganxorcielebisas xalxi da saxelmwifo SezRuduli 
arian am uflebebiTa da TavisuflebebiT, rogorc uSualod moqmedi samarTliT.
3 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis π1/466 gadawyvetileba.
4 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis π1/466 gadawyvetileba.
5 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis π1/466 gadawyvetileba.
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sasamarTlos es msjeloba gvafiqrebinebs, rom adamianis uflebebi zekonstituciu-
ri sikeTeebia. konstituciebi adamianis uflebebs emyarebian da ara adamianis uflebe-
bi konstituciebs. adamianis uflebebisgan gaucxoebuli konstitucia ver CaiTvleba 
am uflebebis moqmedebis sazomad, razedac pirdapiri miniSneba gakeTda sakonstitu-
cio sasamarTlos gadawyvetilebaSi: `... adamianis uflebebi, mTeli Tavisi SinaarsiT 
da farglebiT, uSualod da pirdapir moqmedebs, rac, pirvel rigSi, boWavs xeli-
suflebas ara mxolod ama Tu im normatiuli aqtiT konkretuli uflebis araTa-
nazomierad SemzRudveli danawesebis dadgenaSi, aramed krZalavs konstituciiTve 
fundamenturi uflebebis ZiriTadi arsis daZlevas, misi darRvevis, xelyofis nor-
matiuli safuZvlis Seqmnas“6. amdenad, konstituciac ki uZluria, daZlios ZiriTadi 
uflebebis arsi, vinaidan mas arc misi Seqmna xelewifeba.

warmovidginoT, rom konstituciaSi adgili aqvs ZiriTadi uflebis arsis daZle-
vis mcdelobas. es faqtobrivad SeuZlebelia, magram formalurad SeiZleba konsti-
tucia Seicavdes msgavs debulebas. rogor unda moiqces sakonstitucio sasamarTlo 
aseT SemTxvevaSi. igi ar afasebs konstituciis `konstituciurobas“. aq SeiZleba 
gustav radbruxis formulis analogia gamoviyenoT. igi gveubneba, rom, roca kanoni 
ubralod usamarTlo ki ara, aramed, Tavisi bunebiT, arcaa samarTlebrivi, unda 
vixelmZRvaneloT zekanonieri samarTliT7. adamianis uflebis arsis damaxinjeba 
adamianurobis winaaRmdeg mimarTuli moqmedebaa. rogor moviqceT, Cven xom konsti-
tuciidan unda amovideT. aseT SemTxvevaSi konstitucia unda ganvmartoT adamianis 
uflebis im arsiT, romelic mas Tavisi sayovelTao xasiaTis gamo gaaCnia. ufle-
bis sayovelTao Sinaarsi aucileblad gadafaravs konstituciiT gaTvaliswinebul 
daviwroebul Sinaarss. ar unda daviviwyoT, rom konstitucia ver daZlevs ZiriTadi 
uflebis Sinaarss, vinaidan igi ar gansazRvravs mis arss. aseT SemTxvevaSi sasamarTlo 
aucileblad gamonaxavs normatiuli aqtis Sefasebis safuZvels.

sakonstitucio sasamarTlo Tavis gadawyvetilebaSi erTi mxriv aRiarebs, rom 
adamianis uflebebi adamianisagan ganuyofelia, is misi arsis ganmsazRvreli ufle-
bebia da Tan dahyveba adamians, meore mxriv ki, aviTarebs im azrs, rom konstituciis 
42-e muxli adgens adamianis uflebas, kerZod, sasamarTlosadmi mimarTvis uflebas. 
adamianis uflebas ver daadgens konstitucia. konstituciaSi mxolod aisaxeba es 
uflebebi. konstitucia am uflebis garantias adgens. mokled, erTia uflebis dad-
gena da meore misi garantiebis gansazRvra (dadgena). amitomac Cven saeWvod migvaCnia 
sasamarTlo gadawyvetilebaSi motanili msjeloba, rom `zogierTi uflebis arsebo-
ba-ararsebobis sakiTxi, bunebrivia, ZiriTadi uflebis damdgeni normis safuZvelze 
unda gadawydes“8. 42-e muxli ar aris adamianis ZiriTadi uflebis damdgeni norma, 
igi am uflebis garantiis damdgeni normaa. gamoTqma `yovel adamians ufleba aqvs 

6 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis π1/466 gadawyvetileba.
7 Густав Радбрух, Философия права, М., 2004, gv. 234.
8 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis π1/466 gadawyvetileba.
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mimarTos sasamarTlos“ ar unda gavigoT ise, TiTqos konstituciam daadgina es norma. 
konstituciam mxolod asaxa ufleba, romelic ekuTvnis adamians zekonstituciuri 
normis safuZvelze.

II. arsis SenarCunebis principi germanul samarTalSi

germaniis federalur konstituciaSi arsis SenarCunebis principi zogadi normis 
saxiTaa mocemuli me-19 muxlis me-2 abzacSi. masSi naTqvamia: `arc erT SemTxvevaSi 
ar SeiZleba ZiriTadi uflebis arsis xelyofa“. es principi warmoadgens ZiriTadi 
uflebebis Sinaarsis usafrTxoebis garantias9.

arsis SenarCunebis aucileblobas ganapirobebs is, rom adamianis uflebebs aqvT 
sayovelTao xasiaTi, isini ar arseboben sxva uflebebisgan izolirebulad. nebismie-
ri ufleba sazogado da kerZo ineteresebiT gajerebul sivrceSi arsebuli uflebaa 
da misi Sinaarsi damokidebulia imaze, Tu es interesebi ra gavlenas axdenen masze10.

arsis SenarCunebis principis bunebis gasarkvevad aucilebelia dadgindes is, Tu 
ra moiazreba mis SinaarsSi da romel uflebebs exeba igi.

ibadeba kiTxva, warmoadgens Tu ara arsis SenarCunebis principi damoukidebel 
princips, Tu igi romelime sxva principis SigniT moiazreba. ver vityviT, rom igi 
absoluturad emijneba, magaliTad Tanazomierebis princips. Tanazomierebis erT-
erTi moTxovnaa uflebis arsis dacva11.

am sakiTxis Seswavlisas mxedvelobaSia misaRebi is garemoeba, rom saqarTvelos 
konstitucia ar Seicavs zogad normas ZiriTadi uflebis SezRudvis wesis Sesaxeb. 
konstituciis calkeul normebSi saubaria ama Tu im uflebis SezRudvis aucile-
blobis Sesaxeb. germaniis federaluri konstitucia ki ayalibebs ZiriTadi uflebis 
SezRudvis rogorc zogad wess, ise arsis SenarCunebis zogad princips.

arsis SenarCunebis principis adresats warmoadgens samive xelisufleba, rogorc 
sakanonmdeblo, ise aRmasrulebeli da sasamarTlo. mokled, yvela is xelisufleba, 
romelTac SeuZliaT adamianis uflebebze moaxdinon rogorc pozitiuri, ise nega-
tiuri gavlena.

9 Claudia Drews, Die Wessensaehaltsgarantie des Art. 19 II GG, 2005, S. 16.
10 Claudia Drews, 16.
11 Claudia Drews, 20.
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arsis SenarCunebis principi warmoadgens konstituciuri cvlilebebis masStabs. es 
principi avaldebulebs kanonmdebels, konstituciis nebismieri cvlilebisas daic-
vas ZiriTadi uflebebis arsi, raTa SenarCundes da ar daziandes adamianis ufle-
bebis minimaluri standarti. arsis SenarCuneba da adamianis uflebebis SenarCuneba 
unda gavigoT, rogorc sinonimebi, erTi Sinaarsis mqone movlenebi.

mxedvelobaSia misaRebi adamianis uflebaTa sayovelTao standartebi, riTac 
SezRudulia evropuli Tanamegobrobis qveynebis xelisufleba. roca vlaparakobT 
uflebis arsis Sesaxeb, aq igulisxmeba am uflebis sayovelTaod miRebuli arsi. arsis 
sayovelTaobaze arafers ambobs germaniis federaluri konstitucia, magram ivarau-
deba, rom aq mxedvelobaSia uflebis is arsi, rac aRiarebulia da miRebuli evro-
pis Tanamegobrobis qveynebSi. swored aman ganapiroba federaluri sakonstitucio 
sasamarTlos gadawyvetilebaTa sityvaTxmarebaSi damkvidrebuliyo gamoTqma – uf-
lebis sayovelTao arsis SenarCuneba. ase unda gavigoT arsis buneba saqarTvelos 
konstituciis ganmartebis SemTxvevaSic.

federaluri konstitucia zogadad laparakobs ZiriTadi uflebis arsis Senar-
Cunebaze. aqedan SeiZleba gakeTdes daskvna, rom es principi exeba yvela ZiriTad 
uflebas. germanuli doqtrinis Tanaxmad, aseTi daskvna erTob sakamaToa.

gavrcelebuli mosazrebis mixedviT, arsis SenarCunebis principi vrceldeba im 
uflebebze, romelTa SezRudvac daSvebulia kanonis safuZvelze. arsis dacva xdeba 
uflebaSi konstituciurad dauSvebeli Carevebisagan. germaniis federaluri sa-
konstitucio sasamarTlo arsis SenarCunebis princips ganixilavs uflebis SezRud-
vis konteqstSi. kerZod, me-19 muxlis me-2 abzacis Sinaarsis ganmartebisas amodis 
amave muxlis pirveli abzacis Sinaarsidan. is uflebebi, romlebzec ar vrceldeba 
me-19 muxlis pirveli abzacis moqmedeba, maT mimarT ar gamoiyeneba am muxlis pirve-
li abzaci. magaliTad, federaluri sakonstitucio sasamarTlo Tvlis, rom aseTia 
konstitucis me-12 muxlis pirveli abzaci, romelic exeba uflebaTa mowesrigebas 
da ara SezRudvebs.

germaniis rogorc sasamarTlo praqtika, ise gavrcelebuli samecniero doqtrina 
Tvlis, rom arsis SenarCunebis principi vrceldeba Tavisuflebis yvela ZiriTad 
uflebaze12. igi vrceldeba aseve ZiriTadi uflebebis msgavs uflebebzec13.

arsis SenarCunebis principi unda ganvixiloT orgvar WrilSi. kerZod, pozitiur 
da negatiur aspeqtSi. ar SeiZleba arsis SenarCuneba davinaxoT martooden imaSi, 
rom adamians ufleba aqvs, Tavi daicvas saxelmwifosgan da konstituciiT Seax-
senos, man ufleba ar unda SezRudos ise, rom aman safrTxe Seuqmnas am uflebis 
arss. miuxedavad imisa, rom saxelmwifos mimarT mogeriebis ufleba warmoadgens 

12 Claudia Drews, 48.
13 Claudia Drews, 53.
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ZiriTadi uflebis garantiis aucilebel garemoebas, es ar aris sakmarisi arsis 
SenarCunebis principis sruli gamovlinebisTvis. upirveles yovlisa, aucilebelia, 
rom dacvis obieqti iyos dacvaunariani da arsebaunariani sikeTe. konstituciiT 
gaTvaliswinebuli uflebebi Tavisi arsiT, SinaarsiT unda kvalificirdebodnen ro-
gorc sayovelTao xasiaTis mqone ZiriTadi uflebebi. mokled, konstituciaSi Tavi-
danve ise unda ganisazRvros ufleba, rom igi Tavidanve iyos im arsis matarebeli, 
romelic dacvis Rirsia. is, Tu rogori iqneba dacvis garantiebi, damokidebulia 
qveyanaSi arsebuli marTlwesrigis xasiaTze, vinaidan nebismieri ufleba arapir-
dapir warmoadgens ama Tu im marTlwesrigiT ganpirobebul da misi moqmedebis far-
glebze damokidebul faseulobas. marTlwesrigi ar aris mxolod erTi monakveTi 
samarTlebrivi sinamdvilisa, marTlwesrigi esaa mTeli samarTlebrivi sinamdvile, 
rogorc erTiani organizmi. jansaRi organizmis Sesaqmnelad saWiroa saxelmwifo 
asrulebdes Tavis pozitiur valdebulebebs ise, rogorc amas moiTxovs adamianis 
uflebaTa sayovelTao xasiaTi. marTlwesrigi unda warmoadgendes ZiriTadi ufle-
bis Rirsebis Sesaferis wesrigs. mxolod aseT garemoSi SeiZleba arsebobdes ufleba, 
rogorc sicocxlisunariani sikeTe.

arsis SenarCunebis principis SinaarsTan dakavSirebiT germanul literaturaSi 
arsebobs absoluturi da relatiuri Teoriebi. absoluturi Teoriis Tanaxmad, 
arsi uflebis iseTi niSania, romlis gareSec warmoudgenelia ZiriTadi uflebis 
arseboba. arsi esaa uflebis fesvi, substancia, guli, ZiriTadi uflebis gadaulaxa-
vi farglebi, misi dacvis ukanaskneli bastioni14.

arsis SenarCunebis principi da Tanazomierebis principi ar aris erTi da igive. 
arsis SenarCunebis principis Tavisebureba imaSia, rom arsi ar eqvemdebareba awonvas, 
maSin roca Tanazomierebis qveS moazrebuli faseulobani awonvadia15.

aRniSnuli ar niSnavs imas, rom ZiriTadi uflebis arsi droSi gayinulia da aras-
dros ar ganicdis cvlilebas. uflebis Sinaarsi, cxadia, cvalebadia droSi, magram, 
roca saubaria arsis garatianze, aq mxedvelobaSia uflebis is arsi, romelic mas 
aqvs konkretul drosa da sivrceSi. nebismieri samarTlebrivi movlena SeiZleba 
ganvixiloT am WrilSi. aRniSnuli midgoma cnobilia rogorc absolutur-dinami-
kuri16.

arsis SenarCunebis princips sxvagvarad afasebs relatiuri Teoria. am Teoriis 
Tanaxmad, arsis SenarCuneba ar warmoadgens ZiriTadi uflebis absolutur sazR-
vars. uflebis arsi unda dadgindes yovel konkretul SemTxvevaSi sxva masTan koli-
ziaSi myof interesebTan SepirispirebiT. aris kidev ufro mkacri pozicia, romlis 
Tanaxmadac, saerTod ar arsebobs ZiriTadi uflebis arsi. misi Sinaarsi SeiZleba 

14 Claudia Drews, 61-63.
15 Claudia Drews, 65.
16 Claudia Drews, 65.



144

besarion zoiZe

gamovlindes mxolod mimarTebaSi. uflebis arsi mdgomareobs ara mis substanciaSi, 
aramed konkretul situaciaSi konkretul subieqtebs Soris urTierTobaSi17.

 Cven migvaCnia, rom ar SeiZleba arsis SenarCunebis principisadmi mkacrad cal-
mxrivad midgoma, rogorc es Cans subieqturi Teoriidan. ZiriTadi uflebis arsi 
unda miviCniod, rogorc substanciurad garkveuli niSnebis matarebeli faseuloba, 
romelic Tavis Tavs srulyofilad avlens yovel konkretul SemTxvevaSi. aseTi 
egzistencialuri midgomiT SesaZlebelia uflebis arsSi siRrmiseuli wvdoma. ma-
gram sakmarisia davemyaroT mxolod relatiur Teorias, vnaxavT, rom safrTxis qveS 
aRmoCndeba samarTlebrivi usafrTxoeba da qcevis wesi eWvis qveS dadgeba. movlenis 
arsi iqneba mxolod is, rasac SeiZleba velodoT yoveli konkretuli SemTxvevisa-
gan. marTalia, es SemTxvevebi aucileblad iqneba imisi dadastureba, rac winaswaraa 
mocemuli arsis saxiT, magram Tu ar vaRiareT da samoqmedo qcevis masStabad ar 
vcaniT arsis absoluturi cneba, maSin ZiriTadi uflebis arsi iqneba mxolod is, 
rasac praqtika SemogvTavazebs. magram aq ver miviRebT normas, vinaidan yoveli kon-
kretuli SemTxveva gansxvavdeba erTmaneTisagan. uflebis praqtikuli yofiereba am 
cnebis CamoyalibebisaTvis aucilebelia.

 germaniis federaluri sakonstitucio sasamarTlos praqtikaSi arsis SenarCuneba 
dakavSirebulia adamianis pirovnulobasTan, kerZod, mis RirsebasTan. am konteqst-
Si arsis SenarCuneba warmoadgens pirovnebis Tavisufali ganviTarebis garantias. 
migvaCnia, rom es azri safuZvliania. roca pirovnebazea saubari, aq mxedvelobaSia 
adamiani, romelsac gars akravs uflebebi, rac Tavisi adamianurobis gamo gaaCnia. 
adamiani pirovnulobas iZens am uflebebis wyalobiT. ra moxdeba, Tuki safrTxe See-
qmneba uflebis arss. moxdeba is, rom amiT eWvqveS dadgeba adamianis pirovnuloba 
da misi Rirseba. amitomacaa sasamrTlo praqtikaSi arsis SenarCuneba RirsebasTan 
dakavSirebuli. ZiriTadi uflebebis arsobrivi garantiis gareSe adamians erTmeva 
SesaZlebloba, Tavisi cxovreba moawyos Tavisi SexedulebiT da igi xdeba obieqti 
gareSe zemoqmedebisa, eWvis qveS dadgeba misi samarTalsubieqtoba. mokled, arsis 
SenarCuneba emsaxureba imas, rom adamiani darCes adamianad, e.i. pirovnebad da amdenad, 
Rirsebis matareblad.

 arsis SenarCuneba es ar aris marto ZiriTadi uflebis konstituciur-samarT-
lebrivi problema. arsis SenarCunebis moTxovnas unda eqvemdebarebodes qonebrivi 
uflebebi. ara mxolod saxelmwifos, aramed kerZo-samarTlebrivi urTierTobis mo-
nawilesac ara aqvs ufleba, saxelSekrulebo urTierTobaSi ise izRudavdes Tavis 
uflebebs, rom amiT safrTxis winaSe ayenebdes am uflebebis arss. brunvis monawi-
lis mxridan aseTi moqmedebiT ilaxeba ara marto misi interesebi, aramed eWvis 
qveS dgeba kerZo samarTlebrivi faseulobani, misi monawileebis uflebebi, rasac 
Sedegad mosdevs araekvivalenturi da usamarTlo urTierTobani. es ki saxelmwifos 

17 Claudia Drews, 69.
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damatebiT tvirTs akisrebs, aqedan warmoSobili davebi rom gadaWras. yovelive es 
migvaniSnebs imaze, rom arsis TvalsazriT, dacvisunariania ufleba ara imitom, rom 
igi ama Tu im konkretuli adamianis pirovnulobasTanaa dakavSirebuli, aramed imi-
tom, rom obieqturadaa igi aseTi sikeTe da samarTlis subieqtis damokidebulebani 
ar cvlis mis Sinaars. nebismieri ufleba aris ara ama Tu im adamianis ufleba, aramed 
sazogadod adamianis ufleba.

 SeiZleba Tu ara sakuTrebis CamorTmeva ganvixiloT arsis SenarCunebis princi-
pidan gamonaklis SemTxvevad. sakuTrebis CamorTmevisas saxezea ara uflebis arsis 
xelyofa, aramed am qonebis mimarT uflebis CamorTmeva. ar SeiZleba arsi hqondes 
imas, rac aRar arsebobs. arsis SenarCunebis Tavisebureba is aris, rom uflebis dar-
Rvevis Sedegad ziandeba am uflebis substancia. uflebas, marTalia, saxe dakarguli 
aqvs, magram igi, rogorc Sinaarsgamoclili, damcrobili saxiT mainc arsebobs da 
samarTlebrivi Sefasebis sagans warmoadgens. maSasadame, uflebis elementaruli ni-
San-Tvisebebis matarebeli maincaa. magram es Tvisebebi imdenad uflebauunaroa, rom 
mas ver eqneba pretenzia, ewodos ufleba. amdenad, arsis Selaxva ar tovebs cariel 
sivrces, vinaidan is rac rCeba, Sefasebaunariania, mis Sesaxeb vambobT, rom is ars-
dakarguli movlenaa. Tumca is, rac darCa arsis Selaxvis Semdeg, samarTlebrivad 
uvargisia da praqtikuli Rirebuleba ara aqvs. marTalia, arsis Selaxva SeiZleba 
ganvixiloT sakuTrebis CamorTmevis tolfas movlenad, magram aRniSnul garemoe-
baTa gamo, arc absoluturad identuri unda iyos misi. arsis Selaxva maSin aris, 
rodesac ufleba moeqceva iseTi SezRudvebis marwuxebSi, rom Tavis saxes kargavs. 
uflebis saxe ki im niSnebis erTobliobaa, romelic qmnis mis `me“-s.

III. arsis SenarCunebis principi saqarTvelos konstituciis 
mixedviT

saqarTvelos konstituciaSi ara gvaqvs zogadi norma ZiriTadi uflebis SezRud-
vis iseT principze, rogoricaa arsis SenarCuneba. konstituciaSi 2010 wels ganxor-
cielebuli cvlilebebis Semdeg am princips xazi gaesva 21-e muxlSi. saerTod ki, 
aRniSnuli principis suraTi konstituciaSi ZiriTadi uflebebis SezRudvis dros 
sxvadasxva formiTaa asaxuli. yvelaze gavrcelebul SemTxvevaSi konstitucia iZle-
va ZiriTadi uflebis dacvis garantias da, imavdroulad, gansazRvravs misi SezRud-
vis farglebs konkretul sazogadoebriv interesze miTiTebiT. magalTad, konsti-
tuciis 22-e muxli ganamtkicebs ra saqarTveloSi kanonierad myofi yvela moqalaqis 
qveynis mTel teritoriaze Tavisufali mimosvlisa da sacxovrebeli adgilis Tavi-
suflad arCevis uflebas, imavdroulad adgens misi SezRudvis iseT safuZvels, ro-
goricaa demokratiuli sazogadoebis arsebobisaTvis aucilebeli saxelmwifo uSiS-
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roeba an sazogadoebrivi usafrTxoeba da a.S. am kategoriis konstituciuri normebi 
amomwuravad CamoTvlian im sazogadoebriv interesebs, ramac SesaZloa gamoiwvios 
ZiriTadi uflebebis SezRudva. Sesabamisad, ivaraudeba, rom aRniSnuli safuZvliT 
uflebis SezRudvis zRvari gadis misi arsis SenarCunebaze. konstitucia pirdapir 
ar ambobs amis Sesaxeb, magram igi gamomdinareobs Tavad uflebis SezRudvis bune-
bidan. konstituciaSi aris normebi, romlebSic uflebis SezRudvis safuZveli ar 
konkretdeba da zogadad ganisazRvreba sazogadoebrivi interesebis miTiTebiT. am 
SemTxvevaSi kanonmdeblisaTvis konstituciis kari Riaa interesebis dasakonkrete-
blad. nebismieri legitimuri interesisaTvis uflebis arsi is zRudea, romelsac igi 
ver gadalaxavs. sxva SemTxvevaSi konstitucia mxolod uflebis garantiebze amaxvi-
lebs yuradrebas da arafers ar ambobs mis SezRudvebze. es ar niSnavs yovelTvis 
imas, rom uflebis SezRudva dauSvebelia. magaliTad, konstituciis me-16 muxlSi 
mxolod imazea saubari, rom yvelas aqvs sakuTari pirovnebis Tavisuflad ganviTa-
rebis ufleba. Tuki vaRiarebT, rom aq igulisxmeba saxelSekrulebo Tavisuflebac, 
maSin igi aucileblad daeqvemdebareba SezRudvas.

uflebis SezRudvis is mdgomareoba, romelSic asaxulia arsis SenarCunebis for-
mulireba, saqarTvelos konstituciaSi pirvelad dafiqsirda. es exeba konstitu-
ciis 21-e muxlis me-2 punqts. SedarebisaTvis moviyvanT am punqtis jer Zvel formu-
lirebas: `aucilebeli sazogadoebrivi saWiroebisaTvis dasaSvebia pirvel punqtSi 
aRniSnul uflebaTa SezRudva kanoniT gansazRvrul SemTxvevebSi da dadgenili we-
siT‘‘. am punqtis axali Sinaarsi ase gamoiyureba: `aucilebeli sazogadoebrivi saWi-
roebisaTvis dasaSvebia am muxlis pirvel punqtSi aRniSnul uflebaTa SezRudva ka-
noniT gansazRvrul SemTxvevebSi da dadgeniuli wesiT, imgvarad, rom ar dairRves 
sakuTrebis arsi.“ rogorc vxedavT, gansxvaveba maT Soris mxolod imaSia, rom amJa-
mindel normaSi pirdapiraa miniSnebuli sakuTrebis uflebis SezRudvis farglebze, 
rac arsis SenarCunebis moTxovnaSi vlindeba. radganac sakonstitucio novela Seexo 
mxolod sakuTrebis uflebis damcav normas, logikurad gaCndeba kiTxva: ar exeba 
ki arsis SenarCuneba sxva ZiriTad uflebebs? pasuxi sruliad martivi iqneba: arsis 
SenarCuneba yvela ZiriTadi uflebis SezRudvis sazomia. maSin ratom gausva kanonm-
debelma sagangebod xazi am movlenas mxolod sakuTrebasTan dakavSirebiT? etyoba, 
es ganapiroba iman, rom sakuTrebis ufleba yvelaze metadaa substanciurad SezRu-
duli ufleba. sxva uflebebTan SedarebiT sakuTreba SeiZleba aRmoCndes sazoga-
doebrivi interesiT xSiri SezRudvis obieqti. pirTa samarTlebrivi urTierToba 
mesakuTreTa urTierTobaa da, Sesabamisad, am procesSi xSiria sakuTrebis Sinaars-
Tan sxvadasxva subieqtebis damokidebuleba (amisi klasikuri magaliTia samezoblo 
samarTali). ibadeba kiTxva, ra moxdeboda, 21-e muxlSi aRniSnuli cvlilebebi rom 
ar Sesuliyo? amiT ar Seicvleboda sakuTrebis uflebis SezRudvis principi, rogo-
ricaa arsis SenarCuneba. sakonstitucio sasamarTlom araerTxel gausva xazi am 
principis dacvas ZiriTadi uflebebis SezRudvis procesSi, razedac qvemoT gveq-
neba saubari. ZiriTadi uflebis arsis SenarCuneba Tavad uflebis bunebidan gamom-
dinareobs da igi imdenad elementaruli moTxovnaa uflebis SezRudvis mimarT, 
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rom konstituciaSi specialuri Canaweris gareSec igi sagulisxmo samarTlebrivi 
principia. uflebis SezRudva yovelTvis gulisxmobs uflebis SenarCunebas da ara 
`mokvdinebas“. Tumca umjobesi iyo kanonmdebels arsis SenarCunebis zogadi norma 
gaeTvaliswinebina konstituciaSi, rogorc es aris germaniis federaluri konsti-
tuciis me-19 muxlis me-2 abzacSi. uflebis arsi Sinaarsis SenarCunebis moTxovnaSi 
vlindeba. ZiriTadi uflebebi erTmaneTTan isea gadajaWvuli, rom masSi erTi uf-
lebis arsis xelyofa uaryofiTad aisaxeba sxva uflebebze. adamianis Rirseba arso-
brivad garantirebuli uflebebis organizmzea dafuZnebuli. miuxedavad amisa, Cven 
mainc wingadadgmul nabijad migvaCnia 21-e muxlSi arsis SenarCunebis principis wina 
planze wamoweva.

IV. arsis SenarCunebis principi saqarTvelos sakonstitucio 
sasamarTlos praqtikaSi

sasamarTlo praqtikaSi arsis SenarCunebis principi yvelaze farTod gamo-
vlinda sakuTrebis uflebis SezRudvis procesSi. sasamarTlos araerTxel uTq-
vams, rom sakuTreba ise unda SeizRudos, rom misi arsi ar daziandes da Sinaarsi 
SenarCundes. sasamarTlo praqtikaSi damkvidrebuli gamoTqmis Tanaxmad, saku-
Treba sakuTrebad unda darCes. evropuli precedentebis gavleniT es praqtika 
damkvidrda saqarTvelos sakonstitucio sasamarTlos praqtikaSi. 2001 wlis 7 
ivnisis π-1/1/103,117,137,147-48,152-53 gadawyvetilebaSi sakonstitucio sasa-
marTlom aRniSna: “sakuTrebis kanonismieri Tu saxelSekrulebo boWvis nebismier 
SemTxvevaSi sakuTrebis arseba unda SenarCundes da misi Sinagani Sinaarsi ar unda 
daziandes“18. sasamarTlos am poziciaSi mniSvnelovani is aris, rom arsis Senar-
Cuneba sayovelTao moTxovnas warmoadgens da misi adresatia ara marto kanonm-
debeli, aramed samoqalaqo brunvis nebismieri monawile. is, rac dauSvebelia 
kanonmdeblisTvis, dauSvebeli unda iyos samarTlis nebismieri sxva subieqtis-
Tvis. aRniSnuli debulebidan Cans, rom arsi gamoxatulebas poulobs sakuTrebis 
SinaarsSi. analogiuri pozicia dafiqsirda sxva gadawyvetilebebSic. 2008 wlis 
19 dekembris π-1/2/411 gadawyvetilebaSi sakuTrebis arsis SenarCunebis saki-
Txi daisva sakuTrebis funqciurunarianobasTan dakavSirebiT. gadawyvetilebaSi 
aRiniSna:“is faqti, rom SezRudvis Sedegad formalurad mesakuTres rCeba Sinaar-
sisaTvis damaxasiaTebeli elementebi, sruliadac ar niSnavs imas, rom sakuTrebaSi 
Careva gamarTlebulia. uflebis Sinaarsis SezRudvis farglebzea damokidebuli 
am uflebis arsis SenarCuneba, vinaidan swored Sinaarsia arsis ganmsazRvreli 

18 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi, 2000-2001, Tbilisi, 2003, gv. 124.
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garemoeba. sakuTrebis Sinaarsis SezRudvis nebismier SemTxvevaSi, sakuTreba unda 
darCes sakuTrebad da unda SeZlos am SezRudviT gamowveuli tvirTis tareba“19. 
sasamarTlom sakuTrebis daniSnulebisamebr gamoyenebis SezRudvaSi dainaxa arsis 
SenarCunebis moTxovnis darRveva: `qonebis flobas azri daekargeba, Tuki subieq-
tis qonebrivi uflebebi Sinaarsgamoclili gaxdeba. sakuTrebis Sinaarsi maSinaa 
garantirebuli, roca mesakuTres SeuZlia sakuTrebaSi moazrebuli uflebamo-
silebebis srulyofilad ganxorcieleba sakuTrebis obieqtis funqciiT deter-
minirebuli nebis mixedviT. aqedan gamomdinare, kanonmdebeli valdebulia, mesa-
kuTres misces Tavisi sakuTrebis daniSnulebisamebr gamoyenebis SesaZlebloba, 
rac, pirvel rigSi, gulisxmobs sakuTrebis obieqtTan Tavad mesakuTris pirad 
urTierTobas. swored es warmoadgens sakuTrebis, rogorc sanivTo uflebis, pozi-
tiuri Sinaarsis gamovlinebas“20. rogorc vxedavT, arsis garantia darRveulia, 
roca mesakuTre uflebaayrilia sakuTreba gamoiyenos funqciurad. rac yvelaze 
mniSvnelovania, arsis SenarCunebas ukavSirdeba Tavad mesakuTris mier sakuTrebis 
obieqtebis daniSnulebisamebr gamoyeneba. sasamarTlos am SemTxvevaSi mxedvelo-
baSi aqvs is viTareba, roca mesakuTre uflebaunariania TviTon moaxdinos saku-
Trebis funqciis realizacia. xolo, roca es SeuZlebelia, maSin mocemuli kuTxiT 
sakiTxi arc ki daismeba.

2006 wlis 15 dekembris π-1/3/393,397 gadawyvetilebaSi, romelic exeboda sasa-
marTlosadmi mimarTvis sakonstitucio uflebis dacvas evrosasamarTlos praqti-
kaze dayrdnobiT, sakonstitucio sasamarTlom aRniSna:“SezRudvebi ar unda amci-
rebdes pirisaTvis nebadarTul xelmisawvdomobas im zRvramde, rom Tavad uflebis 
arsi ar Seilaxos“21. sasamarTlo gadawyvetilebebidan Cans, rom uflebis SezRud-
visas am SezRudvis farglebi ise unda ganisazRvros, rom uflebis arsi aucilebel 
donemde SenarCundes. es ki SesaZlebelia im SemTxvevaSi, roca ufleba zedmetad 
ar gadaitvirTeba22. uflebis arsisTvis asatani datvirTvebi, roca arsebobs amis 
gamarTlebuli aucilebloba, ar warmoadgens am uflebisTvis saSiSroebas. aviRoT 
iseTi sanivTo ufleba, rogoricaa servituti. igi dasaSvebia mxolod im farglebSi, 
romelic safrTxes ar Seuqmnis sakuTrebis uflebis arsebobas. arsebuli forma-
luri mowesrigebac amgvaradaa mowyobili. doqtrinaSi xSirad gamoiyeneba aseTi 
gamoTqma: servitutma sakuTreba nulad ar unda aqcios. aqedan Cans, rom, roca esa 
Tu is ufleba sxva uflebiT itvirTeba, es tvirTi ise unda aiwonos, rom misi tareba 
SeZlos datvirTulma uflebam. amdenad, uflebis SezRudva, klasikuri gagebiT, gu-
lisxmobs SezRudvis obieqtis SenarCunebas ise, rom mas SenarCunebuli eqneba Tavisi 
saxe. amitomacaa, rom arsis SenarCuneba saxis SenarCunebaa.

19 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi,2008, baTumi, 2009, gv.112.
20 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi, 2008, baTumi, 2009, gv.113.
21 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi, 2006-2007, baTumi, 2009, gv.92.
22 Karl Albrecht Schachtschneider, Prinzipien des Rechts States, Duncker & Humbolt, Berlin, 2006, S. 285-286.
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isev kerZo samarTlis kuTxiT Tu SevxedavT arsis SenarCunebis sakiTxs, ar iqneba 
Zneli imis SemCneva, rom sanivTo da valdebulebiTi uflebebis urTierTmimarTe-
baSi es problema xSirad iCens Tavs. magaliTad, sakuTrebis arsis SenarCuneba bevra-
daa damokidebuli imaze, Tu rogori iqneba valdebulebiTi uflebebis gansazRvris 
farglebi. rogoradac ar unda gafarTovdes valdebulebiTi uflebis Sinaarsi, 
vidre sanivTo uflebad ar qceula, manam sakuTrebis uflebis arsis gaqrobas ver 
gamoiwvevs. marTalia, damqiraveblis da moijaris uflebebi moqmedi samoqalaqo 
kodeqsis mixedviT erTob farTo Sinaarsisaa, magram es ar SeiZleba CaiTvalos saku-
Trebis arsisaTvis safrTxed. is faqti, rom damqiravebelsa da moijares aqvT upi-
ratesi ufleba, gaagrZelon xelSekrulebani, gamowveulia sakuTrebis socialuri 
funqciiT, rac sakuTrebis Tvisebas warmoadgens da ara valdebulebiTi uflebis 
arsebiT maxasiaTebels.

cxadia, kanonmdebeli yvela SemTxvevaSi valdebulia, uflebis masStabi ise moxa-
zos, rom igi eteodes am uflebis arsSi (SinaarsSi). SeuZlebelia erTi ufleba meore 
uflebis arsis matarebeli iyos.


