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iens maier ladevigi

principi
"de minimis non curat praetor"
adamianis uflebaTa evropuli 
konvenciis dacvis sistemaSi

doqtori iens maier ladevigi

germaniis federaluri mTavrobis yofili warmomadgeneli  

adamianis uflebaTa sasamarTloSi.

a) strasburgis adamianis uflebaTa sasamarTlos roli

1. individualuri pirebis samarTlebrivi dacva

strasburgis sasamarTlos roli ganmartebulia adamianis uflebaTa evropuli 
konvenciis (SemdgomSi teqstSi `konvencia“) me-19 muxlSi. sasamarTlo valdebulia, 
uzrunvelyos xelSemkvreli mxareebis mier adamianis uflebaTa evropuli konven-
ciiTa da misi oqmebiT nakisri valdebulebebis Sesruleba. 34-e muxlis Tanaxmad, 
amisaTvis sasamarTlos SeuZlia miiRos individualuri ganacxadebi da daadginos, 
dairRva Tu ara konvenciiT uzrunvelyofili adamianis uflebebi. sasamarTlo SeZ-
lebisdagvarad izRudavs Tavs im sakiTxTa ganxilviT, romlebic konkretul saqmeSia 
wamoWrili da ar miiCnevs Tavs valdebulad, ganixilos Sesabamisi kanonmdebloba 
abstraqtulad1. saxelmwifos mier wardenili ganacxadebi iSviaTobas warmoadgenen 
da SeiZleba maTi ignorireba am konteqstSi – maT arasdros ganixilaven rogorc 
umniSvnelo saqmeTa kategorias. sasamarTlo gadawyvetilebas iRebs im ganacxadze, 
romelic savaldebuloa saerTaSoriso sajaro samarTliT im saxelmwifosTvis, ro-
melic mxares warmoadgenda am konkretul saqmeSi (konvenciis 46-e muxlis pirveli 

1 myari precedentuli samarTali, ix. gadawyvetileba saqmeze `taqske belgiis winaaRmdeg“, 16.11.2010, 926/05 § 83.
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punqti) da romlis aRsrulebas meTvalyureobas uwevs evropis sabWos ministrTa 
komiteti (konvenciis 46-e muxlis me-2 punqti).

Tavisi gadawyvetilebiT sasamarTlo icavs pirs, romlis konvenciiT gaTvaliswi-
nebuli uflebebi dairRva. piris ufleba, waradginos individualuri ganacxadi da 
sasamarTlosgan miiRos gadawyvetileba am ganacxadTan dakavSirebiT, konvenciis sis-
temis birTvs warmoadgens. aRsaniSnavia, rom konvenciis subsidiarobis principi niS-
navs, konvenciiT gaTvaliswinebuli adamianis uflebebis dacva, pirvel rigSi, xel-
Semkvreli mxareebis – xelisuflebis, gansakuTrebiT ki erovnuli sasamarTloebis 
movaleobaa (konvenciis pirveli muxli). magram isic faqtia, rom isini xSirad ver 
axerxeben TavianTi movaleobis Sesrulebas. uamrav SemTxvevaSi strasburgis sasa-
marTlo erTaderTi institutia, romelic uzrunvelyofs individualuri uflebebis 
dacvas. es exeba mZime darRvevebs, magaliTad, sicocxlis uflebas da wamebas, romelic 
akrZalulia, aseve naklebad mZime darRvevebsac, gansakuTrebiT ki erovnuli sasa-
marTlos xelmisawvdomobis uflebis darRvevas an sasamarTlos mier saqmis ganxilvis 
SeuZleblobas gonivrul vadebSi, rac konvenciis 6 (1) muxlis darRvevas iwvevs. 

2. konvenciis ganviTareba da interpretacia

adamianis uflebebis dacvisa da meTvalyureobis garda sasamarTlos kidev erTi, 
sakonstitucio funqcia aqvs2, es ufro zogadi rolia. konvenciis 32-e muxlis mixed-
viT, `sasamarTlos iurisdiqcia vrceldeba konvenciisa da misi oqmebis ganmartebasa 
da gamoyenebasTan dakavSirebul yvela sakiTxze, romlebic mas gadaecema“. sasamarT-
los mravalgzis ganucxadebia, `rom misi gadawyvetilebebi faqtobrivad mxolod 
masTan Setanili saqmeebis gadawyvetisTvis ki ar gamoiyeneba, aramed, ufro zogadad, 
konvenciiT Semotanili wesebis ganmartebis, dacvisa da ganviTarebisTvisac, riTac 
mas Tavisi wvlili Seaqvs im saqmeSi, rom saxelmwifoebma, rogorc xelSemkvrelma 
mxareebma, Seasrulon nakisri valdebulebebi“3. aRniSnul evropis sakonstitucio 
sasamarTlos rolSi sasamarTlo uzrunvelyofs saerTo principebsa da standartebs 
da adgens dacvis minimalur dones, romelic SenarCunebuli unda iqnes4. sapilote 
gadawyvetilebebSi5 sasamarTlo ufro Sors midis da ayalibebs saxelmZRvanelo 
principebs im saxelmwifoTa dasaxmareblad, romlebsac ufro zogad zomebze aqvT 
gadawyvetileba misaRebi, gansakuTrebiT ki sakanonmdeblo zomebze, ganmcxadeblis 
msgavs situaciaSi myof adamianebs rom daexmaros da am gziT Tavidan airidos axali 
ganacxadebi msgavs problemebze.

2 ix. ministrTa komitetisTvis wardgenili brZenTa jgufis angariSi, 10.11.2006, Sages (2006) 06 EN Def. § 24.
3 magaliTad, 24.11.2005-is gadawyvetileba; gadawyvetilebaTa da daskvnaTa angariSi; (ECHR) 2005-XII § 79 – `kapi-
tal banki AD bulgareTis winaaRmdeg“.
4 brZenTa angariSi, SeniSvna π1 sqolioSi.
5 ix. qvemoT `b“ qvemoT.
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strasburgis sasamarTlos iseTive ormagi funqcia aqvs, rogorc Sidasaxelm-
wifoebriv sakonstitucio sasamarTloebs. isini individualur saqmeebzec iReben 
gadawyvetilebebs da konstituciasac aviTareben mosamarTlis mier Seqmnili kano-
nebiT. kanonebis Seqmna precedentuli samarTliT Cveulebrivi movlenaa wevr saxel-
mwifoebSi, ganurCevlad imisa, saerTo samarTlis tradiciebs misdeven isini Tu 
kontinenturi samarTlisas. magram amas mainc gansakuTrebuli mniSvneloba aqvs sa-
konstitucio sasamarTloebisTvis, radgan konstituciebi, konvenciis msgavsad, xSi-
rad Seicaven mokle formulirebebs, romlebsac axsna-ganmarteba sWirdeba. Tumca, 
unda aRiniSnos, rom arc sxva erovnuli sasamarTloebisTvis warmoadgens umniS-
vnelo sakiTxs kanonebis Camoyalibeba precedentuli samarTliT.

sasamarTlos ufro zogad rols praqtikuli Sedegebi aqvs precedentul samar-
TalSi. magaliTad, konvenciis 34-e muxlTan dakavSirebiT, darRvevis msxverplis 
arseboba, Cveulebriv, aucilebelia. magram, roca ganacxadis avtori, rogorc 
msxverpli, wyvets arsebobas saqmis warmoebis dros, sasamarTlo ufro moqnil azrs 
gamoTqvams da ar gamoricxavs ganacxads saqmeTa nusxidan, Tu is zogadi mniSvnelobis 
sakiTxebs ayenebs, `romlebic scildeba ganmcxadeblis interesebs“ an, Tu ganacxadis 
gamoricxviT `Ziri eTxreba Tavad individualuri ganacxadebis wardgenis uflebis 
arss“6. msgavsi mosazrebebi ikiTxeba gadawyvetilebebSi, romlebic miRebulia imis 
Taobaze, gamoiricxos Tu ara ganacxadi 37-e muxlSi mocemuli pirobebis mixedviT, 
Tuki, magaliTad, qveynis mTavroba aRiarebs darRvevas da iRebs valdebulebas, rom 
gamoasworebs saqmes7. am SemTxvevaSi sasamarTlo miiCnevs, rom, Tu adamianis ufle-
baTa pativiscema moiTxovs, ganacxadis ganxilva unda gagrZeldes (ix. 37-e muxlis 
pirveli punqtis bolo winadadeba).

masze dakisrebuli konstituciuri misia strasburgis sasamarTlom Tavidanve 
aiRo, roca daeTanxma koncefcias, rom konvencia `cocxali instrumentia, romelic 
ganmartebuli unda iqnes dRevandeli mdgomareobis WrilSi“8 da imis gaTvaliswi-
nebiT, `rom adamianis uflebaTa dacvis sferoSi sul ufro mzard standartebzea 
moTxovnileba“9. amitomacaa strasburgis precedentuli samarTali esoden mniSvne-
lovani konvenciisa da misgan momdinare valdebulebebis marTebuli gaazrebisTvis. 
igive SeiZleba iTqvas sxvadasxva saxelmwifos sakonstitucio sasamarTloebis pre-
cedentul samarTalzec da am sasamarTleobis mniSvnelobaze erovnuli konstitu-
ciebis ganmartebisTvis.

6 24.11.2005-is gadawyvetileba, π3 sqolio, § 78; ECHR, 40016/98 § 125, ECHR 2003-IX – `karneri avstriis winaaRmdeg“.
7 ix. adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebi saqmeebze `orlovski germaniis winaaRmdeg“, 
`liuki germaniis winaaRmdeg“; `rancevi kviprosis winaaRmdeg“.
8 ix. gadawyvetileba 25.4.1978, seria A, No. 26, gv. 15-16 § 31, `taireri gaerTianebuli samefos winaaRmdeg“.
9 gadawyvetileba, 28.7.1999, 25803/94, ECHR 1999-V § 101, `selmuni safrangeTis winaaRmdeg“.
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3. mosamarTlis mier Seqmnili kanonis (gadawyvetilebis) savaldebulo Zala

konvenciis 46-e muxli exeba gadawyvetilebaTa savaldebulo Zalas saqmeebze, ro-
melTa mxareebic xelSemkvreli saxelmwifoebi arian. problema, romelsac vexebiT, 
aris gadawyvetilebaTa zemoqmedeba im saxelmwifosTvis, romelic ar yofila mopa-
suxe saqmeSi. es im SemTxvevaSi muSaobs, Tuki sxva wevri saxelmwifoebis winaaRmdeg 
miRebul gadawyvetilebebs samarTlebrivi mniSvneloba aqvs maTTvis. konvencias ara 
aqvs germaniis federaluri sakonstitucio sasamarTlos Sesaxeb aqtis 31-e muxlis 
msgavsi muxli, romelic iTvaliswinebs, rom germaniis nebismieri sasamarTlosa da 
xelisuflebisTvis sakonstitucio sasamarTlos saboloo gadawyvetileba savalde-
buloa, roca is konkretul sakiTxs wyvets davaSi (res judicata)10. magram strasburgis 
precedentuli samarTali `asaxavs konvenciisa da misi oqmebis ganviTarebis amJa-
mindel mdgomareobas“11 da vinaidan konvencias, `rogorc adamianis uflebaTa evro-
puli sasamarTlo ganmartavs, formaluri statutis statusi aqvs, is statuturi 
kanonis upirates Zalas iziarebs da, Sesabamisad, sasamarTlo xelisufleba mas unda 
daemorCilos“12. sasamarTlo xelisuflebam `mxedvelobaSi unda miiRos konvenciiT 
gaTvaliswinebuli garantiebi da sasamarTlos gadawyvetilebebi, rogorc kanonis 
meTodologiurad dasaSvebi ganmartebis nawili“13. es momdinareobs konvenciis pir-
veli da ara 46-e muxlidan. konvenciis pirveli muxli avaldebulebs xelSemkvrel 
mxareebs, TavianTi iurisdiqciis farglebSi uzrunvelyon nebismieri piris ufle-
bebi da Tavisuflebebi, romlebic gansazRvrulia am konvenciaSi.

b. gamonaklisebi adamianis samarTlebrivi dacvis miznidan

1. sasamarTlos datvirTva

didi xania, rac strasburgis sasamarTlos gadatvirTva SeSfoTebas iwvevs. la-
parakia im safrTxezec, rom igi SeiZleba Caeflos uamrav umniSvnelo, wvrilman 
saqmeSi da sakmarisi dro ar aRmoaCndes im saqmeebis ganxilvisTvis, romlebic Zalze 
mniSvnelovani arian zogadi da konstituciuri aspeqtebis kuTxiT. Tavis preceden-
tul samarTalSi sasamarTlos bevrjer ucdia am problemis gadaWra. is xazs usvams 
me-13 muxlis mniSvnelobas da subsidiarobis princips, romelic am normidan da me-6 

10 germaniis sakonstitucio sasamarTlos brZaneba; 14.10.2004, 2 BvR 1481/04 § 39.
11 germaniis sakonstitucio sasamarTlo; SeniSvna sqolioSi 10, § 38.
12 germaniis sakonstitucio sasamarTlo; SeniSvna sqolioSi 10, § 53.
13 germaniis sakonstitucio sasamarTlos brZaneba; SeniSvna sqolioSi 10, § 47.
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muxlidan momdinareobs14. rac Seexeba konvenciis 46-e muxls, sasamarTlo acxadebs 
myar precedentul samarTalSi, rom `darRvevis aRmoCena mopasuxe saxelmwifos ara 
mxolod Tanxebis kompensacias akisrebs... 41-e muxlis Sesabamisad, aramed samarTle-
briv valdebulebas, SearCios zogadi da/an, Tu saWiroeba moiTxovs, individualuri 
zomebic (romlebic daeqvemdebareba ministrTa kabinetis meTvalyureobas), romleb-
sac is Sidasaxelmwifoebriv samarTlebriv wesrigSi miiRebs da daamtkicebs, raTa 
bolo moeRos sasamarTlos mier dadgenil darRvevas da, ramdenadac SesaZlebelia, 
gamoswordes Sedegebi“15. saxelmwifo valdebulia, agreTve gaataros iseTi zomebi, 
romlebic uzrunvelyofs, rom konvenciis msgavsi darRveva ar moxdes momavalSi. 
ukve ramdenime welia, rac sasamarTlo sapilote samarTalwarmoebas iyenebs, raTa, 
rac SeiZleba efeqtianad aicilos Tavidan uamravi erTmaneTis msgavsi ganacxadis 
ganxilvis saWiroeba samomavlod.

2. sapilote gadawyvetilebebi

Tavis precedentul samarTalSi sasamarTlos araerTxel gausvams xazi imisTvis, 
rom konvenciis 46-e muxliT gaTvaliswinebuli valdebuleba, romelic gulisxmobs 
zogadi zomebis gatarebas, miznad isaxavs ganmcxadeblis im uflebis uzrunvelyo-
fas, romelic, sasamarTlos azriT, dairRva. magram sasamarTlo ufro Sors midis: 
`aseTi zomebi unda gatardes agreTve ganmcxadeblis mdgomareobaSi myof pireb-
Tan dakavSirebiTac, gansakuTrebiT ki im problemebis mogvarebis gziT, romlebmac 
sasamarTlo am daskvnamde miiyvana“16. sasamarTlo sapilote gadawyvetilebis pro-
ceduris gamoyenebas im mizniT iwyebs, rom mkafiod moaxdinos darRvevis struqtu-
ruli problemebis identificireba da gasces konkretuli miTiTebebi zomebisa Tu 
moqmedebebis Casatareblad, maT Soris, sakanonmdeblo zomebis gasatareblad. am 
proceduris mizania, waaqezos mopasuxe saxelmwifo, rom man moagvaros erTnairi, 
msgavs problemasTan dakavSirebuli, saqmeebi Sidasaxelmwifoebriv doneze, ise, rom 
sasamarTlos aRar dasWirdes kvlav da kvlav erTi da imave gadawyvetilebis gamo-
tana17. am saxis proceduras bevri upiratesoba aqvs. magram is mxolod im SemTxvevaSi 
muSaobs, Tuki mopasuxe saxelmwifoebi mzad arian TanamSromlobisTvis da imisTvis, 
rom gaataron miTiTebuli zomebi. SeuZlebelia imis warmodgena, Tu rogor miva 
gadawyvetilebamde ministrTa komiteti sameTvalyureo procesis dros, rogorc es 
gaTvaliswinebulia konvenciis 46 (2) muxliT, roca, magaliTad, romelime saxelmwi-
fos parlamenti mzad ar aris, gaataros miTiTebuli sakanonmdeblo zomebi.

14 gansakuTrebiT ki didi palatis gadawyvetilebaSi; 26.10.2000, 30210/96, ECHR 2000-XI, `kudla poloneTis winaaR-
mdeg“.
15 gadawyvetileba 8.6.2006, 75529/01 § 137, ECHR 2006-VII saqmeze `siurmeli germaniis winaaRmdeg“. 
16 gadawyvetileba 25.7.2009, 476/07 § 49 – saqmeze `olaru da sxvebi moldovis winaaRmdeg“.
17 olarus gadawyvetileba, SeniSvna me-16 sqolioSi, §§ 50, 51.
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rodesac sasamarTlo sapilote gadawyvetilebis proceduris gamoyenebas irCevs, 
SeiZleba Semcirdes adamianis samarTlebrivi dacvis xarisxi. sasamarTlo zogjer 
(ara yvela sapilote saqmeSi) iRebs gadawyvetilebas, rom gadados uamravi msgavsi 
saqmis ganxilva im mizniT, rom mopasuxe saxelmwifos saSualeba misces, Tavad moag-
varos problemebi Sidasaxelmwifoebriv doneze18. es gonivrul gadawyvetilebas 
hgavs, gansakuTrebiT ki maSin, roca sasamarTlos dadgenili aqvs drois limiti, 
romlis farglebSic mopasuxe saxelmwifom struqturuli problema unda moagvaros 
zogadi zomis gatarebiT, magaliTad, miiRos axali kanoni. amis Sedegad uamravi 
ganmcxadeblis saCivrebi, romlebic konvenciiT uzrunvelyofili maTi uflebebis 
erTnair darRvevas exeba, ar ganixileba garkveul droSi. sinamdvileSi, amas SeiZ-
leba didi dro dasWirdes, sanam struqturuli problema ar mogvardeba an isic ar 
aris gamoricxuli, rom mopasuxe saxelmwifom saerTod ar gamoasworos viTareba 
da ganagrZos konvenciis darRveva. am SemTxvevaSi sasamarTlo ganaaxlebs Setanili 
ganacxadis ganxilvas da miiRebs masze gadawyvetilebas19, magram danarCen ganmcxa-
deblebs samarTlebrivi dacviT ver uzrunvelyofs kidev didi xnis ganmavlobaSi.

3. umniSvnelo kategoriis saqmeTa ganxilva konvenciis π14 oqmis ZalaSi 
Sesvlamde

konvenciaSi mocemulia proceduruli saSualebebi, romelTa gamoyenebiT sasa-
marTlo ar iRebs iseT ganacxadebs, romlebsac ar gaaCniaT warmatebis perspeqtiva 
da ara aqvT didi mniSvneloba. konvenciis 35-e muxlSi CamoTvlilia ganacxadis 
dasaSvebobis kriteriumebi, romlebic sasamarTlos mTavari instrumentiT uzrun-
velyofen. am muxlis me-3 punqti adgens, rom `aSkarad dausabuTebeli“ ganacxadebi 
sasamarTlom dauSveblad unda gamoacxados. is asec iqceva: sami mosamarTlisgan 
Semdgar komitets SeuZlia ganCineba miiRos erTsulovnad da saqmis Semdgomi gan-
xilvis gareSe (konvenciis 28-e muxli). gadawyvetileba SeiZleba miRebuli iqnes 
mdumare SeTanxmebiT (sasamarTlos reglamenti, wesi 23 `a“) da is sabolooa. xSirad 
mopasuxe saxelmwifos arc etyobineba ganacxadis Sesaxeb. werilobiTi gadawyveti-
lebis saWiroeba ar arsebobs. ganmcxadebels SeiZleba werilis saSualebiT ecnobos 
mis Sesaxeb (sasamarTlos reglamenti, wesi 53 V).

ganacxadebis am gamfiltvrel instruments didi mniSvneloba aqvs. misi daxmare-
biT ganacxadebis 90%-ze meti dauSveblad cxaddeba. 2009 wels sasamarTlom 35 460 
saqme ganixila. maTgan gadawyvetileba 2 395-ze miiRo, xolo ganCineba – 33 065-ze. 
es instrumenti gaZlierda konvenciis π14 oqmiT, romelic ZalaSi Sevida 2010 wlis 
1 ivniss (ix. IV qvemoT).

18 olarus gadawyvetileba, SeniSvna me-16 sqolioSi, § 51.
19 gadawyvetileba olarus saqmeze, sqolioSi 16, § 52.
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4. umniSvnelo kategoriis saqmeebi (minima)

1. aris Tu ara principi “de minimis non curat praetor“ konvenciis sistemis nawili?

zemoT aRwerili gamfiltvreli instrumenti gamoiyeneba umniSvnelo saqmeebis-
Tvis, romlebsac ara aqvT warmatebis perspeqtiva. magram xSirad ganixileba sakiTxi, 
Tu rogor unda mogvardes is saqmeebi, romlebsac minimaluri mniSvneloba aqvT 
ganmcxadeblisTvis da aranairi – samarTlisTvis, im SemTxvevaSic ki, Tuki aSkarad 
dasabuTebul saqmeebTan gvaqvs saqme.

principi “de minimis non curat praetor“ iSviaTad gvxvdeba adamianis uflebaTa evro-
pis Zveli komisiis angariSebSi an sasamarTlos gadawyvetilebebsa Tu ganCinebebSi.

pirveli magaliTis Sesaxeb komisiis 1979 wlis 19 dekembris angariSSi SeiZleba 
wavikiTxoT, saqmeze `X gaerTianebuli samefos winaaRmdeg“20. ganacxadis avtorma 
gaerTianebul samefoSi sasjelis moxdis periodSi operacia gaikeTa erT-erTi 
fexis TiTebis gasasworeblad. mogvianebiT erT-erT TiTs amputacia dasWirda. ganm-
cxadebelma kompensacia moiTxova da scada, iuridiul konsultaciaze nebarTva moe-
povebina. man oriveze uari miRo. komisiam ganixila, exeboda Tu ara misi ganacxadi 
konvenciis me-6 muxlSi mocemul sakiTxs (saqmis samarTliani ganxilva, sasamarT-
losadmi mimarTva). komisiam daasabuTa, rom im SemTxvevaSic ki, Tu is dauSvebda, 
rom ganmcxadeblisTvis naTqvami uari ar Seesabameboda 6(1) muxlis moTxovnebs, 
ganacxadi aSkarad dausabuTebeli iyo. komisiam pirvel rigSi aRniSna, rom msgavsi 
situacia aRar gameordeba, vinaidan britaneTis sasamarTlo praqtikam liberali-
zaciis procesi gaiara da, meore rigSi, ganmcxadebels ar miumarTavs iuristisTvis 
mogvianebiT, roca amis saSualeba mieca. komisia ganagrZobs: `amasTan dakavSirebiT 
komisia miuTiTebs samarTlebriv principze "de minimis non curat lex". es ucnauri iyo am 
konteqstSi, magram migvaniSnebs imaze, rom komisia darwmunebuli iyo am principis 
arsebobaSi.

am TvalsazrisiT sainteresoa kidev erTi saqme, kerZod, ̀ k-h germaniis winaaRmdeg“ 
(K.-H. v. Germany)21. germaniis moqalaqis ganacxadi konvenciis 5(1) muxlis darRvevas 
exeboda. ganmcxadebeli policiam daakava da patimrobaSi gaaCera misi vinaobas dad-
genamde. germanuli kanonmdebloba 12 saaTs iTvaliswinebs amgvari patimrobisTvis, 
policielebma ki mis SemTxvevaSi 45 wuTiT gadaaWarbes kanoniT gansazRvrul dros.

komisiam angariSSi daadgina22, rom ganTavisuflebis mcire xniT gaWianureba 
SeiZleba gamarTldes praqtikuli mizezebiT. patimrobidan 45 wuTiT dagvianebiT 
ganTavisuflebas ganmcxadeblisTvis TviTneburad ar waurTmevia Tavisufleba, ro-

20 gadawyvetilebebi da angariSebi, 47, 24.
21 sasamarTlos gadawyvetileba, 27.11.1997, 144/1996/763/964; angariSebi 1997-VII.
22 Of 10.9.1996, 25629/94, §§ 59, 65.
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gorc amas konvenciis me-5 muxli gulisxmobs. amitom komisia mivida daskvnamde, rom 
ganmcxadeblis SemTxvevaSi ar hqonia adgili konvencis me-5 muxlis pirveli punqtis 
darRvevas. magram komisiis daskvnaze Camoyalibebul gansxvavebul azrSi, romelsac 
xels eqvsi wevri awers, moxseniebulia "de minimis" principi. komisiis wevrebi amt-
kicebdnen, rom dairRva me-5 muxli. ganTavisuflebis mcire droiT gaWianurebis 
SemTxvevaSic ki, ufleba Tavisuflebaze moiTxovda konvenciis meTvalyure orga-
noebis mxridan zust da zedmiwevniT meTvalyureobas. rogorc gansxvavebuli azris 
avtorebi aRniSnavdnen, erovnuli kanonmdeblobis mcire droiT darRvevis ignori-
rebac ki ar SeiZleboda gamarTlebuliyo “de minimis principle“-is gamoyenebiT. “De mini-
mis non curat praetor“ principi ̀ ar aris konvenciis samarTlebrivi CarCoebis nawili da 
bunebrivia, rom Tavisuflebis ukanonod warTmevis konteqstSi mas adgili ara aqvs“. 
sasamarTlos ar uxsenebia es sakiTxi Tavis ganCinebaSi. man daadgina, rom kanonmde-
blobiT gansazRvruli dakaveba/patimrobis maqsimaluri vada absoluturi iyo da 
rom konvenciis me-5 (1(g)) muxli darRveuli iqna23.

es SemTxveva cxadyofs, rom komisiasa da sasamarTlos maSin da am konteqstSi 
ar surdaT gansakuTrebiT aReniSnaT“de minimis...“ principi. maT sxva gzebi gamonaxes 
konvenciis muxlebis ganmartebisas (ix. me-3 qveTavi qvemoT) da gadawyvetilebis 
miRebisas gamoiyenes konvenciis 35(3) muxli da umniSvnelo ganacxadebi garkveuli 
pirobebiT dauSveblad gamoacxades, individualuri ganacxadis uflebis Selaxvis-
Tvis.

2. ganacxadis Setanis uflebis borotad gamoyeneba

konvenciis π14 oqmis ZalaSi Sesvlamde, romlis ZaliT clilebebi Sevida konven-
ciis 35-e muxlis me-3 punqtSi, sasamarTlom Zveli muxli gamoiyena. saqmeSi `stiven 
boki germaniis winaaRmdeg“24 ganacxadis avtori, germaniis sajaro samsaxuris moxele, 
romlis Tviur gasamrjelos 4500 evro Seadgenda da romelsac mkurnalma eqimma 
7,99 evrod Rirebuli magneziumis abebi gamouwera, saxelmwifosgan, rogorc Tavisi 
damsaqmeblisgan, moiTxovda am Tanxis anazRaurebas. mas uari uTxres, ris Semdegac 
ganmcxadebelma saCivari Seitana uaryofiTi pasuxis winaaRmdeg. saCivari ar iqna 
miRebuli. amis Semdeg man saapelacio gancxadeba Seitana administraciul saqmeTa 
saapelacio sasamarTlosa da federalur sakonstitucio sasamarTloSi. strasbur-
gis sasamarTlosadmi wardgenil ganacxadSi is acxadebda, rom dairRva konvenciis 
6(1) muxliT uzrunvelyofili misi uflebebi, radgan saqmis warmoeba did xans ga-
grZelda. sasamarTlom uari Tqva ganacxadis miRebaze, vinaidan miiCnia, rom avtori 
borotad iyenebda mimarTvis uflebas. aseT SemTxvevaSi ki sasamarTlo dauSveblad 

23 10.9.1996, 25629/94, §§ 59, 65.
24 gadawyvetileba 19.1.2010, 22051/07.
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acxadebs ganacxads. Tavis dasabuTebaSi sasamarTlos ar uxsenebia“de minimis non curat 
praetor“-is principi, magram ganCineba namdvilad mas eyrdnoboda. sasamarTlom aRniS-
na is disproporciuloba, romelic arsebobda faqtebis umniSvnelobas, asanazRaure-
beli Tanxis simciresa da sasamarTlo procedurebis usazRvrod did gamoyenebas 
Soris, raSic saerTaSoriso sasamarTloc igulisxmeboda. sasamarTlom agreTve 
aRniSna, rom is Zalze gadatvirTuli iyo da rom gacilebiT seriozuli saqmeebi 
hqonda mosasmeni. Semdeg sasamarTlom aRniSna, rom ganacxadi principul sakiTxebs 
ar wamoWrida da rom uamrav gadawyvetilebaSi yofila laparaki gaWianurebuli 
sasamarTlo procedurebis Sesaxeb da sabolood daaskvna, rom `am gansakuTrebul 
garemoebebSi sasamarTlo miiCnevs, rom ganacxadi unda Sefasdes rogorc sasamarT-
losadmi mimarTvis uflebis borotad gamoyeneba“. am gadawyvetilebam daagviana, 
magram sabolood mainc iqna miRebuli. momavalSi sasamarTlo konvenciis π14 oqmiT 
Sesworebul 35 (3(b)) muxls gamoiyenebs.

3. umniSvnelo saqmeebis gafiltvra konvenciis arsebiTi muxlebis interpretaciis 
saSualebiT

sasamarTlos bevri saSualeba aqvs imisTvis, rom de minimis non curat praetor-is ga-
moyenebis gareSe uari Tqvas iseTi ganacxadebis miRebaze, romlebSic wamoWrili ar 
aris seriozuli problemebi.

a. Sefasebis farglebi/Sefasebis Tavisufleba

precedentuli samarTlis erT-erTi principia, rom erovnuli xelisuflebis war-
momadgenlebi Sefasebis TavisuflebiT sargeblobdnen. es principi mniSvnelovania 
konvenciis 8-11 muxlebis rigiT me-2 punqtebis ganmartebisas, romlebic, inter alia, 
iTvaliswineben, rom Careva aucilebeli unda iyos demokratiul sazogadoebaSi. 
sasamarTlos xSirad gausvams xazi imisTvis, rom pirvel rigSi erovnulma xelisuf-
lebam unda Seafasos, arsebobs Tu ara gadaudebeli socialuri saWiroeba Carevis-
Tvis da rom erovnuli xelisufleba Sefasebis TavisuflebiT unda sargeblobdes 
am sakiTxis gadawyvetisas25. aseT SemTxvevebSi sasamarTlos sazedamxedvelo funq-
cia SezRudulia, is ar moqmedebs kompetenturi erovnuli uflebamosili pirebis 
nacvlad, ase rom, yovelTvis SeuZlia iolad miiRos maTi gadawyvetileba, roca 
isini seriozulad ar arRveven konvenciis normebs. igive SeiZleba iTqvas im krite-
riumze, rom legitimur miznebsa da gamoyenebul saSualebebs Soris proporciulo-
bis gonivruli kavSiri unda arsebobdes.

25 magaliTad, konvenciis me-10 muxlTan dakavSirebiT ix. gadawyvetileba saqmeze `ruari safrangeTis winaaRm-
deg“, 22.1.1999, §§ 45,56, ECHR 2002-I.
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b. interesTa balansi

sasamarTloSi Setanil bevr saqmeSi gansxvavebuli interesebia gasaTvaliswine-
beli da amitom sasamarTlo moiTxovs, rom maT Soris samarTliani balansi iyos 
daculi. magaliTad, saqmeebSi, romlebic exeba π1 oqmis pirvel muxls, Carevis 
Sedegad samarTlianad unda dabalansdes sazogadoebriv interesTan dakavSirebuli 
moTxovnebi da moTxovnebi individualuri uflebebis dacvaze26. kidev erTi magali-
Tia konvenciiT garantirebuli uflebebis dacvis pozitiuri valdebuleba, rome-
lic moiTxovs samarTliani balansis dacvas individualuri pirisa da sazogadoebis 
(Temis) sapirispiro interesebs Soris27. aseTi balansi gansakuTrebiT saWiroa im 
uamrav saqmeSi, sadac erTi adamianis individualuri ufleba unda gawonaswordes 
meore piris uflebiT. magaliTad, konvenciis me-8 muxliT garantirebuli piradi 
cxovrebis pativiscemis ufleba unda dabalansdes gamoxatvis TavisuflebiT, rome-
lic konvenciis me-10 muxliTaa daculi28. aseT SemTxvevebSi sasamarTlo Seiswavlis 
saqmis yvela garemoebas, sxvadasxva interesebs sakiTxTan dakavSirebiT da cxadia, 
rom am gziT SeuZlia gacxrilos is umniSvnelo saqmeebi, romlebSic ganmcxadebeli 
ar imyofeba Zalze araxelsayrel viTarebaSi.

g. proceduruli normebis gamoyeneba umniSvnelo saqmeebis gamosaricxad

eWvgareSea, rom arsebobs ramdenime proceduruli SesaZlebloba de minimis non 
curat praetor principis gamosayeneblad. swored maTi gamoyenebisken mouwoda wevri 
qveynebis mier Sveicariis qalaq interlaqenSi Catarebulma konferenciam strasbur-
gis sasamarTlos29. kriteriumi `aSkarad dausabuTebeli“ saSualebas aZlevs sasa-
marTlos, moqnili iyos gadawyvetilebis Ziebisas, magram mxolod im ganacxadebTan 
dakavSirebiT, romlebsac warmatebis perspeqtiva ar gaaCniaT. `borotad gamoyene-
bis“ kriteriumi SeiZleba kargad dasabuTebuli ganacxadebis SemTxvevaSic iqnes 
gamoyenebuli da sasamarTlos marTlac gamouyenebia is, magram umniSvnelo saqmee-
bisTvis dagvianebiT da iSviaTad. 34-e muxlSi mocemuli `msxverplis“ ganmartebisas 
SeiZleba mxedvelobaSi iqnes miRebuli, arsebobs Tu ara wamgebiani mdgomareoba 
ganacxadis avtorisTvis (ix. qvemoT, 4 `a“). am konteqstSi gamosadegi iqneba agreTve 
37-e muxlis pirveli punqtiT (`b“ da `g“) gaTvaliswinebuli SesaZleblobebi, rom-
lebic gulisxmobs ganacxadebis gamoricxvas saqmeTa nusxidan iseT SemTxvevebSi, 
roca dava ukve gadawyvetilia an, roca ganacxadis ganxilvis gagrZeleba aRar aris 
gamarTlebuli.

26 ix. gadawyvetileba saqmeze `beierleri italiis winaaRmdeg“, 5.1.2000, 33202/96 §§ 107, 114, ECHR 2000-I.
27 ix. saqme `fon hanoveri germaniis winaaRmdeg“, 24.6.2004, 59320/00 § 57, ECHR 2004-VI.
28 ix. gadawyvetileba saqmeze `fon hanoveri germaniis winaaRmdeg“, SeniSvna 27-e sqolioSi, § 58.
29 samoqmedo gegma damtkicda 2010 wlis 19 Tebervals.
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d. arsebiTi muxlebis interpretacia

konvenciis muxlebis gamoyenebisTvis sasamarTlo moiTxovs garkveuli xarisxis 
simwvavis arsebobas, raTa is ar gavrceldes naklebad mniSvnelovan an umniSvnelo 
saqmeebze. qvemoT movitanT magaliTebs:

konvenciis me-3 muxli: sasamarTlos precedentuli samarTlis mixedviT, `cudad 
mopyrobam“ unda miaRwios simwvavis/sisastikis minimalur dones imisTvis, rom am 
muxlis farglebSi moeqces30. am SemTxvevaSi Sefaseba SedarebiTia da saqmis yvela 
garemoebazea damokidebuli. magaliTad, roca saqme cixis pirobebs exeba, garkveuli 
saxis defeqtebi Tu naklovanebebi ar unda gautoldes araadamianur an Rirsebis 
Semlaxvel mopyrobas31.

konvenciis me-6 muxlis pirveli punqti: sasamarTlom Camoayaliba Semdegi kri-
teriumebi: procedurebis xangrZlivobis gonivruloba unda Sefasdes saqmis gan-
sakuTrebuli garemoebebis kuTxiT, kerZod, unda Sefasdes saqmis sirTule, misi 
mniSvneloba ganmcxadeblisTvis da ganmcxadeblisa da xelisuflebis im organoebis 
saqcieli, romelTac ganmcxadebelma saqme warudgina32. iyo Tu ara procesi samarT-
liani, fasdeba saqmis yvela garemoebis gaTvaliswinebiT. es kriteriumebi sasamarT-
los saWiro moqnilobas aniWebs.

konvenciis me-6 muxlis me-3 punqti: roca ganacxadi exeba dacvis uflebis sava-
raudo darRvevas me-6 muxlis me-3 (`d“) punqtiT, sasamarTlo ganixilavs, SeizRuda 
Tu ara es uflebebi im xarisxiT, rac SeuTavsebels xdis SezRudvas me-6 muxliT 
gaTvaliswinebul garantiebTan33.

konvenciis me-8 muxli: Carevam piradi da ojaxuri uflebis pativiscemis ufle-
baSi unda miaRwios simwvavis minimalur dones34. garemos dacvasTan dakavSirebul 
saqmeebSi sasamarTlom unda gadawyvitos, asrulebs Tu ara saxelmwifo Tavis po-
zitiur valdebulebebs, kerZod, moqalaqeTa dacvisas, roca garemos dabinZureba 
uaryofiTad da sakmarisi xarisxiT zemoqmedebs adamianis mier me-8 muxliT garan-
tirebuli uflebebis ganxorcielebaze. es unda iyos `garemos mZime dabinZureba“35.

konvenciis me-14 muxli: unda Sefasdes: 1. aris Tu ara ganmcxadebeli sxva pirebis 
analogiur an met-naklebad msgavs mdgomareobaSi; 2. epyrobian Tu ara maT gansxvave-
bulad; 3. arsebobs Tu ara obieqturi da gonivruli mizezebi, romlebic amarTlebs 
gansxvavebul mopyrobas, anu saWiroa Tu ara es legitimuri miznis misaRwevad da 

30 saqme `ivan kuzmini ruseTis winaaRmdeg“; 25.11.2010, 30271/03 § 71.
31 saqme `farad alievi azerbaijanis winaaRmdeg“; 9.11.2010, 37138/06 §§ 114, 119.
32 saqme `pederseni da baadsgaardi daniis winaaRmdeg“, 17.12.2004, 49017/99 § 45, ECHR 2004-XI1.
33 magaliTad, gadawyvetileba saqmeze `Zelili germaniis winaaRmdeg“, 29.9.2009, 15065/05. 
34 saqme `mileva bulgareTis winaaRmdeg“; 25.11.2010, 43449/02 § 90. 
35 Inter alia saqme `ivan aTanasovi bulgareTis winaaRmdeg“; 2.12.2010, 12853/03 §§ 66, 67.
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arsebobs Tu ara proporciulobis gonivruli kavSiri gamoyenebul xerxebsa da im 
mizans Soris, romelic miRweuli unda iqnes. saxelmwifoebi sargebloben Sefasebis 
TavisuflebiT36.

π 1 oqmis pirveli muxli: sasamarTlos precedentuli samarTli gulisxmobs, 
rom sakuTrebis cnebas avtonomiuri mniSvneloba aqvs da is SezRuduli ki ar aris 
fizikuri sagnebis mflobelobiT, aramed moicavs garkveul uflebebs, romlebic 
qmnian am muxliT dacul aqtivebs. sasamarTlo Seiswavlis, exeba Tu ara saqmis gare-
moebebi pirveli muxliT dacul arsebiT interess37.

4. oqmi π14

a. istoria

sasamarTlos ukiduresma datvirTulobam, rac kidev ufro matulobs, aiZula 
dainteresebuli pirebi, mdgomareobis gamosasworeblad gzebi eZebnaT. sasamarT-
los datvirTvas ZiriTadad dauSvebeli ganacxadebis didi raodenoba iwvevs, rac 
90%-ze mets Seadgens, aseve ganmeorebadi saqmeebi, anu is saqmeebi, romlebsac erTi 
da igive safuZveli aqvT, xSirad struqturuli saxis, rogorc adreul ganacxadebs, 
romlebzec gamotanili iqna gadawyvetileba, rom adgili hqonda konvenciis darRve-
vas (gadawyvetilebaTa daaxloebiT 60%)38. wamoWrili iqna winadadeba, rom sasamarT-
losTvis moecilebinaT aseTi ganacxadebi39, gansakuTrebiT ki naklebad arsebiTebi. 
sasamarTlos muSaobis meTodebze momuSave jgufma40 aRniSna, rom `konvenciis 35-e 
muxliT gaTvaliswinebuli dasaSvebobis kriteriumebSi ar Sedis ganacxadis uaryo-
fis iseTi safuZveli, rogoricaa misi naklebad arsebiTi xasiaTi“. jgufma agreTve 
aRniSna, rom 35-e muxlis me-3 punqtSi gansazRvruli borotad gamoyenebis krite-
riumi manamde gamoiyeneboda rogorc SemzRudveli da, misi azriT, cneba ̀ msxverpli“ 
(34-e muxli) SeiZleboda ufro viwrod gansazRvruliyo. sasamarTlom yurad ar iRo 
es winadadeba. 

magram sul ufro metad gaismoda mosazreba, rom sasamarTlos `konstituciuri 
funqcia“ unda gaZlierebuliyo da rom erTaderTi qmediTi saSualeba amisaTvis 
iqneboda sasamarTlosTvis diskreciuli uflebamosilebis miniWeba, gadaewyvita, 
mieRo Tu ara ganacxadi gansaxilvelad da daskvnis gamosatanad. daaxloebiT am 
sistemiT muSaobs aSS-is uzenaesi sasamarTlo (certiorari procedura). es ueWvelad mis-

36 saqme `freTi gaerTianebuli samefos winaaRmdeg“, 29.4.2002, 2346/02 § 87, ECHR 2002-III.
37 saqme `beieler italiis winaaRmdeg“, 5.1.2000, 33202/200 § 100, ECHR 2000-I.
38 π14 oqmi; ganmartebiTi angariSi, § 7.
39 brZenTa jgufis angariSi, wardgenili ministrTa komitetisadmi; 10.11.2006 (Sages (2006) 06 EN, § 35
40 2002 wlis ianvris angariSi, § 66.
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cemda sasamarTlos SesaZleblobas, gamoericxa umniSvnelo kategoriis ganacxadebi. 
magram am ideas mxardaWera dRemde ar moupovebia. individualuri ganacxadis Seta-
nis ufleba marTebulad miiCneva konvenciis sakontrolo meqanizmis mTavar kompo-
nentad da mas ar unda miadges ziani41. ase rom, sasamarTlos reformis ideebi dRemde 
safuZvlad iReben ganacxadis Setanis, sasamarTlo ganxilvisa da gadawyvetilebis 
uflebis arsebobas. konvenciis π14 oqmi radikalurad ar cvlis sakontrolo sis-
temas, magram procedurul saSualebebs aZlevs sasamarTlos, rom man ganacxadebi 
ufro swrafad gadaamuSaos.

b. proceduruli muxlebi

konvenciis 27-e muxli da 28-e muxlis pirveli (`b“) punqti axali da mTavari pro-
ceduruli normebia. isini konkretulad ar exebian umniSvnelo saqmeebs (rogorc 
axali, 35-e muxlis me-3 (`b“) punqti), magram sasamarTlos gafiltvris SesaZleblobas 
aumjobeseben uamrav araarsebiT ganacxaddTan dakavSirebiT da mas ukeTes meTo-
debs sTavazoben ganmeorebadi saqmeebis gansaxilvelad da dasamuSaveblad42, amas-
Tan, cxadia, rom umniSvnelo saqmeebis gamosaricxadac aZleven iaraRs.

axali 27-e muxli adgens erTi mosamarTlis uflebamosilebas, gamoacxados ga-
nacxadi dauSveblad iseT saqmeebSi, `sadac ganacxadis dauSvebloba Tavidanve 
aSkaraa“43. xolo 28-e muxlis pirveli punqtis `b“ qvepunqti sami mosamarTlisgan 
Semdgar komitets exeba, romelsac aqamde mxolod uaryofiTi gadawyvetilebis mi-
Reba SeeZlo, anu SeeZlo gamoecxadebina ganacxadi dauSveblad. axali variantiT es 
muxli uflebamosilebas aniWebs komitets, rom man miiRos dadebiTi gadawyvetileba, 
anu daSvebulad gamoacxados ganacxadi da, amave dros, gamoitanos gadawyvetileba 
saqmis arsebiTi mxaris Sesaxeb gamartivebuli da daCqarebuli proceduriT44, Tuki 
ganacxadis ZiriTadi sakiTxi ukve gadawyvetilia sasamarTlos mier myarad dadge-
nili precedentuli samarTliT. bunebrivia, rom es ase iqneba ganmeorebiTi saqmee-
bis SemTxvevaSi. cxadia, rom es procedura gamosadegi iqneba agreTve umniSvnelo 
kategoriis saqmeebisTvisac, roca maT dauSveblad acxadeben axali 35-e muxlis me-3 
puqntis `b“ qvepunqtis Sesabamisad.

g. umniSvnelo kategoriis saqmeTa dauSvebloba

konvenciis axali 35-e muxlis me-3 punqtis ̀ b“ qvepunqti erTaderTi normaa, rome-
lic mkafiod aregulirebs de minimis non curat praetor princips da, amdenad, reformis 

41 π14 oqmi, ganmartebiTi angariSi § 34; brZenTa jgufis angariSi; SeniSvna π39 sqolioSi, § 42. 
42 ganmartebiTi angariSi, § 36.
43 ganmartebiTi angariSi, § 67.
44 ganmartebiTi angariSi, §§ 68, 69. 
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qvakuTxeds warmoadgens. konvencia SesaZleblobas iZleva, rom ganacxadi, romel-
sac warmatebis perspeqtiva aqvs an Tundac aSkarad dasabuTebulia, gamocxaddes 
dauSveblad45. es aSkara gamonaklisia im principidan, rom sakontrolo meqanizmi 
miznad isaxavs adamianebis samarTlebriv dacvas maTi uflebebisa da Tavisufle-
bebis xelyofisgan. magram am punqtis mizania, sasamarTlo ufro moqnili gaxados, 
vidre ukve arsebuli dasaSvebobis kriteriumebi iZleva amis saSualebas46. inter-
laqenis konferenciam mouwoda sasamarTlos, `sruli moculobiT aemoqmedebina 
dasaSvebobis axali kriteriumebi47“ da, rogorc Cans, sasamarTlo amisTvis mzad 
aris48. cxadia, rom axal muxlSi gamoyenebuli terminebi damatebiT ganmartebas 
iTxoven.

amas garda, ganmartebiT angariSSi naTqvamia, rom axali muxli iTxovs agreTve 
kriteriumebis ganviTarebas sasamarTlos precedentul samarTalSi49, rac sasamarT-
lom daiwyo kidec50. axali muxlis gamoyeneba SesaZlebelia sami pirobis arsebobi-
sas: aa) ganmcxadebels mniSvnelovani ziani ar misdgomia; bb) adamianis uflebebis 
pativiscema ar moiTxovs saqmis Semdgom ganxilvas; gg) saqme saTanadod aris ganxi-
luli Sidasaxelmwifoebrivi sasamarTlos mier.

aa) umniSvnelo ziani

precedentul samarTalSi ramdenime magaliTi gvaqvs aseTi saqmeebisa. magaliTad, 
saqmeSi `koroliovi ruseTis winaaRmdeg“51 ganmcxadebeli amtkicebs, rom mis mimarT 
dairRva konvenciis me-6 muxli da π1 oqmis pirveli muxli, radgan ruseTis xeli-
suflebis warmomadgenlebma ar gadauxades mas 22.50 maneTi, rogorc es sasamarTlom 
gadawyvita. strasburgis sasamarTlom aRniSna:

-	 termini `mniSvnelovani ziani“ ar eqvemdebareba amomwurav ganmartebas.
-	 de minimis non curat praetor – zogadi principi niSnavs, rom uflebaTa darRvevam 

unda miaRwios simwvavis minimalur dones.
-	 simwvavis/sisastikis Sefasebisas saqmis yvela garemoeba unda iqnes mxedvelo-

baSi miRebuli, maT Soris ganmcxadeblis subieqturi aRqmac da rac obieqtu-
radaa mocemuli.

-	 saerTod, yvelaze zomieri fuladi zianic ki SeiZleba mniSvnelovani iyos, 
magram cxadia, rom 22.50 rusuli maneTi mainc umniSvnelo Tanxaa.

45 ganmartebiTi angariSi, § 79.
46 ganmartebiTi angariSi, § 78.
47 samoqmedo gegma, 19.2.2010.
48 ix. gadawyvetileba 1.7.2010, 25551/05 – `koroliovi ruseTis winaaRmdeg“.
49 ix. gadawyvetileba 1.7.2010, 25551/05 – `koroliovi ruseTis winaaRmdeg“.
50 ix. SeniSvna 48 gadawyvetilebis sqolioSi.
51 ix. SeniSvna 48.
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Sedegi ki is aris, rom mniSvnelovani ziani, Cveulebriv, ar dadgeba minimaluri 
fuladi zianis dros. marTalia, ganmcxadeblis ekonomikuri mdgomareoba mxedve-
lobaSia misaRebi, magram ramdenime evroc ar iqneba mniSvnelovani Tanxa (evroze 
naklebi koroliovis SemTxvevaSi, 7.99 evro zemoT ganxilul saqmeSi `stiven boki 
germaniis winaaRmdeg“52 da 90 evro saqmeSi `mihal ionesku rumineTis winaaRmdeg“)53.

meore mxriv, sasamarTlom aRniSna, rom54 fuladi interesi ar SeiZleba erTaderTi 
elementi iyos imis Sesafaseblad, hqonda Tu ara adgili mniSvnelovan zians. ganacxa-
debma, sadac mcire fulad zianzea saubari, SeiZleba miaRwios simwvavis moTxovnil 
dones maSin, roca isini principis mniSvnelovansakiTxebs exeba. aseT SemTxvevebSi 
adamianis uflebaTa pativiscema moiTxovs saqmis Semdgom ganxilvas (ix. `bb“ qvemoT). 
umetesad aseTi viTareba gveqneba im ganacxadebTan dakavSirebiT, romlebic me-2 da 
me-3 muxlebs da albaT me-5 muxlsac exeba55. magram TiToeuli sakiTxi damoukide-
blad aris gansaxilveli. zemoT naxseneb saqmeSi ̀ k-h germaniis winaaRmdeg“ darRveva, 
rogorc Cans, ar aRwevda simwvavis minimalur dones56.

bb) adamianis uflebaTa pativiscema moiTxovs ganxilvas

es terminebi aRebulia 37-e muxlis pirveli punqtidan, 38-is pirveli punqtis 
(`b“), amJamad 39-e muxlidan. sasamarTlos precedentuli samarTali, romelic am 
muxlebs exeba da koroliovis saqmeze miRebuli gadawyvetileba, romelic axali 
35-e muxlis me-3 punqts (`b“)57 exeboda, azusteben, Tu ra pirobebiT iqneba Semdgomi 
ganxilva aucilebeli:

-	 roca ganacxadi wamoWris iseTi zogadi xasiaTis sakiTxebs, romlebic gavlenas 
axdens konvenciis Sesrulebasa da muxlebis ganmartebaze;

-	 roca arsebobs saWiroeba, ganimartos saxelmwifos konvenciiT gaTvaliswine-
buli valdebulebebi;

-	 roca saxelmwifo unda daarwmunon, rom man struqturuli problema unda 
gadaWras. 

msgavsi moTxovnebi gvxdeba konvenciis 30-e da 43-e muxlebSi (`...saqme wamoWris 
konvenciis ganmartebisTvis seriozul sakiTxs“, `zogadi mniSvnelobis sxva serio-
zul sakiTxs“).

52 ix. SeniSvna 24.
53 ix. gadawyvetileba 28.6.2010, 36659/04.
54 SeniSvna 48 koroliovis saqmeSi.
55 ix. gansxvavebuli azris mqone komisiis wevrebis ganmarteba, SeniSvna 22. maTi azriT, me-5 muxlTan dakavSi-
rebul saqmeebSi ar SeiZleba de minimis non curat paetor-is gamoyeneba. 
56 SeniSvna 21.
57 SeniSvna 48.
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gg) saqmis saTanado ganxilva Sidasaxelmwifoebrivi sasamarTlos mier

es moTxovna, rogorc Cans, yvelaze rTulia. ganmartebiTi angariSi bevrs arafers 
ambobs amis Taobaze58, is exeba subsidiarobis princips da acxadebs, rom TiToeuli 
saqme unda Seiswavlon an erovnulma sasamarTloebma, an strasburgis sasamarTlom.

rogorc wesi, aucilebelia, rom erovnul sasamarTlos Seswavlili hqondes is 
garemoebebi, romlebsac ganacxadi eyrdnoba da miRebuli hqondes gadawyvetileba 
maTTan dakavSirebiT, an ganmcxadeblis apelaciis safuZvelze, an mis gareSe. ar aris 
aucilebeli, rom erovnulma sasamarTlom gaarkvios, dairRva Tu ara konvenciiT 
garantirebuli uflebebi, sakmarisi iqneba imis Semowmeba, daculi iqna Tu ara Sesa-
bamisi erovnuli garantiebi.

koroliovis saqmeze gadawyvetilebaSi59 sasamarTlom daadgina, rom mTavari saki-
Txi mdgomareobda imaSi, uari eTqva Tu ara ganmcxadebels marTlmsajulebaze mis 
qveyanaSi. ase rom, misi Sedegi iyo is, rom axali norma SeiZleba gamoyenebuli iqnes, 
roca erovnuli sasamarTlo uars ambobs saqmis Seswavlaze imis gamo, rom Sesaba-
misoba ar arsebobs procedurul moTxovnebTan. igive Sedegi gvqonda saxeze, roca 
ganmcxadebeli amtkicebda, rom konvenciiT garantirebuli uflebebis darRveva pir-
veli instanciis sasamarTloSi moxda da Sidasaxelmwifoebrivi kanonmdebloba ar 
iZleoda apelaciis SesaZleblobas, konvencia ki ar iZleva imis uflebas, rom ero-
vnuli sasamarTlos mier miRebuli gadawyvetileba gasaCivrdes Semdgom erovnul 
sasamarTloebSi, roca saboloo gadawyvetileba ukve gamotanilia.

magram, miuxedavad amisa, Sedegi SeiZleba erTnairi ar iyos nebismieri saqmisTvis, 
rodesac erovnuli kanonmdebloba gamoricxavs ganxilvas. im saqmeebSi, romlebSic, 
konvenciis me-6 da me-13 muxlebis sapirispirod, ar arsebobs ufleba sasamarTloze 
da samarTlebrivi dacvis efeqtiani saSualeba, an Tu dairRva ganmcxadeblis ufle-
ba, gaTvaliswinebuli konvenciis me-6 muxliT (sasamarTlos xelmisawvdomoba), 35-e 
muxlis me-3 punqtis gamoyeneba ar SeiZleba, radgan saqme saTanadod ar ganxilula 
Sidasaxelmwifoebrivi sasamarTlos mier.

saTanado ganxilva: sasamarTlo ar cnobs pasuxismgeblobas, Seamowmos, sworia Tu 
ara Sidasaxelmwifoebrivi sasamarTlos mier miRebuli gadawyvetileba. mas xSirad 
aRuniSnavs xazgasmiT, rom is meoTxe instanciis sasamarTlos ar warmoadgens da rom 
misi funqcia ar aris, gamoasworos erovnuli sasamarTlos mier savaraudod daSve-
buli faqtobrivi Tu samarTlebrivi Secdomebi60. erTaderTi gamonaklisi TviTne-
buri gadawyvetileba gaxlavT. am situaciaSi gadamwyveti kiTxvaa, ganixila Tu ara 
erovnulma sasamarTlom ganacxadis sagani. Sidasaxelmwifoebrivi sasamarTlos mier 

58 § 82.
59 SeniSvna 48.
60 saqme `garsia ruizi espaneTis winaaRmdeg“, 21.1.1999, 30544/96 § 28, ECHR 1999-I.
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saqmis samarTliani mosmena, rogorc wesi, iqneba saTanado ganxilva konvenciis 35-e 
muxlis me-3 punqtis (`b“) miznebisTvis.

d. umniSvnelo kategoriis saqmeebi germaniis federaluri sakonstitucio 
sasamarTlos precedentul samarTalSi

germaniis sakonstitucio sasamarTlo strasburgis sasamarTlos msgavs mdgoma-
reobaSi imyofeba, radgan is, inter alia, ganixilavs konstituciur sarCels, romelic 
nebismierma pirma SeiZleba waradginos sasamarTloSi, Tuki is amtkicebs, rom sa-
jaro xelisuflebis uwyebam daarRvia misi erT-erTi ZiriTadi ufleba (germaniis 
ZiriTadi kanoni, muxli 93 (1, 4 `a“)). msgavsad konvenciis 35-e muxlisa, romelic 
iTvaliswinebs sasamarTlos mier saqmis miRebas mxolod mas Semdeg, rac amoiwure-
ba samarTlebrivi dacvis yvela Sidasaxelmwifoebrivi saSualeba, germaniis fede-
raluri sakonstitucio aqtis 90-e muxlis me-2 punqtis mixedviT, sakonstitucio 
sarCelis Setana germaniis sakonstitucio sasamarTloSi ar SeiZleba, sanam dacvis 
yvela arsebuli saSualeba ar amoiwureba. sasamarTlo gadawyvetilebas iRebs rva 
mosamarTlisgan Semdgar kolegiaze an sami mosamarTlis mier palataSi. sakonstitu-
cio sarCeli miiReba, Tu mas sakonstitucio mniSvneloba aqvs an Tu masze miTiTe-
bulia, rom sarCeli misaRebia ZiriTadi uflebebis dacvis mizniT. igive xdeba, Tu 
mosarCelem ̀ gansakuTrebiT didi ziani miiRo sarCelis uaryofis Sedegad (germaniis 
federaluri sakonstitucio aqtis 93 (`a“) muxli). es muxli imave filosofias warmo-
gviCens, razec zemoT aRvniSneT strasburgis sasamarTlosTan dakavSirebiT: orive 
sasamarTlos evaleba adamianis samarTlebrivi dacva da sakonstitucio misia. amas 
garda, germaniis federaluri sakonstitucio aqtis 93 (`a“) muxlSi `seriozuli zia-
ni“ da konvenciis 35-e muxlis me-3 (`b“) punqtSi ̀ mniSvnelovani ziani“ erTnairad aris 
formulirebuli. magram SedarebiTi analizi gviCvenebs, rom germaniis sakonstitu-
cio sasamarTlos ufro meti saSualebebi aqvs sakonstitucio sarCelis uarsayofad. 

Cveulebriv, sarCelis miRebaze gadawyvetilebas sami mosamarTlisgan Semdgari 
palata iRebs. palatas SeuZlia uari Tqvas sarCelis miRebaze erTsulovnad zepiri 
mosmenis da mizezebis ganmartebis gareSe. misi gadawyvetileba sabolooa (germaniis 
federaluri sakonstitucio aqtis 93 muxli, `b“ da `g“ qvepunqtebi).

sarCelis miRebis Semdeg germaniis sakonstitucio sasamarTlo acxadebs, Ziri-
Tadi kanonis romeli muxli dairRva, rogorc amas strasburgis sasamarTlo akeTebs 
konvenciis garantiebTan dakavSirebiT. magram strasburgis sasamarTlosgan gansx-
vavebiT, romelsac SezRuduli SesaZleblobebi aqvs, germaniis sakonstitucio sasa-
marTlos SeuZlia, gaauqmos sasamarTlos ganCineba an gadawyvetileba da daubru-
nos mas saqme (muxli 93 `g“). amgvari gadawyvetileba miiReba kolegiis mier, xolo 
SedarebiT cxad saqmeebSi palatac iRebs gadawyvetilebas, `Tuki konstituciuri 
sakiTxi, romelic sarCelze miRebul gadawyvetilebas gansazRvravs, ukve gadawy-
vetilia federaluri sakonstitucio sasamarTlos mier“ da Tu sarCeli `aSkarad 
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dasabuTebulia“ (muxli 93 `g“). aq moCans msgavseba konvenciis 28-e muxlis me-2 (`b“) 
punqtTan, romelic komitetebis kompetencias exeba, `Tu saqmis ZiriTadi sakiTxi... 
ukve gadawyvetilia sasamarTlos mier myarad dadgenili precedentuli samarTliT“. 
roca sakonstitucio sarCeli kanons upirispirdeba da warmatebas aRwevs, sakonsti-
tucio sasamarTlo kanons Zaladakargulad acxadebs (muxli 95 (3), am gadawyveti-
lebas mxolod kolegia iRebs (muxli 93 `g“, 1). strasburgis sasamarTlos ar gaaCnia 
msgavsi SesaZleblobebi. magram aris saqmeebi, rodesac sapilote gadawyvetilebebSi 
is dros adgens kanonis Sesacvlelad an axlis asamoqmedeblad.

arsebobs kidev erTi gansxvaveba am ori sasamarTlos sameTvalyureo sistemebSi, 
romelzec unda visaubroT am konteqstSi. rogorc zemoT aRvniSneT (ixileT `a“III 
zemoT), federaluri sakonstitucio aqtis 31-e muxli iTvaliswinebs, rom sakonsti-
tucio sasamarTlos gadawyvetileba savaldebuloa federaluri da regionuli 
(miwebis) konstituciuri xelisuflebisTvis da nebismieri sasamarTlosa Tu sxva 
uwyebebisTvis. gadawyvetilebas kanonis Zala aqvs da qveyndeba oficialur biu-
letenSi, “Federal Law Gazette“-Si, Tu sasamarTlo acxadebs, rom kanoni Seesabameba an 
ar Seesabameba germaniis ZiriTad kanons (konstitucias) an Tu is Zaladakargulad 
acxadebs mas. msgavsi muxli konvenciaSi ar arsebobs. konvenciis 46-e muxlis pirveli 
punqti gadawyvetilebis savaldebulo Zalas im saqmeebiT SemozRudavs, romlebSic 
saxelmwifoebi mxareebs warmoadgendnen. ase rom, strasburgis sasamarTlos, rogorc 
saerTaSoriso sasamarTlos kontrolis qmediToba SedarebiT sustia. Tumca isic ga-
saTvaliswinebelia, rom strasburgis sasamarTlos mier miRebul gadawyvetilebebs 
Tavisi gavlena aqvs im wevr saxelmwifoebze, romlebic mxareebi ar iyvnen saqmeSi 
(ix. `a“ III, zemoT). ase rom, gansxvaveba ufro Teoriuli saxisaa, vidre praqtikuli.

germaniis kanonmdeblobaSi naxsenebi ar aris principi de minimis non curat praetor, 
magram naTelia, rom umniSvnelo kategoriis saqmeebs germaniis sakonstitucio sasa-
marTlo ar miiRebs, rogorc amas 93 `a“ muxli iTvaliswinebs. sami mosamarTlisgan 
Semdgari palata uars ityvis saqmis miRebaze da es gadawyvetileba arc unda dasa-
buTdes, igi sabolooa.

e. daskvna

35-e muxlis me-3 punqtis `b“ qvepunqtSi Camoyalibebulia dasaSvebobis axali kri-
teriumi. is saintereso midgomas warmoadgens da SesaZloa, karic farTod gauRos de 
minimis non curat praetor principis ufro zogad gamoyenebas sasamarTlos precedentul 
samarTalSi. magram rCeba garkveuli eWvebic imis Taobaze, SeZlebs Tu ara is mniS-
vnelovanwilad gaaumjobesos sasamarTlos gafiltvris unari da misces mas SesaZle-
bloba, ufro meti dro dauTmos im ganacxadebs, romlebic imsaxureben ganxilvas61. 

61 ganmartebiTi angariSi, § 77. 
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albaT ufro realisturni viqnebiT, Tu vivaraudebT, rom axali muxli mxolod 
gansazRvruli raodenobis ganacxadebis SemTxvevaSi iqneba gamoyenebuli. garantiebi 
mis formulirebaSi Zlieria da es gansakuTrebiT exeba erovnuli sasamarTlos mier 
saqmis saTanadod ganxilvis moTxovnas. imedi unda viqonioT, rom es axali norma 
pirveli nabijia da mas sxvebic mohyveba precedentul samarTalSi an Sesworebe-
bis Semcvel oqmSi. diskusia sasamarTlos reformebze grZeldeba da ueWvelia, rom 
gamoinaxeba gafiltvris SesaZleblobis gamaumjobesebeli gzebic62.

62 brZenTa jgufis angariSi, SeniSvna 39; interlaqenis konferenciis samoqmedo gegma, SeniSvna 47.


