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saerTaSoriso samarTlis magistri, doqtori, adamianis uflebaTa evropuli  

sasamarTlos saregistracio samsaxuris iuristi.

Sesavali

kerZo sakuTrebis dacva erT-erTi ZiriTadi sakiTxia liberaluri ekonomikis 
ganviTarebisa da stabiluri demokratiuli, politikuri da sakanonmdeblo sis-
temebis mSeneblobis TvalsazrisiT, rac Tanamedrove civilizebuli sazogadoebis 

1 statiaSi mocemulia mxolod avtoris Sexedulebani, romlebic ar warmoadgens romelime dawesebulebisa 
Tu organizaciis oficialur mosazrebas. avtors mopovebuli aqvs filosofiis doqtoris xarisxi sisxlis 
samarTalSi (Semoklebuli da gamartivebuli procedurebi sisxlis samarTlis saqmis gadasawyvetad), miRebuli 
aqvs bakalavrisa da magistris wodeba samarTalSi, warmatebiT aqvs damTavrebuli kievis taras SevCenkos 
sax. erovnuli universiteti da saerTaSoriso samarTlis specialobiT notinghemis universitetis samarT-
lis skola. is aris asocirebuli profesori kievis taras SevCenkos sax. erovnuli universitetis samarTlis 
fakultetze da ufrosi iuristi evropis adamianis uflebaTa dacvis sasamarTlos samdivnoSi.
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da am sazogadoebis individualuri wevrebis interesebs unda emsaxurebodes. aseT 
sistemaSi saxelmwifo gamodis sakuTrebis uflebis efeqturi gamoyenebis garan-
tad da ar ereva sakuTrebis Tavisufal brunvaSi kerZo pirebs Soris. sxva sityve-
biT, Tanamedrove saxelmwifos funqcia aris sakuTrebis dacva2. aseTi Tanamedrove 
saxelmwifo ar unda awesebdes usargeblo SezRudvebs sakuTrebis mSvidobianad 
gamoyenebis uflebaze, garda im SemTxvevebisa, rodesac aseTi SezRudvebi gansa-
kuTrebiT saWiroa, proporciulia da efuZneba samarTlis normis principebs, rac 
warmoadgens sakuTrebiT sargeblobis uflebis efeqturi gamoyenebis safuZvels.

kerZo sakuTrebis cneba sabWoTa sakanonmdeblo sistemaSi politikuri mizeze-
bis gamo, yuradRebas amaxvilebda saxelmwifos sakuTrebis dacvasa da socialis-
tur sakuTrebaze. liberalur ekonomikur sazogadoebebSi arsebuli, miwasa da 
uZrav qonebaze tranzaqciebis ganxorcielebis SesaZleblobebis sawinaaRmdegod 
kerZo sakuTrebaSi arsebuli miwisa da uZravi qonebis floba ar iyo aRiarebuli 
da daSvebuli. is SezRuduli iyo qonebiT sargeblobis, flobisa da gankargvis 
uflebiT. magram es uflebebi, gansakuTrebiT ki, flobisa da gankargvis ufleba 
SezRuduli iyo kanoniTac da praqtikaSic, riTac xdeboda sakuTrebis mSvidobia-
nad gamoyenebis uflebis arsis ignorireba. 

amgvarad, magaliTad: ssrk samoqalaqo kanonmdeblobis principebis Tanaxmad, 
individualur mesakuTres hqonda sakuTrebis flobis, sargeblobis da gankargvis 
ufleba. amasTan, isini damatebiT awesebdnen sakuTrebis diskriminaciuli dayo-
fis wesebs ramdenime tipis sakuTrebad – socialisturi sakuTreba, rac moicavda 
saxelmwifos sakuTrebas (e.w. `xalxis sakuTreba“) da koleqtiuri fermebis, pro-
fesiuli savaWro kavSirebis da sxva koleqtiuri organizaciebis sakuTrebas. es 
organizaciebi marTavdnen saxelmwifos sakuTrebaSi arsebul qonebas. samoqalaqo 
kanonmdeblobis safuZvlebi, romlebic iqca sabWoTa socialistur respublikebSi 
samoqalaqo kodeqsebis sakanonmdeblo proeqtebis wyarod, agreTve awesebda uf-
lebas individualuri an personaluri qonebis flobaze, Tumca es iTvaliswinebda 
SezRuduli masStabis sakuTrebas. magaliTad, yovel moqalaqes hqonda persona-
lur qonebaze sakuTrebis ufleba, romelic emyareboda mis `SromasTan dakavSire-
bul Semosavlebs“, romelTa gamoyeneba SesaZlebeli iyo mxolod im miznebisTvis, 
romlebic ar ewinaaRmdegeboda `sazogadoebis interesebs“. pirovnebas hqonda 
ufleba mis mflobelobaSi yofiliyo mxolod erTi, kanoniT gansazRvruli zo-
mis saxli (an misi nawili). soflis mcxovreblebs, romlebic iyvnen koleqtiuri 
fermebis wevrebi, SeeZloT mxolod SezRuduli raodenobis Sinauri cxovele-
bi hyolodaT3. SesaZloa ganxorcielebuliyo piradi sakuTrebis `rekvizicia“ an 

2 es mosazreba ar gaxlavT axali, mag., samarTlis erT-erTma udidesma filosofosma jon lokma warsulSi ukve 
gamoxata msgavsi azri Tavis meore traqtatSi samoqalaqo xelisuflebaze – `xelisuflebas ar gaaCnia sxva 
daniSnuleba, Tu ara sakuTrebis dacva“. 
3 ssrk-is samoqalaqo kanonmdeblobis principebi (muxlebi 19 – 32), miRebulia ssrk-is `verxovni sovetis“ mier 
1961 w. 8 dekembers, cvlilebebiTa da damatebebiT, romlebic ZalaSi Sevida 1981 wels.
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`konfiskacia“, Sesabamisad, kompensaciis gadaxdiT an mis gareSe. piradi sakuTre-
bis dacvis reJimi agreTve sakmaod susti iyo saxelmwifos sakuTrebasTan Seda-
rebiT, romelic ukeTesad iyo daculi sisxlis samarTlisa da administraciuli 
kanonmdeblobiT da kanonismieri iZulebis Sesabamisi meqanizmiT4. am garemoebas 
xazi gaesva 1977 wlis breJnevis drois ssrk-is konstituciis debulebebiT, maSin, 
rodesac konstituciis 61-e muxli moqalaqeebs uwesebda valdebulebas, daecvaT 
socialisturi sakuTreba rogorc umaRlesi Rirebulebis mqone sakuTreba. aseTi 
samarTlebrivi midgoma srulad asaxavda marqsistul midgomas socialistur sa-
kuTrebasTan dakavSirebiT, rac miiCneoda warmoebis saSualebad socialistur sa-
zogadoebaSi. es, Tavis mxriv, asaxavda midgomas sakuTrebis samarTlisadmi, rome-
lic aRiqmeboda rogorc sakanonmdeblo normebis jgufi, romelic aregulirebda 
ekonomikuri warmoebis saSualebebisa da Sromis Sedegebis ganawilebis pirobebs 
saxelmwifos (romelic warmoadgenda muSaTa klasis interesebs) mier. saxelmwifo 
ki Tavis mxriv flobda, sargeblobda da gankargavda zemoT xsenebul obieqtebs. 
mocemuli politikur-ekonomikuri midgoma xazs usvamda koleqtiuri da saxelm-
wifo sakuTrebis upiratesobas individis kerZo sakuTrebaze, rac niSnavda imas, 
rom yoveli kerZo piris sakuTrebis uflebebi zogadad dakninebuli gaxldaT,5 
miwis, bunebrivi da sxva resursebis saxalxo sakuTrebad gamocxadebis miuxedavad, 
rac cxaddeboda saxelmwifos kuTvnilebad, igive, saxalxo sakuTrebad.

ssrk-is konstituciis da samoqalaqo kanonmdeblobis principebis debulebebi 
sinamdvileSi ar asaxavdnen sakuTrebis uflebebis damcav saerTaSoriso samarT-
lis debulebebs, rac gacilebiT ufro adre iyo miRebuli, radgan es princi-
pebixazs usvamdnen socialisturi sakuTrebis dominanturobas kerZo sakuTre-
baze. kerZod, zemoT xsenebul sakanonmdeblo aqtebTan Sedarebis TvalsazrisiT, 
adamianis uflebaTa saerTaSoriso deklaraciis me-17 muxli, romelic miRebul 
da aRiarebul iqna gaeros generaluri asambleis mier 1948 wlis 10 dekembers, 
gaeros sami sabWoTa warmoSobis wevris monawileobiT adgens, rom `yvelas aqvs 
ufleba, flobdes sakuTrebas, individualurad da agreTve, sxvebTan erTad“ da 
rom `dauSvebelia sakmarisi safuZvlis gareSe adamians waerTvas misi sakuTreba“6. 
sabWoTa iurisprudenciaSi miRebuli da konstituciis principebSi asaxuli mid-

4 es midgoma Seicvala da amJamad saqarTvelos axali samoqalaqo kodeqsis debulebaTa Tanaxmad, saxelmwifos 
sakuTrebis uflebebi daculia iseve, rogorc kerZo pirebis uflebebi. 
5 jon f. kenedis mixedviT: `yoveli adamianis uflebebi knindeba maSin, rodesac erTi adamianis uflebebs 
emuqreba safrTxe“ erisadmi mimarTva, 11 ivnisi, 1963 w.
6 sakuTrebis ufleba ar iyo aRiarebuli samoqalaqo da politikuri uflebis saerTaSoriso paqtis mixedviT. 
igive ufleba warmodgenili iyo sul sxva kuTxiT adamianebisa da xalxebis uflebebis Sesaxeb afrikis qartiis 
me-14 muxlis Tanaxmad, rogorc garantirebuli ufleba, romelic garkveuli SezRudvebis matarebeli gaxl-
daT da moicavda qartiidan gamomdinare adamianebisa da xalxebis movaleobebs. sakuTrebaze msgavsi ufleba 
analogiuri SezRudvebiT dadgenil iqna adamianis uflebebis amerikuli konvenciis 21-e muxlis mixedviT 
(1969 wlis 22 noembers miRebuli xelSekruleba). agreTve damoukidebel saxelmwifoTa Tanamegobrobis kon-
venciam adamianis uflebebsa da ZiriTad Tavisuflebebze (yofili sabWoTa kavSiris saxelmwifoebi), 26-e 
muxlSi, gaimeora π 1 oqmis 1-li muxlis pirveli winadadeba, miuxedavad imisa, rom sityvaTwyoba sakmaod 
gansxvavdeba oqmis aRniSnuli winadadebisgan.
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goma agreTve sakmaod gansxvavdeboda 1952 wels miRebuli evropis adamianis 
uflebaTa konvenciis π1 oqmis pirveli muxlis teqstSi gansazRvruli formu-
lebis, cnebebisa da suliskveTebisagan, romlis mixedviTac, `yovel fizikur da 
iuridiul pirs aqvs Tavisi qonebis daubrkoleblad gamoyenebis ufleba. pirs 
qoneba SeiZleba CamoerTvas mxolod sajaro interesis Sesabamisad kanoniTa da 
saerTaSoriso samarTlis zogadi principebiT gaTvaliswinebul pirobebSi“. aseve, 
zemoT miTiTebuli teqstis Tanaxmad, sakuTrebis uflebis daweseba `ver xelyofs 
saxelmwifos uflebas, gamoiyenos iseTi kanoni, romelsac is aucileblad miiCne-
vs saerTo interesebis Sesabamisad sakuTrebiT sargeblobis kontrolisaTvis an 
gadasaxadebisa Tu sxva mosakreblis, anda jarimebis gadaxdis uzrunvelsayofad“7.

sabWoTa kavSiris daSlisa da yofili sabWoTa saxelmwifoebis mier damouki-
deblobis Sesabamisi deklaraciebis miRebis Semdeg, am saxelmwifoebis konsti-
tuciebSi ganxorcielebul cvlilebebSi aisaxa sakuTrebis dacvis midgomebi, 
romelTa mixedviTac sakuTrebis mSvidobiani gamoyenebis ufleba warmoadgens 
ZiriTad uflebas. aRniSnuli ufleba sabWoTa periodisgan gansxvavebiT, rodesac 
is ugulebelyofili iyo, daculia kanoniT da misi iZulebis meqanizmiT. moce-
muli konstituciuri siaxleebi aseve krZalavdnen nebismier TviTnebur Carevas 
sakuTrebiT sargeblobis uflebaSi an nebismier sxva Carevas, rac ar emyareboda 
kanons. magaliTad, saqarTvelos konstituciis 21-e muxlis Tanaxmad8, 2006 wels 
ZalaSi Sesuli konstituciuri cvlilebebisa da damatebebis Tanaxmad, π1 oqmis 
pirvel muxlSi gansazRvruli principebis ganviTareba moxda da dadginda:

`1.	sakuTreba da memkvidreobis ufleba aRiarebuli da xelSeuvalia. dauSvebe-
lia sakuTrebis, misi SeZenis, gasxvisebis an memkvidreobiT miRebis sayovel-
Tao uflebis gauqmeba;

2.	aucilebeli sazogadoebrivi saWiroebisaTvis dasaSvebia am muxlis pirvel 
punqtSi aRniSnul uflebaTa SezRudva kanoniT gansazRvrul SemTxvevebSi 
da dadgenili wesiT, imgvarad, rom ar dairRves sakuTrebis uflebis arsi. 

3.	aucilebeli sazogadoebrivi saWiroebisaTvis sakuTrebis CamorTmeva dasaS-
vebia kanoniT pirdapir gaTvaliswinebul SemTxvevebSi, sasamarTlos gadawy-
vetilebiT an organuli kanoniT dadgenili gadaudebeli aucileblobisas, 
winaswari, sruli da samarTliani anazRaurebis pirobiT“. amgvarad, saqarT-

7 ix. oqmiπ1, muxli 1, miRebuli 1952 wlis 20 marts parizSi.
8 msgavsadve, ukrainis konstituciis muxli 41, 28 ivnisi, 1996 w., acxadebs: `(1) yvelas aqvs ufleba, flobdes, 
iyenebdes da gankargavdes Tavis sakuTrebas, agreTve, sakuTari inteleqtualuri da SemoqmedebiTi saqmia-
nobis Sedegebs. (2) kerZo sakuTrebis ufleba gaTvaliswinebulia kanoniT gansazRvruli proceduriT. … (4) 
dauSvebelia pirovnebas ukanonod waerTvas misi sakuTrebis ufleba. kerZo sakuTrebis ufleba Seulaxavia. (5) 
kerZo sakuTrebis uflebis obieqtis eqspropriacia SesaZloa gamoyenebul iqnes mxolod gamonaklisis saxiT 
sazogadoebrivi aucileblobis mizezebiT, kanoniT gansazRvruli proceduris safuZvelze, da mxolod maTi 
Rirebulebis winaswari da sruli kompensaciis pirobiT. aseTi obieqtebis eqspropriacia maTi Rirebulebis 
Tanmdevi sruli kompensaciiT daSvebulia mxolod saomari mdgomareobis/samarTlis an saxelmwifo saWiroe-
bis pirobebSi. (6) sakuTrebis konfiskacia SesaZloa ganxorcielebul iqnes mxolod sasamarTlos gadawyveti-
lebiT, kanoniT gansazRvrul SemTxvevebSi, odenobiT da proceduris Tanaxmad“.
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velos axali konstitucia iTvaliswinebs evropis adamianis uflebaTa dac-
vis sasamarTlos precedentuli samarTlis midgomebs sakuTrebis dacvasTan 
mimarTebiTi da adgens sakuTrebis uflebaTa dacvis ufro maRal standarts, 
imasTan SedarebiT, rac iyo Tavdapirvelad mocemuli konvenciis π1 oqmis 
pirvel muxlSi9. kerZod, konstituciis 21-e muxli adgens, rom sakuTrebis 
uflebebSi Careva – sakuTrebis SeZenis, gasxvisebisa da memkvidreobiT gada-
cemis/miRebis SezRudva SesaZloa ganxorcieldes mxolod im SemTxvevaSi, 
rodesac arsebobs `aucilebeli sazogadoebrivi saWiroeba“ da `kanoniT pir-
dapir gansazRvrul SemTxvevebSi“. akrZalulia nebismieri saxiT sakuTrebis 
CamorTmeva sasamarTlo gadawyvetilebis da saTanado kompensaciis gareSe, 
Tumcaevropis adamianis uflebaTa dacvis sasamarTlos praqtikaSi es sakiTxi 
yovelTvis ase ar wydeba10. Sida kanonmdebloba mkacrad krZalavs sakuTre-
bis CamorTmevas, materialurda procedurul samarTlebriv moTxovnebTan 
Sesabamisobisa da saTanado kompensaciis gadaxdis gareSe11,12. msgavsi midgoma 
iqna gamoyenebuli sakuTrebis dacvis garkveuli, mgrZnobiare sferoebis-
TvissaqarTveloSi, rogoricaa magaliTad saqarTvelo-oseTis konfliqtis 
msxverplTaTvis sakuTrebisa da sacxovreblis aRdgenissakiTxebTan mimar-
TebaSi, rogorc es iqna gaanalizebuli veneciis komisiis eqspertebis mier13. 
komisiis erT-erTi eqsperti gaxldaT adamianis uflebaTa evropis komisiis 
wevri, man aRniSna, rom:

`sakuTrebasTan mimarTebaSi, yovel konkretulSemTxvevaSi, saTanado samarT-
liani balansi unda iyos daculi. samarTliani balansis dacva damokidebulia 
bevr faqtorze da gansakuTrebiT mniSvnelovania, rom gamoyenebuli procedurebi 
iTvaliswinebdnen yvela Sesabamis faqtors... miuxedavad imisa, rom π1 oqmis pir-

9 miRebulia 1995 wlis 24 agvistos, 2006 wlis 27 dekembers ZalaSi Sesuli cvlilebebiTa da damatebebiT. 
aRsaniSnavia, rom saqarTvelos 1921 wlis konstitucia, romelic warmoadgenda sakanonmdeblo dokuments, 
adgenda moqalaqeebisTvis ZiriTad uflebebs, awesebda Tanasworobas savaWro da ekonomikuri Tavisuflebas 
pirovnebebs Soris.
10 moxseneba sakuTrebis uflebis Sesaxeb postrevoluciur saqarTveloSi aRniSnavs: `saqarTvelos kanonmde-
bloba mkacrad icavs sakuTrebis uflebebs, ixseniebs ra mxolod specifikur pirobebs, rodesac dasaSvebia 
konfiskacia. ori qarTuli kanoni aregulirebs am sferos: saqarTvelos organuli kanoni sakuTrebis eqspro-
priaciis wesebis Sesaxeb sajaro interesebidan gamomdinare, gadaudebel garemoebebSi (1997) da saqarTvelos 
kanoni sakuTrebis eqspropriaciis wesebis Sesaxeb Sine Qua Non sazogadoebrivi aucileblobisTvis (1999)“.
http://transparency.ge/sites/default/files/Property%20Rights%20in%20Post-Revolution%20Georgia.pdf.
11 amave dros, evropis rekonstruqciisa da ganviTarebis bankma 2007 wels daadgina, rom saqarTvelos kanonm-
debloba srulad ar akmayofilebs saerTaSoriso standartebs da ar aris srulad efeqturi korporatiuli 
marTvis, gadaxdis uunarobis da uzrunvelyofili tarnzaqciebis sakiTxebTan mimarTebaSi (saqarTvelo, erebi 
gardamaval periodSi, Elizabeth Fuller). http://www.freedomhouse.org/uploads/nit/2009/Georgia-final.pdf .
12 saqarTvelosTan dakavSirebuli ramdenime sakiTxi exeboda sakuTrebis eqspropriacias ucxoeli investore-
bisgan maTTvis saTanado kompensaciis gadaxdis gareSe. es SemTxvevebi gamokvleul iqna sainvesticio davebis 
gadaWris saerTaSoriso centris mier (saqarTvelos respublika v. Ioannis Kardassopoulos AS, ICSID 12 noemberi, 2010 
w.; Ioannis Kardassopoulos & sxvebi v. saqarTvelos respublika, ICSID 3 marti, 2010 w,; Itera International Energy LLC & Itera 
Group NV v. saqarTvelo, ICSID 4 dekemberi, 2009 w.).
13 miuxedavad amisa, garkveul SemTxvevebSi, rogoricaa qalaqis dagegmareba, sakuTrebis CamorTmeva eqspro-
priaciis gziT saTanado kompensaciis gareSe, ganxilul iqna rogorc problematuri sakiTxi. adamianis ufle-
bebi saqarTveloSi: saqarTveloSi saxalxo damcvelis moxseneba: 2006 w. meore naxevari, Tbilisi 2007, gv. 97 
– 117.
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veli muxli pirdapir ar moiTxovs kompensaciis gadaxdas sakuTrebis SezRudvis 
(an CamorTmevis) Tu sxvagvari Carevis SemTxvevaSi, kompensaciis moTxovna, rogorc 
wesi, nagulisxmevia. …sakuTrebis CamorTmeva mis RirebulebasTan gonivrulad 
dakavSirebuli Tanxis gadaxdis gareSe Cveulebriv araproporciul Carevas war-
moadgens, romelic dauSvebelia miCneul iqnes gamarTlebulad pirveli muxlis 
Tanaxmad. amasTan, pirveli muxli ar iZleva yvela SemTxvevaSi sruli kompensa-
ciis miRebis garantias, radgan sajaro interesis“ sakanonmdeblo miznebi, ro-
goricaa ekonomikuri reformis gasatareblad saWiro zomebi, romlebic miznad 
isaxaven ufro didi socialuri samarTlis damkvidrebas, SesaZloa gulisxmobdnen 
srul sabazro Rirebulebaze naklebi odenobis kompensacias. … bolos, sakuTre-
bis uflebaSi Careva, agreTve unda akmayofilebdes samarTlebrivi garkveulobis 
moTxovnebsa da kanonierebas, … sakuTrebis konfiskacia unda ganxorcieldes ka-
nonis dadgenili moTxovnebis Sesabamisad. … saxelmwifo (an sajaro uflebamosili 
organo) unda moqmedebdes adekvaturad xelmisawvdomi da sakmarisad zusti kano-
nismieri debulebebis Sesabamisad, romlebic akmayofileben `samarTlis“ koncef-
ciis yvela arsebiT moTxovnas. es niSnavs ara mxolod imas, rom aRniSnuli Careva 
unda emyarebodes erovnuli samarTlis kanonis garkveul debulebebs, aramed ima-
sac, rom unda arsebobdes samarTliani da saTanado procedura, xolo Sesabamisi 
RonisZieba unda iyos dadgenili da ganxorcielebuli saTanado uflebamosilebis 
mqone organos mier da unda iyos miukerZoebeli“14. 

zemoT xsenebuli midgoma aris cxadi da logikuri, is warmoadgens zogadi 
midgomis gagrZelebas, romelic aRiarebulia sajaro da kerZo saerTaSoriso 
samarTlis mier iseT sakiTxebTan mimarTebaSi, rogoricaa sakuTrebis CamorT-
meva. am midgomis praqtikaSi danergva saxelmwifos da sasamarTlo uflebamosili 
organoebis mier sakmaod martivia im saqmeebis mimarT, romlebic ukavSirdeba 
sakuTrebis uflebebSi Carevas. amasTan, martivad rom vTqvaT, is ar iTvaliswinebs 
sakuTrebis uflebebSi Carevis konkretul garemoebebs. modiT SevafasoT, Tu ro-
gor gamoiyeneba is praqtikaSi evropis adamianis uflebaTa dacvis sasamarTlos 
mier im sakiTxebTan mimarTebaSi, romlebic exeba saqarTvelos, rogor gamoiyeneba 
saqarTvelos sakonstitucio sasamarTlos mier da romeli kriteriumebi gamoiye-
neba imis gadasawyvetad, adgili hqonda Tu ara sakuTrebis uflebebSi ukanonod 
Carevas. 

14 veneciis komisiis mosazreba qarTul-osuri konfliqtis msxverplTa gansaxlebisa da sakuTrebis dabrunebis 
Sesaxeb kanonproeqtis Taobaze, miRebulia veneciis komisiis mier me-60 plenarul sxdomaze (veneciis, 8-9 oq-
tomberi, 2004 w.) b-ni Pieter Van Dijk da b-ni Peter Paczolay komentarebis safuZvelze (§§ 26 -27). http://www.venice.coe.
int/docs/2004/CDL-AD(2004)037-e.asp.
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sakuTrebis dacvis midgomebi evropis adamianis uflebaTa 
sasamarTlos precedentuli samarTlis mixedviT

ufleba sakuTrebaze (sakuTrebis daubrkoleblad gamoyenebis ufleba) dadgin-
da π1 oqmis pirveli muxlis Tanaxmad da moicavs ekonomikuri interesebis farTo 
speqtrs, rac Tavis mxriv gulisxmobs ara mxolod sakuTrebis klasikur obieq-
tebs, aramed, agreTve moZrav da uZrav qonebas, materialur da aramaterialur 
interesebs, aqciebis, patentebis, saavtoro uflebis, inteleqtualuri sakuTre-
bis uflebebs, nebarTvebsa da licenziebs biznesis warmoebisTvis, saarbitraJo da 
sasamarTlo gadawyvetilebebs, mepatronis uflebamosilebas, ijariT gasces saku-
Treba, ekonomikur interesebs biznesis warmoebasTan dakavSirebiT (klientura, 
aramaterialuri aqtivebi da biznesis reputacia), profesiuli praqtikis ufle-
bas, garkveuli obieqtis sakuTrebaSi miRebis kanonier molodins, rac sakmarisad 
naTelia, sakuTrebasTan dakavSirebul da socialur privilegiebs, romlebic aseve 
sakmarisadaa damtkicebuli kanonis mier da a.S.15 mokled rom vTqvaT, konvencia 
da sasamarTlos precedentuli samarTali icavs ekonomikuri uflebebis mTel 
`nakrebs“16 da ara uflebaTa klasikur `triadas“, romlebic tradiciulad daculi 
iyo sabWoTa samoqalaqo samarTlis mier (gamoyenebis, flobisa da gankargvis uf-
lebebi). garda amisa, sasamarTlom π1 oqmis pirvel muxlTan dakavSirebuli saCi-
vrebis ganxilvisTvis Seqmna saCivrebis Sefasebis sistema sam gansazRvrul wesTan 
Sesabamisobis TvalsazrisiT, romlebic miCneulia, rom moicaven Semdeg principebs: 
yvelas aqvs ufleba, mSvidad gamoiyenos Tavisi sakuTreba, sakuTrebis CamorTmeva 
unda daeqvemdebaros garkveul pirobebs (sakuTrebaSi Careva unda ganxorcieldes 
sajaro interesebidan gamomdinare da/an saerTaSoriso samarTlis zogad prin-
cipebze dayrdnobiT) agreTve saxelmwifoebs unda hqondeT uflebamosileba, mii-
Ron iseTi kanonebi, rogorsac miiCneven saWirod garkveuli miznebisaTvis (saerTo 
interesis misaRwevad da gadasaxadebis, mosakreblebisa da jarimebis gadaxdis 
garantirebisaTvis)17. samarTlis uzenaesobisa da samarTlebrivi gansazRvrulobis 
principebi, rac mocemulia konvenciaSi TavisTavad moiTxoven, rom kanonebi, rom-

15 Monica Carss-Frisk. sakuTrebis ufleba: oqmi π1, muxli 1 Sesrulebis saxelmZRvanelo evropis adami-
anis uflebaTa konvenciis mimarT. adamianis uflebaTa saxelmZRvanelo, No. 34, 2001; Aida Grgić, Zvonimir 
Mataga, Matija Longar da Ana Vilfan. sakuTrebis ufleba evropis adamianis uflebebis dacvis konvenciis 
Tanaxmad. evropis adamianis uflebebis dacvis konvenciis ganxorcielebis saxelmZRvanelo da misi 
oqmebi. adamianis uflebaTa saxelmZRvaneloebi, π10. http://book.coe.int/sysmodules/RBS_fichier/admin/down-
load.php?fileid=2994.
16 sakuTrebis ekonomikuri uflebebis da interesebis nakrebad ganxilvis erT-erTi magaliTia midgoma, rome-
lic miRebul iqna ormxrivi sainvesticio paqtiT ukrainasa da saqarTvelos Soris 1995 wlis 9 ianvars,. 
aRniSnuli cnobs daculi sakuTrebis uflebis or tips – investiciebs (moZravi da uZravi qoneba, aqciebi da 
wilebis floba, kreditebi, inteleqtualuri sakuTrebis uflebebi, aramaterialuri aqtivebi da komerciuli 
saidumloebani, licenziebi da nebarTvebi, koncesiebi bunebrivi resursebisaTvis) da Semosavlebs (finansuri 
Semosavali, mogeba, procentuli sargebeli, saaqcio kapitalSi monawileoba, saavtoro honorari da sxvadasxva 
gadaxdebi), romelTac gaaCnia cvalebadi definicia.
17 Sporrong da Lönnroth v. SvedeTi, 23 seqtemberi, 1982 w., § 82, seria A π 52.
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lebic gamoyenebuli iqna rogorc Carevis safuZveli, sakmarisad xelmisawvdomi da 
ganWvretadi iyos18. 

agreTve naxsenebia, rom sakuTrebis uflebaSi Careva unda emsaxurebodes legi-
timur miznebs da unda iyos Sesabamisi miznebis proporciuli, rac niSnavs imas, rom 
unda arsebobdes gonivruli Tanazomiereba akrZalvis aRsrulebisTvis gamoyenebul 
saSualebebsa da dasaxul miznebs Soris (e.w. `samarTliani balansis testi“)19. nebis-
mier SemTxvevaSi sakuTrebis uflebebSi raime saxis Careva, sakuTrebis gamoyene-
bis kontroli, misi eqspropriacia an konfiskacia ar unda iyos TviTneburi, unda 
iyos sakmarisad dasabuTebuli, gaaCndes sakmarisi kanonieri da faqtobrivi safuZ-
veli. am mizniT, evropis sasamarTlos praqtika arasodes saubrobs aSkarad iseT 
faqtorze, rogoricaa `aucilebeli socialuri saWiroebis“ arseboba sakuTrebaSi 
CarevasTan mimarTebaSi. ufro metad, is gamoiyeneba rogorc testi Carevis legiti-
murobisa da proporciulobis Sesafaseblad konvenciis 8-11 muxlebiT gaTvaliswi-
nebul uflebebTan mimarTebaSi. agreTve, saqarTvelos konstituciis 21-e muxlis 
debulebisagan gansxvavebiT, precendentuli samarTali miuTiTebs ara mxolod 
sakuTrebaSi Carevaze, romelic unda ganxorcieldes mxolod kanoniT dadgenili 
proceduris safuZvelze, aramed, agreTve axsenebs saWiroebas, materialuri samarT-
lis moTxovnebTan Sesabamisobisa, rac Sesabamisi Carevis safuZvels warmoadgens20. 
sasamarTlo praqtika xazs usvams agreTve, im garemoebas, rom mocemuli debulebebi 
pirdapir ar moiTxoven kompensaciis gadaxdas sakuTrebaSi Carevis yovel SemTxve-
vaSi, magram imisaTvis, rom ganxilul iqnen rogorc proporciuli da samarTliani 
dasaxul mizanTan mimarTebaSi sakuTrebaSi Carevas Tan unda sdevdes anazRaureba 
saxelmwifos mier sakuTrebis iseTi CamorTmevis SemTxvevaSi, rogoricaa naciona-
lizacia, eqspropriacia an qonebis kontroli21. amas garda, sasamarTlos praqtika 
saxelmwifoebs agreTve uwesebs Tavisufali Sefasebis zRvars sakuTrebaSi Carevis 
sakiTxebTan mimarTebaSi, rac dakavSirebulia sajaro samarTlebriv urTierTobeb-
Tan, ufro konkretulad, dabegvrasTan, gadasaxadebis, mosakreblebis an jarimebis 
gadaxdis uzrunvelyofasTan22.

zemoT xsenebuli midgomebi agreTve aisaxeba evropis adamianis uflebaTa dac-
vis sasamarTlos precendentul samarTalSi saqarTvelosTan dakavSirebiT. maga-
liTad, sasamarTlos 2005 wlis 27 seqtembris gadawyvetilebiT, saqmeze `Sps amaT-g 
da mebaRiSvili saqarTvelos winaaRmdeg“23 ganmcxadebelTa sasargeblod miRebuli 

18 Brumărescu v. rumineTi [GC], π 28342/95, § 61, ECHR 1999-VII.
19 AGOSI v. gaerTianebuli samefo, 24 oqtomberi, 1986 w., § 54, seria Aπ 108.
20 Harris, O’Boyle da Warbrick. evropis adamianis uflebaTa konvenciis kanoni. oqsfordis universitetis presa, me-
ore gamocema. 2009. gv. 669 – 672; Karen Reid. praqtikosis saxelmZRvanelo evropis adamianis uflebaTa konvenciis 
Sesaxeb. Thomson/Sweet da Maxwell. londoni, 2008. gv. 310 – 317.
21 James da sxvebi v. gaerTianebuli samefo, 21 Tebervali, 1986 w., § 54, seria A π 98.
22 Gasus Dosier und Fördertechnik GmbH v. niderlandebi, 23 Tebervali, 1995 w., § 74, seria A π 306‑B.
23 Sps amaT-g da mebaRiSvili v.saqarTvelo, π 2507/03, ECHR 2005‑VIII.
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saboloo sasamarTlo gadawyvetilebis xangrZlivi aRusrulebloba warmoadgenda 
Carevas maT uflebaSi, mSvidobianad gamoiyenon sakuTreba da arRvevda proporciu-
lobis samarTlian balanss, ganmcxadeblebis kanonier molodinebs Soris mieRwiaT 
gadawyvetilebaTa aRsrulebisTvis da im mizezebs Soris, romelTa gamoc saxelmwi-
fom mocemul SemTxvevaSi ver SesZlo aResrulebina sasamarTlos gadawyvetileba.. 
saxelmwifom gadauxada ganmcxadeblebs kompensacia fuladi da arafuladi zara-
lisaTvis, rac gamowveul iqna maTi uflebis darRveviT, mSvidobianad esargeblaT 
TavianTi sakuTrebiT. sasamarTlom warmoadgina sakuTari gadawyvetilebis sakmaod 
saintereso safuZveli:

`gadawyvetileba aniWebda mosarCele kompanias dadgenil da aRsrulebad moTxo-
vnis uflebas rac warmoadgens `qonebas“ π1 oqmis 1 muxlis miznebisTvis. pirveli 
oqmis pirveli muxlis pirveladi da yvelaze mniSvnelovani moTxovnaa is, rom nebis-
mieri Careva sajaro uflebamosili organos mier sakuTrebis mSvidobian gamoye-
nebaSi unda iyos kanonieri, pirveli paragrafis meore winadadeba adasturebs sa-
kuTrebis CamorTmevas `kanoniT gansazRvrul SemTxvevebSi“, rasac mosdevs sakiTxi 
samarTliani balansis dacvis Taobaze sazogadoebis saerTo interesis moTxovnebsa 
da individis ZiriTadi uflebebis dacvis moTxovnebs Soris, rac unda dastur-
debodes im faqtiT, rom gansaxilveli Careva unda akmayofilebdes kanonierebis 
moTxovnas da ar unda iyos TviTneburi…“

sakuTrebis uflebebis pativiscemis igive principebi xazgasmulia saqarTvelos 
winaaRmdeg ganxilul sxva saqmeze 2005 wlis 27 seqtembers miRebul gadawyvetile-
baSi (Sps `iza“ da makraxiZe saqarTvelos winaaRmdeg)24, sadac sasamarTlom daadgina 
Semdegi: is faqti, rom mosarCele kompaniebma ver SeZles saboloo gadawyvetilebis 
TavianT sasargeblod aRsruleba saxelmwifos da im iuridiul pirTa winaaRmdeg, 
romlebic moqmedebdnen saxelmwifos saxeliT da es warmoadgenda maT uflebaSi 
Carevas, mSvidobianad esargeblaT TavianTi sakuTrebiT. 

kidev erTi gadawyvetilebiT saqarTvelos winaaRmdeg (klausi da iuri kilaZe 
saqarTvelos winaaRmdeg), rac miRebulia 2010 wlis 2 Tebervals25, evropis sasa-
marTlos unda gadaewyvita, Tu ramdenad iqna darRveuli mosarCeleebis sakuTrebis 
ufleba erovnuli uflebamosili organoebis mier. aRniSnulma organoebma uari 
uTxres Zmebs, romlebic iyvnen politikuri represiebis msxverpli sabWoTa period-
Si miyenebuli zaralis kompensaciaze, rac unda ganxorcielebuliyo politikuri 
represiebis msxverplis statusis Sesaxeb kanonis safuZvelze. sasamarTlos unda 
gadaewyvita Tu ramdenad kanonieri molodini hqondaT ganmcxadeblebs, mieRoT 
fuladi da arafuladi kompensacia Sesabamisi Sida kanonis debulebaTa Tanaxmad, 
Tumca maT TviTneburad uari eTqvaT aseT anazRaurebaze. sasamarTlom gansazRvra:

24 Sps `iza“ da makraxiZe saqarTvelos winaaRmdeg, π 28537/02, 27 seqtemberi, 2005 w.
25 klausi da iuri kilaZe saqarTvelos winaaRmdeg, π 7975/06, 2 Tebervali, 2010 w.
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`unda aRiniSnos, rom sasamarTlo praqtikis mixedviT, `qonebis“ cneba SesaZloa 
miuTiTebdes an `arsebul qonebaze“, an aqtivebze, romlebic unda miiRos pirma, Sesa-
bamisad, ganmcxadebels SesaZloa gaaCndes sul mcire `kanonieri molodini“, rom 
efeqturad isargeblebs sakuTrebis uflebiT...

… zemoT xsenebuli garemoebis gaTvaliswinebiT, sasamarTlo miiCnevs, rom Sida 
sasamarTloebisadmi mimarTvis dros ganmcxadeblebs 1997 wlis 11 dekembris kano-
nis me-9 muxlis Tanaxmad, sakmarisad Camoyalibebuli moTxovna hqondaT imisTvis, 
rom misi aRsruleba momxdariyo da maT kanonierad SeeZloT moeTxovaT zaralis 
anazRaureba saxelmwifosgan. amas mivyavarT daskvnamde, rom moTxovnis am nawilSi 
SesaZlebelia π1 oqmis pirveli muxlis gamoyeneba…

amgvarad, man mosarCeleTa sarCelis nawili ar miiRo, radganac isini ratione mate-
riae ar Seesabamebodnen konvenciis muxls, ar arsebobda kanonieri molodini, mieRoT 
sakuTreba, romelsac moiTxovdnen mosarCeleebi da, Sesabamisad, sakuTrebis aravi-
Tari ufleba ar iyo dadgenili mosarCeleebisaTvis. miuxedavad amisa, sasamarTlom 
miiCnia, rom ganmcxadebels hqonda sakmarisad dadgenili moTxovna, mieRo kompen-
sacia moraluri zianisaTvis da is faqti, rom maT ver SeZles mieRoT zianis ana-
zRaureba saxelmwifos mxridan xangrZlivi umoqmedobis gamo, ar SeiZleba miCneul 
iqnes ganmcxadeblebis uflebasTan Sesabamisad – daubrkoleblad esargeblaT saku-
Tari qonebiT. sasamarTlom daakmayofila sarCelis nawili 1997 wlis 11 dekembris 
kanonis me-9 muxlis debulebebis Tanaxmad, kompensaciasTan dakavSirebiT, rac asabu-
Tebda mosarCeleebis uflebas, TiToeuls mieRo kompensacia 4000 evros odenobiT 
miyenebuli zaralisaTvis.

sxva saqmeSi, saRinaZe da 2 sxva saqarTvelos winaaRmdeg, romelic exeboda ganm-
cxadeblebis sakuTrebis uflebis darRvevas maT mier kuTvnil saxlTan dakavSire-
biT, gadawyvetileba miRebuli iqna 2010 wlis 27 maiss26, sadavo saxli maT gadaecaT 
rogorc qveynis farglebSi (afxazeTidan) iZulebiT gadaadgilebul pirebs, adminis-
traciuli gadawyvetilebis safuZvelze. aRniSnul saxlSi pirebi cxovrobdnen aT 
welze meti xnis ganmavlobaSi. sasamarTlom miiCnia, rom pirveli mosarCele eqsklu-
ziurad, uwyvetad da Riad flobda saxls da iyenebda mas aTi wlis ganmavlobaSi, 
rac dadasturebul iqna uflebamosili organoebis mier. agreTve, mosarCeleebis 
ufleba, gamoeyenebinaT mocemuli saxli da misi am saxlidan gamosaxlebis akrZalva, 
rasac adgenda Sesabamisi samarTlebrivi aqti qveynis SigniT iZulebiT gadaadgi-
lebul pirTa uflebebis Taobaze, ugulebelyofil iqna Sida uflebamosili orga-
noebis mier, sasamarTloebis CaTvliT. evropis sasamarTlom agreTve aRniSna, rom 
mosarCeleTa iZulebiTi gamosaxleba kotejidan ar Seesabameboda qveynis Sida kano-
nebiT gansazRvruli gamosaxlebis procedurebs, radgan isini gamosaxlebul iqnen 
ara sasamarTlos gadawyvetilebis safuZvelze, aramed mxolod Sinagan saqmeTa sa-

26 saRinaZe da sxvebi saqarTvelos winaaRmdeg, π 18768/05, 27 maisi, 2010 w. 
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ministros zepiri brZanebis Sedegad, specialuri daniSnulebis policiis Zalebis 
iZulebiTi qmedebebiT. amas garda, adgilobrivma sasamarTloebma ar aRiares is 
faqti, rom ganmcxadeblebi uwyvetad iyenebdnen saxls, aseve ugulebelyves uzenaesi 
sasamarTlos damkvidrebuli praqtika aRniSnul saqmeebTan mimarTebaSi. amgvarad, 
sasamarTlom daadgina, rom qonebis CamorTmevis aseTi tipi warmoadgenda TviT-
nebur praqtikas da daavala saqarTvelos saxelmwifos, aRedgina mosarCeleebisa-
Tvis saxliT sargeblobis ufleba, an mieca maTTvis sxva saTanado sacxovrebeli, an 
gadaexada gonivruli fuladi kompensacia. aRniSnul saqmesTan dakavSirebiT sasa-
marTlom daadgina, rom

`… 103. sasamarTlo imeorebs, rom cnebas `qoneba“ … gaaCnia avtonomiuri mniSvne-
loba, romelic ar Semoifargleba materialuri sikeTeebis flobiT da damokide-
beli ar aris formalur klasifikaciebze adgilobriv kanonmdeblobaSi: dasadgenia, 
saqmis garemoebani, ganxiluli mTlianobaSi, ramdenad SesaZloa aniWebdnen ganmcxa-
debels debulebiT dacul uflebas materialur interesze … Sesabamisad, iseve, ro-
gorc materialuri sikeTeebi, garkveuli uflebebi da interesebi, romlebic qmnian 
aqtivebs, SesaZloa aseve miCneul iqnen `qonebad“ mocemuli debulebis miznebisaTvis 
… `qonebis“ cneba ar aris SezRuduli `arsebuli qonebiT“, aramed SesaZloa agreTve 
moicavdes aqtivebs, moTxovnebis CaTvliT, romelTa mimarTac mosarCeles SeuZlia 
amtkicos, rom mas, sul mcire, gaaCnia gonivruli `kanonieri molodini“, efeqturad 
gamoiyenos sakuTrebis ufleba… `molodini“ aris `kanonieri“, Tuki is emyareba saka-
nonmdeblo debulebas an samarTlebriv aqts, romelic gavlenas axdens sakuTrebis 
interesze …

… 108. zemoTxsenebuli faqtobrivi da samarTlebrivi mosazrebebis da mimdinare 
saqmis garemoebaTa saTanadod gaTvaliswinebiT, agreTve, yovelives mTlianobaSi 
SefasebiT, sasamarTlo askvnis, rom pirvel ganmcxadebels hqonda ufleba, gamoeye-
nebina saxli, rogorc sakuTari sacxovrebeli adgili da rom am uflebas hqonda 
realuri fuladi ganzomileba. Sesabamisad, is unda iqnes ganxiluli rogorc `qone-
ba“ π1 oqmis pirveli muxlis mixedviT...

… 160. Sesabamisad, gansaxilvel saqmeSi mikvleul aRmoCenaTa saTanadod gaTva-
liswinebiT da sxva SesaZlo zomebis uaryofis gareSe, romlebic aRadgenda pirveli 
ganmcxadeblis Selaxul uflebebs konvenciis me-8 muxlisa da π1 oqmis 1-li muxlis 
mixedviT, sasamarTlo miiCnevs, rom aRdgenis yvelaze saTanado forma iqneba resti-
tutio in integrum qveynis SigniT iZulebiT gadaadgilebulTa Sesaxeb kanonis Tanaxmad, 
rac imas niSnavs, rom pirvel mosarCeles unda aRudges mflobeloba saxlze. sanam 
uzrunvelyofili ar iqneba usafrTxo da Rirseuli pirobebi misi dabrunebisTvis 
afxazeTSi, saqarTveloSi. alternatiulad, Tuki damtkicdeba, rom saxlis dabru-
neba SeuZlebelia, sasamarTlo miiCnevs, rom pirveli mosarCelis sarCeli unda dak-
mayofildes mosarCelisaTvis, rogorc qveynis SigniT iZulebiT gadaadgilebuli 
pirisaTvis sxva saTanado sacxovrebeli adgilis gamoyofiT an misTvis saxliT sar-
geblobis uflebis adekvaturi, gonivruli kompensaciis gadaxdiT. amasTan, Sesaba-
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misi odenoba unda iqnes SeTanxmebuli mxareebis mier eqvs TveSi im dRidan, rodesac 
saboloo sasamarTlo gadawyvetileba Seva ZalaSi konvenciis 44-e muxlis § 2-is 
Tanaxmad. Tuki mxareebi ver miaRweven SeTanxmebas miTiTebul periodSi, sasamarT-
lo itovebs uflebas, dauniSnos maT damatebiTi procedura konvenciis 41-e muxlis 
mixedviT, saTanado kompensaciis gansazRvris mizniT (sasamarTlo warmoebis wesebi 
75 §§ 1 da 4).

161. garda amisa, sasamarTlos eWvi ar Seaqvs im garemoebaSi, rom konvenciisa da π1 
oqmis 1 muxlis mixedviT, pirvelma mosarCelem ganicada stresi da imedgacrueba misi 
uflebebis darRvevis gamo. Sedegad, miyenebuli aramaterialuri zarali ar CaiTv-
leba saTanadod kompensirebulad darRvevebis ubralo aRiarebiT. samarTlianobis 
principze dafuZnebuli SefasebiT, sasamarTlo adgens, rom pirveli ganmcxadeblis 
sasargeblod gadaxdili unda iqnes 15000 evro winamdebare garemoebebisaTvis“.

kidev erT saqmeSi WiWinaZe saqarTvelos winaaRmdeg27, sasamarTlom daadgina π1 
oqmis 1-li muxlis darRvevis faqti Semdegi safuZvliT:

`59. … 2004 wlis 18 noembris saboloo gadawyvetilebis gauqmeba, rac arRve-
vda samarTlebrivi gansazRvrulobis princips da ereoda ganmcxadeblis uflebaSi, 
mSvidobianad esargebla mazniaSvilis uZravi qonebiT, warmoadgenda 422-e muxlis § 
1-is gaTvaliswinebuli saqmiswarmoebis xelaxla dawyebis proceduris arasaTanado 
gamoyenebas konvenciis Tanaxmad da ar iyo gamarTlebuli arsebiTi da maiZulebeli 
xasiaTis garemoebebiT da mosarCeles akisrebda gadaWarbebul da araproporciul 
tvirTs …“

sasamarTlos arsebuli precedentuli samarTali agreTve moiTxovs, rom saxel-
mwifoebi sasamarTlo dacviT uzrunvelyofdnen im pirebs, romlebic davoben saku-
Trebis uflebis darRvevis Sesaxeb28. amgvarad, sakuTrebis uflebebis dacvasTan 
dakavSirebul gadawyvetilebaSi, romelic miRebulia evropis sasamarTlos mier 
2007 wlis 31 ivliss29 saqmeze safexburTo klubi `mretebi saqarTvelos winaaRmdeg“ 
sasamarTlom miiCnia, rom ganmcxadebels uari eTqva sasamarTloSi misi sakuTrebis 
uflebis dacvaze, rac dakavSirebuli iyo kerZo piris movaleobasTan, gadaexada mo-
sarCelisaTvis kompensacia fexburTelis gadayvanisaTvis. sasamarTlom ar daadgina 
sakuTrebis uflebis darRveva, magram daadgina sakuTrebis uflebis sasamarTlo 
wesiT dacvis uflebis darRveva. kerZod, dadginda, rom uflebamosilma organoebma 
usamarTlod uaryves ganmcxadeblis ufleba, sasamarTlos gziT moexdina Tavisi 
moTxovnebis dacva, rac konvenciis me-6 muxlis darRvevas warmoadgenda.

27 WiWinaZe saqarTvelos winaaRmdeg, π 18156/05, 27 maisi, 2010 w. 
28 situacia SesaZloa gansxvavdebodes mcire aqcionerebis sakuTrebis uflebis dacvis TvalsazrisiT, Tuki 
faqtobrivi msxverpli iyo iuridiuli piri, romlis saaqcio kapitalSic hqondaT maT wili.aseT SemTxve-
vaSi isini ver mimarTaven sasamarTlos sakuTrebis uflebis darRvevis mtkicebiT. wili (ix. sulTaniSvili 
saqarTvelos winaaRmdeg (dek.), π 40091/04, 4 maisi, 2010 w.
29 FC Mretebi saqarTvelos winaaRmdeg, π 38736/04, 31 ivlisi, 2007 w.
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sakuTrebis gansazRvris midgomebi saqarTvelos sakonstitucio 
sasamarTlos precedentul samarTalSi 

evropis adamianis uflebaTa dacvis sasamarTlos praqtikaSi miRebuli mid-
gomebis msgavsad, saqarTvelos sakonstitucio sasamarTlom miiRo gadawyvetileba 
ramdenime saqmeze, romlebic exeboda sakuTrebidan gamomdinare sxvadasxva ekonomi-
kur interesebs. mag., saqmeSi `Sps `rusenergoservisi“, Sps `patara kaxi“ da ss `gorgo-
ta“, givi abalakis individualuri kompania `fermeri“ da Sps `energia“ saqarTvelos 
parlamentisa da saqarTvelos energetikis saministros winaaRmdeg30, sakonstitucio 
sasamarTlom xazi gausva imas, rom sakuTrebis ufleba da memkvidreobis ufleba 
aRiarebulia konstituciiT da ganusxvisebelia. kerZod, man axsena, rom sakuTre-
bis uflebebi SesaZloa SezRuduli iqnes mxolod kanoniT gansazRvruli aucile-
beli sazogadoebrivi saWiroebis SemTxvevaSi. konstituciuri uflebis SezRudva 
SesaZloa gamarTldes mxolod imiT, rom kanonieri miznis misaRwevad aucilebelia 
qoneba da mesakuTre iyvnen gancalkevebulni. am saqmeSi sasamarTlom gadawyvita, 
rom SezRudvebis daweseba gulisxmobda interesebis samarTlian dabalansebas da 
ara erTi interesis meoreTi Canacvlebas. 

kidev erT saqmeSi, saqarTvelos moqalaqeebi – daviT jimSeleiSvili, tariel gve-
taZe da neli dalaliSvili saqarTvelos parlamentis winaaRmdeg31, sakonstitucio 
sasamarTlom daadgina, rom sakuTrebis ufleba ar iyo absoluturi da saxelmwifos 
SeeZlo daedgina masze garkveuli SezRudvebi. sasamarTlom aRniSna, rom konsti-
tuciam daadgina balansi kerZo da sajaro interesebs Soris ise, rom interesTa 
konfliqtis SemTxvevaSi, Tu sajaro interesi ufro mniSvnelovania, mesakuTreebma 
unda iTminon garkveuli Careva sakuTrebaSi. konstituciam warmoadgina mocemuli 
balansi 21.2 da 21.3 muxlebSi, romelTa mixedviTac, sakuTrebaSi Careva saxelmwi-
fos mxridan sakuTrebis SezRudvisa Tu CamorTmevis formiT dasaSvebia mxolod im 
SemTxvevaSi, rodesac arsebobs aucilebeli sazogadoebrivi saWiroeba da rom dauS-
vebelia ufro mkacri SezRudvebis daweseba, garda imisa, rac `aucilebelia sazoga-
doebrivi saWiroebisaTvis“ da Carevis principis proporciulobis gaTvaliswinebis 
gareSe. sakonstitucio sasamarTlo Semdgom gansazRvavs, rom mesakuTreebs hqondaT 
saSualeba, aRedginaT sakuTari uflebebi samoqalaqo samarTlis procedurebis meS-
veobiT, magram maT unda SeZlebodaT gaerkviaT, iyo Tu ara gadawyvetileba maTi 
qonebis konfiskaciis Sesaxeb sakmarisad dasabuTebuli da Seesabameboda Tu ara 

30 Sps `rusenergoservisis“, Sps `patara kaxis“ da ss `gorgotas“, givi abalakis individualuri kompania `fer-
meris“ da Sps `energiis“ saqmeebSi saqarTvelos parlamentisa da saqarTvelos energetikis saministros wi-
naaRmdeg 2008 wlis 19 dekembers miRebuli gadawyvetileba, saqme π 1/2/411, gamoqveynebulia saqarTvelos 
respublikaSi da kodeqsebis monacemTa bazaSi. 
31 saqarTvelos moqalaqeebi – daviT jimSeleiSvili, tariel gvetaZe da neli dalaliSvili saqarTvelos 
parlamentis winaaRmdeg, 2007 wlis 2 ivlisis gadawyvetileba, saqme π 1/2/384, gamoqveynebulia saqarTvelos 
respublikaSi da kodeqsebis monacemTa bazaSi.
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sakanonmdeblo da konstituciur moTxovnebs, maT Soris sazogadoebrivi saWiroebis 
moTxovnebs da uzrunvelyofda Tu ara sakuTrebaSi CarevisTvis Sesabamis kompensa-
ciebs.

saqmeSi saqarTvelos moqalaqeebi – zaur elaSvili, suliko maSia, rusudan gogia 
da sxvebi da saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRm-
deg32 sakonstitucio sasamarTlos moeTxoveboda, mieRo gadawyvetileba, mewarmeTa 
Sesaxeb kanonis normasTan (muxli 533) dakavSirebiT, romelic aniWebda saaqcio sazo-
gadoebis kapitalis udidesi nawilis mesakuTre – aqciaTa 95%-is mflobel aqcio-
nerebs, moepovebinaT xmis uflebis mqone aqciaTa darCenili 5% (samarTlian fasad 
mcire aqcionerTa aqciebis savaldebulo gayidva). sasamarTlos unda gadaewyvita 
warmoadgenda Tu ara sakuTrebis SezRudvas an CamorTmevas es wesi konstituciis 
21-e muxlis miznebisaTvis da ramdenad akmayofilebda is konstituciis kriteriu-
mebs sakuTrebis SezRudvisa Tu CamorTmevisTvis. sasamarTlom aRniSna, rom sakuTre-
bis eqspropriacia SesaZloa xasiaTdebodessaxelmwifos pirdapiri an arapirdapiri 
monawileobiT sakuTrebis CamorTmevis procesSi. amasTan, saaqcio kapitalSi mcire 
aqcionerTa uflebebSi Careva mewarmeTa Sesaxeb kanonis muxli 533-is safuZvelze ar 
Seadgenda sakuTrebis CamorTmevas. aseve ganisazRvra, rom mocemuli garemoeba qmnis 
sakuTrebis gamoyenebis `SezRudvas“ konstituciis 21.2-e muxlis Tanaxmad, saxel-
mwifos mxridan negatiuri Carevis gziT. sakonstitucio sasamarTlo, am SemTxve-
vaSi, mivida daskvnamde, rom es debuleba iyo arakonstituciuri, radganac ar iyo 
daculi samarTliani balansi kerZo pirebis interesebsa da saerTo sazogadoebriv 
interess Soris. kerZod, sasamarTlom miiCnia, rom sakamaTo sakiTxi exeboda saaq-
cio kapitalSi mcire aqcionerebis kuTvnil aqciaTa samarTliani fasis gansazRvras. 
Tu samarTliani fasi gansazRvruli iqneboda saaqcio sazogadoebis wesdebis da 
ara damoukidebeli eqspertebis an sabrokero kompaniebis mier, aqciaTa umciresobis 
mflobel aqcionerebs waerTmeodaT SesaZlebloba, gaesaCivrebinaT aqciaTa Rire-
buleba sasamarTloSi. 

saqmeSi ̀ avTandil lomTaZe da merab xelaZe saqarTvelos prezidentis winaaRmdeg“33 
sakonstitucio sasamarTlom Seiswavla saqme, romelic mosarCelem waradgina 1997 
wels ganxorcielebuli saxelmwifo sawarmoebis privatizaciis procesTan dakav-
SirebiT da romlis Sedegadac warmoiqmna mosarCele kompania. amgvarad, Sps `saq-
milsadenmSenma“ moipova sakuTrebis uflebebi saxelmwifo sawarmoze da gaxda, misi 
azriT, SeZenili sakuTrebis kanonieri memkvidre da ara warmomadgeneli. mosarCele 
miiCnevda, rom misi sakuTrebis uflebebi, romlebic daculia konstituciis 21-e 
muxlis Tanaxmad, pirdapir iqna Selaxuli. radgan axlad Seqmnil sawarmos uxde-

32 saqarTvelos moqalaqeebi – zaur elaSvili, suliko maSia, rusudan gogia da sxvebi da saqarTvelos saxalxo 
damcveli saqarTvelos parlamentis winaaRmdeg, 2007 w. 18 maisi, saqmeebi π 2/1/370, 382, 390, 402, 405, gamo-
qveynebulia saqarTvelos respublikaSi da kodeqsebis monacemTa bazaSi.
33 «avTandil lomTaZe da merab xelaZe saqarTvelos prezidentis winaaRmdeg», 2003 w. 5 maisis gadawyvetileba, 
saqme π 2/5/172-198, gamoqveynebulia JurnalSi ‘adamiani da konstitucia’ da kodeqsebis monacemTa bazaSi.
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boda gadaexada kompensacia TanamSromlisTvis miyenebuli zaralisTvis, romelic 
saxelmwifo sawarmoSi iyo adre dasaqmebuli. sasamarTlom ar gaiziara mosarCe-
lis mtkiceba imis Taobaze, rom sawarmos privatizaciis Semdeg, saxelmwifo sawar-
mos TanamSromlis janmrTelobisTvis miyenebuli zianis kompensacia unda ganxor-
cieldes saxelmwifos mier. sakonstitucio sasamarTlom miiCnia, rom privatizacia 
warmoadgenda saxelmwifo sakuTrebaze uflebaTa mopovebas fizikuri Tu iuridiu-
li pirebis an maTi gaerTianebebis mier, privatizacia gulisxmobda ara mxolod 
sakuTrebis uflebebis (aqtivebis) mopovebas, aramed movaleobaTa (valdebulebaTa) 
miRebasac. Sesabamisad, sasamarTlom ar daadgina sakuTrebis uflebis darRvevis 
faqti, radgan ganmcxadebelma miiRo valdebuleba, gadaexada kompensacia mis mier 
privatizebuli sawarmos yofili TanamSromlis janmrTelobisTvis miyenebuli zia-
nisaTvis.

sakonstitucio sasamarTlos mier gadawyvetil kidev erT saqmeSi, moqalaqeebi 
vano sisauri, tariman maRraZe da zurab mWedliSvili saqarTvelos prezidentis 
winaaRmdeg34 sasamarTlom xazi gausva im garemoebas, rom konstituciis muxli 21-
is Tanaxmad, sakuTrebis konfiskacia ganxorcielda sazogadoebrivi saWiroebis sa-
fuZvelze, kanonis mier pirdapir gansazRvrul garemoebebSi, sasamarTlo gadawy-
vetilebis mixedviT an gadaudebeli saWiroebis SemTxvevaSi, rac gansazRvrulia 
organuli kanoniT da mxolod saTanado kompensaciis TanxlebiT. amgvarad, sajaro 
gaerTianebis sakuTrebis gasxviseba aRmasrulebeli xelisuflebis aqtis Tanaxmad 
da Sesabamisi safuZvlebis gareSe safrTxeSi agdebs sakuTrebis universalur ufle-
bas, romelic daculia konstituciiT, ramdenadac gaerTianebis wevrebs waerTvaT 
SesaZlebloba, gamoeyenebinaT maT mier wlebis ganmavlobaSi Seqmnili materialuri 
saSualebebi. gansaxilveli aqti, romelsac emyareboda sakuTrebaSi Careva, ar iyo 
registrirebuli iusticiis saministros mier normatiuli aqtebis saxelmwifo rees-
trSi, radgan sakonstitucio sasamarTlos mxolod normatiuli aqtebis konstitu-
cionaluri bunebis gamokvleva SeuZlia. Tumca sakonstitucio sasamarTlom miiCnia, 
rom aqtis Sinaarsisa da misi moqmedebis sferos gaTvaliswinebiT SesaZlebeli iyo 
gansaxilveli aqtis konstitucionalurobis Sefaseba. am SemTxvevaSi sakonstitucio 
sasamarTlom miiCnia, rom premier-ministri ar iyo saTanadod uflebamosili, Zala-
dakargulad gamoecxadebina maSindeli uzenaesi organos mier miRebuli samarTle-
brivi aqti individualuri, piradi dekretiT da, Sesabamisad, ganmcxadeblis saku-
Trebis uflebebSi Careva ar atarebda kanonier xasiaTs. 

34 moqalaqeebi vani sisauri, tariman maRraZe da zurab mWedliSvili saqarTvelos prezidentis winaaRmdeg, 
1999 wlis 23 Tebervlis gadawyvetileba, saqme π 2/70-10, gamoqveynebulia JurnalSi `adamiani da konstitu-
cia“ da kodeqsebis monacemTa bazaSi. 
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daskvnebi

orive, evropis sasamarTlos precedentuli samarTali da saqarTvelos sakonsti-
tucio sasamarTlos praqtika icavs sakuTrebis sxvadasxva uflebebs, rac moicavs 
ekonomikur interesebs, gamomdinare qonebis daubrkoleblad gamoyenebis uflebi-
dan. konvenciis mier dadgenili testebi, sasamarTlos precedentuli samarTali, 
saqarTvelos konstitucia da saqarTvelos sakonstitucio sasamarTlos praqtika 
gansxvavdebian erTmaneTisagan. kerZod, konvencia iyenebs `samarTliani balansis“ 
cnebas gamoyenebul saSualebebsa da dasaxul miznebs Soris. saqarTvelos sakonsti-
tucio sasamarTlos praqtika iTvaliswinebs aucilebeli sazogadoebrivi saWiroe-
bis kriteriumebs sakuTrebis uflebebSi Carevis TvalsazrisiT. amas garda, evropis 
sasamarTlosa da saqarTvelos sakonstitucio sasamarTlos praqtika awesebs erTm-
niSvnelovan kriteriumebs, romlebic Seesabameba kanonierebis moTxovnebs sakuTre-
baSi CarevasTan mimarTebaSi da TviTneburi Carevis Tavidan acilebisTvis. amasTan, 
proceduruli da materialuri samarTali unda iyos gaTvaliswinebuli. damatebiT, 
sakuTrebis CamorTmevasTan dakavSirebul SemTxvevebSi, sasamarTloebi iTvaliswi-
neben im garemoebas, Tu ramdenad axlda kompensacia sakuTrebis aseT CamorTmevas 
imaTTvis, visi sakuTrebac daeqvemdebara konfiskacias. amgvarad, SesaZloa davas-
kvnaT, rom msgavsi midgomebi miRebulia evropis sasamarTlosa da saqarTvelos 
sakonstitucio sasamarTlos mier sakuTrebis uflebebSi CarevasTan dakavSirebul 
saqmeebSi da sakuTrebis uflebebis dacvasTan mimarTebaSi, miuxedavad im faqtisa, 
rom konvenciis π1 oqmis 1-li muxli da saqarTvelos konstituciis 21-e muxli war-
moadgenen gansxvavebul kriteriumebs imis dasadgenad, Tu ramdenad iqna darRveuli 
sakuTrebis ufleba saxelmwifos uflebamosili organoebis mier da ramdenad iyo 
is faqti TviTneburi. 

zogadad, evropis adamianis uflebaTa dacvis sasamarTlo da saqarTvelos sa-
konstitucio sasamarTlo sakuTrebis uflebis dacvis sakiTxs gansakuTrebuli 
sifrTxiliT udgebian, aanalizeben im garemoebas, Tu ramdenad aris sakuTrebis 
uflebaSi Careva dafuZnebuli kanonze da aseT SemTxvevaSi, ramdenadaa daculi 
ganxorcielebuli Carevisas samarTliani balansi sakuTrebis uflebasa da sajaro 
interess Soris. miuxedavad gansxvavebuli midgomebisa, orive sasamarTlos praqtika 
msgavsia miRebuli Sedegebis mixedviT. orive sasamarTlos moqmedeba uzrunvelyofs 
sakuTrebis uflebebis mkacr dacvas. msgavsi praqtikebis Tanaarseboba mniSvnelovani 
damamtkicebeli sabuTia imisa, rom orive sasamarTlo moqmedebs erTiani evropuli 
samarTlebrivi sivrcis farglebSi da xelmZRvanelobs unikaluri samarTlebrivi 
standartebiT. saWiroa orive sasamarTlos rolis jerovani dafaseba sakuTrebis 
uflebis dacvis TvalsazrisiT erovnul da evropul doneze, es warmoadgens erTia-
nobis karg magaliTs qonebis daubrkoleblad gamoyenebis uflebis dacvisas evro-
pul da erovnul doneebze. 


