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1. Wording and Structure of Provision
Article 8 of the European Convention on Human 

Rights (hereinafter ECHR) provides for protection of 
home in its English text, whereas the French version 
of the text, being equally official, uses the word domi-
cile to express the same meaning and notion. This is 
worth noting at the very beginning of this essay be-
cause of the fact that it was the French text of the 
ECHR, rather than the English one, which enabled the 
emergence of the protection of business premises in 
the European Law of Human Rights.

Article 8(1) ECHR reads in the English version:
“Everyone has the right to respect for his private 

and family life, his home and his correspondence.”
The French version reads:
“Toute personne a droit au respect de sa vie privée 

et familiale, de son domicile et de sa correspond-
ance.”

The structure of Article 8 basically corresponds 
with those of the following three articles of the ECHR. 
What they have in common is to be found in the same 
line of proceeding and reasoning when applying the 
provisions.

The main issue in that respect is whether there had 
been an interference with a right guaranteed by the 
ECHR. If so, the questions to follow are whether such 
interference was based on law, and had a legitimate 
aim, and finally whether it was necessary in a demo-
cratic society, or in other words, whether the inter-
ference was proportional to the aim pursued (Leach, 
281-4). In practice however, it is mostly the last one of 
the issues, which has been mentioned here, that the 
European Court of Human Rights (hereinafter Court) 
uses as a prerequisite for its verdicts. The proportion-
ality is by far preponderant if compared to the other 
two. 

The earliest case in which the Court had to deal 
with the problem of interfering with business premis-
es was an English one, in which the Court gave judg-
ment in 1989. In the judgment the Court drew a line 
between its own competence and the one of a mem-
ber-state, being a Contracting Party to the ECHR, i.e. 
the Court ruled on the margin of appreciation left to 
the member-states in respect of Article 8 ECHR.

2. Margin of Appreciation
The case of 1989 that has just been mentioned, 

and stands the first in the line of relevant precedents, 
was the Chappell case.1It concerned a procedural 
remedy, developed in England in the seventies of the 
last century under the name of Anton Piller order. The 
remedy was called after the name of a 1976 case in 
which the Court of Appeal approved its use for the 
first time. 

An Anton Piller order is an interlocutory measure 
of a provisional nature, which is granted in civil pro-
ceedings pending the trial of the action on the merits. 
Its purpose is to preserve for the trial on merits the 
evidence in possession of the defendant or prospec-
tive defendant. Its essence is surprise, for it applies 
without notice to the defendant and without him be-
ing heard. It usually applies at the very outset of the 
proceedings.

Before issuing an Anton Piller order an English 
court of law must be satisfied that a.) the plaintiff has 
made out an extremely strong prima facie case that 
his claim will succeed on the merits, b.) the actual 
or potential damage is very serious for the plaintiff, 
and c.) there is clear evidence that the defendant has 
in his possession incriminating documents or things, 
and that there is a real possibility that, if he is warned 
in advance he may destroy such material.

An Anton Piller order is issued to a private party in 
civil proceedings, and it must be distinguished from 
a search warrant that police obtains in criminal pro-
ceedings, for the former confers no right of forcible 
1 Chappell v. The United Kingdom (app. No. 10461-83), judgment of 30. 
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entry onto premises. A refusal to comply with the or-
der will expose the defendant to the risk of proceed-
ings for contempt of court on the motion of the plain-
tiff. However it is common practice to arrange for a 
policeman to be present outside the premises when 
an Anton Piller order is being executed, with a view to 
forestalling any breach of the peace.

The story of the Chappell case begins at the end of 
February 1981, when an Anton Piller order was grant-
ed. It was executed at the beginning of March of the 
same year. Mr. Chappell was running a video club and 
the plaintiffs, who managed to obtain an Anton Piller 
order against him, had alleged that Mr. Chappell had 
in possession video cassettes of three films to which 
the plaintiffs owned the copyright.

The plaintiffs had also informed the police on the 
fact that Mr. Chappell allegedly possessed some por-
nographic video films. For that reason the police ob-
tained a warrant to search Mr. Chappell’s premises.

The peculiarity of the Chappell case was that the 
Anton Piller order and the police search warrant 
were executed simultaneously. The English courts of 
law ruled in subsequent proceedings that “there was 
nothing inherently wrong with the mode of execution 
of the Anton Piller order”, except that it’s executing at 
the same time with the search warrant “made it more 
oppressive than it should have been”. The Court of 
Appeal maintained such a conclusion of the first in-
stance court, and rejected Mr. Chappell’s appeal, re-
fusing at the same time leave to appeal to the House 
of Lords. In October 1982 Mr. Chappell lodged an ap-
plication with the Court in Strasbourg, complaining of 
an alleged violation of Article 8 ECHR.

For the purpose of our analysis it should be pointed 
out that Mr. Chappell was running his business in his 
own premises, which also served partly as his place of 
residence (Heringa and Zwaak, in Van Dijk e.a.723).

Before the Court it was clear that there had been 
an interference with the applicant’s rights protected 
by Article8 ECHR, but the Court arrived, together 
with the courts of law at national level, to the con-
clusion that the interference with applicant’s rights 
was in conformity with English law (Kastanas, 46). 
The Court also found that the order in question pur-
sued a legitimate aim, as well as that enough safe-
guards were provided at the domestic level for the 
applicant in respect of execution of the order. As the 
applicant had complained of simultaneous executions 
of the order and the police search warrant, the Court 
found in the paragraph 66 of the judgment that “the 
applicant made no request for one of the searches to 

be deferred until the other had been completed”. An-
other Court’s finding was that “Mr. Chappell was able 
to look after his interests whilst the order was being 
implemented”.

The Court’s ruling on the case therefore was that 
there had been no violation of Article 8 ECHR. The 
Court found grounds for such a ruling mostly in the 
field of proportionality (Kastanas, 63).

The Chappell case shows the effort of the Court to 
leave a certain margin of appreciation to a member-
state. The Court underlined in paragraph 54 of the 
judgment that its “power to review compliance with 
domestic law is limited”. Domestic judgments were 
maintained, no violation was found in the case, and 
finally the main position of the Court towards the 
question of protecting business premises was that 
the Court should not intervene (Jacobs & White, 254). 
Unless there was no protection at all against searches 
at the national level, the margin of appreciation left 
to member-states posed an obstacle to the Court. 
That was especially the case if the Court found that 
a national legal system provided enough safeguards 
against arbitrariness.

It was only a couple of years later that the Court’s 
attitude altered. There have been meanwhile some 
moves in comparative law, which were made in diver-
gent directions.

3. Divergent Approaches in Comparative Law
Among approaches to the problem discussed here, 

existing in the times in which the Court rendered judg-
ment in the Chappell case, two should be mentioned 
in particular. One was made at the international, and 
the other at a national level. The latter was character-
istic for the country in which originated the case that 
was to represent the milestone in the evolution of the 
Court’s case law on the subject. 

It was only six months after the Court gave judg-
ment in the Chappell case that another European 
institution faced the problem of protection of busi-
ness premises. In the case Hoechst v. Commission the 
Court of Justice of the European Communities (CJEC) 
refused to give such protection on the grounds that a 
fundamental right was the one of inviolability of the 
home. As regards business premises the CJEC found 
considerable divergences between the legal systems 
of the member-states of the European Community of 
the time, considering both the nature and degree of 
protection. Besides, the CJEC found that there had 
been no case law of the European Court of Human 
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Rights on the subject.2 The CJEC ruled that the protec-
tion of Article 8 ECHR in respect of home could not be 
extended to business premises (Sudre, 407). The CJEC 
found no grounds for review of an act of an institution 
of the European Community (for grounds of review 
see Shaw, 499, 522-3).

The above mentioned approach was maintained by 
the CJEC in other judgments of the same year.3 

Quite opposite was the approach of German courts 
of law. They extensively interpreted constitutional 
guarantees of Article 13 of the Basic Law of Germany. 
Namely, the inviolability of home was considered to 
extend to business premises as well. That was also 
the position of the Federal Constitutional Court.4 

At the same time German legislation took identi-
cal stand. The Code of Criminal Procedure provided 
that home, as well as other premises belonging to a 
person not suspected of criminal offence, could be 
searched only on certain grounds specified by the 
law. The idea was the same as the one of the Federal 
Constitutional Court. Business premises were suscep-
tible of enjoying protection.5

The approaches of international instances thus dif-
fered from the one of the internal law of Germany 
when the case of Niemietz v. Germany came to the 
agenda of the European Court of Human Rights to-
wards the end of 1992.6

4. Posing the Rule
The Niemietz case was based on an application of 

a practicing lawyer from Freiburg im Breisgau in Ger-
many. The applicant, who also was a city councilor, 
was at the same time an activist of an anti-clerical 
group. The political party on the list of which he had 
been elected to the City Council used his address and 
the post box number for the purposes of the party 
and its mail.

An unknown person had posted a letter addressed 
to a judge, containing insult, from the applicant’s ad-
dress. The insult was connected to a case the judge had 
to try, having to do with matters relating to church tax-
es the anti-clerical groups were campaigning against. 
The fact rose suspicions that either the applicant or a 
client of his might be at the origin of the insult. The 
public prosecutor therefore obtained a warrant from 
2 Hoechst v. Commission [1989] ECR 2859, 2924
3 Dow Benelux v. Commission [1989] ECR 3137, 3157 and DowChemical 
Iberica and others v. Commission [1989] ECR 3165,3185
4 judgment of 13 October 1971, Entscheidungssammlung des Bundesver-
fassungsgerichts, vol. 32, 54
5 Article 103 Code of Criminal Procedure of the Federal Republic of Ger-
many
6 Niemietz v. Germany, app. No. 13710/88, judgment of 16 December 1992

a court of law to search the applicant’s law office. The 
search was executed in the presence of two office as-
sistants. The applicant had exhausted domestic legal 
remedies to challenge the search warrant before he 
lodged an application with the Court in Strasbourg.

The Court’s main finding in this case was that there 
had been an interference with applicant’s rights un-
der Article 8 ECHR. 

The Court also noted that in certain Contracting 
States the word “home” appearing in the English text 
of Article 8 ECHR had been “accepted as extending to 
business premises” (paragraph 30 of the judgment). 
Another remark made by the Court in the same para-
graph of the judgment was that “such an interpreta-
tion was fully consonant with the French text, since 
the word ‘domicile’ has a broader connotation than 
the word ‘home’ and may extend to a professional 
person’s office”.

The Court found that the interference with appli-
cant’s rights under the ECHR was in accordance with 
the law, and found no reason to question its legitimate 
aim, because the applicant did not contest it. Howev-
er, the Court’s ruling was that the interference was not 
proportionate to the aim pursued and that it was not 
necessary in a democratic society, because the search 
of a lawyer’s office was not accompanied by any spe-
cial procedural safeguards (paragraph 37). The Court 
consequently found a violation of Article 8 ECHR.

The judgment in Niemietz represented a milestone, 
and changed the course of evolution of the Court’s 
case law. It was for the first time that the Court grant-
ed protection to business premises of a physical per-
son (Heringa and Zwaak in Van Dijk, 723; Jacobs & 
White, 255; Renucci, 164). Business premises were 
granted protection against arbitrary searches ever 
since, and this approach became a rule.

5. Further Developments
The rule posed in the Niemietz case, providing for 

protection of business premises, has been followed 
by the Court ever since (5.1). However, there were 
judgments in which the Court extended its field of 
implementation (5.2).

5.1. Following the Rule
The rule in Niemietz was followed in Crémieux v. 

France.7 The applicant in the case was the chairman 
and managing director of a wholesale wine firm, with 
a head office in Marseilles. In course of investigations 
performed between 1976 and 1980 the French cus-
7 Crémieux v. France, ( app. No. 11471/85), judgment of 25 February 1993
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toms officers carried out eighty-three investigative 
operations, including searches of the head office of 
the applicant’s firm, as well as of his house. 

Criminal proceedings against the applicant ended 
with a fine he was charged to pay. His firm was also 
fined. The applicant complained at domestic level of 
a violation of Article 8 ECHR as early as before the 
investigating judge. In subsequent proceedings the 
Court of Appeal on one hand did not give a ruling on 
the issue. The Court of Cassation on the other hand 
ruled that there had been no violation of the provi-
sion. The applicant then lodged an application with 
the Court in Strasbourg.

The Court found that there had been an interfer-
ence with the applicant’s rights under Articleicle 8 
ECHR. It pursued a legitimate aim based in the law, 
but the Court concluded that the interference “could 
not be regarded as ‘necessary in a democratic soci-
ety’” (paragraph 36 of the judgment).

The Court reiterated its original approach to the 
subject, as expressed in the Chappell case, which was 
rooted in the idea of leaving the Contracting States a 
certain margin of appreciation in assessing the need 
for interference. However, the Court stressed in the 
judgment that such a margin went “hand in hand with 
European supervision” (paragraph 38). Stressing the 
idea of a European supervision, along with granting 
a margin of appreciation to a Contracting State was 
a new feature in the Court’s approach to the prob-
lem of searches and the control of their arbitrariness, 
in spite of the fact that the Court’s basic attitude to-
wards the problem was maintained.

The Court’s main reasoning was that the legislation 
and practice of searches “must afford adequate and 
effective safeguards against abuse” (paragraph 39). It 
should be pointed out that this approach was constant 
in the Court’s case law. The “safeguard test” applied 
as early as in the Chappell case, and it was followed in 
Niemietz. The existence of safeguards against abuse 
has always been essential for the Court’s assessment 
(see Jacobs & White, 255, mentioning some other 
cases in which the rule in Niemietz was followed for 
the same reason).

The Court found a violation of Article 8 ECHR, thus 
confirming its own previous reasoning and approach 
in respect of protection against arbitrary searches. 
However, it should be noted that in all cases we have 
commented so far the applicant was a physical per-
son. Another challenge for the Court was the ques-
tion of possible extension of protection of business 
premises to legal persons or companies.

5.2. Extending the Rule
The question of extending the rule in Niemietz 

granting protection to physical persons’ premises to 
those of companies was raised in a French case of the 
year 2002. It was the case of Société Colas Est.8 

The Government of France instructed the National 
Investigation Office to carry out a large-scale adminis-
trative investigation into the conduct of public works 
contractors. In November 1985 the inspectors carried 
out simultaneous raids on fifty-six companies with-
out authorization from the companies’ management 
and seized several thousands of documents. The ap-
plicant companies’ premises were among those af-
fected by the raid.

Before French courts of law the applicant compa-
nies contested the lawfulness of the searches and 
seizures carried out by inspectors without any judicial 
authorization, under an ordinance of 1945. They also 
relied on Article 8 ECHR. The Paris Court of Appeal 
found no breach of the latter. The applicant companies 
were fined and their appeal to the Court of Cassation 
was rejected. They turned to the Court in Strasbourg, 
complaining of alleged violation of Article 8 ECHR.

The Government of France contested applicability 
of the rule in Niemietz to this case. They stated that 
“although the Court had made clear that professional 
or business addresses were protected by Article 8, all 
the cases in which it had made that finding had con-
cerned premises where a natural person had carried 
an occupation” (Government’s view, as reproduced in 
paragraph 30 of the judgment).

The Government did not dispute the fact that legal 
entities could enjoy similar rights to those afforded 
to natural persons, but still insisted on the point that 
the former “could not claim a right to the protection 
of their professional or business premises with such 
force as an individual could in relation to his profes-
sional or business address” (paragraph 30).

At the same time the responding Government ac-
cepted that the exercise of inspection had amounted 
to interference with the applicant companies’ rights 
under Article 8 ECHR. The Government however 
maintained that there had been no risk of arbitrari-
ness, because the domestic courts’ review, although 
it took place ex post facto, was effective and genu-
ine. This was obviously stated in order to combat the 
“safeguard test” usually applied by the Court.

The Court found that sufficient safeguards had not 
existed in the legislation applicable at the time of the 
8 Société Colas Est and Others v. France (app. No. 37971/97), judgment of 
16 April 2002
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events, being the one dating back to 1945. It applied 
the rule in Niemietz as well as the safeguard test. 

The Court stated firstly that the ECHR was a living 
instrument. As such it must be interpreted in the light 
of present day conditions. Building on its dynamic 
interpretation the Court stated: “the time has come 
that in certain circumstances the rights guaranteed 
by Article 8 of the Convention may be construed as 
including the right to respect for a company’s regis-
tered office, branches or other business premises” 
(paragraph 41 of the judgment).

The Court found further on that the interference 
was in accordance with the law and that it pursued 
legitimate aims, such as the economic well-being of 
the country and prevention of crime.

Finally, the Court ruled that the interference with 
applicant companies’ rights was not necessary in a 
democratic society and found a breach of Article 8 
ECHR (Barkhuyisen/van Emmerik, 15-6). The Court re-
peated that the Contracting States enjoyed a certain 
margin of appreciation in assessing the need for in-
terference, but that it had to go hand in hand with the 
European supervision (for the necessity of European 
supervision as regards the margin of appreciation of a 
member-state see D.Popović, 112).

Applying the safeguard test the Court stated the 
necessity of affording “adequate and effective safe-
guards against abuse” (paragraph 48). The Court’s 
verdict therefore was (paragraph 49): “even suppos-
ing that the entitlement to interfere may be more far 
reaching where the business premises of a juristic 
person are concerned, the Court considers, having 
regard to the manner of proceeding outlined above, 
that the impugned operations in the completion field 
cannot be regarded as strictly proportionate to the 
legitimate aims pursued”. 

By such an approach the Court extended the rule 
in Niemietz to apply to legal persons and companies 
as regards protection of their respective business 
premises (Heringa and Zwaak in Van Dijk e.a. 723). 
This was a significant step further in the development 
of the Court’s case law.

6. Limits of Protection
In the most recent evolution of the Court’s case law 

on the subject the Court had to put some limits to the 
interpretation of the terms of protection of business 
premises under Article 8 ECHR. This was done in 2005 
in the case Leveau and Fillon v. France.9

9 Leveau and Fillon v. France (app. Nos. 63512/00 and 63513/00), judg-
ment of 6. September 2005

The case was somewhat peculiar and the appli-
cants, although represented by the same practicing 
lawyer, had certain nuances in their claims before the 
Court. The applicants were farmers, each of them en-
gaged in the same sort of agricultural business, name-
ly raising pork for the meat industry. Their business is 
subject to inspection of the direction for veterinary 
services.

The first applicant, Mr. Leveau, owns together with 
his wife a limited company and has a farm situated 
in a municipality neighbouring the one he lives in. 
The farm is several kilometers away from his flat. On 
a certain date in February 1997 an inspector visited 
the farm in order to perform control in respect of the 
protection of environment. The applicant arrived at 
the farm while the inspection had been in course. 
The inspector counted the pigs on the farm and found 
210 of them. This led to the conclusion that the farm 
should fall within the category of those raising more 
than 40 and less than 450 pigs. The applicant was un-
able to present any administrative act allowing him 
to do so.

Mr. Leveau claimed before a tribunal of the first 
instance that the inspector’s visit had not been an-
nounced in advance, as well as that the number of 
pigs counted was not precise enough. At the same 
time he objected to a violation of his domicile. The 
tribunal found that there had been no violation of the 
domicile.

The Court of Appeal ruled that the domicile as a 
matter of fact may include the intimacy of profession-
al or commercial activities of a person, but that the 
“pork stables designated exclusively to raising pork 
could by no means be considered domicile in terms 
of Article 8 ECHR”, as the applicant had claimed. 

The Court of Cassation rejected the applicant’s sec-
ond appeal on the grounds that the inspector’s visits, 
being based on legislation aiming to protect environ-
ment, did not fall within the scope of either perquisite 
or domicile searches. Mr. Leveau subsequently lodged 
an application with the Court in Strasbourg alleging 
violation of Article 8 ECHR.

The second applicant, Mr. Fillon, was in a slightly 
different situation. His farm was a part of a block of 
several buildings, which also included his private resi-
dence.

An inspector’s visit to the farm took place in the 
presence of the second applicant. The inspector 
found that there had been more than 450 pigs at 
the farm. Actually they were at a number of around 
600. For such a number of pigs the second applicant 
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needed a prefectorial authorization he was unable to 
produce. He was also fined in criminal proceedings, 
before turning to Strasbourg. 

Before domestic courts of law Mr. Fillon claimed 
his domicile had been violated. The Court of Appeal 
found that the place of agricultural production, the 
only one visited by the inspector, was separated from 
Mr. Fillon’s place of dwelling.

The Court of Cassation took the same stand as in 
Mr. Leveau’s case and ruled that the inspector’s visit 
did not fall within the scope of either perquisite or 
domicile searches.

Before the Court in Strasbourg the first appli-
cant maintained his allegation that his professional 
domicile had been violated by the inspector’s unan-
nounced visit. The second applicant alleged that the 
farm represented a part of a block of buildings, which 
in its entirety was his domicile. He also alleged a viola-
tion of domicile under Article 8 ECHR.

The Court found that the notion of domicile as un-
derstood in Niemietz was applicable in the sense that 
it included an office or a cabinet of a person exercis-
ing a liberal profession. The Court also underlined the 
existence of the rule in Chappell that a search per-
formed at the same time at home of a physical person 
and in the offices belonging to him/her may consti-
tute an interference with the person’s rights under 
Article 8 ECHR. To this the Court added the rule in 
Société Colas Est, which says that Article 8 ECHR may 
be interpreted in such a way as to include business 
premises. 

The Court found that inspectors’ visits had taken 
place in accordance with the law, namely with the 
legislation on environmental protection. They had 
had a legitimate aim to achieve such protection. 
Whether such an interference with applicants’ rights 
was proportionate to the goal pursued and necessary 
in a democratic society was a question that basically 
concerned the notion of domicile, as it could be at-
tributed to the premises in this particular case.

The Court admitted the possibility of enlarging the 
notion of domicile as regards the implementation of 
Article 8 ECHR in such a way as to include business 
premises. However, the Court found that allegations 
of the applicants in this case were groundless.

The first applicant alleged that his domicile consist-
ed of different premises, being kilometers away from 
one another, and belonging to different municipali-
ties. Furthermore, the first applicant in this case was 
a physical person, the owner of a limited company. 
The premises visited by the inspector belong to the 

company and not to the applicant. On those grounds 
the Court found that there had been no violation of 
domicile under Article 8 ECHR. It was Mr. Leveau, a 
physical person, who lodged the application and not 
the limited company, the owner of the premises vis-
ited.

In the case of the second applicant the Court found 
that although the premises serving for agricultural 
production were adjacent to those being the appli-
cant’s place of residence, forming the same block of 
houses, it was only the stable that had been visited 
by the inspector and not the office in which the ap-
plicant usually runs his business.

For all those reasons the Court found that pork 
stables could by no means fall within the concept of 
domicile, not even in terms of protection of business 
premises, as developed under Article 8 ECHR, and is-
sued a decision of inadmissibility of both applications.

The applicants’ efforts in this case were on one 
hand to make use of a larger definition of the notion 
of domicile, and on the other to return to the idea of 
home in the English sense of the word. Those tenden-
cies were to some extent contradictory, and the Court 
had to put limits to the use of a concept developed in 
its own case law. The fact that it applied to business 
premises could not go so far as to leave the whole 
concept of protection without any limits or control, as 
regards its meaning, that had inevitably to be found 
within logical considerations.

7. Conclusions
Protecting business premises is an achievement of 

the European Law of Human Rights, which emerged 
in the case law of the Court. Its legal basis is Article 
8 ECHR.

Conditions of protection of business premises are 
those that usually apply to the cases before the Court 
in which Article 8 ECHR is invoked. A margin of ap-
preciation is left to member-states as regards the as-
sessment of a need for interference with the rights 
guaranteed by that provision. Such a margin is limited 
by a technique of European supervision that might be 
called the safeguard test. The Court always considers 
the existence and effectiveness of domestic remedies 
providing safeguards against arbitrariness in case of 
searches. If they either lack or fail to be effective at 
national level the Court is inclined to finding a viola-
tion of Article 8 ECHR. 

Throughout the evolution of the Court’s case law 
the scope of protection of business premises was en-
larged in respect of persons entitled of claiming it. In 
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the beginning only physical persons had such a possi-
bility, whereas in the Court’s case law as it now stands 
companies, i.e. legal persons are also entitled to claim 
protection.

Last but not least, the Court’s case law in its most 
recent developments had to face the question of 
extension of the concept of business premises. The 
Court refused to include into it places where some 
sort of production was performed, because they 
could not fit an everyday and logical notion of a domi-
cile, not even in the French sense of domicile profes-
sionel. The latter seems to be limited to premises that 
might be considered to be those where running busi-
ness effectively takes place.

(Lausanne, July 2008)
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