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Editorial note

Due to the technical error the title of the article by Ms. Keti Eremadze was published incorrectly 
in the second issue of CLR, the original name of the article was: Regarding the Constitutionality of 
Article 3.1 of the Criminal Code of Georgia – problem in the judgement of the Constitutional Court 
of Georgia, the dissenting opinion on it, or the impugned provision?
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THE EUROPEAN COURT 
OF HUMAN RIGHTS IS FIFTY
RECENT TRENDS IN 
THE COURT’S JURISPRUDENCE1

Françoise Tulkens
Judge at the European Court of Human Rights2*

President of the Second Section.

The European Convention on Human Rights (ECHR) is more than ever our common herit-
age (“patrimoine”) and in this respect we share a common responsibility at national and 
international level. As René Cassin noted in 1950, the Convention rights are the seeds of 
peace. They are also the “essential bridges to building the future” as defined by the Presi-
dent at the inauguration of the new Court of Human Rights on the 3rd of November 1998. 
Nowadays, accession to the Convention is a prerequisite for joining the Council of Europe, 
formed in 1949 (in circumstances that warrant recall) in the aftermath of the Second World 
War. It has now opened its doors to an enlarged Europe stretching from Vladivostock to 
Coimbra so that it is important to hold fast to the “principles of pluralism, tolerance and 
broadmindedness without which there is no democratic society”. 

Today, perhaps the real issue here is how rights – especially human rights – are to be 
taken “seriously” to borrow Dworkin’s expression3. Human rights are neither an ideology 
nor a system of thought. If they are to have any meaningful bearing on the life of individu-
als and communities, they must be translated into action. This means that the recognition 
of human rights is inseparable from the machinery used to ensure their respect and protec-
tion. Against this background, the text of the Convention operates at two levels: the rights 

1 The judgments and decisions of the European Court of Human Rights referred to in the text are available on the Court’s internet website, 
in the Hudoc database, at: www.echr.coe.int/echr/en/hudoc/
2 This reflects my personal view, and not that of the Court.
3 R. Dworkin, Taking rights seriously, Cambridge, Harvard University Press, 1977.
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guaranteed and the guarantee of the rights. In addition to laying down a catalogue of civil 
and political rights and freedoms, the Convention sets up a mechanism for the enforce-
ment of the obligations entered into by Contracting States. These two levels will form the 
two parts of my contribution. Through the question of effectiveness, I will refer in the first 
part to the substantial rights contained in the European Convention on Human Rights and 
Fundamental Freedoms and to the main issues at stake today. In the second part, I will 
highlight several procedural issues which are significant in the enforcement of these rights 
by the European Court of Human Rights. 

I. THE RIGHTS GUARANTEED: THE CONVENTION AS A LIVING INSTRUMENT

The rights guaranteed are contained in section 1 of The European Convention the Pre-
amble to which traces the outlines of a European ordre public. These rights and freedoms 
“are the foundation of justice and peace in the world” and are best maintained “by an 
effective political democracy”. Democratic society is the focal point of human rights, the 
unifying force within a Europe of human rights in which the Convention acts as a basic law. 
Democracy is the central value of European ordre public. It would be a mistake to see these 
references in the Preamble as merely rhetorical. In interpreting and applying the Conven-
tion, the institutions of the Convention’s supervisory machinery have given more concrete 
form to the role of the principle in a democratic society. Yet much remains to be done 
for, as C. Lefort has said, democracy is “ce régime inouï qui fait l’expérience historique de 
l’indétermination de ses repères”4.

If human rights constitute a “bedrock of principles” on which democratic political 
regimes are built, what form do they take? We have at our disposal the range of rights 
enumerated in Articles 2 to 12 of the Convention, with which everyone is familiar. The 
provision of an effective remedy for violations of the rights and freedoms thus guar-
anteed (Art. 13) and the prohibition on any discrimination in their enjoyment on any 
ground (Art. 14) provide the natural complements to the recognition of civil and political 
rights.

As legal theorists have observed, the law must be stable yet it cannot stand still5. Ad-
aptation and modification have been constant features of the Convention since 1950 and 
continue to be so today. Furthermore, the Court’s reaffirmation of the dynamic principle of 

4 Cl. Lefort, Essai sur la politique, Paris, Seuil, 1986, p. 29.
5 Attributed to Roscoe Pound in his book Interpretations of legal history, New York, MacMillan, 1923.
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interpretation has ensured that issues are considered in the context of our contemporary 
society and this has lead to many pioneering judgments. 

A. As far as general principles (“principes directeurs”) are concerned, there are two ma-
jor trends in the recent case-law of the Court, namely the development of positive obliga-
tions (1), and the application of the Convention in the private sphere (2).

1. POSITIVE OBLIGATIONS

Increasingly, a requirement that States take action is now being added to the traditional 
requirement that they be passive. This requirement takes the form of positive obligations 
for the State to adopt practical or legal (legislative, administrative or judicial) measures 
which are aimed at guaranteeing the effective protection of the rights and freedoms recog-
nised. We have numerous examples of this development. 

a. As regards the typology, positive obligations can be substantive or procedural.

The first obligations require States to take substantive measures, such as for example 
providing medical care in prison, legally recognizing the status of transsexuals6, or estab-
lishing the biological paternity of a stillborn child7. It is probably the right to private and 
family life which has most benefited from this growth of positive obligations8. 

In certain circumstances, positive obligations do include obligations to take preventive 
action up to and including inter-individual relations. The Osman v. the United Kingdom 
judgment of 28 October 1998 is the seminal decision which first sought to define the extent 
of the positive duty on the authorities to protect potential victims of crime: “it must be es-
tablished (…) that the authorities knew or ought to have known at the time of the existence 
of a real and immediate risk to the life of an identified individual or individuals from the 
criminal acts of a third party and that they failed to take measures within the scope of their 
powers which, judged reasonably, might have been expected to avoid that risk”9. Never-
theless, the Court has always emphasised that such a principle should not be interpreted in 

6 ECtHR (GC), Christine Goodwin v. the United Kingdom, judgment of 11 July 2002.
7 ECtHR, Znamenskaya v. Russia, judgment of 2 June 2005.
8 F. Sudre, Droit européen et international des droits de l’homme, Paris, PUF, 8th edition, 2006, p. 241, no. 166.
9 ECtHR, Osman v. the United Kingdom, judgment of 28 October 1998, § 116.
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a way which creates an impossible or disproportionate burden on the authorities. In this re-
spect, the major interest of the judgment Z and Others v. the United Kingdom pronounced 
by the Grand Chamber on 10 May 2001 is to confirm once again that Article 3 imposes on 
the State a positive obligation to protect the people within their jurisdiction – through the 
appropriate action of the social services – against inhuman treatment administered by pri-
vate individuals (in casu by the father-in-law on his children). This leads us to the vertical 
application of the Convention.

Another recent example of the obligation to take preventive measures can be found in 
the Renolde v. France judgment of 16 October 2008 concerning the suicide of a prisoner.

b.  The second set of obligations require States to establish internal procedures, in order to 
provide for protection and / or redress by the Convention. The European Court, in its recent 
case-law, increasingly emphasises the procedural requirements of human rights, which are 
moving towards new directions.

Procedural fairness.  In the McMichael v. the United Kingdom judgment of 24 Febru-
ary 1995, the Court established the important principle that the decision-making process 
in childcare matters must afford sufficient procedural protection of the parties’ interests. 
Therefore, particular attention should be paid to the procedural fairness of the decision-
making process regarding parents and other members of the family, whose relationship 
with a child has been subject to interference. In some cases, this procedural obligation is 
concerned with the necessity, at domestic level, to involve the parties in the proceedings, 
and in particular in the legal proceedings, where fundamental rights are at stake. So, for 
example, as regards children’s placement, the Court, before turning to the State’s margin 
of appreciation, will make sure that the judicial authorities have taken care to accompany 
their decision with all the possible guarantees, particularly by enabling the parties to play 
an effective part in the decision-making process (communication of the reports, attend-
ance at the hearing, assistance by a lawyer, and so on)10. 

The procedural aspect of Article 2 was also at issue in the Slimani v. France judgment of 
27 July 2004. The applicant’s partner had died in a detention centre while awaiting depor-
tation. Although the Court found that the applicant had failed to exhaust domestic rem-
edies with regard to her substantive complaints under Articles 2 and 3, it held that there 
had been a procedural violation in so far as she had not had automatic access to the inquiry 
into the cause of death. It was insufficient, in the Court’s view, that the applicant could 
have lodged a criminal complaint and joined those proceedings. Thus, whenever there was 
a suspicious death in custody, the deceased’s next-of-kin should not be obliged to take the 

10 ECtHR, Moser v. Austria, judgment of 21 September 2006, § 72.
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initiative in lodging a formal complaint or assuming responsibility for investigation pro-
ceedings. Article 2 required that the next-of-kin be automatically involved with the official 
investigation opened by the authorities into the cause of death.

What are the major benefits of the procedural approach taken by the Court? To my 
mind, the benefits lie in the objectivity and credibility accorded to the control of the Court. 
Today more than ever, the Court is involved in very sensitive cases and its distance from 
them and the facts renders it less able to resolve them. Whether or not to place a child out-
side his family or arbitrating between economics and the environment in the night flights 
problem are both questions that, to be resolved, assume a proximity with the facts and the 
social reality. In this regard, the proceduralization movement is able to give meaning to the 
margin of appreciation in adding a condition: before accepting the assessment of the State, 
the Court will check that the State has taken every opportunity to reach the right decision. 
In a certain way, the development of the procedural requirement could appear as the natu-
ral and fruitful corollary of the margin of appreciation doctrine. 

In this respect, positive obligations extend the scope of control by the European judge, 
particularly towards economic, social and cultural rights. In the field of environment, in 
the Fadeyeva v. Russia judgment of 9 June 2005, the Court was required to scrutinize the 
extent of the positive obligations on the authorities to prevent environmental damage. 
The Court defined the test to be applied in this way: “(…) it is not the Court’s task to deter-
mine what exactly should have been done in the present situation to reduce pollution in 
a more efficient way. However, it is certainly in the Court’s jurisdiction to assess whether 
the Government approached the problem with due diligence and gave consideration to all 
the competing interests. In this respect the Court reiterates that the onus is on the State to 
justify a situation in which certain individuals bear a heavy burden on behalf of the rest of 
the community, using detailed and rigorous data”11.

Institute proceedings.  In other cases, the procedural positive obligation consists in the 
obligation, particularly in the absence of evidence (such as, for instance, in the applications 
against Russia concerning extra-judicial killings in Chechnya12), to open an investigation 
and to institute proceedings that can lead to the identification and, possibly, punishment of 
those responsible13. As regards Article 2 protecting the right to life, the leading case is the 
McCann and Others v. the United Kingdom judgment of 27 September 1995 since which the 
Court now imposes a duty to investigate suspicious deaths in many other cases. As regards 
Article 3, in the Labita v. Italy judgment of 6 April 2000, where the applicant complained 
inter alia of ill-treatments which were of a psychological nature and thus not leaving marks 

11 ECtHR, Fadeyeva v. Russia, judgment of 9 June 2005, § 128. See also, ECtHR, Giacomelli v. Italy, judgment of 2 November 2006, §§ 81, 
82, 83, 84.
12 ECtHR, Khachiev and Akaïeva v. Russia, judgment of 24 February 2005 (extra-judicial executions); ECtHR, Issaïeva, Youssoupova and 
Bazaïeva v. Russia, judgment of 24 February 2005 (aerial attacks); ECtHR, Issaïeva v. Russia (application no. 57950/00), judgment of 24 
February 2005 (missile in the humanitarian corridor).
13 ECtHR, Matko v. Slovenia, judgment of 2 November 2006.
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on the body, the Court found that there had been a violation of this provision in that no ef-
fective official investigation into the allegations had been held. The Paul & Audrey Edwards 
v. the United Kingdom judgment of 14 March 2002 – where the applicant alleged that the 
authorities had failed to protect the life of their son who had been killed by another de-
tainee while held in prison on remand – is of particular interest since the Court found both 
a substantial violation of Article 2 concerning the positive obligation to protect life and a 
procedural violation of Article 2 concerning the obligation to carry out effective investiga-
tion and explained what an effective investigation should be (independent, prompt, com-
plete, involvement of all the parties, and so on).

In some recent cases, such as the Okkali v. Turkey judgment of 17 October 2006 concern-
ing the ill-treatment of a twelve-year-old boy while in police custody and the Zeynep Özcan 
v. Turkey judgment of 20 February 2007 concerning the ill-treatment of a young woman at 
the police station, the Court considered that the criminal-law system, as applied in the ap-
plicant’s case, had proved to be far from rigorous and had had no dissuasive effect capable 
of ensuring the effective prevention of unlawful acts such as those complained of by the 
applicant. The Court accordingly found that the impugned criminal proceedings, in view of 
their outcome, had failed to provide appropriate redress for an infringement of the princi-
ple enshrined in Article 314. Here there is, in my view, a substantial problem: in principle or, 
better, historically, human rights are supposed to protect against the machinery of criminal 
law; today, the protection of human rights seems to require the intervention of criminal 
control. We have numerous examples of that. This said, one cannot fail to underline the 
profound effects of this movement within the general theory of human rights. In a word, 
rights would appear today to present both a defensive and an offensive facet. From that 
perspective, it is no longer the use of criminal proceedings that should be justified by the 
State but the absence of that use.

Finally, more generally, the duty of member States to set in place procedures at national 
level derives not only from their obligation under Article 1 of the Convention to secure the 
rights and freedoms set out in the Convention, but also from the underlying subsidiary 
character of the Convention system. States ratifying the Convention are not only under-
taking to refrain from certain conduct and in some cases to take positive action to protect 
rights and freedoms, they are also undertaking to provide the legal framework to allow 
prevention of or redress for Convention violations at national level.

14 ECtHR, Okkali v. Turkey, judgment of 17 October 2006; ECtHR, Zeynep Özcan v. Turkey, judgment of 20 February 2007.
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2. HORIZONTAL APPLICATION OF THE CONVENTION

Today, with the redefinition of the role of the State, human rights are being increasingly 
relied on in disputes between private individuals or groups – non-state actors – with the 
result that their horizontal application – individual against individual – is developing along-
side their vertical application – individual against State15. 

We have numerous examples of this development such as the case of Hatton and Oth-
ers v. the United Kingdom of 8 July 2003 concerning night noise disturbances emanating 
from the activities of private operators suffered by residents living near Heathrow airport: 
“the State’s responsibility in environmental cases may also arise from a failure to regulate 
private industry in a manner securing proper respect for the rights enshrined in Article 8 of 
the Convention”16. 

It is the same thing in the inadmissibility decision in the case of T.I. v. the United King-
dom of 7 March 2000 where the applicant “submits in particular that there are substan-
tial grounds for believing that, if returned to Sri Lanka, there is a real risk of facing treat-
ment contrary to Article 3 of the Convention at the hands of [among others] Tamil militant 
organisations”17. Here, the Court “indicates that the existence of [an] obligation [not to ex-
pel a person to a country where substantial grounds have been shown for believing that he 
would face a real risk of being subjected to treatment contrary to Article 3] is not depend-
ent on whether the source of the risk of the treatment stems from factors which involve 
the responsibility, direct or indirect, of the authorities of the receiving country. Having 
regard to the absolute character of the right guaranteed, Article 3 may extend to situations 
where the danger emanates from persons or groups of persons who are not public officials 
(…). In any such contexts, the Court must subject all the circumstances surrounding the 
case to a rigorous scrutiny”18.

The most extreme example of vertical application of the Convention can be seen in the 
Pla and Puncernau v. Andorra judgment of 13 July 2004 where the Court was faced, under 
Article 14 of the Convention, with the interpretation of an eminently private instrument 
such as a clause in a person’s will which prohibits the applicant, an adopted child, to in-
herit from his grandmother’s estate because he was not a child “of a lawful and canonical 
marriage”. Admittedly, the Court was not in theory required to settle disputes of a purely 
private nature. That being said, in exercising its European supervisory role, the Court could 

15 A. Clapham, Human rights in the private sphere, Oxford, Clarendon Press, 1993; Ph. Alston (ed.), Non-state actors and human rights, 
Oxford, Oxford University Press, Collected Courses of the Academy of European Law, 2005; A. Clapham, Human rights. Obligations of 
Non-state actors, Oxford, Oxford University Press, Collected Courses of the Academy of European Law, 2006, pp. 349 et seq.
16 ECtHR (GC), Hatton and Others v. the United Kingdom, judgment of 8 July 2003, § 119.
17 ECtHR, T.I. v. the United Kingdom, decision (inadmissible) of 7 March 2000, p. 11.
18 Ibid., p. 14.
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not remain passive where a national court’s interpretation of a legal act appeared unrea-
sonable, arbitrary or, as in the applicants’ case, blatantly inconsistent with the prohibition 
of discrimination established by Article 14 of the Convention and more broadly with prin-
ciples underlying the Convention. The Court did not discern any legitimate aim pursued by 
the decision in question or any objective and reasonable justification on which the distinc-
tion made by the domestic court might be based. In the Court’s view, an adopted child was 
in the same legal position as a biological child of his or her parents in all respects. The Court 
had stated on many occasions that very weighty reasons needed to be put forward before 
a difference in treatment on the ground of birth out of wedlock could be regarded as com-
patible with the Convention. It reiterated that the Convention was a living instrument, to 
be interpreted in the light of present-day conditions and that great importance was cur-
rently attached in the member States of the Council of Europe to the question of equality 
between children born in and out of wedlock regarding their civil rights. The Court there-
fore found that there had been a violation of Article 14 read in conjunction with Article 8. 

Furthermore the intervention of the State within individual relations very often raises, 
a conflict between rights and freedoms: one person’s freedom vs. the protection of the 
right to life of others19; right to respect of family life of parents vs. protection of the physi-
cal integrity of their children20; right to respect of private life of the mother vs. right of the 
child to know his origins21; right of freedom of expression of journalists vs. right of private 
life of citizens22. But, the most fundamental rights are not arranged in order of priority and 
there is no hierarchy among human rights. Therefore, such conflicts are among the most 
difficult since in the balance are (“plateaux de la balance”), are rights and freedoms which, 
a priori, deserve equal respect. Seductive as it may seem, ‘balancing’ may be closer to a 
slogan than to a methodology. It consists of weighing the rights in conflict against one an-
other, and affording a priority to the right which is considered to be of greater ‘value’. But 
the problems with this metaphor are well documented. The very image of having to ‘weigh’ 
one right against another presupposes that there would exist some common scale accord-
ing to which their respective importance (or ‘weight’) could be measured, which we know 
is not available in fact. Balancing the right to privacy, say, against freedom of expression, 
or the freedom of religion of a church against the freedom of expression of its employees, 
it has been said, “is more like judging whether a particular line is longer than a particular 
rock is heavy”23. This is the problem known among legal theorists as the problem of incom-
mensurability24.

19 ECtHR, Osman v. the United Kingdom, judgment of 28 October 1998, § 116.
20 ECtHR (GC), Z. and Others v. the United Kingdom, judgment of 10 May 2001, § 74.
21 ECtHR (GC), Odièvre v. France, judgment of 13 February 2003 (secret delivery).
22 ECtHR, Von Hannover v. Germany, judgment of 24 June 2004.
23 Bendix Autolite Cort. V. Midwesco Enterprises, Inc., et al., 486 U.S. 888, 897 (1988) (Scalia, J., diss.).
24 See, inter alia, R. Chang (ed), Incommensurability, incomparability and practical reason, Cambridge, Harvard University Press, 1997; 
and B. Frydman, Le sens des Lois, Brussels / Paris, Bruylant / L.G.D.J., 2005, p. 436; as well as the authors cited in the remainder of this 
section.
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So, today, conflicts of rights require original methods of resolution – but the structures 
for these are still to be built. We could go along the lines suggested by the German consti-
tutional lawyer K. Hesse, of the “practical compromise” (“concordance pratique”)25 which 
appear in a number of decisions of the Bundesverfassungsgericht. When we are confronted 
with conflicting rights, it is not appropriate to turn immediately to the scales in order to de-
termine which right is the “most weighty” and deserves to be sacrificed to the other rights. 
It seems better to see if some compromises, from both sides, could be reached in order 
to avoid sacrifice on either side. The originality of this approach is to encourage solutions 
which preserve, as far as possible, the two conflicting rights instead of trying to find a point 
of balance between them26. 

That is the meaning of the Öllinger v. Austria judgment of 29 June 2006. On 30 October 
1998 the applicant notified the Salzburg Federal Police Authority that, on All Saints’ Day (1 
November) 1998 from 9 a.m. until 1 p.m., he would be holding a meeting at the Salzburg 
municipal cemetery in front of the war memorial in commemoration of the Salzburg Jews 
killed by the SS during the Second World War. He noted that the meeting would coincide 
with the gathering of Comradeship IV (Kameradschaft IV), in memory of the SS soldiers 
killed in the Second World War. On 31 October 1998 the Salzburg Federal Police Author-
ity prohibited the meeting and, on 17 August 1999, the Salzburg Public Security Authority 
dismissed an appeal against that decision by the applicant. The police authority and public 
security authority considered the prohibition of the applicant’s assembly necessary in or-
der to prevent disturbances of the Comradeship IV commemoration meeting, which was 
considered a popular ceremony not requiring authorisation. “In [the] circumstances [of the 
case], the Court is not convinced by the Government’s argument that allowing both meet-
ings while taking preventive measures, such as ensuring police presence in order to keep 
the two assemblies apart, was not a viable alternative which would have preserved the ap-
plicant’s right to freedom of assembly while at the same time offering a sufficient degree of 
protection as regards the rights of the cemetery’s visitors”27.

B. As far as the substantive provisions of the Convention are concerned – the rights and 
freedoms themselves as they are enshrined in Part I of the Convention, Articles 2 to 18 – I will 
very briefly highlight the most significant developments for some articles28while showing how we 
are confronted with a number of new issues.

25 K. Hesse, Grundzüge des Verfassungsrechts der Bundesrepublik Deutschland, Heidelberg, C.F. Müller, 1984, 14th ed., nos. 71 et seq. On 
this “practical concordance”, see also, F. Müller, Discours de la méthode juridique, transl. from German by O. Jouanjan, Paris, PUF, 1996, 
pp. 285-287, and S. Van Drooghenbroeck, La proportionnalité dans le droit de la Convention européenne des droits de l’homme. Prendre 
l’idée simple au sérieux, Brussels, Publications des Facultés Universitaires Saint-Louis / Bruylant, 2001, p. 212 and pp. 709-710.
26 See O. De Schutter and Fr. Tulkens, “Rights in Conflict: the European Court of Human Rights as a Pragmatic Institution”, in E. Brems (ed.), 
Conflicts between Fundamental Rights, Antwerp, Intersentia, 2008, pp. 169-216.
27 ECtHR, Öllinger v. Austria, judgment of 29 June 2006, § 48.
28 For a general overview, see K. Reid, A Practitioner’s Guide to the European Convention on Human Rights, London, Sweet & Maxwell, 
3rd edition, 2008.
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1. LIBERTY RIGHTS

Article 2.  Right to life

Here, the main issues facing the Court are the beginning and the end of life. 

The Court has been faced with the difficult ethical, moral and social problems relating 
to the termination of life. A recent controversial case in Italy, involving the removal, at her 
parents’ request, of the feeding tube from Eluana Englaro, who had been in an irrevers-
ible vegetative state since a serious accident in 1992, reached the Court with a request 
coming from some pro-life associations to apply interim measures to prevent the removal. 
The request, however, failed, because the applicant associations do not have the status of 
victim29. 

Equally controversial was the case of Diane Pretty v. the United Kingdom which re-
sulted in a unanimous judgment on the merits. At the time of applying to the Court, Mrs 
Pretty was in the advanced stages of motor neurone disease. She claimed that the blan-
ket prohibition on assisted suicide in English law violated her right to life under Article 2 
of the Convention, a right which she unsuccessfully argued included the correlative right 
to choose when and how to end her life. She claimed also that the right to respect for pri-
vate life under Article 8 encompassed a right to personal autonomy in the sense of a right 
to make choices concerning one’s own body and to take action to avoid an undignified 
and distressing end to life. As to Article 2, the Court held that it “is not persuaded that 
the right to life guaranteed by Article 2 can be interpreted as involving a negative aspect” 
and that “Article 2 cannot, without a distortion of language, be interpreted as conferring 
the diametrically opposite right, namely a right to die”30. The Court accordingly “finds 
that no right to die, whether at the hands of a third person or with the assistance of a 
public authority, can be derived from Article 2 of the Convention”31. Regarding Article 8, 
while the Court did not exclude that the law had interfered with the applicant’s rights of 
personal autonomy, it found the interference to be justified in the interest of protecting 
the weak and vulnerable, who were not able to take informed decisions against action 
intended to end life32. 

As far as the beginning of life is concerned, in the Evans v. the United Kingdom judgment 
of 10 April 2007, the applicant complained that the provisions of English law requiring the 
embryos to be destroyed once her former partner withdrew his consent to their continued 
storage violated the embryos’ right to life, contrary to Article 2 of the Convention. Endors-

29 ECtHR, Ada Rossi and Others v. Italy, decision (inadmissible) of 16 December 2008.
30 ECtHR, Pretty v. the United Kingdom, judgment of 29 April 2002, § 39.
31 Ibid., § 40.
32 Ibid., § 74.
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ing the reasons given by the Chamber in its judgment of 7 March 2006, “the Grand Cham-
ber finds that the embryos (…) do not have a right to life within the meaning of Article 2, 
and that there has not, therefore, been a violation of that provision”33. This case also raised 
the question of consent to artificial insemination: “the Court finds that, in adopting in the 
1990 Act a clear and principled rule, which was explained to the parties and clearly set out 
in the forms they both signed, whereby the consent of either party might be withdrawn at 
any stage up to the point of implantation of an embryo, the United Kingdom did not exceed 
the margin of appreciation afforded to it or upset the fair balance required under Article 8 
of the Convention”34.

The issue of the adequacy of the legal system in protecting the foetus which had been 
destroyed as a result of negligence by a doctor, was examined by the Court in the case 
of Vo v. France35, the Court noting the sensitive problem of weighing up the various, and 
sometimes conflicting, rights and freedoms claimed by a woman, a mother or a father in 
relation to one another and vis-à-vis an unborn child. 

In the case of Tyşiac v. Poland, it was the procedural guarantees offered to a woman 
seeking to enforce her right to a therapeutic abortion under domestic law which were at 
the heart of the case36.

Article 3.  Prohibition of torture and inhuman or degrading treatment

We know the strength of this provision is that it can produce the knock-on effect (“un 
effet par ricochet”) of incorporating some other fields into the Convention. So this right 
may be used, indirectly, to deal with situations in which, with the turning away of people in 
despair (for instance, aliens), human dignity is at stake.

First of all, the new Court, at its very beginning, sent out a strong message. In the Selmou-
ni v. France judgment of 28 July 1999, in the context of a torture complaint involving the 
police, the Court emphasised that: “certain acts which were classified in the past as ‘inhu-
man and degrading treatment’ as opposed to ‘torture’ could be classified differently in 
future. It takes the view that the increasingly high standard being required in the area of 
the protection of human rights and fundamental liberties correspondingly and inevitably 
requires greater firmness in assessing breaches of the fundamental values of democratic 
societies”37. 

33 ECtHR (GC), Evans v. the United Kingdom, judgment of 10 April 2007, § 56.
34 ECtHR, Evans v. the United Kingdom, judgment of 7 March 2006, § 69. 
35 ECtHR (GC), Vo v. France, judgment of 8 July 2004.
36 ECtHR, Tyşiac v. Poland, judgment of 20 March 2007.
37 ECtHR (GC), Selmouni v. France, judgment of 28 July 1999, § 101.
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In my view, this provision plays an increasing role in all detention situations where peo-
ple are deprived of liberty. 

In cases involving police custody, an example of the “greater firmness” of the Court, is 
the Sheydayev v. Russia judgment of 7 December 2006, where the Court found that a situ-
ation where, during his stay in the police station the applicant was continuously beaten by 
up to five police officers who were trying to coerce him to confess to having committed an 
offence, amounted to torture38. 

However, since the Court decided for the first time, in the V. and T. v. the United King-
dom judgments of 16 December 1999, that “t]he question whether the purpose of the 
treatment was to humiliate or debase the victim is a further factor to be taken into ac-
count (…) but the absence of any such purpose cannot conclusively rule out a finding of a 
violation of Article 3”39, it opens the door to addressing the treatments in prison which are 
objectively inhuman or degrading: overpopulation, size of cells, poor condition and facili-
ties, sanitary and hygienic conditions, health, poverty, and so on. In my view, the leading 
case is the Kudla v. Poland judgment of 26 October 2000 where the Court held that: “un-
der this provision the State must ensure that a person is detained in conditions which are 
compatible with respect for his human dignity, (…) and that, given the practical demands of 
imprisonment, his health and well-being are adequately secured (…)”40.

And so, under Article 3 of the Convention, there were a number of cases concerning 
ill-treatment41 and conditions of detention42. In several judgments, the Court concluded 
that the treatment to which the applicants had been subjected amounted to torture43. 
The problem of keeping in detention individuals who were in poor health, elderly or very 
frail, had been addressed in Mouisel v. France44 and Hénaf v. France45. The Farbtuhs v. 
Latvia judgment of 2 December 2004 concerned an 83-year-old paraplegic convicted of 
crimes against humanity and genocide who had remained in prison for over a year after 
the prison authorities had acknowledged that they had neither the equipment nor the 

38 ECtHR, Sheydayev v. Russia, judgment of 7 December 2006. See also ECrtHR, Ölmez v. Turkey, judgment of 20 February 2007.
39 ECtHR (GC), V. v. the United Kingdom, judgment of 16 December 1999 § 71 in fine; ECtHR (GC), T. v. the United Kingdom, judgment of 
16 December 1999, § 69 in fine.
40 ECtHR (GC), Kudla v. Poland, judgment of 26 October 2000, § 94.
41 With regard to ill-treatment of detainees, see, for example, ECtHR, Çolak and Filizer v. Turkey, judgment of 8 January 2004, and ECrtHR, 
Balogh v. Hungary, judgment of 20 July 2004. See also ECtHR, Martinez Sala and Others v. Spain, judgment of 2 November 2004, in which 
the Court held that there had been a procedural violation but not a substantive violation. Several cases concerned ill-treatment during ar-
rest: ECtHR, R.L. and M.-J.D. v. France, judgment of 19 May 2004; ECtHR, Toteva v. Bulgaria, judgment of 19 May 2004; ECrtHR, Krastanov 
v. Bulgaria, judgment of 30 September 2004; ECrtHR, Barbu Anghelescu v. Romania, judgment of 5 October 2004.
42 See, for example, ECtHR, Iorgov v. Bulgaria and ECtHR, B. v. Bulgaria, judgments of 11 March 2004, concerning prisoners sentenced to 
death.
43 See ECtHR, Batı and Others v. Turkey, judgment of 3 June 2004; ECtHR (GC), Ilaşcu and Others v. Moldova and Russia, judgment of 8 July 
2004; ECtHR, Bursuc v. Romania, judgment of 12 October 2004; and ECtHR, Abdülsamet Yaman v. Turkey, judgment of 2 November 2004.
44 ECtHR, Mouisel v. France, judgment of 14 November 2002. The case concerned a prisoner undergoing treatment for cancer. The Court 
found a violation of Article 3
45 ECtHR, Hénaf v. France, judgment of 27 November 2003. The case concerned the conditions in which an elderly detainee was hospital-
ised. The Court found a violation of Article 3.
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staff to provide appropriate care. Despite medical reports recommending release, the 
domestic courts had refused to order it. The European Court held that there had been 
a violation of Article 3. In the Vincent v. France judgment of 24 October 2006, the Court 
found a violation of Article 3 of the Convention concerning the conditions of detention of 
a handicapped prisoner.

The Jalloh v. Germany judgment of 11 July 2006 is of great interest as regards the prob-
lem of forcible medical interventions. The applicant (a drug-trafficker) claimed that he had 
been subjected to inhuman and degrading treatment as a result of having been forcibly 
administered emetics by police officers, the aim being not therapeutic but legal (to obtain 
evidence of a crime). The Court considers that “any recourse to a forcible medical interven-
tion in order to obtain evidence of a crime must be convincingly justified on the facts of 
a particular case. This is especially true where the procedure is intended to retrieve from 
inside the individual’s body real evidence of the very crime of which he is suspected. The 
particularly intrusive nature of such an act requires a strict scrutiny of all the surrounding 
circumstances. In this connection, due regard must be had to the seriousness of the offence 
at issue. The authorities must also demonstrate that they took into consideration alterna-
tive methods of recovering the evidence. Furthermore, the procedure must not entail any 
risk of lasting detriment to a suspect’s health”46. In the present case, “the Court finds that 
the impugned measure attained the minimum level of severity required to bring it within 
the scope of Article 3. The authorities subjected the applicant to a grave interference with 
his physical and mental integrity against his will. They forced him to regurgitate, not for 
therapeutic reasons, but in order to retrieve evidence they could equally have obtained by 
less intrusive methods. The manner in which the impugned measure was carried out was li-
able to arouse in the applicant feelings of fear, anguish and inferiority that were capable of 
humiliating and debasing him. Furthermore, the procedure entailed risks to the applicant’s 
health, not least because of the failure to obtain a proper anamnesis beforehand. Although 
this was not the intention, the measure was implemented in a way which caused the appli-
cant both physical pain and mental suffering. He therefore has been subjected to inhuman 
and degrading treatment contrary to Article 3”47.

Finally, the impetus of the right to health in prison, combined with the evolutive inter-
pretation of Article 3 will raise new questions, particularly in terms of the dialogue which 
already exists between Article 3 and Articles 2 and 8 of the Convention. Thus, it may be 
asked whether application of the Makaratzis48 case-law will enable the Court to conclude 
in future that there has been a violation of Article 2 in cases where the deterioration of a 
prisoner’s health reaches such a stage that his or her survival is in doubt. Equally, the judg-

46 ECtHR (GC), Jalloh v. Germany, judgment of 11 July 2006, § 71.
47 Ibid., § 82.
48 ECtHR (GC), Makaratzis v. Greece, judgment of 20 December 2004, § 49: the text of the Article, read as a whole, “demonstrates that it 
covers not only intentional killing but also the situations where it is permitted to “use force” which may result, as an unintended outcome, 
in the deprivation of life”.
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ments in Jalloh v. Germany49 and Wainwright v. the United Kingdom50 show the increasingly 
close interaction between Articles 3 and 8 of the Convention in respect of the individual’s 
physical and psychological integrity. One can imagine that in the future the right to health 
in prison will move towards Articles 2 and 8 of the Convention. More generally, the ques-
tion arises as to the extent to which the case-law’s achievements in terms of the right to 
health in prison will, in years to come, influence other Convention provisions. In the future, 
will the European Court construct a simple “right to health” on the basis of the “right to 
health in prison”? Time will tell. What is certain is that “health” is already part of the Con-
vention landscape, and will stay there. 

Another field is asylum and expulsion procedures related to terrorism, among other 
things. . We are faced with the following paradox. It is obvious and widely accepted that 
terrorism in itself poses a threat to the enjoyment of some of the most fundamental 
human rights and values. In this respect, it is worth recalling that already in the Ireland 
v. the United Kingdom judgment of 18 January 1978, the Court pointed out that terror-
ist activities “are in clear disregard of human rights”51. The same is true in 2006: as J.-P. 
Costa recalls, “the Court has always considered terrorism as a flagrant violation of human 
rights”52. But the fight against terrorism, for its part, is also liable to erode a significant 
number of individual rights and freedoms. Some describe this paradox as the direct and 
indirect link between human rights and terrorism: the link is seen directly when terrorists 
kill or injure innocent civilians, deprive them of their freedom and damage their property 
or jeopardize collective goods such as national security and public order; the link is seen 
indirectly when a State’s response to terrorism leads to the adoption of policies and prac-
tices that could undermine fundamental rights53. It follows that States are confronted 
with a dual responsibility under the European Convention on Human Rights. On the one 
hand, they are under the obligation to combat terrorism effectively; on the other hand, 
they are under the obligation to respect human rights in the enforcement of anti- or 
counter-terrorism measures54. This is the gist of the Saadi v. Italy judgment of 28 Febru-
ary 2008: while the United Kingdom, which had exercised its right to intervene as third-

49 ECtHR (GC), Jalloh v. Germany, judgment of 11 July 2006.
50 ECtHR, Wainwright v. the United Kingdom, judgment of 26 September 2006. The case concerns searches of prison visitors in which 
they were not touched by prison staff. The Court preferred to apply Article 8 rather than Article 3, on the ground that there had been 
no physical contact between the staff and the applicants. The judgment implies that an infringement of physical and/or psychological 
integrity which does not attain the minimum threshold to entail a violation of Article 3 will give rise to the application of Article 8. Thus, 
Article 8 “serves as a substitute for Article 3” (see F. Sudre, « Droit de la Convention européenne des droits de l’homme », La Semaine 
juridique, no. 4 (2007), p. 21).
51 ECtHR, Ireland v. the United Kingdom judgment of 18 January 1978, § 149.
52 J.-P. Costa, “Placing human rights at the centre of the fight against terrorism – The viewpoint of a judge at the European Court of Hu-
man Rights”, in Directorate General of Human Rights, Proceedings of the high level seminar “Protecting human rights while fighting 
terrorism” (Strasbourg, 13-14 June 2005), Strasbourg, Council of Europe, 2006, p. 28.
53 S. Sottiaux, Terrorism and the Limitations of Rights. The European Convention on Human Rights and the United States Constitution, 
Hart Publishing, Oxford-Portland, 2008, p. 2.
54 See O. De Schutter and Fr. Tulkens, “Rights in Conflict: the European Court of Human Rights as a Pragmatic Institution”, op. cit., pp. 
184-186.
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party, was urging the Court to abandon the Chahal case-law, the Court (Grand Chamber) 
unanimously reaffirmed that the expulsion of the applicant, suspected but not convicted 
of terrorist activities, to Tunisia, where he faces a substantive risk of being subjected to 
torture, would constitute a violation of Article 3.

Article 4.  Prohibition of slavery and forced labour

In the landmark Siliadin v. France judgment of 26 July 2005, the Court for the first time 
applied this provision in a situation of domestic servitude – a young Togolese woman em-
ployed by a French couple in a situation that, in the Court’s eyes, amounted to servitude 
(she worked in their house for about fifteen hours each day, without a day off, for several 
years, without being paid, with no identity papers and immigration status). In this case, 
the Court confirms that States have positive obligations to adopt a criminal legislation that 
penalises the practices prohibited by Article 4 and to apply it in practice – this means effec-
tive prosecutions. A decisive factor was that neither slavery nor servitude were classified as 
offences as such under French criminal law. 

Article 5.  Right to liberty and security

In the case of Gusinskiy v. Russia55, the Court found not only a violation of Article 5 of 
the Convention but also a violation of Article 18 of the Convention, which provides that the 
restrictions permitted under the Convention “shall not be applied for any purpose other 
than those for which they have been prescribed”. An agreement which had been signed by 
an Acting Minister linked the dropping of certain charges against the applicant to the sale 
of his media company to a State-controlled company. The Court pointed out that “it is not 
the purpose of such public law matters as criminal proceedings and detention on remand 
to be used as part of commercial bargaining strategies” and found that the proposal for the 
agreement while the applicant was in detention strongly suggested that the prosecution 
was being used to intimidate him. Thus, although the detention was for the purpose of 
bringing the applicant before a competent court under Article 5 § 1 (c), it was also applied 
for other reasons.

Concerning the specific situation of psychiatric detention (Art. 5 § 1), the Storck v. Ger-
many judgment of 16 June 2005 is a leading case. At her father’s request, the applicant was 
confined in a locked ward at a private psychiatric institution, for more than twenty months. 
Noting that the applicant, who had attained the age of majority at the time of the acts, had 
not been placed under guardianship, had neither consented to her stay in the clinic nor 
to her medical treatment and had been brought back to the clinic by force by the police 

55 ECtHR, Gusinskiy v. Russia, judgment of 19 May 2004.
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after she had attempted to escape, the Court concludes, given the circumstances of this 
case, that the applicant was deprived of her liberty within the meaning of Article 5 § 156. 
The major contribution of this judgment is the extension of the scope of application of 
positive obligations to the right to liberty and security and meeting the necessity of provid-
ing an effective and complete protection of personal liberty in a democratic society. The 
national authorities thus bear the obligation to take positive measures in order to ensure 
the protection of vulnerable people and, in particular, to prevent deprivation of liberty of 
someone who would have had or should have had knowledge of the situation. Moreover, 
by the interplay of the “horizontal effect”, such an obligation applies also when interfer-
ences with an individual’s right to liberty are the result of acts by private persons, such as 
in the present case. The Court, furthermore, considers that, in the field of health as in that 
of education, the State Party cannot absolve itself of its responsibility by delegating its obli-
gations in this sphere to private bodies or individuals but remains under a duty to exercise 
supervision and control over the latter.

Article 6.  Right to a fair trial

Today, the main question is perhaps the applicability of Article 6 concerning the deter-
mination, on the one hand, of civil rights and obligations and, on the other hand, of any 
criminal charges. The case-law of the Court is experiencing an evolution in this respect.

As far as criminal charges are concerned, two recent different decisions are worth quot-
ing. In the Dogmoch v. Germany decision of 8 September 2006, concerning the freezing 
of assets, the Court noted that the attachment order was a provisional measure taken in 
the context of criminal investigations and primarily aimed at safeguarding claims which 
might later on be brought out by aggrieved third parties. If such claims did not exist, the or-
der could, furthermore, safeguard the later forfeiture of the assets. Such forfeiture would, 
however, have to be determined in separate proceedings following a criminal conviction. 
There was no indication that the attachment order as such had had any impact on the ap-
plicant’s criminal record. In these circumstances, the impugned decisions as such could not 
be regarded as a “determination of a criminal charge” against the applicant. Therefore, 
Article 6 § 1 under its criminal head did not apply57.

By comparison, the admissiblity decision Matyjek v. Poland of 30 May 2006 is an origi-
nal one since the Court decided that Article 6 was applicable to a lustration procedure. In 
the present case, this procedure aims only at punishing those who have failed to comply 
with the obligation to disclose to the public their past collaboration with the communist-
era secret services. As regards the degree of severity of the penalty, the Court notes that 

56 ECtHR, Storck v. Germany, judgment of 16 June 2005, §§ 76-77.
57 ECtHR, Dogmoch v. Germany, decision of 8 September 2006, p. 7.
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a judgment finding a lie in the lustration procedure leads to the dismissal of the person 
subject to lustration from the public function exercised by him or her and prevents this 
person from applying for a large number of public posts for a period of ten years. “It is 
true that neither imprisonment nor a fine can be imposed on someone who has been 
found to have submitted a false declaration. Nevertheless, the Court notes that the pro-
hibition on practising certain professions (political or legal) for a long period of time may 
have a very serious impact on a person, depriving him or her of the possibility of continu-
ing professional life. This may be well deserved, having regard to the historical context in 
Poland, but it does not alter the assessment of the seriousness of the imposed sanction. 
This sanction should thus be regarded as having at least partly punitive and deterrent 
character”58. 

The Ezeh and Connors v. the United Kingdom judgment of 9 October 2003 paved the 
way, in many countries, for the guarantees of the due process in disciplinary proceedings 
in prison. The Ganci v. Italy jugdment of 30 October 2003 completed the movement by ex-
tending the application of Article 6 to disputes over restrictions imposed on a prisoner, as 
some of them clearly fell within the scope of civil rights and obligations59.

As to civil rights and obligations, concerning the applicability of Article 6 to civil servants, 
the Vilho Eskelinen and Others v. Finland judgment of the Grand Chamber of 19 April 2007 
is of high importance since the Court “finds that the functional criterion adopted in the 
case of Pellegrin must be further developed. While it is in the interests of legal certainty, 
foreseeability and equality before the law that the Court should not depart, without good 
reason, from precedents laid down in previous cases, a failure by the Court to maintain a 
dynamic and evolutive approach would risk rendering it a bar to reform or improvement”60. 
Now, the Court held that “there will, in effect, be a presumption that Article 6 applies. It will 
be for the respondent Government to demonstrate, first, that a civil-servant applicant does 
not have a right of access to a court under national law and, second, that the exclusion of 
the rights under Article 6 for the civil servant is justified”61.

Turning now to the guarantees of Article 6, particularly the principle of due hearing 
of the parties (“le principe du contradictoire”), videoconference is becoming a sensitive 
issue, notably in large countries, where considerable distances separate the courts and 
tribunals. The Marcello Viola v. Italy judgment of 5 October 2006 is the leading judgment 
today. If the accused’s participation at the hearing by videoconference is not, in itself, in 
breach of the Convention, it is up to the Court to ensure that its use, in each individual 
case, pursues a legitimate aim, and that the arrangements for the conduct of the pro-

58 ECtHR, Matyjek v. Poland, decision of 30 May 2006, § 55.
59 ECtHR, Ganci v. Italy, judgment of 30 October 2003, § 25.
60 ECtHR (GC), Vilho Eskelinen and Others v. Finland, judgment of 19 April 2007, § 56.
61 Ibid., § 62 in fine.
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ceedings respect the rights of the defence as set out in Article 6 of the Convention62. 
Furthermore, the Svarc and Kavnik v. Slovenia judgment of 8 February 2007 is interesting 
since the Court held that there had been a violation of Article 6 § 1 of the Convention 
as regards the impartiality of the Constitutional Court finding that a judge’s previous 
involvement in the first-instance proceedings, albeit in a quite different role as a profes-
sional expert, put in doubt the impartiality of the tribunal. But maybe the most important 
judgment is Salduz v. Turkey of 27 November 2008 (Grand Chamber) concerning legal 
assistance in police custody.

Article 7.  No punishment without law

As regards Article 7 of the Convention, and particularly Article 7 § 2, the Kolk and Kislyiy 
v. Estonia decision of 17 January 2006 is worth quoting. The Court held that the punish-
ment of two persons in 2003 in Estonia for the deportation of civilians to the Soviet Union 
in 1949 classified as a crime against humanity was not contrary to the principle of non ret-
roactivity of criminal law. According to the Court, in 1949, crimes against humanity were 
already proscribed and criminalized; responsibility for such crimes could not be limited 
only to the nationals of certain countries and solely to acts committed within the specific 
time frame of the Second World War.

The Scoppola v. Italy judgment of 17 September 2009 is a recent example of a reversal 
of the case-law. It concerns the “retroactivity in mitius”. The Court observed “that since 
the X v. Germany decision a consensus has gradually emerged in Europe and internation-
ally around the view that application of a criminal law providing for a more lenient pen-
alty, even one enacted after the commission of the offence, has become a fundamental 
principle of criminal law. (…) Admittedly, Article 7 of the Convention does not expressly 
mention an obligation for Contracting States to grant an accused the benefit of a change in 
the law subsequent to the commission of the offence. It was precisely on the basis of that 
argument relating to the wording of the Convention that the Commission rejected the ap-
plicant’s complaint in the case of X v. Germany. However, taking into account the develop-
ments mentioned above, the Court cannot regard that argument as decisive. Moreover, it 
observes that in prohibiting the imposition of “a heavier penalty (...) than the one that was 
applicable at the time the criminal offence was committed”, paragraph 1 in fine of Article 7 
does not exclude granting the accused the benefit of a more lenient sentence, prescribed 
by legislation subsequent to the offence. (…) In the light of the foregoing considerations, 
the Court takes the view that it is necessary to depart from the case-law established by 
the Commission in the case of X v. Germany and affirm that Article 7 § 1 of the Convention 
guarantees not only the principle of non-retrospectiveness of more stringent criminal laws 
but also, and implicitly, the principle of retrospectiveness of the more lenient criminal law. 

62 ECtHR, Marcello Viola v. Italy, judgment of 5 October 2006, § 67.
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That principle is embodied in the rule that where there are differences between the crimi-
nal law in force at the time of the commission of the offence and subsequent criminal laws 
enacted before a final judgment is rendered, the courts must apply the law whose provi-
sions are most favourable to the defendant”63.

Article 8.  Right to respect for private and family life

This right has thrown up complex problems of a social and ethical nature.

Several novel issues arose in judgments dealing with the right to respect for private life. 

With regard to the right to personal integrity, certainly our Court has been confronted 
with problems in the field of medical law and practice which have involved those key con-
cepts – the dignity and distinct identity of all human beings; respect for the physical and 
moral integrity of every person; and the fundamental requirement of free and informed 
consent to any medical intervention. The case of Glass v. the United Kingdom64 is an exam-
ple, raising as it did the question under Article 8 of the Convention of the circumstances in 
which a hospital could impose medical treatment on a child or withhold that treatment in 
the sense of deciding not to resuscitate the child in defiance of the objections of his par-
ents.

With regard to personal identity, the Pretty judgment is remarkable in the sense that 
it has for the first time and very explicitly emphasised personal autonomy. “Although no 
previous case has established as such any right to self-determination as being contained 
in Article 8 of the Convention, the Court considers that the notion of personal autonomy is 
an important principle underlying the interpretation of its guarantees”65. Since “[t]he appli-
cant in this case is prevented by law from exercising her choice to avoid what she considers 
will be an undignified and distressing end to her life”, the Court “is not prepared to exclude 
that this constitutes an interference with her right to respect for private life as guaranteed 
under Article 8 § 1 of the Convention”66. It remains however to be established “whether 
this interference conforms with the requirements of the second paragraph of Article 8”67, 
which was the case. 

Furthermore, today the right to identity extends to the right to access to information 
about one’s personal origins and to know of one’s filiation, as an element of the right to 
self-fulfilment and personal development. In the Odièvre v. France judgment of 13 February 

63 ECtHR (GC), Scoppola v. Italy (no.2), judgment of 17 September 2009, §§ 106, 107 and 109.
64 ECtHR, Glass v. the United Kingdom, judgment of 9 March 2004.
65 ECtHR, Pretty v. the United Kingdom, judgment of 29 April 2002, § 61 in fine.
66 Ibid., § 67.
67 Ibid., § 67 in fine.



22

Françoise Tulkens

2003, which concerns the issue of “births by an unidentified person” (accouchement sous 
X), the Court considers that “birth, and in particular the circumstances in which a child is 
born, forms part of a child’s, and subsequently the adult’s, private life guaranteed by Arti-
cle 8 of the Convention. That provision is therefore applicable in [this] case”68.

This judgment will pave the way for others, where the Court will take into account or, 
more exactly, give effect to the technological developments in this field and, in particular, to 
DNA tests. In the Jäggi v. Switzerland judgment of 13 July 2006, for instance, the applicant 
complained that he had been unable to have a DNA test carried out on a deceased person 
with the aim of establishing whether that person was his biological father. The Court recalls 
that the right to identity, of which the right to know one’s ancestry is an important aspect, 
is an integral part of the notion of private life69. It further notes that an individual’s interest 
in discovering his parentage does not disappear with age, on the contrary70. In this case, as 
regards the respect of private life of the deceased person, the Court refers to its case-law 
in The Estate of Kresten Filtenborg Mortensen v. Denmark decision of 15 May 2006, where 
it observed that the private life of a deceased person from whom it was proposed to take 
a DNA sample could not be impaired by such a request since it was made after his death71. 
Lastly, it noted that the protection of legal certainty alone could not suffice as grounds to 
deprive the applicant of the right to discover his parentage72. Conversely, the right to iden-
tity in the field of filiation extends also to the right to rebut the presumption of paternity. 
So, in the Mizzi v. Malta judgment of 12 January 2006, the Court considers that “the poten-
tial interest of Y in enjoying the ‘social reality’ (“possession d’état”) of being the daughter 
of the applicant cannot outweigh the latter’s legitimate right to have at least the opportu-
nity to deny paternity of a child who, according to scientific evidence, was not his own”73. 
The Court adopts the same position in the Paulik v. Slovakia judgment of 10 October 2006 
as well as in the Tavlic v. Turkey judgment of 9 November 2006.

As far as personal intimacy is concerned, while recently considering the compatibility 
with Article 8 of the retention by the police of cellular samples of persons charged with 
but acquitted of crimes, when finding a violation of the Convention the Court emphasised 
the legitimate concerns about the potential use of those samples, containing as they do a 
unique genetic code of a vital relevance to the individual74.

On a more general level, in the field of bioethics, despite the obvious and growing im-
portance of the subject in the context of the protection of fundamental human rights, it is 

68 ECtHR (GC), Odièvre v. France, judgment of 13 February 2003, § 29.
69 ECtHR, Jäggi v. Switzerland, judgment of 13 July 2006, § 37.
70 Ibid., § 40.
71 Ibid., § 42.
72 Ibid., § 43.
73 ECtHR, Mizzi v. Malta, judgment of 12 January 2006, § 112.
74 ECtHR (GC), S. and Marper v. the United Kingdom judgment of 4 December 2008, § 72.
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a surprising fact that of the many thousands of applications which are lodged every year 
with the European Court of Human Rights, very few touch on the subject of bioethics. In 
fact, the cases before the Court, with one possible exception, do not touch on what many 
would see as being the core of the bioethical problems envisaged in the Oviedo Convention 
and its accompanying Protocols, namely the use and misuse of scientific developments in 
biology and medecine and, in particular, human genetic testing, cloning, organ and tissue 
transplantation and biomedical research including research on foetuses and embryos. Nor 
has the Court ever been requested to give an advisory opinion on the Article 29 of the land-
mark Oviedo Convention on Human Rights and Biomedecine which itself dates back more 
than ten years, and this despite the close kinship with the Human Rights Convention from 
which it borrowed several key concepts and terms with the aim of preserving the coher-
ence of the European legal system.

Lastly, as regards personal privacy, the Court applied the new concept of personal au-
tonomy in the K.A. & A.D. v. Belgium judgment of 17 February 2005 concerning sadomaso-
chistic practices. The right to engage in sexual relations derived from the right of autonomy 
over one’s own body, an integral part of the notion of personal autonomy, which could be 
construed in the sense of the right to make choices about one’s own body. It followed that 
the criminal law could not in principle be applied in the case of consensual sexual practices, 
which were a matter of individual free will. Accordingly, there had to be “particularly seri-
ous reasons” for an interference by the public authorities in matters of sexuality to be justi-
fied for the purposes of Article 8 § 2 of the Convention75. Nonetheless, in the present case, 
the Court considered that on account of the nature of the acts in question, the applicants’ 
conviction did not appear to have constituted disproportionate interference with their 
right to respect for their private life. Although individuals could claim the right to engage 
in sexual practices as freely as possible, the need to respect the wishes of the “victims” of 
such practices – whose own right to free choice in expressing their sexuality likewise had 
to be safeguarded – placed a limit on that freedom. However, no such respect had been 
shown in the present case76.

As far as family life is concerned, the particular disputes continue to be the same: pris-
oners and their family life in prison; children’s placement measures in cases of divorce 
and separation or of intervention by social services; the entry, residence and expulsion of 
foreigners77.

75 ECtHR, K.A. & A.D. v. Belgium, judgment of 17 February 2005, § 84.
76 Ibid., § 85.
77 See Fr. Tulkens, “Migrants and their right to a family and private life under Article 8 of the European Convention on Human Rights”, 
Athens Bar Journal, Special issue on the occasion of the 50th anniversary of the European Court of Human Rights, forthcoming.
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Article 9.  Freedom of thought, conscience and religion

I prefer not to comment on the Leyla Sahin v. Turkey judgment of 10 November 200578 
(where the applicant complained under Article 9 that she had been prohibited from wear-
ing the Islamic headscarf at university), with due respect, since I wrote a dissenting opinion 
in this case.

Article 10.  Freedom of expression

Freedom of expression has a fundamental significance for the well-functioning of the 
democratic process. According to the Court’s well-established case-law, freedom of ex-
pression constitutes one of the essential foundations of a democratic society and one of 
the basic conditions for its progress79. This affirmation of the social function of freedom 
of expression has two consequences: freedom of expression is not only a subjective right 
against the State, it is also an objective fundamental principle for life in a democracy; free-
dom of expression is not an end in itself but a means for the establishment of a democratic 
society. But, even in democratic societies – indeed, I might say above all in democratic so-
cieties – freedom of expression, as enshrined in Article 10 of the Convention, is liable to be 
affected by certain limitations: those laid down in Article 10, paragraph 2 of the Convention 
but these limitations should be strictly construed. 

I will refer to three specific situations.

Investigative journalism. Here a sensitive question is the protection of journalists’ sourc-
es. In the judgment Roemen and Schmit v. Luxemburg of 25 February 2003, the Court re-
calls that “the protection of journalistic sources is one of the cornerstones of freedom of 
the press. Without such protection, sources may be deterred from assisting the press in 
informing the public on matters of public interest. As a result the vital public-watchdog role 
of the press may be undermined and the ability of the press to provide accurate and reli-
able information may be adversely affected. Having regard to the importance of the pro-
tection of journalistic sources for press freedom in a democratic society, an interference 
cannot be compatible with Article 10 of the Convention unless it is justified by an overriding 
requirement in the public interest”80.

In the Nordisk Film & TV A/S v. Denmark inadmissibility decision of 8 December 2005, 
the applicant company complained that the Supreme Court’s decision of 29 August 2002, 
which compelled it to hand over to the public prosecution service unpublished programme 
material – relating to alleged paedophiles’ activities in Denmark and India –, breached its 

78 ECtHR (GC), Leyla Sahin v. Turkey, judgment of 10 November 2005
79 ECtHR, Handyside v. the United Kingdom judgment of 7 December 1976, § 49; ECtHR, United Communist Party of Turkey and Others v. 
Turkey judgment of 30 January 1998, § 45; ECtHR, Özgür Gündem v. Turkey judgment of 16 March 2000, § 57. 
80 ECtHR, Roemen and Schmit v. Luxemburg judgment of 25 February 2003, § 46.
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rights under Article 10 of the Convention. “In the Court’s opinion, however, there is a differ-
ence between the case before it and previous case-law. In [this] case, (…) the journalist JB 
worked undercover [and] the people talking to him were unaware that he was a journalist. 
Also, owing to the use of a hidden camera, the participants were unaware that they were 
being recorded. (…). Consequently, those participants cannot be regarded as sources of 
journalistic information in the traditional sense (…). Seen in this light, the applicant compa-
ny was not ordered to disclose its journalistic source of information. Rather, it was ordered 
to hand over part of its own research material. The Court does not dispute that Article 10 
of the Convention may be applicable in such a situation and that a compulsory hand over 
of research material may have a chilling effect on the exercise of journalistic freedom of 
expression (…). However, (…) [t]he Court is not convinced that the degree of protection un-
der Article 10 of the Convention to be applied in a situation like the present one can reach 
the same level as that afforded to journalists, when it comes to their right to keep their 
sources confidential, notably because the latter protection is two fold, relating not only to 
the journalist, but also and in particular to the source who volunteers to assist the press in 
informing the public about matters of public interest (…)”81.

Anti-democratic expression. In this respect, for instance in the Erbakan v. Turkey judgment 
of 6 July 2006, the Court stated that there is “no doubt that actual expressions amounting 
to a discourse of hatred do not enjoy the protection of Article 10 of the Convention”82 and 
“it is of crucial importance for politicians to avoid disseminating statements likely to feed 
intolerance in their public discourse”83. Conversely, in the Gündüz v. Turkey judgment of 
4 December 2003 the Court took the view that the violently critical statements about “infi-
dels” and secularism could not amount to a discourse of hatred in the circumstances of the 
case – a televised debate on the role of religion in society84.

Issues under Article 10 have often arisen out of defamation cases and some recent judg-
ments involved balancing freedom of expression with the right to protection of reputation. 
Cumpănă and Mazăre v. Romania85 was particularly interesting in that respect. It involved 
the criminal conviction of a journalist and an editor for defaming two public figures by im-
puting wrong-doing to them, in words and in a cartoon. On the substance of the question 
of the justification for the interference with the right to freedom of expression, the Court 
found that the domestic courts had given relevant and sufficient reasons for the convic-
tions, which corresponded to a “pressing social need”, since the applicants had made seri-
ous allegations of activity amounting to a criminal offence, for which they had been unable 
to provide any sufficient factual basis in the court proceedings. However, it nevertheless 
found that there had been a violation of Article 10, on account of the severity of the penal-

81 ECtHR, Nordisk Film & TV A/S v. Denmark, decision (inadmissible) of 8 December 2005, p. 11.
82 ECtHR, Erbakan v. Turkey judgment of 6 July 2006, §§ 56 and 57.
83 Ibid., § 64.
84 ECtHR, Gündüz v. Turkey judgment of 4 December 2003, § 51.
85 ECtHR (GC), Cumpănă and Mazăre v. Romania, judgment of 17 December 2004.
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ties imposed, namely seven months’ imprisonment, temporary prohibition on the exercise 
of certain civic rights and a prohibition on working as journalists for one year, in addition 
to payment of damages to the plaintiffs. Although the applicants had not served their sen-
tences, having been pardoned by the President, and had continued to work as journalists, 
the Court made it clear that both these penalties were quite inappropriate in pursuing the 
legitimate aim of protecting the reputation of others, given the inhibiting effect which they 
would have on the role of the press.

Article 11.  Freedom of assembly and association

In the case of Baczkowski & Others v. Poland, which was declared admissible on 5 Decem-
ber 2006, the applicants, a group of individuals, asked Warsaw Town Hall for permission to 
organise a march in the framework of Equality Days. The request was refused due to lack of 
technical details submitted when making the request. They claim the refusal was unjusti-
fied and that they were treated in a discriminatory manner due to their homosexuality. In 
its judgment of 3 May 2007, the Court concluded that it could be reasonably surmised that 
the Mayors opinions affected the decision-making process and, as a result, infringed the 
applicant’s right to freedom of assembly in a discriminatory manner. Accordingly, the Court 
was of the view that there had been a violation of Article 14 in conjunction with Article 1186.

In the Sørensen and Rasmussen v. Denmark judgment of 11 January 2006, the applicants 
had been obliged to join a union and they claimed that this obligation was striking at the 
very substance of their negative right not to be forced to join an association. The Court ex-
pressly refers to Article 12 of the Charter of Fundamental Rights of the European Union87.

Article 12.  Right to marry

Here I have to quote the Grant v. the United Kingdom judgment of 23 May 2006, which 
is a follow-up to the Christine Goodwin and I. v. the United Kingdom judgments of 11 July 
200288. The applicant, a male-to-female transsexual complains of the ongoing failure of 
the United Kingdom government to enact legislation guaranteeing legal recognition of a 
transsexua l’s acquired gender. Her complaint centred on not being eligible for a pension 
at age 60. 

86 ECtHR, Baczkowski & Others v. Poland, judgment of 3 May 2007, § 100.
87 ECtHR (GC), Sørensen et Rasmussen v. Denmark, judgment of 11 January 2006, § 74.
88 ECtHR, Grant v. the United Kingdom, judgment of 23 May 2006; ECtHR (GC), Christine Goodwin v. the United Kingdom and I. v. the 
United Kingdom, judgments of 11 July 2002.
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Article 13.  Right to an effective remedy

Giving direct expression to the States’ obligation to protect human rights first and fore-
most within their own legal system, Article 13 establishes an additional guarantee for an 
individual in order to ensure that he or she effectively enjoys those rights. The object of 
Article 13 is to provide a means whereby individuals can obtain relief at national level for 
violations of their Convention rights before having to set in motion the international ma-
chinery of complaint before the Court. This provision was revived by the Kudła v. Poland 
judgment of 26 October 200089. This judgment thus gives Article 13 its rightful, prominent 
place in the Convention system. It is, in my view, a line entirely consistent with the funda-
mental aim of the Convention, namely to strengthen human rights protection at national 
level. It is also essential for the survival of the Convention and its enforcement machinery 
that wherever possible Convention issues be “repatriated” to the national authorities. I do 
therefore think that Kudła points to the future, with the Court being prepared to take a 
more expansive approach in respect of Article 13.

Article 14.  Prohibition of discrimination

With so many judgments, it is exceedingly difficult to make a selection; there are many 
others which merit attention. Let me just mention one final case because again it seemed 
to take the Court’s case-law in a slightly new direction. This is the case of Thlimmenos v. 
Greece, where the Court accepted for the first time explicitly that the guarantee under Ar-
ticle 14 prohibiting discrimination in the enjoyment of the rights and freedoms enshrined 
in the Convention encompassed not only treating similarly people in similar situations but 
also treating people in significantly different situations differently. In that case a Jehovah’s 
witness had been denied access to the profession of chartered accountant because of a 
previous criminal conviction. His conviction had resulted from his refusal to wear a uni-
form as being contrary to his religious beliefs. The Court considered that a conviction for 
refusing to wear a military uniform on religious or philosophical grounds could not imply 
any dishonesty or moral turpitude likely to undermine the offender’s ability to exercise 
the profession of chartered accountant. There was no objective and reasonable justifica-
tion for not treating the applicant differently from other persons convicted of a felony and 
consequently the State should have introduced appropriate exceptions to the rule barring 
persons convicted of a felony from the profession90. 

The Nachova and Others v. Bulgaria judgment of 6 July 2005 is the first in which the 
Court joined Article 2, under its procedural limb, with Article 14, in a case concerning 
a so-called hate crime. “The Grand Chamber considers (…) that any evidence of racist 

89 ECtHR (GC), Kudla v. Poland, judgment of 26 October 2000.
90 ECtHR (GC), Thlimmenos v. Greece, judgment of 6 April 2000, §§ 47-48.
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verbal abuse being uttered by law enforcement agents in connection with an operation 
involving the use of force against persons from an ethnic or other minority is highly rel-
evant to the question whether or not unlawful, hatred-induced violence has taken place. 
Where such evidence comes to light in the investigation, it must be verified and – if 
confirmed – a thorough examination of all the facts should be undertaken in order to 
uncover any possible racist motives”91. Here, the Court finds “that the authorities failed 
in their duty under Article 14 of the Convention taken together with Article 2 to take all 
possible steps to investigate whether or not discrimination may have played a role in the 
events”92. Furthermore, as far as racism is concerned, the Court set out the nature of its 
requirements in a formula of principle: “Racial violence is a particular affront to human 
dignity and (…) requires from the authorities special vigilance and a vigorous reaction. 
It is for this reason that the authorities must use all available means to combat racism 
and racist violence, thereby reinforcing democracy’s vision of a society in which diversity 
is not perceived as a threat but as a source of its enrichment”93. I can also see another 
advantage in this judgment – and it is useful to note that its reasoning has been adopted 
since94 – that of opening up Article 14 to the positive obligations, long recognised by 
the Court, which require States to take measures, in particular preventive measures, to 
ensure that the rights guaranteed by the Convention are upheld, up to and including in 
relations between private individuals, a frequently occurring situation in racism. There is 
potential here that could be exploited in combating racism.

In the Timishev v. Russia judgment of 13 December 2005 concerning a provision in the 
Republic of Kabardino-Balkaria preventing Chechens from obtaining a residence permit, 
the Court found that Article 2 of Protocol No. 4 on freedom of movement combined with 
Article 14 had been violated and delivered a strong message. It stated that “no difference 
in treatment which is based exclusively or to a decisive extent on a person’s ethnic ori-
gin is capable of being objectively justified in a contemporary democratic society built on 
the principles of pluralism and respect for different cultures”95. In this way, the Court has 
in a sense placed racial discrimination outside the framework of ordinary evaluation of 
discrimination cases in which by tradition a difference in treatment between comparable 
situations can be objectively justified when it involves a proportionate measure serving a 
legitimate purpose. Rather than a suspect criterion, racial discrimination now becomes an 
excluded criterion96.

91 ECtHR (GC), Nachova and Others v. Bulgaria, judgment of 6 July 2005, § 164.
92 Ibid., § 168.
93 Ibid., § 145.
94 ECtHR, Bekos and Koutropoulos v. Greece, judgment of 13 December 2005; ECtHR, Ognyanova and Choban v. Bulgaria, judgment of 
23 February 2006.
95 ECtHR, Timishev v. Russia, judgment of 13 December 2005, § 58. See also ECtHR, Sěčić v. Croatia, judgment of 31 May 2007.
96 S. Van Drooghenbroeck, La Convention européenne des droits de l’homme. Trois années de jurisprudence de la Cour européenne des 
droits de l’homme, 2002-2004, Volume 2, Articles 7 à 59 de la Convention. Protocoles additionnels, Brussels, Larcier, Les dossiers du Jour-
nal des tribunaux, No. 57, 2006, p. 131, No. 483.
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In all these judgments the Court has established a clear link between combating racism 
and the furtherance of a vision of society based on respect for diversity. Starting from the 
principle that “racial discrimination is a particularly odious form of discrimination”97 and 
that “racial violence is a particular affront to human dignity”98 it clearly states that in view 
of its perilous consequences it “requires from the authorities special vigilance and a vigor-
ous reaction”99.

Furthermore, geared towards securing a better recognition of equality, the 12th Protocol 
to the European Convention on Human Rights, opened to the signature of the States, in 
Rome, in November 2000, on the occasion of the anniversary of the Convention, is in itself 
symbolic. This new protocol contains a general equality and non-discrimination clause. It 
came into force on 1st April 2005 and now applies for the 17 countries which have ratified it.

Article 17.  Prohibition of abuse of rights

Saint-Just proclaimed “no freedom for the enemies of freedom”, or again, to take up the 
comment by J. Rawls, “justice does not require that men must stand idly by while others 
destroy the basis of their existence”100. In this respect, Article 17 is aimed at “withdrawing 
from those who wish to use the Convention’s guarantees the benefit of those rights be-
cause their aim is to challenge the values that the Convention is protecting”. 

The Court has given its opinion on the dangers that threaten democracy. Here I am think-
ing about decisions and judgments in which the protection of the Convention has been 
refused, in matters such as racist, negationist or revisionist speeches, or appeals to uprising 
or violence. In a couple of cases the Court applied Article 17 of the Convention, finding that 
the applicants could not rely on, respectively, Articles 10 and 11. 

The Court used Article 17 boldly for the first time in the inadmissibility decision of 24 
June 2003 in Garaudy v. France101. Where the French philosopher (formerly with Marxist 
leanings) had made revisionist statements, the Court took the view that the applicant was 
using “his right to freedom of expression for ends which are contrary to the text and spirit 
of the Convention”. In the Norwood v. the United Kingdom decision of 16 November 2004, 
in which the applicant complained that he had been compelled to remove from his window 
a flag with the words “Islam out of Britain” inscribed on it, the Court applied Article 17 for 
the first time in a case of anti-Muslim racism. The W.P. and Others v. Poland inadmissibil-

97 ECtHR, Timishev v. Russia, judgment of 13 December 2005. § 56.
98 ECtHR (GC), Nachova and Others v. Bulgaria, judgment of 6 July 2005, § 145.
99 ECtHR, Timishev v. Russia, judgment of 13 December 2005, § 56; ECtHR (GC), Nachova and Others v. Bulgaria, judgment of 6 July 2005, 
§ 145.
100 J. Rawls, A Theory of Justice, Oxford, Oxford University Press, 1971, p. 218.
101 Garaudy v. France, 24 June 2003, D., 2004, p. 239, note by D. Roets; Rev. trim. dr. h., 2004, p. 653, obs. M. Levinet.
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ity decision of 2 September 2004 concerned a prohibition on the formation of associations 
with anti-Semitic objectives102.

Article 2 of Protocol no. 1.  Right to education

In the Leyla Sahin v. Turkey judgment of 10 November 2005, the Court confirms that this 
provision is applicable to higher and university education. The judgment rightly points out 
that “there is no watertight division separating higher education from other forms of edu-
cation” and joins the Council of Europe in reiterating “the key role and importance of higher 
education in the promotion of human rights and fundamental freedoms and the strength-
ening of democracy”103. Moreover, since the right to education means a right for everyone 
to benefit from educational facilities, the Grand Chamber notes that a State which has set 
up higher-education institutions “will be under an obligation to afford an effective right of 
access to [such facilities]”, without discrimination104.

Article 3 of Protocol no. 1.  Right to free elections

The Hirst (no. 2) v. the United Kingdom judgment of 6 October 2005, where the Court ad-
dressed the question of the right of convicted prisoners to vote, is in my view of particular 
importance since the Court very clearly recalls that: “[i]t is well established that prisoners 
do not forfeit their Convention rights following conviction and sentence and continue to 
enjoy all the fundamental rights and freedoms guaranteed under the Convention, save for 
the right to liberty (...)”105.

2. EQUALITY RIGHTS

Rights and freedoms are not exercised in a vacuum. They necessarily relate to a particular person 
in a particular situation within a community, a player (“un acteur”) in the social relations through 
which he establishes or destroys his identity, through which he lives or merely subsists. Education, 
health, employment protection, housing, work, and culture all become right entitlements that re-
quire action or intervention if the necessary conditions for their fulfilment are to be created. As A. 

102 ECtHR, W.P. and Others v. Poland, decision (inadmissible) of 2 September 2004.
103 ECtHR (GC), Leyla Sahin v. Turkey, judgment of 10 November 2005, § 136.
104 Ibid., § 137.
105 ECtHR (GC), Hirst (no. 2) v. the United Kingdom, judgment of 6 October 2005, § 69.
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Touraine has said: “the recognition of fundamental rights would be devoid of substance unless it 
helped to provide security for everyone and continually enlarged the domain of legal guarantees 
and State intervention that protect the weakest”106. That is precisely why at times talk about human 
rights becomes intolerable, if not insulting, for some. 

As the European Court of Human Rights has often stated, it is important to give the rights their 
full scope since the Convention is a living instrument whose interpretation forms one body with 
the text and whose aim is to “guarantee rights that are not theoretical or illusory, but practical and 
effective”. In other words, the rights enshrined in the Convention cannot remain purely theoretical 
or virtual because “the Convention must be interpreted and applied in such a way as to guarantee 
rights that are practical and effective”. In the famous Airey v. Ireland judgment of 9 October 1979 
(which concerned a woman’s inability, through lack of funds, to seek a divorce), the Court acknow-
ledged that there was no water-tight division separating the sphere of economic and social rights 
from the field of rights covered by the Convention and that “hindrance in fact can contravene the 
Convention just like a legal impediment”.

Thus, some judgments of the European Court of Human Rights can be analyzed as 
going into the field of social rights. As regards the right to have a home (“droit au loge-
ment”), the Hutten-Czapska v. Poland judgment of 19 June 2006 occurs in the framework 
of a rent freezing policy and it is worth quoting. “It is true that (…) the Polish State, which 
inherited from the communist regime the acute shortage of flats available for lease at an 
affordable level of rent, had to balance the exceptionally difficult and socially sensitive 
issues involved in reconciling the conflicting interests of landlords and tenants. It had, on 
the one hand, to secure the protection of the property rights of the former and, on the 
other, to respect the social rights of the latter, often vulnerable individuals”107. Moreover, 
in the sight of Article 46 of the Convention, the Court adopts the pilot-judgment proce-
dure which “is primarily designed to assist the Contracting States in fulfilling their role in 
the Convention system by resolving such problems at national level”108 and consequently 
it paves the – dangerous? – way for general measures to be applied by the Polish State 
in order to put an end to the systemic violation of the right of property identified in the 
present case. “[H]aving regard to its social and economic dimension, including the State’s 
duties in relation to the social rights of other persons (…), the Court considers that the re-
spondent State must above all, through appropriate legal and/or other measures, secure 
in its domestic legal order a mechanism maintaining a fair balance between the interests 
of landlords, including their entitlement to derive profit from their property, and the ge-
neral interest of the community – including the availability of sufficient accommodation 
for the less well-off – in accordance with the principles of the protection of property 
rights under the Convention”109.

106 A. Touraine, Qu’est-ce que la démocratie?, Paris, Fayard,1994, p. 52.
107 ECtHR (GC), Hutten-Czapska v. Poland, judgment of 19 June 2006, § 225.
108 Ibid., § 234.
109 Ibid., § 239.
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In the same vein but on a different topic – the right to work –, we should also mention 
the Sidabras and Džiautas v. Lithuania judgment of 27 July 2004 where the Court conclu-
des that in the application of section 2 of the KGB Act, the ban on the applicants seeking 
employment in various branches of the private sector, because of their previous KGB acti-
vities, constituted a disproportionate measure, affecting to a significant degree the appli-
cants’ ability to pursue various professional activities and having consequential effects on 
the enjoyment of their right to respect for their private life within the meaning of Article 8, 
even having regard to the legitimacy of the aims pursued by that ban110. 

Finally, questions of health are a good indicator of the progressive development of the 
Court’s case-law towards the responsibility of States in this field. So, for instance, in the 
Nitecki v. Poland inadmissibility decision of 21 March 2002, the Court addressed a more 
general obligation of the State. It recalled that “it cannot be excluded that the acts and 
omissions of the authorities in the field of health care policy may in certain circumstances 
engage their responsibility under Article 2” and “an issue may arise under Article 2 where 
it is shown that the authorities of a Contracting State put an individual’s life at risk through 
the denial of health care which they have undertaken to make available to the population 
generally”. 

3. SOLIDARITY RIGHTS

Lastly, the subject of the interdependence and indivisibility of fundamental human rights 
is now more than ever on the agenda. Viewed from one angle, it suggests a deepening, a 
widening of the rights: the third-generation rights – solidarity rights concerning the right to 
peace, the right to development, the right to a sound environment and the right to respect 
for mankind’s common heritage – are already on the horizon. Admittedly, there has yet 
to be devised a means of protecting them through the technique of human rights, but our 
grasp of them is now far beyond the purely imaginary.

Here, I would like to quote two recent and relevant cases where environmental issues 
were at stake. In Taşkın and Others v. Turkey111, the authorities had failed to comply with 
a court decision annulling a permit to operate a gold mine using a particular technique, 
on the ground of the adverse effect on the environment, and had subsequently granted a 
new permit. In Moreno Gómez v. Spain112, the authorities had repeatedly failed to respect 

110 ECtHR, Sidabras and Džiautas v. Lithuania, judgment of 27 July 2004, §§ 61 and 50.
111 ECtHR, Taşkın and Others v. Turkey, judgment of 10 November 2004.
112 ECtHR, Moreno Gómez v. Spain, judgment of 16 November 2004.
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regulations relating to the control of noise, granting permits for discotheques and bars 
despite being aware that the area was zoned as “noise saturated”. In view of the volume 
of the noise, at night and beyond permitted levels, and the fact that it had continued over 
a number of years, the Court found that there had been a breach of the rights protected 
by Article 8. The Court found that the applicant had suffered a serious infringement of her 
right to respect for her home as a result of the authorities’ failure to take action to deal with 
the night-time disturbances and held that the respondent State had failed to discharge its 
obligation to guarantee her right to respect for her home and her private life, in breach of 
Article 8 of the Convention.

As far as cultural heritage is concerned, it is worth quoting the SCEA Ferme de Fresnoy v. 
France inadmissibility decision of 1 December 2005 (listed building) and the Kozacioglu v. 
Turkey judgment of 19 February 2009 (historical value of a property).

II. GUARANTEEING RIGHTS 

Here we are at the heart of the question of effectiveness. But what do we mean by ef-
fectiveness? When the objective of a norm is compared with the degree to which that ob-
jective is attained, it is the norm’s efficiency which is measured: whether it has adequately 
produced the desired effects. On the other hand, when the effect of a norm is compared 
with the intended effect, it is the norm’s effectiveness which is measured: whether it has 
succeeded in putting the new rule into everyday practice. In the study of the sociology of 
law, the value of the concept of effectiveness in terms of what it explains is that it enables 
the gap separating law from the social reality which law is supposed to regulate to be meas-
ured: effectiveness is a tool for measuring the gaps. 

Where human rights are concerned, effectiveness is a complex issue as it is linked, 
positively, to the manner in which human rights are recognised and implemented and, 
negatively, to the manner in which forms of resistance are organised. Effectiveness is 
thus inseparable from its converse, ineffectiveness113. “When it comes to human rights”, 
Judge Pettiti used to say, “there is only one valid criterion to apply and that is the effec-
tiveness of the protective measures. All the rest is but diplomatic language, comparative-
law academicism, proclamation, self-satisfaction, keeping up the appearance of the rule 
of law”. 

113 J. Carbonnier, « Effectivité et ineffectivité de la règle de droit », Année sociologique, 1958, pp. 3 et seq.
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A. The national level

At the outset, it should be recalled that: “notwithstanding the vital role played by in-
ternational mechanisms, the effective protection of human rights begins and ends at the 
national level”114. Here it is important to take action at several levels. 

This takes us to the double theme of the cooperation between the European Court of 
Human Rights and the national judge and the subsidiarity of the European control which 
explains and gives meaning to the rule of exhaustion of domestic remedies. When we are 
saying that the system operates under the principle of subsidiarity it means that the prima-
ry responsibility for securing the rights and freedoms set out in the European Convention 
on Human Rights lies with the domestic authorities and particularly the judicial authorities. 
Courts throughout the Contracting States can and should apply the Convention and afford 
redress for breaches of it. 

First of all, concerning the legislative power: as far as the texts are concerned, it is es-
sential that national parliaments examine carefully their acts or legislations during their 
preparation before adopting them and, afterwards, abolish those which are incompatible 
with the Convention. The Recommendation Rec(2004)5 of the Committee of Ministers to 
the Member States on 12 May 2004 concerns precisely that: the verification of the compat-
ibility of draft laws, existing laws and administrative practice with the standards laid down 
in the European Convention on Human Rights.

Secondly, on the judicial level: the question here is the incorporation or the integration 
of the Convention in the national legal order of States and the way these States apply it115. 
The national courts are therefore entrusted with the initial chief role of giving meaning and 
effect to the norms of the Convention in concrete cases through the right solution by cor-
rection and redress and by bringing domestic law in harmony with such norms. Between 
the national and the international judge, in the field of human rights, there is clearly a com-
mon responsibility: the national authorities assume the first responsibility of the respect of 
human rights, by all the organs of State; the European Court, which exercises the control of 
the third, assumes the last responsibility. In fact today it is accepted that in order to have 
credibility, the protection of human rights must accept scrutiny from the outside, an inter-
national view which serves as an objective oversight.

Human rights invite us to reverse the perspective and, particularly, to abandon the Kel-
senian model of the hierarchy of norms. In fact, the advent of European human rights law 
today presents a major and fundamental challenge to traditional legal thinking, since it 
actually makes this “pyramidal” way of thinking more fragile, less fair, less appropriate. 

114 Council of Europe, In our hands. The effectiveness of human rights protection 50 years after the Universal Declaration, Strasbourg, 
Council of Europe Publishing, 1999. 
115 See, in this respect, the research project by H. Keller, The reception of the ECHR in the Member States, http://www.rwi.unizh.ch/kel-
ler/Reception/home.htm (University of Zurich, 2006).
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Couldn’t we, perhaps shouldn’t we, forget it? as M. van de Kerchove and F. Ost rightly ask 
themselves in From the pyramid to the network? Towards a new way of establishing the 
law.116

B. The international level

The European Convention on Human Rights and Fundamental Freedoms is not only the 
first instrument, but is also the most fundamental since, in terms of effectiveness, the Con-
vention offers the fullest protection, the rights it guarantees being actionable (“justicia-
ble”), that is to say they may form the subject-matter of recourse before a wholly judicial 
body, the new European Court of Human Rights established on 1 November 1998. In more 
general terms, the ability to assert human rights before a court is the primary prerequisite 
for their effectiveness. 

As far as the mechanism of the European Court is concerned, I will highlight five recent 
trends.

1.THE SCOPE OF JURISDICTION

The European Court receives more and more cases directly involving European Com-
munity and European Union Law and acts of European institutions. The case of “Bosphorus 
Airways” v. Ireland concerns an aircraft leased by the applicant company from Yugoslav 
Airlines and seized by the Irish authorities under an EC Council Regulation which, in turn, 
had implemented the UN sanctions regime against the Federal Republic of Yugoslavia (Ser-
bia and Montenegro). The applicant’s challenge to the retention of the aircraft was initially 
successful in the High Court, which held in June 1994 that the relevant Council Regulation 
was not applicable to the aircraft. However, on appeal, the Supreme Court referred a pre-
liminary question under Article 177 of the EEC Treaty to the European Court of Justice on 
whether the applicant’s aircraft was covered by the relevant Council Regulation. The an-
swer was in the affirmative and by a judgment dated November 1996 the Supreme Court 
applied the decision of the European Court of Justice and allowed the State’s appeal. The 
applicant complains under Article 1 of Protocol no. 1 (protection of property) to the Euro-

116 M. van de Kerchove and F. Ost, “De la pyramide au réseau ? Vers un nouveau mode de production du droit”, Revue interdisciplinaire 
d’études juridiques, 2000, pp. 1-82 ; M. van de Kerchove and F. Ost, De la pyramide au réseau. Pour une théorie dialectique du droit, Brus-
sels, Publications des Facultés universitaires Saint-Louis, 2002.
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pean Convention on Human Rights that it has had to bear an excessive burden resulting 
from the manner in which the Irish State applied the sanctions regime and that it has suf-
fered significant financial loss.

In the judgment of 30 June 2005, the Court seeks to ensure in particular that the Con-
vention will not constitute an obstacle to further European integration by the creation of a 
supranational organisation among the Member States of the Union– a development which, 
as the representatives of the European Commission argued in their submissions to the 
Court, would be seriously impeded if the Member States were to verify the compatibility 
with the European Convention on Human Rights of the acts of Union law before agreeing 
to apply them, even in situations where they have no margin of appreciation to exercise. 
But the Court stops short of stating that, as the Member States have transferred certain 
powers to a supranational organisation, the European Community, the situations resulting 
directly from the application of the European Community acts would escape their “jurisdic-
tion” in the meaning of Article 1 of the Convention. Instead, while the Convention remains 
applicable to such situations (ratione loci, materiae and personae), and while the States 
Parties remain fully answerable to the supervisory bodies it sets up, it is only the level 
of scrutiny exercised by the European Court of Human Rights which is influenced by the 
circumstance that the alleged violation has its source in the application of an act adopted 
within the European Community: the Court considers that, insofar as the legal order of the 
European Union ensures an adequate level of protection of fundamental rights, and unless 
it is confronted with a “dysfunction of the mechanisms of control of the observance of Con-
vention rights” or with a “manifest deficiency”117, it may presume that, by complying with 
the legal obligations under this legal order, the EU Member States are not violating their 
obligations under the European Convention on Human Rights.

Finally, since the beginning of the 1980s, and at a more sustained rate in the 1990s, the 
European Court of Human Rights has been receiving applications questioning the individual 
or collective responsibility of States party to the ECHR on account of acts or omissions at-
tributable to institutions or organs of international organisations of which they are mem-
bers, be it, for example, the European Union118 or NATO. This question has not yet been 
determined by the Grand Chamber.

117 ECtHR (GC), Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi v. Ireland, judgment of 30 June 2005, § 166.
118 See ECtHR, Garzilli v. The Member States of the European Union, decision (inadmissible) of 22 October 1998, and ECtHR, Société Auto-
mobiles Guérin v. The 15 Member States of the European Union, decision (inadmissible) of 4 July 2000.
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2. INTERIM MEASURES

The Mamatkulov and Askarov v. Turkey judgment of 4 February 2005 is, clearly, a revers-
al of case-law (revirement de jurisprudence). The applicants’ representatives maintained 
that, by extraditing their clients despite the interim measure indicated by the Court under 
Rule 39 of the Court, Turkey failed to comply with its obligation under Article 34 – not to 
hinder in any way the effective exercise of the right of individual application. In casu, the 
Court indicated to the Turkish Government that the extradition should not take place until 
it had had an opportunity to examine the validity of the applicants’ fears. After having re-
minded them that the right of individual application is “one of the fundamental guarantees 
of the effectiveness of the Convention system” and the philosophy that lies behind this 
provision119, the Court underlines that it is of the utmost importance that the applicants or 
potential applicants should be able to communicate freely with the Court: “for the present 
purposes, it [the Court] concludes that the obligation set out in article 34 in fine requires 
the Contracting States to refrain not only from exerting pressure on applicants, but also 
from any act or omission which, by destroying or removing the subject matter of an appli-
cation, would make it pointless or otherwise prevent the Court from considering it under 
its normal procedure”120.

As far as interim measures are concerned, these are granted by the Court “in order 
to facilitate the “effective exercise” of the right of individual petition in the sense of 
preserving the subject-matter of the application when that is judged to be at risk of ir-
reparable damage through the acts or omissions of the respondent State”121. To put it 
positively: “interim measures […] play a vital role in avoiding irreversible situations that 
would prevent the Court from properly examining the application and […] securing to the 
applicant the practical and effective benefit of the Convention rights asserted”122. In the 
Mamatkulov and Askarov case, because of the extradition of the applicants, it was clear 
that the level of the protection which the Court should have been able to afford was ir-
reversibly reduced. Having regard to the general principles of international law and the 
views expressed on this subject by other international bodies, the Court decided – for 
the first time – that “a failure by a respondent State to comply with interim measures will 
undermine the effectiveness of the right of individual application guaranteed by Article 
34 and the State’s formal undertaking in Article 1 to protect the rights and freedoms set 
forth in the Convention”123.

119 ECtHR (GC), Mamatkulov and Askarov v. Turkey, judgment of 4 February 2005, § 100.
120 Ibid., § 102 in fine.
121 Ibid., § 108. 
122 Ibid., § 125.
123 Ibidem.
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In the Aoulmi v. France judgment of 17 January 2006, the Court concluded that by not 
complying with the interim measures indicated under Rule 39 of its Rules and deporting 
the applicant to Algeria, France had prevented the Court from affording him the necessary 
protection from any potential violations of the Convention. As a result, France had failed to 
honour its obligations under Article 34 of the Convention124.

Lastly, the Evans v. the United Kingdom case, about artificial insemination, is worth men-
tioning since the Court applied Rule 39 in a very specific situation. When the case was 
brought in 2005, the Court indicated to the Government that “is was desirable in the in-
terests of the proper conduct of the proceedings that the Government take appropriate 
measures to ensure that the embryos, the destruction of which formed the subject-matter 
of the applicant’s complaints, were preserved until the Court had completed its examina-
tion of the case. On the same day, the President decided that the application should be 
given priority treatment, under Rule 41”125. In the judgment of 7 March 2006, the Court 
considers “that the indication made to the Government under Rule 39 of the Rules of Court 
(…) must continue in force until the present judgment becomes final or until the Panel of 
the Grand Chamber of the Court accepts any request by one or both of the parties to refer 
the case to the Grand Chamber under Article 43 of the Convention”126. So, in the operative 
part, the Court “[d]ecides to continue to indicate to the Government under Rule 39 of the 
Rules of Court that it is desirable in the interests of the proper conduct of the proceedings 
that the Government take appropriate measures to ensure that the embryos are preserved 
until such time as the present judgment becomes final or further order”.

3. REMEDIES AND EXECUTION OF JUDGMENTS: BRINGING RIGHTS HOME

A judgment of the European Court of Human Rights is not an end in itself, but a promise 
of future change, the starting-point of a process which should enable rights and freedoms 
to be made effective. Remedies under Article 41 and the execution of judgments under 
Article 46 have recently prompted some extraordinary developments in the case-law of 
the Court. The Court thus significantly extended its role in indicating appropriate measures 
from individual measures to general measures required to remedy a systemic problem.

124 ECtHR, Aoulmi c. France, judgment of 17 January 2006, § 110.
125 ECtHR, Evans v. the United Kingdom, judgment of 7 March 2006, § 3. The case was referred to the Grand Chamber, which delivered 
judgment in the case on 10 April 2007 (see supra).
126 Ibid., § 77.
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INDIVIDUAL MEASURES

The Court is moving towards a practice of indicating to the State concerned specific 
measures aimed at remedying a violation both in a particular case and in other identical 
cases which are pending before it127. In some judgments, the Court, in addition to finding a 
violation of Article 6 § 1, has indicated that the most appropriate means of remedying the 
violation would be to have the case retried.128 In other cases, such as Assanidze v. Georgia, 
the Court requested the immediate release of the applicant in the operative part of its 
judgment129. Requests of this kind which, in a sense, “push against the boundaries of the 
declaratory model of relief”130, are often addressed, at least indirectly, to the domestic 
courts, as they entail the adoption by the latter of certain measures.

In the Assanidze v. Georgia judgment of 8 April 2004, the applicant complained that he 
was still being held by the authorities of the Adjarian Autonomous Republic despite having 
received a presidential pardon in 1999 for an offence and having been acquitted of another 
by the Supreme Court of Georgia in 2001. Having concluded that there had been violations 
of Articles 5 and 6 of the Convention on account of the failure of the authorities of the Ad-
jarian Autonomous Republic to release the applicant despite his acquittal by the Georgian 
Supreme Court, the Court held in the operative part of the judgment that “the respondent 
State must secure the applicant’s release at the earliest possible date”131. While reiterating 
that it is primarily for the State to choose the means of discharging its obligation to execute 
a judgment, the Court took the view that “by its very nature, the violation found in the 
instant case does not leave any real choice as to the measures required to remedy it”132.

Ilaşcu and Others v. Moldova and Russia concerned the responsibility of Moldova and 
Russia under Article 1 of the Convention and in particular the positive obligations of the 
State with regard to parts of its territory over which it has no control, i.e. the “Moldovan 
Republic of Transdniestria”. The case was about ill-treatment of detainees and conditions 
of detention. In its judgment of 8 July 2004, the Grand Chamber of the Court held that the 
applicants came within the jurisdiction of Moldova within the meaning of Article 1 of the 
Convention (State jurisdiction) as regards its positive obligations; and that the applicants 
came within the jurisdiction of Russia within the meaning of Article 1 of the Convention. 
Without going into details the Court found violations of both Articles 3 and 5 of the Con-

127 ECtHR, Tekin Yildiz v.Turkey, judgment of 10 November 2005, §§ 91 et seq., and Xenides-Arestis v. Turkey, judgment of 22 December 
2005, § 40 and point 5 of the operative provisions.
128 ECtHR (GC), Öcalan v. Turkey, judgment of 12 May 2005, and Claes and Others v. Belgium, judgment of 2 June 2005, § 53 and point 5 
of the operative provisions.
129 ECtHR (GC), Assanidze v. Georgia, judgment of 8 April 2004.
130 Ph. Leach, “Beyond the Bug River – A new dawn for redress before the European Court of Human Rights”, European Human Rights 
Law Review, 2005, no. 2, p. 159.
131 ECtHR (GC), Assanidze v. Georgia, judgment of 8 April 2004, § 203.
132 Ibid., § 202 in fine.
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vention and further held, unanimously, that Moldova and Russia were to take all the nec-
essary steps to put an end to the arbitrary detention of the applicants still imprisoned and 
secure their immediate release.

GENERAL MEASURES

Here the Court is faced with what we call repetitive applications, which cover systemic 
situations (for instance the restitution of property nationalised in Eastern Europe between 
the end of the Second World War and the fall of the Berlin Wall or problems related to the 
post-communist transition) or endemic situations. This latter problem is most acute in Rus-
sia, Ukraine, Poland and Bulgaria, often as a result of chronic overcrowding and outdated 
prisons in a poor state of repair. 

A further major development took place with the delivery of the Grand Chamber’s judg-
ment in Broniowski v. Poland on 22 June 2004 which is designated a pilot judgment. The 
case concerned successive undertakings by the Polish authorities to provide compensa-
tion, in the form of discounted entitlement to property, in respect of land “beyond the Bug 
river” which had ceased to be Polish territory after the Second World War. The European 
Court not only found that there had been a violation of Article 1 of Protocol No. 1 but also 
concluded that “the violation ha[d] originated in a systemic problem connected with the 
malfunctioning of domestic legislation and practice caused by the failure to set up an ef-
fective mechanism to implement the ‘right to credit’ of Bug River claimants”. The Court de-
fined a systemic problem as a situation “where the facts of the case disclose the existence, 
within the [national] legal order, of a shortcoming as a consequence of which a whole class 
of individuals have been or are still denied [their Convention rights]” and “where the defi-
ciencies in national law and practice identified (...) may give rise to numerous subsequent 
well-founded applications”.

On that basis, the Court went on to say that, in executing the judgment, “general meas-
ures should either remove any hindrance to the implementation of the right of the numer-
ous persons affected by the situation found to have been in breach of the Convention or 
provide equivalent redress in lieu”. In the operative part of its judgment, the Court stated 
that “the respondent State must, through appropriate legal measures and administrative 
practices, secure the implementation of the property right in question in respect of the re-
maining Bug River claimants or provide them with equivalent redress in lieu, in accordance 
with the principles of protection of property rights under Article 1 of Protocol No. 1”. As far 
as Article 46 is concerned, the Broniowski case ended in a friendly settlement judgment of 
28 September 2005. 
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The Hutten-Czapska v. Poland judgment of the Grand Chamber of 19 June 2006 raised 
the same issues as to when a case is to be considered a pilot case for the purposes of ruling 
whether successive rent-control schemes were compatible with Article 1 of Protocol No. 
1133. This method of adopting a “pilot” judgment in which a systemic problem is identified 
has an important practical consequence for the work of the Court, which will in such cir-
cumstances adjourn consideration of other applications arising out of the same problem, 
pending adoption of the necessary remedial measures. 

REOPENING THE PROCEDURE

The first concerns the reopening of proceedings in cases where the Court has found a 
violation without indicating the need to hold a new trial or reopen the proceedings. While 
most of the Contracting States make provision for criminal proceedings to be reopened, 
there appears to be no uniform practice in civil and administrative matters. Moreover, 
the passage of time may be significant in such cases, as the domestic courts may in some 
instances have to examine whether the European Court’s assessment of past situations 
remains valid in the current circumstances of the case. Possible damage to the interests of 
third parties might also be a problem.

4. WORKING IN SYNERGY 

The multiplication of the instruments now guaranteeing human rights has, both in terms 
of quantity and of quality, been considerable – some see this as frenzied proliferation, oth-
ers as constructive progression towards a “general law of human rights”. This situation, 
which may produce both positive and negative effects, is also reflected by the number of 
NGOs specialising in the defence of human rights, thus explaining the need for coordination 
and common platforms. One fundamental problem is the risk of a reciprocal lack of aware-
ness, of compartmentalization, of divergences, of inconsistencies and even of instruments 
cancelling each other out. Instead, I advocate synergy between all these instruments at 
national and international level.

133 The Hutten-Czapska v. Poland judgment of the Grand Chamber has been delivered on 19 June 2006.
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It is worth noting that in the course of these leading judgments the Court often refers to 
the case-law from other national and international jurisdictions. Recourse to a compara-
tive perspective in human rights adjudication does not give rise to controversy before the 
European Court of Human Rights134. It is something that is taken for granted. The Court 
considers that there is every reason to study decisions in other jurisdictions dealing with 
similar issues. It recognises that while it is not in any sense bound by what national or other 
international courts say the Court’s own understanding of the governing principles will in-
evitably be enriched by examining how other courts have approached the same question. 
With modern advances in technology it is no longer difficult to have immediate access to 
leading decisions from, for example, the Supreme Courts of The United Kingdom, Canada 
and the United States and the Constitutional Court of South Africa. 

Moreover, we should not neglect the contribution to the development and application of 
these standards of other Council of Europe human rights bodies, in particular, the work of 
the Commission for the Prevention of Torture (CPT), the Commissioner for Human Rights, 
the European Committee of Social Rights, the European Commission against Racism and In-
tolerance (ECRI) and the Advisory Committee for the Protection of National Minorities under 
the Framework Convention. These bodies will often rely on the case-law of the Court in their 
work but it also works the other way around. For example, today, it is quite a common occur-
rence for the Court to rely heavily on the work of the CPT in judging whether prison condi-
tions amount to inhuman and degrading treatment in particular cases135. Reference has also 
been made to ECRI reports136 and to reports prepared under the European Social Charter137.

5. THE REFORM

Since 1990 the enlargement of the Council of Europe has created a new dimension for 
the operation of the Convention system. While the underlying purpose of the system re-
mained the same, the Court now had a further role to play in the consolidation of democ-
racy and the rule of law in the wider Europe. This is a process which continues today. In 
this sense its significance has arguably never been greater. The Court, through its case-law 

134 See, for example, the references to Canadian and United States judgments in ECtHR (GC), Hirst (no. 2) v. the United Kingdom, judg-
ment of 6 October 2005; ECtHR, Appleby v. the United Kingdom, judgment of 6 May 2003; ECtHR, Allan v. the United Kingdom, judgment 
of 5 November 2002. The issue has become a controversial one in the United States – see Justice Ruth Bader Ginsburg’s remarks to the 
Constitutional Court of South Africa – “A decent respect to the Opinions of [human]kind” (7 February 2006).
135 Amongst numerous cases see ECrtHR, Van der Ven v. the Netherlands, judgment of 4 February 2003.
136 See ECtHR (GC), Nachova and Others v. Bulgaria judgment of 6 July 2005 (reference to ECRI’s 2000 and 2004 reports on Bulgaria).
137 See ECtHR (GC), Sørensen and Rasmussen v. Denmark judgment of 11 January 2006 (reference to reports of the European Social Com-
mittee).
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and in partnership with national Supreme and Constitutional Courts, serves to infuse na-
tional legal systems with the democratic values and the legal principles of the Convention 
and helps to ensure that Convention standards are implemented in everyday practice. The 
major challenge for the Court today is not only to maintain and develop the Convention 
standards but also to ensure that the Europe of human rights remains a single entity with 
common values. 

In response to this problem, the Committee of Ministers of the Council of Europe adopt-
ed Protocol No. 14 to the ECHR in May 2004, together with a number of recommendations 
and resolutions designed to increase its effectiveness. The aim of this reform is to allow the 
Court to devote more attention to meritorious applications, in particular those disclosing 
serious human rights violations, by increasing its filtering capacity and improving the imple-
mentation of the ECHR at national level. I will mention some of the most important changes 
encompassed by Protocol no. 14 which will enter into force on 1 June 2010. 

The Court will be competent to sit in a single judge formation to declare cases inadmis-
sible or strike them out of the Court’s list of cases, where such a decision can be taken 
without further examination (Art. 4 and 5). In principle the decisions on admissibility and 
the merits will be taken at the same time (Art. 9). 

The competence of the Committee of three judges is enlarged. It can declare cases ad-
missible and also render a judgment on the merits, if the underlining question in the case, 
concerning the interpretation or the application of the Convention or the Protocols there-
to, is already the subject of well-established case-law of the Court (Art. 8).

At the request of the Plenary Court, the Committee of Ministers may, by unanimous deci-
sion, and for a fixed period, reduce to five the number of judges of the Chambers (Art. 5). 

A new admissibility criteria is added (Art. 12), changing Article 35 § 3, in that a case is 
declared inadmissible if the applicant had not suffered a significant disadvantage, unless 
respect for human rights as defined in the Convention and the Protocols thereto requires 
an examination of the application on the merits and provided that no case may be rejected 
on this ground which has not been duly considered by a domestic tribunal. 

A new paragraph 4 will be added to Article 46 of the Convention (Art. 16) which allows 
the Committee of Ministers, if it considers that a High Contracting Party refuses to abide by 
a final judgment in a case to which it is a party, to refer to the Court the question whether 
that Party has failed to fullfill its obligation under paragraph 1, after serving formal notice 
on that Party and by decision adopted by a majority vote of two thirds of the representa-
tives entitled to sit on the Committee.

Furthermore, some Recommendations to the Member states were adopted by the Com-
mittee of Ministers on 12 May 2004, such as Recommendation Rec(2004) 5, to ensure that 
there are appropriate and effective mechanisms for systematically verifying the compat-
ibility of draft laws with the Convention in the light of the case-law of the Court; there 
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are such mechanisms for verifying, whenever necessary, the compatibility of existing laws 
and administrative practice, including as expressed in regulations, orders and circulars; the 
adaptation, as quickly as possible, of laws and administrative practice in order to prevent 
violations of the Convention.

The perennial problem with reform of the Convention is that it has always suffered from 
a time lag. This is mainly due to the complexity involved in the drafting of new Protocols 
that must be ratified by all the Contracting Parties when procedural or structural changes 
are involved. Protocol No. 11, for example, took more than three years to be ratified by all 
Contracting Parties. The problem of time lag for a beleaguered international court is that 
by the time the much-needed reform enters into force the parameters and dimensions of 
the problem will have changed.
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INTRODUCTION 

This paper sets out to explore the doctrine of judicial precedent in the UK in the context of a 
developing constitutionalism. By this latter term I mean a move from the constitution being seen 
in purely descriptive terms as ‘what happens’ in the UK to a situation where legal as well as po-
litical forces both limit and direct state power according to constitutional principles which accord 
with international norms. I will begin by setting out the current constitutional context within which 
precedent operates, will move on to explore the scope of the doctrine and finally I will assess the 
operational impact of the doctrine in relation to United Kingdom cases on the European Convention 
on Human Rights and Fundamental Freedoms, before concluding. 

THE CONSTITUTIONAL CONTEXT OF THE HIGHER COURTS IN THE UK

There are no separate constitutional courts in the UK. Constitutional issues may come to be adju-
dicated at any level but important issues are likely to work their way up through the appeal process 
to reach the highest court.
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On the first of October this year (2009) a new Supreme Court replaced the House of Lords Ap-
pellate Committee as the highest court of appeal in the UK.1 There are no new powers given to this 
new Supreme Court and unlike the Supreme Court in the United States of America it is not intended 
to hold an overriding position in the constitution: Parliament will remain sovereign in the UK. 2 De-
spite this it marks a clearer separation of powers between the courts and the legislature. Current 
Justices of the Supreme Court will remain members of the House of Lords but will be unable to sit or 
vote on debates which take place there. These changes, though apparently cosmetic and symbolic, 
are significant in that they reflect the growing role of the courts in the UK constitution. 

What is the constitutional position of judges in the UK– do judges make law? The answer to this 
depends on your interpretation of “law making” and it also depends on what type of law we are 
referring to.3 The Common law, law that is not codified in statutes and has been established over 
the years through case-law, is subject to incremental development by the judiciary. In contrast stat-
ute law created by the legislature is subject only to “interpretation” by the judiciary. In both cases 
judges are clearly aware of the limitations on their power, which is constrained by Parliament’s 
constitutional position as the highest law-making body in the UK. For this reason statute law always 
takes precedence over Common (judge made) law and when developing the Common Law judges 
are mindful not to address an area of law which would be better addressed by Parliament. Lord 
Thorpe in Dart v Dart 4expresses the case for this judicial reticence when he stated 

“If a fundamental change is to be introduced it is for the legislature and not the judges to intro-
duce it. Not only is the legislative process the democratic process but it enables the route of future 
change to be surveyed in advance of adoption by extensive research and consultation.”

Two examples from criminal law illustrate occasions when judges have caused controversy in re-
lation to their constitutional role in developing the Common Law. In Shaw v DPP 5in 1961 the House 
of Lords Judicial committee manufactured a Common Law offence of Conspiracy to Corrupt Public 
Morals because they considered that publishing a booklet which listed the names and addresses of 
women offering to sell sex was improper. In this case there was a strong dissent from Lord Reid who 
considered the action of the majority unconstitutional, “Parliament is the only proper place and I 
am firmly of the opinion the only proper place to settle that. When there is sufficient public opinion 
Parliament does not hesitate to intervene. Where Parliament fears to tread it is not for the Courts 
to Jump in.” In the second, R v R6 1991 the House of Lords judicial committee removed the common 
law immunity held by husbands in relation to prosecutions for rape of their wives.

1 In fact this is slightly misleading – as with the House of Lords Appellate Committee the Supreme Court is the highest appeal court across 
the UK on civil matters but only hears appeals on criminal matters from England Wales and Northern Ireland. In Scotland the High Court 
of Justiciary is both the first instance court and the highest court of appeal in relation to criminal matters. 
2 http://www.supremecourt.gov.uk/ at 29 October 2009.
3 A government website on the judiciary describes as “myth” the idea that judges make the law http://www.judiciary.gov.uk/about_judi-
ciary/judges_and_the_constitution/index.htm. In contrast Simon Lee suggests it is a “fairy tale” to suggest that judges do not make the 
law Simon Lee, Judging Judges, Faber and Faber, London 1989 (See Chapter Two Fairy Tales).
4 2 Family Law Reports 286.
5 [1962] Appeal Cases 23.3
6 [1992]1 Appeal Cases 599.
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The former example of Shaw illustrates exactly the problem of judicial over-activism. There the 
new offence was created out of nothing and contradicted the rule of law (and the human rights 
principle) against the retrospective creation of criminal offences. The latter example of R differs. 
In this case the issue had been subject to heavy criticism over a long period of time from a range 
of groups including the police, Members of Parliament, women’s groups. The court argued that it 
need not leave this change to Parliament as it was not creating a new offence but rather removing 
a “ ... common law fiction which has become anachronistic and offensive …”7; breached the rights 
of wives to human dignity and had no place in modern law. The case was appealed to the ECtHR 
but though the change was retrospective in relation to UK domestic law it was found not to conflict 
with Article 7 but rather to reflect respect for Article 3 of the European Convention of Human Rights 
and Fundamental Freedoms.8 

When interpreting statutes judges aim to give effect to Parliament’s will or intention. Yet Lord 
Slynn argues that it is wholly proper for the courts to consider the application of existing law to new 
factual situations. To do so he says “… is not to usurp Parliament’s function...” and “...not to do so 
would be to abdicate the judicial role... ” He reasoned that “... if Parliament takes the view that the 
result is not what is wanted it will change the legislation.”9 However Lord Slynn was clear that when 
filling in gaps in legislation “... judges must not substitute their own views to fill gaps.” 10

The process of statutory interpretation starts with a literal approach – just giving the words of 
the statute their ordinary meaning – wherever possible. If this does not provide a workable appli-
cation of the law judges may adopt a more purposive approach, looking to see what problem the 
law was passed to address. Until 1993 the purposes of the law were gleaned from a construction 
of the statute as a whole and also from an examination of the previous law before the Act. Then in 
the case of Pepper v Hart11 the Judicial Committee of the House of Lords held that courts could look 
at and rely on parliamentary materials in order to establish Parliament’s intention. Lord Browne-
Wilkinson noted that courts could do this only where the legislation was “ambiguous or obscure.”12 
Moreover Courts were limited to examining statements made in Parliament by the promoter of the 
legislation along with any other parliamentary materials necessary to understand the statements 
and their effect, and these statements could only be relied on if they were clear.13 

While this appears to support the constitutional position of Parliament it is controversial and has 
also been argued to be contrary to the constitution because the courts will not be examining the 
whole of the parliamentary debate and are therefore privileging the interpretation of the promoter 

7 Ibid per Lord Lane at 611.
8 CR v UK Application 20190/92.
9 Fitzpatrick v Sterling Housing Association [2001] 1AC 27 at p33.
10 Ibid.
11 Pepper v Hart [1993] AC 593.
12 Ibid at parargraph 640C
13 Ibid
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of the legislation – usually the government – over Parliament as a whole. 14 It is also suggested that 
this practice leads to greater costs in court cases because lawyers need also to research parliamen-
tary materials as well as case-law and the legislative text.15 

Even a literal approach to statutory interpretation may be controversial since a literal interpre-
tation of words may change over time.16 In Fitzpatrick v Sterling Housing Association17 the Judicial 
Committee of the House of Lords found that the word ‘family’ in a Rent Act passed in 1977 should 
be interpreted according to its 2001 meaning rather than any meaning it had at the time the Act 
was passed in 1977. Parliament had not provided a fixed definition of the word in the statute18 so it 
was suggested that it should be given a “loose and flexible”19 “everyday” meaning. The courts con-
sidered that in 2001 this meaning included longstanding homosexual partners, since most ordinary 
people would consider this relationship to constitute ‘family.’ 20 

SCOPE OF THE DOCTRINE OF PRECEDENT

The doctrine of binding precedent or stare decisis in the English legal system is the process of 
deciding cases according to “like” cases or similar cases which have previously been decided by 
precedent making courts. Not all cases form precedent, only those decided in the High Court, Court 
of Appeal and Supreme Court form precedent. It may seem a trite (but very important) point to say 
that the doctrine of binding precedent cannot be established and operate properly without clear 
acceptance of a hierarchical structure of the different courts. This is necessary so that we know 
what decisions will bind which courts. When discussing the development of precedent in the Eng-
lish Legal system the jurist Professor Dias states that “A clear pyramid of authority was essential to 
the operation of binding precedent…” 21 

Judges do not make the ratio of case explicit in their judgments. So an analysis of the legal mo-
tivation or legal reasoning of individual judges in reaching their decision is crucial in determining 
the ratio of a case. We need to ascertain ‘why have the judges decided that the law applies in this 
way?’ Though unless a shared clear line of legal reasoning can be discovered which supports the 

14 Johan Steyn (Lord Steyn), “Pepper v Hart; A Re-examination,” Oxford Journal Of legal Studies, Vol. 21, No.1 (2001), pp 59-72 at p.64
15 Ibid p63
16 See Lord Hutton’s dissenting judgement in Fitzpatrick v Sterling Housing Association [2001] AC 27. 
17 Ibid.
18 As Lord Clyde pointed out other statutes like the Housing Act 1985 gave a definition of family member and listed those people who 
could be considered to be “family” ibid p.55.
19 Ibid per Lord Clyde p. 55.
20 Though the court declined to find that a homosexual partner could be a ‘spouse.’ 
21 See R.W.M.Dias, Jurisprudence, Butterworths, London, 1985. p127 
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decision of the majority there may be no ratio capable of forming precedent. 22 The ratio itself is 
made up of the material facts of the case – those facts that are considered relevant to the rea-
soning of the decision – plus the legal principles involved. This sounds straightforward, yet this 
formula for the ratio is in itself a tautology. The ratio of a case can only be understood after it has 
been subjected to scrutiny by subsequent courts seeking to apply or distinguish it. In practice it is 
the application to later cases that defines the scope of the ratio of the earlier case. This application 
to later cases also defines what facts are to be considered material. In this way the ratio of the case 
if it can be discerned at all may be defined broadly – in order to apply it to subsequent cases or 
perhaps very narrowly so that future application may be avoided. If the latter takes place then the 
process is called “distinguishing” the case.23 Thus an understanding of the process of distinguish-
ing cases is crucial when considering the doctrine of precedent because the power to distinguish 
limits the impact of precedent without challenging either the doctrine of precedent or the validity 
of the case. 

In order to follow the exercise above we need to have a clear record of what was said by the 
judges or judge in the case. So that Professor Dias argues that a system of precedent requires a reli-
able system for reporting the cases from precedent setting courts. While the English Legal system 
has case reports going back to 1282, there was no truly reliable or comprehensive reporting system 
until the Incorporated Council of Law Reporting for England and Wales was established in 1865.24 

The Doctrine of Precedent in the English Legal System operates in two ways. In the doctrines 
vertical application courts are bound to follow precedent set in courts which are higher than them-
selves and So that the county courts are bound by High Court decisions, Court of Appeal and the Su-
preme Court (House of Lords). The High Court is bound by the Court of Appeal and Supreme Court. 
The Court of Appeal is bound only by the Supreme Court. In this way there is the creation of con-
sistency between cases decided in different places and at different times. Precedent also operates 
horizontally in the higher courts. The County Court does not create precedent and the High Court 
does not bind itself though previous decisions if reported may be persuasive. The Civil Division of 
the Court of Appeal binds itself unless one of the exceptions set out in Young Bristol Aeroplane25 
applies. First that if there is more than one applicable decision then the court can chose which to 
follow. Second if the previous decision was decided per incuriam26 it need not be followed. Third if 
the decision in question has been explicitly or impliedly overruled by a more recent House of Lords 
decision. We could also add a fourth situation: where the area needs to be revisited in the light of 

22 See Lord Denning’s discussion in the Court of Appeal in Re Harper and Others v National Coal Board [1973] QB 614 – discussing the in-
ability to find the ratio in a case called Smith v Central Asbestos [1973] AC 518. Three members of the court found in the appellants favour 
two did not, however of those who found in favour of the appellant gave a line of reasoning which supported the defendant.
23 There is a pun in the English legal system which talks of a case being very “distinguished” rather than referring to its high status what it 
actually meant is that it is avoided wherever possible. 
24 Stilk v Myrick provides an example of the difficulties encountered before this. The case was heard in 1809 and has two contemporary 
reports but each of them record very different reasons for the outcome of the case!
25Young v Bristol Aeroplane Co [1944] 2 ALL ER 293 sets out three exceptions.
26 This translates literally as “with a want of reason” more usually it means that the court made their decision without consideration of 
an important precedent or a relevant statute. 
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the Human Rights Act UK 1998 judges may decline to follow their own precedent. In the Criminal 
Division of the Court of Appeal the position is less rigid – since the question of individual liberty in 
each case is seen as more pressing – this position was stated in R v Taylor. 27 

The Supreme Court does not bind itself but in practice it is reluctant to depart from earlier deci-
sions unless there is good justification. The House of Lords Judicial Committee which preceded the 
Supreme Court was considered to bind itself only from the late nineteenth century,28 though some 
exceptions operated even then. The practical rigidity of this position was reversed in1966 by a 
Practice Statement from the House of Lords Judicial Committee stating that they would from then 
on be free to depart from previous decisions. The statement was only three paragraphs long but 
the constitutional significance was clearly recognised. In 1971 a further Practice Statement asked 
that parties who wished to invite the Judicial Committee of the House of Lords to depart from a 
previous decision should notify this in advance so that a seven member court could be convened.29 
Departure from previous decisions is still rare and as illustrated by the decision in R v R is often 
controversial.

Under Lord Denning in the 1970’s the Court of Appeal attempted to ignore the doctrine of prec-
edent, but on appeal to the House of Lords Judicial Committee the applicability of the doctrine 
was always reasserted even if where the House of Lords came to the same decision on the case.30 
Allowable exceptions to the doctrine of precedent only prove the rule. A recent exception came 
in the criminal law appeal of R v James and R v Karami in 1996 31 where a 5 member panel of the 
Criminal Division of the Court of Appeal followed a 2005 Privy Council case rather than a decision of 
the House of Lords Judicial Committee from 2000. The Privy Council case which was followed deter-
mined law in a similar jurisdiction – Jersey – and its committee consisted of the same membership 
of the judicial committee of the House of Lords. In fact the Privy Council committee consisted of 
9 Lords of Appeal in Ordinary and was meant to also represent a sitting of the House of Lords. For 
this reason it was no ordinary departure from precedent. A further accepted example of a depar-
ture from the doctrine of precedent is D v East Berkshire [2004] the Court of appeal departed from 
House of Lords precedent set in 200532because it believed that this precedent could not survive the 
introduction of the Human Rights Act 1998, which domesticated the European Convention on Hu-
man Rights and Fundamental Freedoms. There was clear ruling from the ECtHR to this effect in Z v 
United Kingdom 33 This latter departure from precedent by the Court of Appeal was later approved 
by the House of Lords Judicial Committee.34

27 [1950] 2 KB 368 (Very unusually it was a bench of 7 judges that decided this). 
28 London Street Tramways (1898).
29 Usually only 3 or 5 Judges sit in the House of Lords. 
30 See for instance Davies v Johnson [1979] 2AC 264
31 [2006] EWCA Crim. 14.
32 X v Bedfordshire County Council [1995] 2 AC 633.
33 (2001) 34 EHRR 97.
34 Kay v Lambeth and Leeds City Council v Price [2006] UKHL 10, this case found that example to be an exception to the usual rule. 
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Where precedent is not binding it may still be persuasive. This is the usual position of cases 
decided by the Judicial Committee of the Privy Council. They will be persuasive to courts in the 
English Legal System but will not form binding precedent. High Court decisions may be followed 
as persuasive precedent by other High Courts and even by the Court of Appeal or House of Lords. 
This is more likely where the judgment has been given by a judge who has a strong reputation in 
that legal field. Decisions from other jurisdictions may also be persuasive. For instance in 1986 the 
House of Lords Judicial Committee declined to follow their own precedent and instead favoured an 
Australian High Court decision which they felt better analysed the situation.35 The UK Human Rights 
Act 1998 which incorporates the ECHR into UK domestic law actually builds in a duty to consider, 
but not to follow, ECtHR jurisprudence. Also since the HRA 1998 the courts have been much more 
likely to refer to decisions from other domestic and international jurisdictions. Canadian decisions 
under the Canadian Charter of Rights and Freedoms 1982 have been used particularly in relation to 
the interrelationship between human rights and criminal law.36 International rights jurisprudence 
has proved influential when considering the scope of the UK duty in relation to human rights.37 

THE HUMAN RIGHTS ACT: A CONSTITUTIONAL CHALLENGE? 

Before the Human Rights Act 1998, courts in the UK decided cases which involved individual 
rights on the basis of specific pieces of legislation – for instance the application of equality in em-
ployment38 or on the basis of precedent on rights found under the Common Law.39 The ECHR had 
only the status of other international treaties under the dualist English Legal System. The ECHR 
could be used as a tool of construction for ambiguous statutes and in practice was rarely referred 
to. Case law variously pronounced that the ECHR provided no more rights than the common law40 
or that it did provide further rights but could not be used since it had not been incorporated.41 The 
domestic incorporation of the ECHR through the Human Rights Act has been operation for less than 
10 years but from the start it was apparent that it had significant impact. The Human Rights Act 
1998 has a requirement in Section 3 that “so far as it is possible to do so, primary and secondary leg-

35 Murphy v Brentwood District Council [1991] 1AC 398, declined to follow Anns v Merton Borough Council [1978] 1AC 728 and instead 
followed the Australian high Court decision in Council of the Shire of Sutherland v Heyman 157 CLR 424.
36 See for instance R v A [2001] UKHL 25 where the House of Lords followed the Canadian case of R v Seaboyer and Gayme [1991] 2 SCR 
577
37 See for instance A (FC) and Others (FC) v Secretary of State [2004] UKHL 56 and R v Immigration Officer at Prague Airport and another 
ex parte the Roman Rights Centre [2004] UKHL 55.
38 For example the Sex Discrimination Act 1975 and the Race Relations Act 1976.
39 For instance Entick v Carrington (1765) 95 Eng. Rep. 807 KB – which held that the state had no right to search private property or seize 
possessions without lawful authority and a properly sworn warrant. 
40 See Derbyshire County Council v Times [1993] AC 534 
41 See R v Secretary of State for the Home Department ex parte Brind [1991] 1AC 6956.
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islation must be read and given effect in a way that is compatible with the Convention rights. If it is 
not possible to read the two as compatible then s4 allows the higher courts to make a declaration of 
incompatibility – but the statute still stands. In coming to decisions about the scope of convention 
rights and the compatibility or otherwise of legislation section 2 requires that a court or tribunal de-
termining a question over a ‘Convention Right’ must “take into account” decisions, declarations and 
opinions that make up the jurisprudence of the European Convention on Human Rights and Funda-
mental Freedoms. The House of Lords is constitutionally invited to overturn previous decisions on 
the interpretation of statute – where an alternative compatible interpretation is possible. 42 Before 
the HRA 1998 The UK courts were only to use the ECHR as a tool for constructing legislative inten-
tion where the legislation in question was ambiguous. In contrast Ghaiden v Mendoza 43shows the 
willingness of the House of Lords (and the Court of Appeal) to embrace this constitutional duty and 
depart from precedent. Ghaiden used section 3 to go a step further than the existing precedent in 
Fitzpatrick and find that longstanding same sex couples should be treated as a spouse rather than 
just as ‘family members.44 

A question also arose following the HRA 1998 as to whether the Court of Appeal should follow 
jurisprudence from the ECtHR in place of House of Lords precedent. In Kay v Lambeth & Leeds City 
Council v Price [2006] UKHL 10 the Non Governmental Organisations Justice and Liberty argued that 
where their was an apparent conflict between House of Lords precedent and a later ruling from 
the ECtHR the lower court should be free to depart from the Doctrine of Precedent and follow the 
Strasburg ruling provided that four conditions were met. “(1) the Strasbourg ruling has been given 
since the domestic ruling on the point at issue, (2) the Strasbourg ruling has established a clear 
and authoritative interpretation of Convention rights based (where applicable) on an accurate un-
derstanding of United Kingdom law, (3) the Strasbourg ruling is necessarily inconsistent with the 
earlier domestic judicial decision, and (4) the inconsistent domestic decision was or is not dictated 
by the terms of primary legislation, so as to fall within section 6(2) of the 1998 Act..”45 The Secretary 
of State for the Home Office, intervening in the case also favoured a relaxation of the doctrine of 
precedent in these circumstances if the conflict was absolutely clear.

After assessing these arguments the House of Lords was firm that where there was clear prec-
edent set by the House of Lords and there appeared to be a conflicting decision from the ECtHR the 
lower court should still follow the House of Lords decision and leave it to their Lordships to consider 
any conflict between their case and the ECtHR. Their Lordships argued that this was necessary for 
certainty in the English Legal system. In the cases in question the lower courts had shown a variety 
of opinion in relation to whether the cases conflicted and even where there was agreement on con-
flict the extent to which the conflict manifested itself. Singularly the House of Lords approved an 
earlier decision where the Court of Appeal had departed from House of Lords Precedent on exactly 

42 Before the HRA 1998 the ECHR was only to be used as a tool for constructing legislative intention where the legislation is
43 [2004] UKHL 30
44 The distinction between a “family member” and a “spouse” was material since the latter received the tenancy under terms which were 
much more beneficial.
45 Lord Bingham of Cornwall at Para 41. 
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those grounds.46 So the position has been changed to an extent. More usually though the reasser-
tion of the Doctrine of Precedent in this context at worst delays the constitutional development of 
law but it is doubtful whether it impacts to actually frustrate development of the law. It ensures 
consistency between different sittings of the Court of Appeal and High Court who might otherwise 
interpret the ECHR decisions differently. 

What is more worrying is the potential for the House of Lords to read s2 of the Human Rights Act 
as a limiter on their potential to develop the law in a constitutional way. While section 2 only re-
quires courts to take into account decisions and other jurisprudential material some Judges have in-
terpreted this as a form of precedent not to be exceeded. Particularly in relation to this there seems 
to be some uncertainty in relation to the margin of appreciation and its application for domestic 
courts. For Instance in Bellinger v Bellinger47 the Court of Appeal, despite seeing a conflict with Con-
vention rights and current UK law – were reluctant to state that they believed there was clear con-
flict between the UK failure to recognise new gender identity in the context of marriage because 
the ECtHR had not at that time found a consensus on the matter across Europe. Previous cases 
had allowed governments (particularly the UK) a margin of appreciation. By the time the House of 
Lords came to hear the appeal48 the ECtHR had decided Godwin v UK49 and the House was happy to 
overturn their previous precedent. What if Godwin had not been decided so? The danger is that the 
jurisprudence from the ECHR could act as a ceiling on standards instead of a floor. Where this has 
occurred in UK jurisprudence it has been referred to as the ‘mirror principle’– that UK courts should 
only give effect to rights as interpreted by Strasbourg and not interpret rights more expansively 
“in the light of domestic traditions.”50 If all countries in the Council of Europe merely mirrored the 
ECtHR this would have a problematic effect on the development of the ECHR jurisprudence itself, 
since domestic case law is used by the ECtHR to consider the scope of the margin of appreciation. 

CONCLUSION

The legal system in the UK represents one of the strongest illustrations of the doctrine of prec-
edent. The operation of the doctrine in the UK has sometimes been criticised because it can lead to 
the retention of “wrong” precedents.51 Its great virtue is that it provides for consistent and stable 

46 See D v East Berkshire cited earlier.
47 [2001] 1 FLR 389
48 Bellinger v Bellinger [2003] UKHL 21
49 (2002) 35 EHRR 18
50 Francesca Klug cited in A Bill of Rights for the UK? 29th Report of Session 2007-08 House of Lords and House of Commons Joint Commit-
tee on Human Rights. HL Paper 165-1 HC 150-1, p21. 
51 B.V.Harris, “Final Appellate Courts Overruling Their Own ‘Wrong’ Precedents: The Ongoing Search for Principle.” Law Quarterly Review 
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application of the law. More than this it provides for consistent and stable development of the law 
according to existing constitutional legal principles and can provide for the infusion of new con-
stitutional legal norms from time to time. Section 3 of the Human Rights Act 1998 could not have 
been used to request courts to reinterpret all existing and future legislation according to European 
Convention of Human Rights norms if there had been no clear system of court hierarchy and prec-
edent.52 That system allows for these important human rights principles to be adjudicated and dif-
fused consistently all the way through the courts and tribunals in the United Kingdom. The system 
of precedent therefore allows the courts to go beyond a negative constitutional role in restraining 
the power of government but also to make a positive contribution by promoting and developing 
new constitutional principles based on human rights. So while ECHR jurisprudence is useful and 
may be persuasive, like jurisprudence from other domestic and international jurisdictions, it should 
complement rather than substitute the domestic development and application of constitutional 
principles. 

(2002) 118, 408-427.
52 A similar provision (s2) had been placed in the UK European Communities Act in 1973 to require courts in the English Legal system to 
recognise the primacy of EC law. 
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Three great constitutional conflicts – United Kingdom: Lords v. Commons, Parliament Act 
1911 – United States: Supreme Court v. President and Congress, New Deal Controversy 1935-
1937 – Belgium: King v. Parliament, Abortion Act 1990 – Democracy wins the day in each of 
these cases.

This essay considers three rather unusual constitutional conflicts that occurred in the previous 
century in the United Kingdom, the United States and Belgium respectively. But before I start, let 
me take you back for a moment to the beginning of the era of the written constitution, that is to say 
to the late eighteenth century.

The world’s oldest constitution, that of the United States, was written in 1787 and came into 
effect in 1789, even before France’s Etats-Généraux met again for the first time in almost two hun-
dred years. The American Constitution opens with the words ‘We the People’:

We the People of the United States, in order to form a more perfect union, establish justice, 
insure domestic tranquillity, provide for the common defense, promote the general welfare, and 
secure the blessings of liberty to ourselves and our posterity, do ordain and establish this Consti-
tution for the United States of America.

** The present essay is a slightly adapted English translation of an address delivered some years ago on that university’s anniver-
sary. References to Dutch sources have been omitted. Translation by Kath Starsmore, a freelance translator specializing in law and 
legislation. European Constitutional Law Review, 2: 116–146, 2006 © 2006 T.M.C.ASSER PRESS and Contributors DOI: 101017/
S1574019606001167 

* Cambridge university press license to reprint obtained.
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‘We the People’, it resounded, and it was also intended incidentally as a rejection of royal power. 
In the countries of western Europe monarchy by the grace of God had been glorified in a variety of 
ways. Royal pretensions to absolute power were displayed in official documents especially. For ex-
ample, the way in which the Spanish kings used to sign documents of state was simple but impres-
sive: ‘Yo el Rey’ or I, the King. In the late eighteenth century the differences between monarch and 
subjects began to harden in many countries. In America, what is known as the age of the democrat-
ic revolution1 manifested itself in the resistance of the British colonists to their fatherland, personi-
fied in the figure of King George III. Initially, the object of this resistance was merely the redress of 
grievances, but it very soon became independence. A huge impression was made by the pamphlet 
Common Sense, published in Philadelphia in January 1776. It was written by the rebel, pamphleteer, 
adventurer and agitator Tom Paine, who had come over from England, where he had been a corset 
maker by trade. But Tom Paine preferred making revolution to making corsets and took an active 
part in America’s struggle for independence, and later in the French revolution. In the said pam-
phlet Common Sense, he called on the British colonists to set out on their own and to break all ties 
with Great Britain, which they were to do six months later. The text is a torrent of abuse against the 
monarchy in general and George III in particular. In the following passage the writer explains that a 
country with a charter needs a king about as much as it needs a hole in the head:

But where says some is the King of America? I’ll tell you Friend, he reigns above, and doth 
not make havock of mankind like the Royal—of Britain. Yet that we may not appear to be defec-
tive even in earthly honors, let a day be solemnly set apart for proclaiming the charter; let it be 
brought forth placed on the divine law, the word of God; let a crown be placed thereon, by which 
the world may know, that so far as we approve of monarchy, that in America THE LAW IS KING. 
For as in absolute governments the King is law, so in free countries the law ought to be King; 
and there ought to be no other. But lest any ill use should afterwards arise, let the crown at the 
conclusion of the ceremony be demolished, and scattered among the people whose right it is.2

The idea that by drafting a constitution one could arrive at a ‘government of laws, not of men’ 
has, of course, never been anything more than a pious illusion.3 But that is still no reason for deny-
ing or underestimating the significance of constitutions. Instead of a motley assortment of docu-
ments of state of a widely differing nature and often dubious legal force which had come into being 
over hundreds of years, the era of the written constitution brought a large measure of clarity and 
certainty to constitutional affairs. A pre-war British author formulated it as follows:

A welter of charters, statutes, bulls, treaty clauses, political testaments, pragmatic sanctions, 
manifestoes and mere undertakings had managed to stick like burrs to the body politic on its 
way down the ages. From the amorphous heterogeneity of some of these venerable ragbags it 

1 R.R. Palmer, The Age of the Democratic Revolution. A Political History of Europe and America, 1760-1800, 1959.
2 Thomas Paine, Common Sense, Penguin Classics 1986, p. 98. The dash in ‘the Royal—of Britain’ can be substituted with a swearword of 
one’s own choice. In the parlance of the transcription of the Watergate tapes one might say ‘expletive deleted’.
3 Article XXX Massachusetts Constitution (1780) decreed a strict separation of powers ‘to the end that it [the government of this com-
monwealth] may be a government of laws, and not of men’.
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was almost a relief to have the situation simplified by the seventeenth-century despot who could 
point to himself and pronounce ‘L’état, c’est Moi’, but it was a much more satisfying remedy to 
be able to point to one not-too-bulky document and to exclaim ‘L’état, c’est là’. The vogue of the 
written constitution may have brought all sorts of troubles in its train, but it also brought clarity 
and precision to forms of government to an extent not previously attained.4

The era of the written constitution continues unabated. Nowadays, virtually every country has 
one. One of the first things a new state does, even if only to be taken seriously by the international 
community, is to adopt a constitution. Of course, this does not mean that the constitution is taken 
equally seriously in every country, but even if it is applied very freely or is even blatantly violated, it 
still retains a certain significance as a mirror held up in public to those in power. Constitutions meet 
the need for ‘rules which govern the government’, and when the authorities completely disregard 
these rules, it attracts attention and undermines their authority. Only when total legal chaos occurs 
– I have in mind the constitutional free-for-all in Moscow during the final months of 1993 – can we 
see how much support can be derived from a constitution in more normal circumstances.

After these broad, introductory remarks, it is now time to focus our attention on the constitu-
tional conflicts in the United Kingdom, the United States and Belgium referred to above. First of all 
the United Kingdom.

SWAMPING THE LORDS

The peculiarity of the British constitution is that it has to this very day remained what it has al-
ways been: a ‘venerable ragbag’, an amazing hotchpotch of documents and traditions of the most 
diverse kind. The United Kingdom is one of the very few countries that have never got around to 
drafting a constitution.5 This played a part in the conflict that arose in the early twentieth century 
between the Asquith government and the House of Lords, a conflict that is described in detail in 
a book written by the British politician Roy Jenkins (who died in 2003) and published in 1954. The 
book bears the intriguing title Mr Balfour’s Poodle, a title I shall come back to.6 But first some com-
ments on the House of Lords.

4 John A. Hawgood, Modern Constitutions Since 1787, 1939, p. 3.
5 In 1991 the Institute for Public Policy Research published a draft constitution for the United Kingdom to encourage debate on this topic: 
The Constitution of the United Kingdom, 1991; for a description of British constitutional law see my chapter on the United Kingdom in: 
Lucas Prakke and Constantijn Kortmann (eds.), Constitutional Law of 15 EU Member States, 2004, p. 861-927.
6 Roy Jenkins, Mr Balfour’s Poodle. An Account of the Struggle between the House of Lords and the Government of Mr Asquith, 1954. 
A much shorter, but very useful description of the same conflict can be found in Harold Nicolson, King George V. His Life and Reign, 
1952.
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The House of Lords is an institution whose origin is lost in the mists of a medieval past. I shall 
spare you the details, but what I must tell you is that at the beginning of the last century the Con-
servatives held an overwhelming majority of the seats in the Lords. This had not always been the 
case. In earlier times, there had often been a balance more or less between the Whigs (Liberals) and 
the Tories (Conservatives) in that House. In the early eighteenth century, when the Lords still had 
only about 150 members, the Whigs had a small majority. On the recommendation of her minister 
Robert Harley, Earl of Oxford, Queen Anne in late 1711 raised twelve Tories to the peerage virtually 
simultaneously in order thus to be assured of a majority in the House of Lords in favour of accept-
ance of the Treaty of Utrecht, which was to put an end to the War of the Spanish Succession.7

The small Whig majority had made way for an even smaller Tory majority. Not long after, though, 
the Whigs were again in the majority and would remain so until the end of the century. A big change 
occurred under the Tory Prime Minister William Pitt the Younger, who sent no less than 140 politi-
cal allies to the Lords with a noble title during the almost twenty years that he was in power (1783-

1801). Later on, a rupture in the Conservative Party around the middle of the nineteenth century 
caused a virtual restoration of the balance between Liberals and Conservatives in the upper house 
for a short time, but after that things started going downhill fast for the Liberals. This was mainly 
a consequence of the radical course adopted by the great Liberal leader Gladstone. His policy of 
Home Rule for Ireland resulted in a mass exodus from Liberal ranks. The defectors called them-
selves Liberal Unionists and in a short while allied themselves closely with the Tories, who in those 
days were known as Unionists – advocates of maintaining the union between Great Britain and 
Ireland. The havoc caused in Liberal circles by Gladstone’s first Home Rule Bill, which was rejected 
by the Commons in 1886, emerged dramatically when in September 1893 the House of Lords tor-
pedoed his second Home Rule Bill by 419 votes to 41, the biggest anti-government majority ever 
recorded in British politics.8 In his farewell speech delivered in the Commons on 1 March 1894, 
the aged Gladstone attacked the Lords, an attack that was welcomed with great enthusiasm by his 
sympathizers. He took the view that in the long run it was intolerable that a house of peers should 
oppose the policies of a government that had the backing of a House of Commons elected by more 
than 6 million voters. Things would have to change.9

It was not very long, however, before the Conservatives got back into power, and experience 
had shown that the Lords could make life very difficult for a Liberal government, while tending to 
put not the slightest obstacle in the way of a Tory administration. And indeed, the Tory Prime Min-
isters Lord Salisbury (1895-1902) and his nephew and successor Arthur James Balfour (1902-1905) 

7 Jenkins, Balfour’s Poodle, p. 24; Nicolson, George V, p. 130. Two of the twelve new peers were the eldest sons of noblemen who were 
still alive. They went to the Lords by ‘writ of acceleration’, that is to say that one of their fathers’ ‘lesser titles’ was passed to them early 
– during the latters’ lifetime. The other ten were raised to the peerage by ‘Letters Patent’. See The Complete Peerage of England, Scot-
land, Ireland, Great Britain and the United Kingdom; extant, extinct or dormant, part II, 1912, reprinted in 1982, p. 28 note b, and part I, 
1910 (1982), Appendix G: ‘Eldest sons of peers summoned to Parliament v.p. (vita patris) in one of their fathers’ peerages’, p. 493. For a 
discussion of Britain’s highly complex law on the peerage see: Valentine Heywood, British Titles. The Use and Misuse of the Titles of Peers 
and Commoners, with Some Historical Notes, 1951; Honours and Titles, Aspects of Britain Series, Her Majesty’s Stationary Office, 1992.
8 Jenkins, Balfour’s Poodle, p. 27 and 33.
9 John Morley, The Life of William Ewart Gladstone, part III, 1903, p. 511.
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had no trouble at all with their Lordships. A little over ten years later, however, the Unionists had 
run out of steam and, on top of this, internal differences had caused a split. Balfour saw no way 
out and in early December 1905 tendered his government’s resignation, leaving it to a new Liberal 
minority government yet to be formed to call new elections. It was the last time a British prime 
minister handed over government to the opposition without first suffering an election defeat.10 
King Edward VII invited the Liberal leader Sir Henry Campbell-Bannerman to form a government 
and to dissolve parliament. The government was formed within days, and the elections held in 
January 1906 produced a great victory for the Liberals: the Campbell-Bannerman government 
could stay on.

* * *

The composition of the Commons (which at that time numbered 670 members) following the 
elections was as follows: Liberals 400, Conservatives 157 (132 Unionists + 25 Liberal Unionists), 
Irish Nationalists 83, and Labour 30.11 The Liberals had 130 seats more than all the other parties 
combined. However, as their government’s actions were supported by the Irish Nationalists and by 
Labour, neither of whom could expect very much from the Conservatives in terms of solving either 
the Irish or the social problem, the Campbell-Bannerman government had a de facto majority of no 
less than 356 seats. Things were different in the Lords, however. Although people in Britain tend to 
speak of the ‘dissolution of Parliament’, this is really not very accurate as the House of Lords can-
not be dissolved and its composition is consequently not affected by a dissolution of Parliament. 
The opposition was in the majority in the House of Lords, and that majority was greater even than 
the government’s majority in the Commons, namely 391 seats. On paper, the House of Lords at 
the opening of the first session of the new parliamentary term in early 1906 numbered 602 mem-
bers, including the 25 Lords Spiritual (Anglican bishops). The majority of them, 479 members, were 
Conservative (355 Unionists + 124 Liberal Unionists); the Liberals had a meagre 88 seats, while the 
remaining 35 members (among them 14 of the 25 bishops) had no political affiliation.12

How was this to work? Never before had the Conservative majority in the House of Lords been 
so overwhelming, not since 1832 had a government in the House of Commons had such a broad 
base as Campbell-Bannerman’s Liberal government now had. Would history repeat itself under 
this sharply defined balance? Would the Conservative House of Lords thwart the Liberal House of 
Commons, that is to say the government of Campbell-Bannerman? An election address given on 
15 January 1906 by the new leader of the opposition Balfour did not bode well. He called out to 

10 Jenkins, Balfour’s Poodle, p. 11; Nicolson, George V, p. 92. The internal differences in the Conservative Party referred to in the text 
were the result of Joseph Chamberlain’s insistence on abandoning the traditional free-trade policy and, through Tariff Reform, creating 
a customs union – and later perhaps even a kind of federation – with the countries of the British Empire. See Nicolson, George V, p. 91.
11 David Butler and Anne Sloman, British Political Facts 1900-1979, 5th edn., 1980, p. 206; slightly different figures in Jenkins, Balfour’s 
Poodle, p. 19. Butler and Sloman’s 400 Liberals comprise 377 genuine Liberals plus 23 Labour candidates ‘who took the Liberal whip’, i.e., 
who became members of the Liberal parliamentary party.
12 Jenkins, Balfour’s Poodle, p. 24.
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his supporters that it was the duty of each one to ensure that ‘the great Unionist Party should still 
control, whether in power or whether in Opposition, the destinies of this great Empire’.13 Herbert 
Henry Asquith, Chancellor of the Exchequer in the Campbell-Bannerman government, took this to 
be a call to the House of Lords to be prepared. Not a person to be trifled with, this Arthur Balfour. 
Erudite (author of philosophical works), refined,14dazzling focus of London society,15and a member 
of the best circles (his mother was a sister of Lord Salisbury’s), he could come up with a scathing 
remark when it suited. For example, he once said about a colleague: ‘If he had a little more brains 
he would be a half-wit.’16

The leader of the Unionists in the House of Lords was Lord Lansdowne, and he soon sought con-
tact with Balfour to map out a common strategy. ‘The Opposition is lamentably weak in the House 
of Commons’ he wrote in a memorandum to Balfour, ‘and enormously powerful in the House of 
Lords. It is essential that the two wings of the army should work together.’17 Well, the Liberals found 
this out to their cost. One of the Campbell-Bannerman government’s first very important bills was 
the Education Bill. In those days there was a kind of school battle going on in Britain, and the Liber-
als owed their resounding election victory in no small measure to the support of the Nonconform-
ists (non-Anglican protestants), who harboured vehement objections to Balfour’s 1902 Education 
Act. To satisfy the Nonconformists, the Liberal government now came out with its own Education 
Bill, which was accepted by the House of Commons in spite of the predictable opposition from 
Balfour and his troops, but which in line with the latter’s specific instructions was scuppered by the 
House of Lords, led by Lansdowne, in December 1906 by means of a series of destructive amend-
ments.18 It was this course of events that six months later caused Lloyd George to flare up in the 
House of Commons when the Lords was referred to there by a Conservative MP as ‘the watchdog 
of the Constitution’: ‘You mean it is Mr Balfour’s poodle! It fetches and carries for him. It barks for 
him. It bites anybody that he sets it on to.’19 Prime Minister Campbell-Bannerman expressed the 
government’s indignation in the House of Commons:

It is plainly intolerable, Sir, that a Second Chamber should, while one party in the state is in 
power, be its willing servant, and when that party has received an unmistakable and emphatic 
condemnation by the country, the House of Lords should then be able to neutralize, thwart, and 
distort the policy which the electors have approved…

13 Ibid., p. 36; also Barbara W. Tuchman, ‘Transfer of Power. England: 1902–11’, in: idem, The Proud Tower. A Portrait of the World before 
the War: 1890-1914, Bantam Books, 1981, p. 437.
14 See Churchill’s description of Balfour in Winston S. Churchill, Great Contemporaries, 1937.
15 Tuchman, Proud Tower, p. 56: ‘He was the most dined-out man in London’.
16 Ibid., p. 61.
17 Jenkins, Balfour’s Poodle, p. 38.
18 The House of Commons rejected these amendments en bloc, something that had never before happened. When the House of Lords, at 
the suggestion of Lord Lansdowne, subsequently pronounced ‘that this House do insist on its amendments to which the Commons have 
disagreed’, the government had no option but to withdraw the bill.
19 Butler and Sloman, British Political Facts, p. 247. Jenkins, Balfour’s Poodle, p. 10, dates this statement, presumably erroneously, to 
1908. Butler and Sloman, however, give a precise date, namely 26 June 1907. Tuchman, Proud Tower, p. 441, also places the utterance 
in June 1907.
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But, Sir [he added ominously], the resources of the British Constitution are not wholly ex-
hausted… and I say with conviction that a way must be found, a way will be found, by which the 
will of the people expressed through their elected representatives in this House will be made to 
prevail.20

A lot more would need to happen, however, before this threat could be made good, and Camp-
bell-Bannerman would not live to see the day. He died in April 1908 and was succeeded by Asquith, 
who was replaced at the Exchequer by David Lloyd George. Meanwhile, the government’s pro-
gramme of legislation continued to sustain heavy damage in the Lords.21 Merely starting on a very 
important topic like Home Rule was impossible given the extremely hostile attitude of the Conserva-
tives and the overwhelming majority with which the Lords had thrown out Home Rule in 1893. De-
spite all this, the government was unwilling to resign itself to its impotence. As early as May 1907, 
Campbell-Bannerman had explained in a memorandum to the Cabinet that in his view the House of 
Lords’ absolute right of veto should be replaced by a suspensive right, and a month later the Com-
mons adopted a motion to that effect by a large majority. Interest in this issue gradually increased 
and there was public speculation about the possibility of breaking the Lords’ resistance to a ‘Veto 
Bill’ by raising large numbers of Liberals to the peerage. In 1711 Queen Anne had shown how ef-
fective this could be, and in 1832 King William IV, after much fussing and fuming, had promised 
his Prime Minister Lord Grey that he would, if necessary, confer a title of nobility on eighty people 
in order to guarantee the passage of the Reform Act. On that occasion, the threat alone had been 
enough: ‘Rather than be swamped by Whig peers, the Lords passed the Bill’.22

In December 1908 the government had had enough. It had been in power for three years and 
had achieved very few results:

No measure, other than a money bill, had passed on to the statute book in anything like its 
original form unless, on third reading in the Commons, it had secured the acquiescence of Arthur 
Balfour. For three years the smallest Opposition within living memory had effectively decided 
what could, and what could not, be passed through Parliament. In the language of the day, the 
cup was full.23

Nonetheless, a Veto Bill was not introduced immediately because everyone’s attention was 
caught by a totally new and spectacular development, namely the House of Lords’ impending rejec-
tion of Lloyd George’s Finance Bill introduced in April 1909, something that had not happened in 
250 years. The Finance Bill, also referred to as ‘The Budget’, is not a budget in the normal meaning 
of the word, but a body of tax measures, a financial plan. In those days of rising international ten-
sion there was in Britain great concern about Germany’s construction of armoured ships, which 
threatened to undermine Britain’s traditional supremacy at sea because Britain did not have these 

20 Jenkins, Balfour’s Poodle, p. 44.
21 Jenkins, op. cit., chapter III, with the revealing title ‘Ploughing the Sands’; see also Nicolson, George V, p. 99 et seq., and Stephen Koss, 
Asquith, 1976, Hamish Hamilton Paperback 1985, p. 84 et seq.
22 Chronicle of Britain, 1992, p. 855; Nicolson, George V, p. 130; Arthur Aspinall, Lord Brougham and the Whig Party, 1972, p. 192.
23 Jenkins, Balfour’s Poodle, p. 63.
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‘dreadnoughts’. Something needed to be done about this fast, and the resources also needed to be 
found for the recently introduced old-age pension. So the Chancellor of the Exchequer needed a lot 
of money, and he had drafted his plans to cover this need in line with the principle of those with the 
strongest shoulders carrying the heaviest burden. For this reason, and because the plan contained 
a number of social measures, it soon came to be called ‘the People’s Budget’. After a war of attri-
tion lasting months, during which the Tories did not shrink from using any form of obstruction, the 
budget was finally passed by the House of Commons in November 1909. In the meantime, how-
ever, it had become fairly clear that the Lords would reject this Finance Bill, basing their authority 
to do so on the argument that in view of the social measures it contained the bill could no longer 
be counted among the category of ‘money bills’, legislation of a kind that the Lords by reason of 
long tradition were supposed to leave alone. At first Asquith did not think this possible: ‘That way 
revolution lies’, he had said, but it still looked as though it was going to happen. Roy Jenkins, the 
author of Balfour’s Poodle, rejects the theory that the People’s Budget was deliberately aimed at 
being unacceptable to their Lordships and tempting them to act recklessly. What is certain is that 
Lloyd George and other radical ministers, e.g., Winston Churchill, hoped by November 1909 that 
the Lords would reject the Finance Bill and thus dig their own grave. On 4 November the House of 
Commons finally passed the Finance Bill. In celebration Lloyd George, who for months had worked 
his fingers to the bone to achieve this, gave a dinner party at which the only toast appears to have 
been: ‘May the Lords reject the Budget’. Which they actually did on 30 November 1909 by 350 
votes to 75, knowing full well that this would result in the dissolution of Parliament.

* * *

When Parliament rejects an important bill, a government can resolve to acquiesce in this. That 
is what Gladstone did in 1893 when the House of Lords rejected his Home Rule Bill, and so did 
the Campbell-Bannerman government when the Lords rejected the Education Bill and numerous 
others. They could have dissolved Parliament, but they did not; neither did they step down. They 
stayed on and continued to govern. A government whose Finance Bill is rejected does not have this 
latter option. All it can do is resign or dissolve Parliament, because without money it is impossible to 
govern. It was clear to everyone that Asquith and his cohorts would take on the Lords. Actually, the 
confrontation had been postponed for far too long. Parliament (i.e., the House of Commons) was 
dissolved with the aim of allowing the electorate to referee in the dispute between the government 
and the Lords about the Finance Bill and, more generally, about the government’s programme of 
legislation. At an election meeting held in the Albert Hall on 10 December 1909 Asquith impressed 
on his audience that one of the three most important matters in these elections was ‘the effective 
limitation and curtailment of the legislative powers of the House of Lords’, and he continued: ‘We 
shall not assume office and we shall not hold office unless we can secure the safeguards which ex-
perience shows us to be necessary for the legislative utility and honour of the party of progress.’24

24 Ibid., p. 109 and 122.
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Although everyone took this as proof that Asquith had assured himself in advance of the as-
sent of King Edward to a large-scale creation of peers if the Lords were to resist a bill to curtail the 
powers of the upper house, there was in fact no question of any such advance pledges from the 
King. Much was made in those days of these ‘advance pledges’, ‘advance guarantees’ or ‘contin-
gent guarantees’. What was meant by them was promises given by the King before the elections 
to co-operate in increasing the number of members of the House of Lords in the event of a Liberal 
election victory. The question was whether, by acting in this way, the King would not be exceeding 
his constitutional authority. But at any rate, he had not given any such guarantees. Five days after 
the election address in the Albert Hall, the King told Asquith that he had come to the conclusion 
that he could only co-operate in conferring titles after a second election had been held. According 
to the King, the government’s envisaged curtailment of the powers of the Lords amounted to the 
destruction of that House. This curtailment might now have been put on the agenda, but no con-
crete legislative proposal had been tabled, and only after the electorate had been able to express 
their opinion on a ‘particular project for accomplishing such destruction’ would he perhaps be able 
to play his part.25

The elections were held in January 1910. With 275 seats, the Liberal Party remained the largest 
party, but it lost over a hundred seats to the Unionists, who ended up with 273 seats. The Liberals 
had lost their absolute majority, but were able to remain in power because again they were sup-
ported by the Irish Nationalists (82 seats) and Labour (40 seats). It was clear, though, that the Irish 
parliamentary party would now insist on Home Rule with much greater urgency, and to render 
that possible it was necessary to muzzle the House of Lords. So the introduction of a Veto Bill, or 
Parliament Bill as it would come to be known, was more pressing than ever. It was introduced in 
March, and on 14 April the Parliament Bill passed its first reading in the Commons. On 27 April 
that House passed the Finance Bill 1909, which had been reintroduced without changes, and a day 
later the House of Lords also approved the People’s Budget, thus respecting the decision of the 
electorate.

The Parliament Bill took away from the House of Lords virtually any say on money bills, and for 
other legislation replaced the absolute right of veto with a suspensive right of just over two years. 
If the Commons passed a bill in three successive parliamentary sessions and it was rejected each 
time by the Lords (or was amended in a manner unacceptable to the government), it could receive 
the Royal Assent without the consent of the Lords. At the same time, the maximum duration of a 
parliamentary term (the period between two lower-house elections) was reduced from seven to 
five years.

When on 14 April 1910 Asquith placed the Parliament Bill on the table in the House of Com-
mons for its first reading, he also laid out his cards regarding further developments. If the House 
of Lords rejected the Parliament Bill, the government would immediately advise the King on the 
steps required to get the bill on to the statute book ‘in this Parliament’, that is to say during the 
current parliamentary term that had just commenced, in spite of this. Should that fail, the gov-

25 Ibid., p. 123.
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ernment would either resign or recommend to the King that he dissolve Parliament, but the latter 
only if the government then had the advance pledges it had been denied in December 1909.26 
Things were getting serious, that much was clear. Asquith was dependent on the support of the 
Irish Nationalists, but apart from that he wanted to see the conflict with the Lords decided once 
and for all. Even though the King had been unwilling to give any guarantees before the January 
1910 elections and had shown himself to be loath to use the kill-or-cure remedy of expanding the 
House of Lords before a second election had been held, the Asquith government would nonethe-
less confront him with a recommendation to that effect if the Lords were to kill the Parliament 
Bill. Should the King then be unwilling to co-operate, the government would either resign or, if 
the King was willing to co-operate in the event of a third Liberal victory, would call elections.

On 28 April 1910 Parliament broke up for a short spring recess, and Asquith went aboard the 
admiralty yacht Enchantress for a Mediterranean cruise. A few days later he had to rush back 
home from the coast of southern Spain on account of the totally unexpected message that King 
Edward was dying, an event that radically altered the political situation.

* * *

The King is dead, Long Live the King! On board the Enchantress, Asquith considered his next 
step. ‘We were nearing the verge of a crisis almost without example in our constitutional his-
tory’, he was later to write,27 and at this of all times the politically inexperienced George V had 
to take over the helm from his father King Edward, who had been closely involved right from the 
start in the controversy between the government and the House of Lords, in the closing stages 
of which a leading part appeared to have been reserved for the King. Because of the ‘zones of 
uncertainty’28 in the unwritten British constitution, that ‘venerable ragbag’, the King, in a mine-
field of conflicting recommendations, would in the end be thrown back on his own opinion and 
judgment. Asquith decided an attempt should be made to reach a political compromise between 
Liberals and Conservatives on a number of important points, among them the issue of the Lords. 
Both the new King and the Unionists embraced this idea with a degree of warmth. In spite of 
this, they failed to reach agreement at the Constitutional Conference that was held from June 
to November 1910 in the form of a series of meetings of eight top political figures, including 
Asquith and Lloyd George for the Liberals, and Balfour and Lansdowne for the Unionists. The 
parties were now more sharply opposed than ever. It was looking as though use of the ‘constitu-
tional safety-valve of largescale creation’ could eventually prove inevitable.29 In the meantime, 
the general consensus had emerged that this could not be effected until after new elections had 

26 Ibid., p. 132-133.
27 Nicolson, George V, p. 124; in Jenkins, Balfour’s Poodle, p. 146 the word ‘almost’ is missing.
28 See Nicolson, op. cit., chapter VIII, in which the author outlines the constitutional position of the British monarchy.
29 Jenkins, op. cit., p. 143; see also Koss, Asquith, p. 128.
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been held,30 and so Parliament was once again dissolved at the end of November 1910 – but not 
until after Asquith, completely in line with the scenario he had set out in the Commons on 14 
April, had now obtained from King George the advance pledges denied him in December 1909 
by King Edward. The meeting with the King took place on 16 November and was considered by 
Asquith to be ‘the most important political occasion in my life’. The King made the following 
entry in his diary:

After a long talk, I agreed most reluctantly to give the Cabinet a secret understanding that in 
the event of the Government being returned with a majority at the General Election, I should 
use my Prerogative to make Peers if asked for. I disliked having to do this very much, but agreed 
that this was the only alternative to the Cabinet resigning, which at this moment would be dis-
astrous.31

The elections held in December 1910 did not bring about a shift of any significance. The Asquith 
government could continue and the ‘constitutional struggle’ that had taken place behind closed 
doors during the months of failed negotiations with the Conservatives, could now be resumed in 
public.

* * *

The Parliament Bill, which had lapsed as a result of the dissolution of Parliament, was re-intro-
duced in exactly the same form in which it had been passed by the Commons on its first reading 
in April 1910, after which it had been left in abeyance in anticipation of the outcome of the Con-
stitutional Conference. On 15 May 1911 the bill was given its third and final reading in the Com-
mons, being adopted by 362 votes in favour and 241 against, and went to the Lords. There, in the 
customary manner it was passed on second reading, only to be subsequently badly mauled during 
the ‘committee stage’ by means of a series of destructive amendments (‘wrecking amendments’): 
a direct challenge to the government. In particular, an amendment tabled by Lord Lansdowne him-
self was characterized by the Leader of the House of Lords, Lord Morley, as ‘tearing up the bill’. It 
was obvious that the government could not accept these amendments. It informed the King that it 
intended to have the House of Commons reject these amendments en bloc, just as had happened 
in December 1906 with the Education Bill. And then the hour of truth would be upon them and the 
House of Lords would have to be expanded by a sufficient number of members to safeguard the 
passage of the bill in its original form. At the same time, this would create a majority for Home Rule, 
that extremely important issue that had been so intensely perceptible all the time in the context of 
the struggle to curtail the right of veto.

30 Nicolson, op. cit., p. 127; Jenkins, op. cit., p. 147 and 173.
31 Jenkins, op. cit., p. 178. Jenkins italicizes the last seven words; he goes into great detail about the question of whether the King had 
been correctly informed by one of his two secretaries, Lord Knollys, about Balfour’s disinclination to accept an invitation to form a gov-
ernment, if extended. The source research conducted by Nicolson, who also discusses this issue, has thrown new light on this matter.



66

Lucas Prakke

However, things were moving far too fast for the King. He did not think the Lords should be 
snubbed unnecessarily by rejecting their amendments en bloc and advocated dealing with them 
in the normal manner seriatim, with each amendment being considered and decided on individu-
ally. Far more important, however, was the fact that – before it came to creating peers – the King 
wanted the Lords to have an opportunity to vote on the Parliament Bill in the form they received 
it back from the Commons, in the certain knowledge that if they rejected it the government would 
avail itself of the ‘November pledges’, the veil of secrecy surrounding which now had to be lifted. 
The government immediately went along with the King’s wishes on both points, which was a not in-
considerable concession. For if the Lords backed down as they had done in 1832, the House would 
not be expanded. Granted, the government would then have its Parliament Act, but Home Rule 
could then only be achieved by means of that Act and so would once again be seriously delayed.

* * *

In a letter from Asquith to Balfour and Lansdowne dated 20 July 1911, the two Conservative 
leaders were informed of the King’s willingness to ensure through the use of his Prerogative that 
the Parliament Act would enter the statute book ‘in substantially the same form in which it left the 
House of Commons’.32 A meeting of the Conservative shadow cabinet was immediately convened, 
at which a big difference of opinion emerged on the course to be steered. Lord Lansdowne, who 
had tabled the most controversial amendment and until recently had dug in his heels, now thought 
further resistance was pointless. He therefore proposed that the Unionist Peers should abstain 
from voting in the final decision on the Parliament Bill, thus allowing the bill to pass. Thirteen 
colleagues agreed with him, but the other eight announced that they preferred ‘to die in the last 
ditch’: the ‘House of Lords wing of the Unionist army’ would therefore have to vote against the bill, 
irrespective of the consequences. This difference of opinion continued with great intensity outside 
the shadow cabinet. Lord Lansdowne’s ‘hedgers’ were opposed by the ‘ditchers’ or ‘diehards’, who 
had chosen the elderly Lord Halsbury as their leader. Lord Curzon, who had initially been a hardlin-
er, was so worried about the loss of prestige the House of Lords would suffer in the event of a ‘large 
creation’ that he began to investigate how many Unionist Peers would be willing, if necessary, to 
vote in favour of the bill. As a member of the Conservative shadow cabinet, he felt he should him-
self adhere to the policy adopted by majority decision: ‘abstaining with Lansdowne’.

There was great uncertainty about the number of peers that would need to be created if the 
House of Lords were to be expanded. In a letter to the members of the shadow cabinet written on 
22 July 1911 – but not sent, Balfour considered the appointment of 50–100 new Lords ‘a matter 
of indifference’.33 The ditchers hung on to the illusion that this was the worst that could happen to 
them. If a large number of Unionist peers were to abstain with Lord Lansdowne, it would not be 

32 Jenkins, op. cit., p. 219.
33 Jenkins, op. cit., p. 226.
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necessary following rejection of the bill to create any more peers than were necessary to offset the 
preponderance of the ditchers over the government troops. But who could say whether on the oc-
casion of a future vote, in a subsequent parliamentary session, on a re-introduced Parliament Bill 
there would again be as many ‘abstainers’? If the government really wanted to be sure of things, it 
could not possibly be satisfied with a ‘limited creation’: in order to demolish the Conservative pre-
ponderance in the Lords a ‘full’, ‘wholesale’, ‘large-scale’, in short a ‘swamping’ creation of many 
hundreds of Liberal peers would be necessary. And this was something Balfour did object to very 
strongly, and not just he. The government meanwhile was very busy preparing for battle. A list was 
found in Asquith’s papers naming 249 suitable candidates, so he was already well on the way.34 And 
the Home Secretary Winston Churchill, always ready for a brawl, commented in the House of Com-
mons: ‘Why should we shrink from the creation of 400 to 500 Peers?’35

In the days preceding the final vote in the Lords, feverish lobbying took place in favour of the 
different points of view. It was assumed that around 300 Unionist peers would follow their leader 
Lansdowne and abstain from voting. The government had its own support of just under 100 votes, 
and something similar applied – it was assumed – to the ditchers. So it would be touch and go, with 
much depending on the small number of independent peers (among whom some of the bishops), 
but especially on the number of Conservative peers that at Curzon’s urging would enter the govern-
ment lobby. These – in the eyes of the ditchers – despicable individuals were called ‘rats’.

Let us bring this complex tale to a conclusion. After the Commons had decided not to accept the 
most objectionable of the Lords’ amendments, Lord Morley re-introduced the Parliament Bill in the 
Lords, where a two-day debate took place on Morley’s motion ‘that this House do not insist upon 
the said amendments’. Rejection of this proposal would signify the end of the Parliament Bill; if it 
passed, the bill could be presented for the Royal Assent and put on the statute book. Lords voting 
in favour of a motion enter the ‘content’ lobby, those opposed vote ‘not content’. The debate took 
place on 9 and 10 August 1911. To the bitter end the ditchers clung to the illusion that they did not 
need to take a swamping creation seriously. This aroused the concern of Sir Arthur Bigge, the King’s 
secretary and recently elevated to the peerage as Lord Stamfordham. If the threat of a possible 
swamping creation were not taken seriously enough, things could well go wrong for the bill, he 
thought. For this reason he sought contact, with the King’s consent, with Lord Morley, the Leader 

34 Jenkins, op. cit., p. 248. There is nothing to show how Asquith went about this, but I do believe he took his task more seriously than 
Minister Talleyrand, when in the summer of 1815 he was searching for suitable candidates for a house of peers: ‘The exercise of such 
important patronage was a great responsibility, but Talleyrand took it lightly. Vitrolles has described the scene as he saw it. “I arrived one 
morning at the house of M. de Talleyrand and found him alone with M. Pasquier. He was walking up and down while M. Pasquier sat with 
his pen in his hand. ‘You see’, he said, ‘we are busy making peers. The Chambers will soon meet. We don’t know what influence we shall 
have in the Chamber of Deputies and we must be sure of the support of the Chamber of Peers’. Then, continuing to walk up and down, 
the Prince [Napoleon had propelled T. to the position of Prince of Benevento in 1806] mentioned names just as they occurred to him, 
as he might have done if it had been a question of invitations to a dinner or a ball”. As the other members of the Government dropped 
in they were all asked to suggest names. Vitrolles himself mentioned one or two, including that of a distinguished sailor. Talleyrand was 
pleased with the suggestion – “That will please the navy”, he said, and asked the Minister for that department to suggest a few more 
admirals’. See Duff Cooper, Talleyrand, 1932, p. 275.
35 Jenkins, Balfour’s Poodle, p. 248 note 1. However, both King Edward and King George were afraid of making themselves look ridiculous 
by a mass creation of ‘puppet Peers’. What would remain of the King as a ‘fount of honour’? A ‘puppet king’? See Nicolson, George V, p. 
149 and Jenkins, op. cit., p. 234.
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of the House of Lords, to draft the text of a statement that could be read out by Morley during the 
debate. With this text in his inside pocket Morley stepped into the arena. At the moment suprême, 
he read it out:

If the Bill should be defeated tonight His Majesty would assent – I say this on my full responsi-
bility as the spokesman of the Government – to a creation of Peers sufficient in number to guard 
against any possible combination of the different Parties in Opposition by which the Parliament 
Bill might again be exposed a second time to defeat.

‘That, I think, is pretty conclusive’, said Morley, and for anyone who still did not understand 
he added: ‘Every vote given against my motion will be a vote for a large and prompt creation of 
peers.’36 It was time to start voting. Political passions had soared in recent weeks, the result of the 
vote remained totally uncertain right up to the last, and the drama of the moment was raised not 
least by the unbearable heat wave that plagued Britain at that time. The result was ‘Contents, 131; 
Not contents, 114’. The 81 Liberals Morley had managed to drum up had received decisive support 
from 37 Unionists and 13 bishops. ‘We were beaten by the Bishops and the Rats’, said an embit-
tered ditcher. The King, however, gave a sigh of relief: ‘I am spared any further humiliation by a 
creation of peers’, he noted in his diary, and to Lord Stamfordham he wrote: ‘If the creation had 
taken place, I should never have been the same person again’.37 The Parliament Bill received the 
Royal Assent on 18 August 1911 and thus became the Parliament Act 1911. The struggle between 
the Asquith government and the House of Lords was over. As in 1832 it could once again be said: 
‘Rather than be swamped by Whig peers, the Lords passed the bill’.

It is now time to turn our attention elsewhere, to America, where THE LAW IS KING.

PACKING THE COURT

‘This Constitution … shall be the supreme law of the land’, reads Article VI, Section 2 of the 
United States Constitution, the Supremacy Clause as it is known. In the famous case of Marbury 
v. Madison (1803) John Marshall, Chief Justice of the United States, deduced from this that courts 
were permitted and were required to review federal laws for conformity with the Constitution. And 
just like federal laws (known as ‘Acts of Congress’, but also referred to as ‘federal statutes’) courts 
may also apply ‘state laws’ (the laws of the states of the union) only if and to the extent they are, in 
the court’s opinion, in conformity with the Constitution. This is not as self-evident as it may seem 
at first glance. The American Constitution is based on a strict separation of powers. Article I opens 

36 Jenkins, op. cit., p. 260; Nicolson, op. cit., p. 154.
37 Nicolson, op. cit., p. 155.
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with the words ‘All legislative powers herein granted shall be vested in a Congress of the United 
States…’, Article II with ‘The executive power shall be vested in a President of the United States of 
America …’, and Article III with ‘The judicial power of the United States shall be vested in one Su-
preme Court, and in such inferior courts as the Congress may from time to time ordain and establish 
…’. As the Constitution is the highest law of the land, it goes without saying that all three powers 
must abide by the Constitution, but why should the courts be permitted to decide how the other 
two powers should interpret the Constitution? Because, said John Marshall, ‘it is emphatically the 
province and duty of the judicial department to say what the law is’. Why? That’s why! The power 
of judicial review has developed into a very important element, if not the core, of American con-
stitutional law, and gives the courts – in particular the highest court, the Supreme Court in Wash-
ington – great power.38 This power is not unlimited, of course, and in general the Supreme Court 
has been well aware of the limits to its possibilities and has ensured that pride goeth not before a 
fall. But there was one time when the Court really roused the ire of the other two powers, and in 
doing so jeopardized its own position. ‘I may not know much about law’, an exasperated President 
Theodore Roosevelt once said, ‘but I do know that one can put the fear of God into judges’. This was 
Teddy Roosevelt, the man of ‘Speak softly and carry a big stick’. But a really violent clash between 
President and Congress on the one hand and the Supreme Court on the other was not to occur until 
the presidency of his distant relative Franklin Delano Roosevelt. This clash is described in a very 
interesting book by the later Attorney General and member of the Supreme Court Robert Jackson, 
who as Assistant Attorney General experienced it all from very close quarters. His book is called 
The Struggle for Judicial Supremacy. A Study of a Crisis in American Power Politics,39 a title that is 
slightly reminiscent of the subtitle of Jenkins’ book Balfour’s Poodle. One other similarity is interest-
ing. Jackson also describes a ‘struggle’ between a democratic and a non-democratic element in the 
system of government, whereby the former, using unorthodox means, made the latter eat humble 
pie. Let us have a look at how this all came about in America.

* * *

In the early 1930s America was in a profound economic and social crisis. Although the Repub-
lican President Herbert Hoover did try to do something about it, it did not help much. Franklin 
Delano Roosevelt, the Democratic candidate for the presidency, called out to his supporters at the 
Democratic Convention in Chicago in July 1932: ‘I pledge you – I pledge myself – to a new deal for 
the American people’. In November Roosevelt was elected by a comfortable majority, and in the si-

38 The richly illustrated booklet Equal Justice Under Law. The Supreme Court in American Life, 1965, written for the layman and published 
by the Foundation of the Federal Bar Association, gives a vivid picture of the position of the Supreme Court in American society. The 
standard work on the Supreme Court is Charles Warren, The Supreme Court in United States History, 2 parts, 1922. The literature on the 
Court and its case-law is immense. A concise, but fascinating and penetrating overview is given by Robert G. McCloskey, The American 
Supreme Court, 1960, 3rd edn. revised by Sanford Levinson, 2000.
39 Robert H. Jackson, The Struggle for Judicial Supremacy. A Study of a Crisis in American Power Politics, 1941. Racily written is Fred Rodell, 
Nine Men. A Political History of the Supreme Court of the United States from 1790 to 1955, 1955, the seventh chapter of which is devoted 
to the conflict we are considering.
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multaneously held congressional elections the Democrats also won. On 4 March 1933 Chief Justice 
Hughes swore in the new president, and eight days later FDR turned to the American people with 
the first of a long series of ‘Fireside Chats’ (radio broadcasts from the White House).40

The promised New Deal took shape at a breathtaking pace. During the ‘100 days’, Roosevelt’s 
first three months in office, he rushed fifteen very important bills through Congress. They consti-
tuted a package of experimental legislative measures intended to set the American economy back 
on its feet again and to alleviate the worst social need. Never before had Congress ventured into 
this type of socio-economic legislation, which inevitably went hand-in-hand with a great deal of 
bureaucracy. Opponents sneered at the ‘alphabet soup’ of the New Deal, because the laws were 
all referred to by acronyms (NIRA: National Industrial Recovery Act, AAA: Agricultural Adjustment 
Act, etc.). In a country where laws are subject to ‘judicial review’, it was inevitable that the anxious 
question of how the Supreme Court would rule on the power of Congress to impose such drastic 
restraints on economic freedom as it had in this case would present itself. The powers of the federal 
legislature are specifically enumerated in the Constitution and it was highly dubitable whether the 
New Deal legislation would withstand the Supreme Court’s review. The proof of the pudding was in 
the eating, and the dish the Supreme Court served up to the nation as ‘constitutional laissez faire’ 
lay particularly heavy on the stomach. The Supreme Court swept away large parts of the New Deal. 
Space does not permit a discussion of the relevant case-law here.41 But to give an impression of the 
scale of the damage caused, I shall briefly quote a number of American authors:

With a salvo of decisions during 1935–36, the Court tore great holes in the New Deal program 
of recovery legislation.42

Never before Franklin Roosevelt’s time had the Court taken almost the entire governmental 
program of a contemporary President plus his (the pronoun is accurate) Congress and vetoed it 
law by law …43

In 1935 on a day New Dealers called ‘Black Monday’, the Court killed the NIRA, and ruled 
against the Administration in two other important cases. In decisions that followed, the Court 
continued to strike down Roosevelt’s major New Deal Legislation.44

Jackson summarizes it all in the title of the fourth chapter of his book, ‘The Court Nullifies the 
New Deal’, in which chapter the following passage, inter alia, can be found: ‘Meanwhile, “hell broke 
loose” in the lower courts. Sixteen hundred injunctions restraining officers of the Federal Govern-

40 Chronicle of America, 1989, p. 692: ‘While unable to walk unassisted and usually confined to a wheelchair, he has stayed close to the 
people by means of his Fireside Chats’. See also p. 658 and 659.
41 For this see Jackson, Struggle for Judicial Supremacy, which on p. 181 lists the most important rulings; the cited works of McCloskey 
and Rodell also discuss the cases concerned, as do many hundreds of other books – not counting the casebooks on constitutional law, 
of course.
42 McCloskey, op. cit., p. 111.
43 Rodell, op. cit., p. 214.
44 Equal Justice Under Law, p. 91.
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ment from carrying out acts of Congress were granted by federal judges’.45And in the following 
chapter he confronts us with the catastrophic consequences of the decision in which the Supreme 
Court declared the Agricultural Adjustment Act invalid by 6 votes to 3:46 the non-validity of the 
federal ‘processing tax’ introduced in that Act could come to cost the government a billion dollars 
in damages claims.47 A factor of great significance is that it was not just federal legislation that got 
hit. In June 1936 the Court declared a widely supported law of the state of New York guaranteeing 
women a minimum wage invalid by 5 votes to 4:

Here was no visionary product of professors and other braintrusters who swarmed around 
that ‘traitor to his class’ in the White House; here was a carefully drafted, badly needed law 
that had been backed by Republicans as well as Democrats in the nation’s most heavily peopled 
state.48

In numerous earlier decisions the Supreme Court had rejected federal laws because they alleg-
edly infringed the powers of the states laid down in the Constitution. This time, however, it tran-
spired that there was more going on: ‘(T)he actual direction of the Court’s march … was not simply 
anti-Congress, to protect the states; it was anti-Government, and it was anti-Government with 
arms newly forged for the occasion’.49

But enough about the blessings of judicial review. Who, then, were the men that had so much 
power they could kill off the entire legislative programme of a very popular president and ‘his’ 
Congress?

* * *

As we already know, there were nine of them – a number that is not laid down in the Constitu-
tion incidentally. The nine judges of the Supreme Court had and have the right to lay down their 
strictly personal view in a so-called ‘individual opinion’. It may be a dissenting opinion, an opinion 
that departs from the majority decision, or a concurring opinion, which although it endorses the 
conclusion to which the majority has come, does not endorse the grounds on which the majority 
decision is based. Thanks to this system of seriatim opinions adopted from the country’s British 
past, the judges of the Supreme Court and their views are wellknown to a broad public. Whenever 
a law is held to be unconstitutional, it makes front-page news, and the relevant cases are excitedly 
commented on, with much attention being devoted to the ratios of votes and to the force of the 
arguments employed in the majority and minority opinions.

45 Jackson, op. cit., p. 115.
46 United States v. Butler (1936). A newspaper ran the quite apt headline: ‘AAA plowed under’.
47 Jackson, op. cit., p. 136 et seq. See also ibid., p. 139: ‘The Butler decision, more than any other to that date, had turned the thoughts of 
men in the Administration toward the impending necessity of a challenge to the Court’; in the same vein Rodell, op. cit., p. 238.
48 Rodell, op. cit., p. 242. The decision in question is Morehead v. Tipaldo (1936). On this see also Jackson, op. cit., p. 170 et seq.
49 Jackson, op. cit., p. 170.
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Four of the nine judges in the period under review were decidedly conservative. They wanted 
nothing to do with the New Deal or, more generally, laws that obstructed the business community, 
and thought they could find more than enough points of departure in the Constitution to be able to 
persevere in their philosophy of laissez faire against the legislative wishes of the Congress or of the 
states. In order of their appointment these were the judges Van Devanter, McReynolds, Sutherland 
and Butler. The New Dealers derisively named them the ‘Four Horsemen of Reaction’.50 I have to 
confess that it was not immediately clear to me what this was supposed to mean. A friend told me, 
however, that it must be a reference to the Four Horsemen of the Apocalypse. So I looked it up in 
the Bible, and I can assure you that the four characters in question are formidable ones.51 Opposite 
the Four Horsemen stood the three ‘liberal Justices’ Brandeis, Stone and Cardozo, while the Justices 
Hughes (Chief Justice) and Roberts were not so easily labelled and so were frequently referred to as 
the ‘roving Justices’. Generally speaking, Chief Justice Hughes felt more at home with the three pro-
gressive justices than with the Four Horsemen, which made Justice Roberts ‘the Court’s swinging 
keystone’ and hence – American authors are not averse to a little exaggeration – for years ‘the most 
powerful person in the United States’.52 After all, he was the one that in difficult cases, on which the 
Four Horsemen and the four progressive justices had a fundamental difference of opinion, could 
decide whether a ‘five-to-four decision’ would come down in favour or against the constitutionality 
of a law. Chief Justice Hughes could often go either way as well, but his vote usually did not decide 
the result, only the ratio of votes. As Chief Justice he felt a special responsibility for the authority 
and the prestige of the Court, and so wanted to avoid five-to-four decisions as much as possible. 
It is for this reason that he would sometimes – when it was obvious that Roberts had sided with 
the Four Horsemen – in the end also vote against a law, even though he had at first argued forcibly 
that it was in conformity with the Constitution. Hughes had at one time written a book about the 
Supreme Court, in which he had made the famous remark: ‘We are under a Constitution, but the 
Constitution is what the courts say it is’. Now, though, it often came down to ‘swing-man Roberts’ 
deciding on his own about the constitutionality of laws.53

Four years after taking up office, President Roosevelt had not had a single opportunity to fill a 
vacancy in the Supreme Court, whereas that Court had thwarted him more than any other presi-
dent.54 In November 1936 he was reelected by an overwhelming majority: only Maine and Vermont 
(together eight electors) voted for the Republican candidate Governor Alfred M. Landon of Kansas, 
the remaining 46 states (523 electors) all voted for FDR. The Democrats held more than three-quar-
ters of the seats in both houses of the Congress. That could hardly be interpreted as anything other 
than a massive vote of confidence in Roosevelt and his New Deal. Although during the campaign 
Roosevelt had himself made no mention of the Supreme Court and its decisions that had been so 

50 Rodell, op. cit., p. 217.
51 Revelations 6:1-8.
52 Rodell, op. cit., p. 221.
53 Rodell, op. cit., p. 240-241; Jackson, op. cit., p. 211.
54 See the President’s radio broadcast of 9 March 1937 quoted below.
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disastrous for his New Deal, the topic had nonetheless loomed large during the election battle.55 
It was clear to everyone that Roosevelt would, or would have to, come up with a plan ‘to curb the 
Court’. But how?

* * *

Initially the President shrouded himself in mystery. Still in his initial term in office he had addresse d 
the Congress on 6 January 1937 in the annual State of the Union speech, saying, inter alia: ‘The vital 
need is not an alteration of our fundamental law but an increasingly enlightened view in reference 
to it’.56 Fourteen days later he delivered his second inaugural address in the pouring rain, saying:

‘The Constitution of 1787 did not make our democracy impotent’,57 words that emitted a similar 
kind of veiled threat as the language used thirty years earlier by Prime Minister Campbell-Banner-
man in the House of Commons: ‘But Sir, the resources of the British constitution are not wholly 
exhausted’.58

On 5 February 1937 the vagueness ended. On that day FDR sent a message to Congress that 
came as a bombshell. It was a proposal ‘to reorganize the judicial branch of the federal govern-
ment’ and took the form of a bill plus explanatory memorandum.59 The proposal covered not only 
the Supreme Court, but also the entire federal judiciary, and comprised various elements that can-
not all be discussed here. By far the most interest was shown in the following, however. In Article 
III, the Constitution stipulates: ‘The judges, both of the Supreme and inferior courts, shall hold their 
offices during good behavior’. Unlike the judges in most of the states, who are often elected – and 
then for specific periods, federal judges are appointed for life and cannot even be dismissed on 
grounds of age. So America had had many ancient judges, and even after Congress had made pro-
vision for certain pensions for federal judges, they frequently preferred to carry on to their dying 
day. Roosevelt was now proposing that he should appoint additional judges throughout the federal 
judiciary, which at the time numbered 237 judges, in all those cases where a judge over the age 
of seventy declined to avail himself of the opportunity to leave the service on full pay.60 Judges in 
the inferior courts already had this right, which was now also being granted to the justices of the 
Supreme Court in a bill pending before Congress which FDR, smiling derisively, said ‘has my entire 
approval’.61 Six of the nine Supreme Court justices were over the age of seventy and if they did not 

55 Jackson, op. cit., p. 176 et seq.; Rodell, op. cit., p. 214, 235, 242, 243; McCloskey, American Supreme Court, p. 112.
56 Jackson, op. cit., p. 178.
57 Rodell, op. cit., p. 243; Chronicle of America, p. 674.
58 See text accompanying n. 20 above. Jackson too draws a comparison with Britain where he writes: ‘Property interests … had come to 
regard the Supreme Court as their own House of Lords and to believe they had a moral right to control its sheltering veto’, op. cit., p. 182.
59 The Presidential Message is printed in Jackson, op. cit., p. 328-337; the verbatim text of the bill relating to the subject of Court-packing, 
which will be discussed below, can be found in Dowling and Gunther, Constitutional Law. Cases and Materials, 7th edn., 1965, p. 265.
60 See the Presidential Message.
61 Ibid., Jackson, op. cit., p. 334. On 1 March 1937 Congress passed the bill, which became the Supreme Court Retirement Act.
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pack their bags, Roosevelt would be able to expand the Court in one fell swoop to 15: a swamp-
ing creation! Everyone was agreed that this was essentially what it had all been about from the 
start, and that was the very reason the proposal went down badly, even among supporters of FDR. 
People disapproved of the fact that a frontal attack on the Supreme Court had been concealed in a 
high-sounding proposal for reorganization of the judiciary which, moreover, was based on dubious 
assumptions. For example, Chief Justice Hughes announced immediately that the Supreme Court 
was not overloaded and that it did not have a backlog of cases. Many also doubted the constitu-
tionality of the proposed measure: an attempt to call the Supreme Court to order could only be 
undertaken by revising the Constitution. A very radical bill to this end was introduced on 15 Febru-
ary by Democratic Senator Burton K. Wheeler: a federal law declared invalid by the Supreme Court 
would regain its force of law if it were once more passed by both houses of the Congress by a two-
thirds majority. An amendment to the Constitution launched on 11 March took a different tack by 
stipulating that in the future a two-thirds majority would be required for court decisions holding 
laws unconstitutional.62 While FDR’s proposal was already going down the wrong way with many of 
his supporters, his opponents naturally had no good word for it at all. They spoke indignantly of a 
‘Courtpacking plan’, and that is how it went down in history.63

* * *

It was called a Court-packing plan, and a Court-packing plan it was, too. The disingenuous way 
in which the proposal was presented had been a blunder in view of Roosevelt’s reputation as a 
straight-talking president. In a Fireside Chat on 9 March he attempted to make good the mistake. 
He described the American system of government as a ‘three-horse team’ and went on:

The three horses are, of course, the three branches of government – the Congress, the Execu-
tive and the Courts. Two of the horses are pulling in unison today; the third is not.

In the rest of his chat the President did not mince his words. He did not even attempt to deny that 
adding justices to the Supreme Court had been the chief motive for the proposed plan of reorgan-
izing the federal judiciary. I quote a number of salient passages:

Since the rise of the modern movement for social and economic progress through legislation, 
the Court has more and more often and more and more boldly asserted a power to veto laws 
passed by the Congress and State Legislatures in complete disregard of this original limitation 
[viz. the presumption of validity of laws]. In the last four years the sound rule of giving statutes 
the benefit of all reasonable doubt has been cast aside. The Court has been acting not as a judi-
cial body, but as a policy-making body …

62 These two proposed amendments of the Constitution are printed in Jackson, op. cit., p. 352-353.
63 The verb ‘to pack’ has several definitions, one of which is to fill (a legislative body, committee, etc.) with one’s own supporters.
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That is not only my accusation. It is the accusation of most distinguished Justices of the present 
Supreme Court … (quotes follow) The Court in addition to the proper use of its judicial functions 
has improperly set itself up as a third House of the Congress – a superlegislature as one of the 
Justices has called it – reading into the Constitution words and implications which are not there, 
and which were never intended to be there.

We have, therefore, reached the point as a Nation where we must take action to save the 
Constitution from the Court and the Court from itself …

We want a Supreme Court which will do justice under the Constitution, not over it. In our 
Courts we want a government of laws and not of men.64

Tough talk! In the continuation of his speech the president defended himself against the ac-
cusation of Court-packing, pointed out that in the whole of his first term in office he had not been 
able to appoint a single justice to the Supreme Court – with the result that no fresh blood had 
been introduced, and he let it be known that he did not expect any good to come from constitu-
tional amendments. The amendment procedure was so difficult, and the differences of opinion on 
what should be done so great, that it would take years and years before agreement was reached 
on the text of a proposal, let alone before it had been passed by Congress and a sufficient number 
of states.

* * *

A day after this Fireside Chat, the Senate Judiciary Committee started hearings on the president’s 
plans. Resistance to them was and continued to be great, and was led nota bene by Democratic 
Senator Wheeler, who had himself submitted an even more radical proposal, albeit a proposal to 
amend the Constitution. On 14

June 1937 the Judiciary Committee adopted by a majority of one vote a withering report reject-
ing the Court-packing plan in unprecedentedly scathing terms:

We recommend the rejection of this bill as a needless, futile, and utterly dangerous abandon-
ment of constitutional principle.

It was presented to the Congress in a most intricate form and for reasons that obscured its 
real purpose …

It stands now before the country, acknowledged by its proponents as a plan to force judicial 
interpretation of the Constitution, a proposal that violates every sacred tradition of American 
democracy …

64 The speech is printed in Jackson, op. cit., p. 340-351.
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It is a measure which should be so emphatically rejected that its parallel will never again be 
presented to the free representatives of the free people of America.65

On 22 July 1937 the Senate concurred with this report by 70 votes to 20, which meant the end 
of the Court-packing plan. In the meantime, however, spectacular developments had taken place 
in the Supreme Court. First of all, there was the latest act of swing-man Roberts. When he became 
a member of the Court in 1930 he initially pursued a fairly liberal course. Little by little, however, 
the Four Horsemen managed to draw him over to their side, with disastrous consequences for the 
New Deal. The sharply rising tension between the President and Congress on the one hand and the 
Court on the other, and Roosevelt’s tremendous election victory in November 1936 must, however, 
have convinced Roberts that things could not go on this way. On 29 March, 12 April and 24 May 
1937 the Supreme Court gave rulings in three very important cases, in which it set aside earlier 
interpretations of the Constitution and decided in favour of the constitutionality of the laws at is-
sue.66 In all three instances the decision was taken by five votes to four, and in all three instances it 
was swing-man Roberts who departed from his earlier view and clinched matters: ‘A switch in time 
saved the nine’ people joked.67 This was not just a witty remark, it was also a revealing joke, as it 
presupposed that the Senate Judiciary Committee had only permitted itself the luxury of a princi-
pled and scathing judgment of the Court-packing proposal in the knowledge that the proposal was 
no longer necessary, because the Supreme Court – i.e., Justice Roberts – had already come down 
a peg or two anyway. FDR for his part was later to conclude with satisfaction: ‘I lost the battle, but 
I won the war’.68 And the icing on the cake of that victory was the resignation of a battle-weary 
Horseman, the 78year-old Justice Van Devanter, on 2 June 1937. Roosevelt was able for the first 
time to appoint a member of the Court. He chose Hugo Lafayette Black, a man who in spite of the 
youthful lapse of briefly being a member of the Ku Klux Klan would for decades adorn the Court as 
a ‘liberal’ Justice. In the years that followed, President Roosevelt was to have the opportunity more 
than once to make his mark on the composition of the Court through new appointments, and hence 
on the developments in case-law. But the ‘constitutional revolution of 1937’ had in itself already 
been enough to clear the way for the New Deal.

Following our stay in the New World, it is now time to return to the Old. Let’s go home – to 
Belgiu m.

65 Dowling and Gunther, op. cit., p. 268; Rodell, op. cit., p. 250. The period from 5 Feb. 1937 (introduction of the Court-packing plan) to 
22 July 1937 (rejection by the full Senate) is described in Alsop and Catledge, The 168 Days, 1938.
66 Jackson, op. cit., chapter VII: The Court Retreats to the Constitution; McCloskey, op. cit., p. 174 et seq.: The Constitutional Revolution of 
1937; Rodell, op. cit., p. 248 et seq.
67 A reference to the English proverb ‘A stitch in time saves nine’.
68 Dowling and Gunther, op. cit., p. 268. Rodell, op. cit., chapter 7: The Court Collides with the New Deal and Wins the Battle by Defaulting 
the War.
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SACKING THE KING

The Southern Netherlands remained under Spanish rule longer than the Northern part. When 
the Spanish branch of the house of Habsburg died out in 1700, Belgium came under Austrian rule. 
In 1795 it was annexed by France and in 1815 was united with the Netherlands to form a buffer 
state against that same France. In 1830 the Belgians finally wanted to go it alone and threw off the 
Dutch yoke.69

As becomes a modern country, it quickly drafted a constitution. Only when it was finished did 
they finally go in search of a king. In the end they opted for Leopold of Saxe-Coburg, an uncle of 
Britain’s Queen Victoria.

A chance combination of circumstances resulted in Belgium’s 1831 Constitution becoming the 
focus of quite some international attention and being taken as a model.70 For those days it was a 
liberal constitution, perhaps the most liberal in Europe. A little too liberal for Leopold’s taste, but 
he was prepared to put up with it. Article 25 stipulated (and still does, but now as Article 33) that 
‘Tous les pouvoirs émanent de la nation’ [All power emanates from the Nation], a formula taken 
from France’s 1791 Constitution, which in the era of the Restoration had been more or less forgot-
ten. So for the Belgians, there would be no king by the grace of God but by the grace of the Belgian 
people: Article 78 (now Article 105) stipulates quite matter-of-factly that the king has no powers 
other than those formally granted him by the Constitution and by specific laws. It is therefore strik-
ing that fifteen years ago, in Belgium of all places, there was quite a spectacular clash between the 
‘Yo el Rey’ and ‘We the People’.71 What exactly was the problem?

On 29 March 1990 the Chamber of Representatives passed a private member’s bill for the partial 
legalization of abortion which had already been approved by the Senate. The next day the King 
handed Prime Minister Martens a letter in which he stated that he was prevented by his conscience 
from sanctioning this law.72 It was the first time in a long royal career that the King refused to grant 
the Royal Assent to a bill, a most unusual step that could have far-reaching consequences and ones 
that would be difficult to predict. ‘To those who are amazed at my decision I would put the follow-
ing question’, the King wrote: ‘Is it normal for me to be the only Belgian citizen with a duty to act 
in conflict with his conscience in such matters? Does the freedom of conscience apply to everyone 
except the King?’ Normal or not, Baudouin had made up his mind. He would not sign, taking the 
lofty stance adopted by Martin Luther: ‘Here I stand, I can do no other.’ What then follows is very 

69 E.H. Kossmann, The Low Countries 1780-1940, 1978, p. 151 et seq.
70 John A. Hawgood, Modern Constitutions Since 1787, chapter XII: Eighteen Thirty-One and the ‘Model’ State of Belgium.
71 In Spain, on the other hand, which traditionally has had authoritarian rulers, King Juan Carlos entered the arena in the defence of 
democracy during the coup on 23 February 1981. See my contribution on Spain in Prakke and Kortmann (eds.), Constitutional Law of 15 
EU Member States, pp. 725-796.
72 See Parlementaire Handelingen van België [Parliamentary Proceedings of Belgium], combined Chambers of Parliament, meeting of 
Thursday, 5 April 1990, p. 1-18, in which the entire correspondence between the King and the Prime Minister is published. Initially, Prime 
Minister Martens said that the Head of State had handed him a letter on 30 March, but later he speaks of the letter the King sent him.
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strange. The King suddenly becomes practical and descends to the level of day-to-day politics, as 
his letter continues:

I do, however, realize very clearly that it would be unacceptable for me to obstruct the proper 
working of our democratic institutions as a result of my decision. That is why I am asking the 
Government and the Parliament to find a legal solution that guarantees both the monarch’s right 
not to have to act in conflict with his conscience and the proper functioning of our parliamentary 
democracy.

Reduce ‘Yo el Rey’ and ‘We the People’ to a common denominator by means of a ‘cunning plan’: 
Baldrick, who in this case answered to the name of Wilfried Martens, had his work cut out for him.

With the King’s consent Prime Minister Martens for the time being informed only the five deputy 
prime ministers of the royal missive. The King received them all individually. Like Martens, they all 
failed to get him to change his mind. It was time for a cunning plan. This was quickly devised and, 
after Baudouin had agreed to it, was put into operation with all possible speed. On the evening of 
Tuesday, 3 April the full Council of Ministers met to declare that, under Article 82 (now Article 93) 
of the Constitution, the King was unable to rule. According to the said Article, the two Chambers 
in joint assembly would now have to appoint a regent, but that all took too long. So they switched 
smoothly to another Article of the constitution, namely Article 79 (now Article 90), which stipulates 
that on the King’s demise, until his successor is sworn in his constitutional powers are to be exer-
cised on behalf of the Belgian people by the Council of Ministers. Believe it or not, they had suc-
ceeded: Yo el Rey and We the People with constitution in hand reduced to a common denominator! 
Granted, it was highly dubitable whether a king who refused to sign one particular bill was genu-
inely unable to rule – and it was obvious to everyone that the King was not dead, but alive and kick-
ing – but now it was a question of focusing on the big picture. Immediately after declaring the King 
unable to rule, the ministers collectively signed the Lallemand/Herman-Michielsens bill into law.73 
The job had been done, the King could get back to work! Unfortunately, the ministers were unable 
to make this decision themselves, as pursuant to a 1945 statute only the combined assembly of 
both Chambers of Parliament had the authority to do so.74 Meanwhile, the clock had struck mid-
night. So, it was 4 April when the resolution of the Council of Ministers convening the Chamber of 
Representatives and the Senate in combined assembly for 3 p.m. on Thursday, 5 April was passed. 
On Wednesday morning the ‘mini Royal Question’ – as the Belgians refer to this episode almost 
with endearment – had become world news. The formal completion of the solution à la belge of a 

73 Belgisch Staatsblad [Belgian Gazette] 1990, p. 6370 (declaration of inability to rule), and p. 6379 (Act on pregnancy termination). The 
decision referred to below to convene the combined Chambers of Parliament can be found on p. 6506. It is striking that the Act of 13 
August 1990 setting-up a committee to evaluate the Act of 3 April 1990 on pregnancy termination was signed as usual by King Baudouin 
(Gazette, 20 Oct. 1990, p. 20101).
74 Strangely enough, the Constitution makes no provision in this respect. The uncertainty was removed by a statute dated 19 July 1945, 
Belgian Gazette of 3 August 1945, p. 4902. In 1940, King Leopold III was declared unable to rule on the grounds that he was a prisoner of 
war. A regent could not be appointed because Parliament could not meet. The King’s situation was equated with death; invoking Art. 79 
(now Art. 90), the ministers acted for the King until 20 Sept. 1944. On that date the combined Chambers of Parliament appointed Prince 
Charles as Regent because the King was unable to rule. On 7 May 1945 the US army liberated King Leopold. The said statute of 19 July 
1945 appoints the combined Chambers as the competent authority for establishing that the King is no longer unable to rule. These earlier 
events obviously served as a source of inspiration in 1990.
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tricky constitutional problem followed a day later, when the combined assembly restored the King’s 
powers following a brief debate.

* * *

In a constitutional monarchy, the king and his ministers must maintain a unified front: the Crown, 
as the Belgians say, may not be exposed. But this is exactly what had occurred here in a particularly 
spectacular manner at the request of the King himself. For the King had ended his letter to Prime 
Minister Martens as follows:

‘Mr Prime Minister, may I request you to bring this letter to the notice of the Government and 
the Parliament at a suitable time’. The King apparently felt the need to display his conscientious 
objections and to account publicly for his deeds.

What should we think about all this? A constitutional lawyer will be inclined to say that the King 
should not have involved his conscience, and that there was no reason at all to do so. After all, the 
King is inviolable, his ministers are responsible (Article 63 [now Article 88] of the Belgian Constitu-
tion). The Royal Assent to a bill can at most be seen as indicating that the legislative procedure has 
been correctly adhered to, but it certainly cannot be deduced from this that substantively the stat-
ute boasts the monarch’s approval. How could that be possible with successive coalition govern-
ments of ever changing composition which partially undo or thwart the work of their predecessors? 
The monarch is not a chameleon, is he?

But if the ministers are responsible, and the monarch is not, and if, therefore, approval of the 
statute in question cannot be deduced from the king’s signature, why should the monarch bring his 
conscience into play? All he has to do is sign, and that is that.

In all fairness we must in my view admit that this really is too simplistic, or perhaps I should 
say the reasoning is too exclusively legal to be entirely convincing. And that is how King Baudouin 
himself felt, for he wrote to Prime Minister Martens: ‘By granting the Royal Assent to the bill … 
I feel I would inevitably share a certain responsibility for it’.75 In the Netherlands, Queen Juliana 
saw things in exactly the same way: ‘You may bear political responsibility’, she once said to Prime 
Minister Drees, ‘but when I sign a decree, I bear moral responsibility for the consequences of that 
decree, don’t I?’ Anyone attempting seriously to step into a monarch’s shoes can in my view only 
concur with this. The royal signature is an indispensable formal requirement for a large number of 
decisions, including statutes. If the monarch refuses to sign, the bill does not become law. For the 
person in question this has to mean that he, or she, feels a certain responsibility, irrespective of the 
teachings of constitutional law. In the great majority of cases the dormant realization of a certain 
shared responsibility will have no choice but to remain dormant. A monarch who – apart from ex-

75 Proceedings of the combined assembly, 5 April 1990, p. 3 left-hand column.
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treme exceptions – brings his conscience into play unacceptably clogs up the machinery. There can, 
however, be instances in which the monarch says: ‘This far and no further. I am not signing this’. 
It is conceivable that his ministers will accept this and that the matter will not become public. But 
what if the differences of opinion between monarch and ministers are irreconcilable, if a decision 
the monarch is unwilling to sign is considered by the ministers to be absolutely necessary? In that 
case it is bend or break: the monarch will have to abdicate or the ministers will have to tender their 
resignation. The seas will be very turbulent and the question is whether nowadays the monarchy 
would survive something like this. I am thinking now of instances in which the monarch is fully 
aware of these risks and prefers to go down fighting like a ‘last ditcher’ rather than to tarnish him-
self and his dynasty by consorting with good-for-nothing ministers. Imagine a Belgian or a Dutch 
government ever making moves to dismantle our democratic states that are based on the rule of 
law. Who in that case would want to deny the monarch the right to toss back his head proudly and 
say: Yo, el Rey, I, a descendant of the House of Saxe-Coburg, of Orange-Nassau, will not sign this?

* * *

Once we have admitted in principle that instances can arise in which a monarch could activate his 
dormant sense of shared responsibility and refuse his signature, we are faced with the problem that 
no person can decide for another when such a case exists. I am therefore assuming that we will have 
to respect King Baudouin’s decision that for him the abortion bill constituted a boundary he did not 
wish to cross. But what I then do not understand is the transition from Luther to Baldrick, from the 
always impressive and lofty level of a moral dilemma to a cunning plan. Baudouin had no problem 
with the abortion law being passed just as long as his signature was not at the bottom of it. What 
good is that to the unborn life? This question can naturally be answered: the worldwide publicity 
surrounding Baudouin’s refusal sharply increased the drama of the ethical objections to abortion. 
The Osservatore Romano lauded the King for his ‘inner nobility’. Had this global publicity been the 
object of the exercise? But may a monarch refuse his assent, not to block the passing of a measure 
he judges morally unacceptable but to cause its passing to be accompanied by constitutional capers 
that draw worldwide attention? In December 1906 Prime Minister Campbell-Bannerman said in the 
Commons: ‘A way must be found … by which the will of the people expressed through their elected 
representatives … will be made to prevail’. They found that way in Belgium too in 1990, but it was 
a very tortuous one!
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CONSTITUTIONAL CRISES

In the above we have focused on three unusual constitutional conflicts. In Britain, after a great 
deal of fussing and fighting the Parliament Act 1911 was passed, under which the House of Lords’ 
unlimited right to veto legislation was reduced to a right to delay it for two years. The mere exist-
ence of the Act has proved to be sufficient. It has only had to be employed on rare occasions: never 
in respect of money bills, and only six times in respect of other statutes: Government of Ireland Act 
1914, Welsh Church Act 1914, Parliament Act 1949, War Crimes Act 1991, European Parliamentary 
Elections Act 1999, Sexual Offences (Amendment) Act 2000. The first two statutes, Home Rule and 
Welsh Disestablishment, were high on the Liberals’ wish list. As a result of the outbreak of the First 
World War, however, it was years before they could be implemented.76 The Parliament Act 1949 
reduced the Lords’ suspensive veto to one year. Attlee’s Labour government was not enamoured of 
the Lords and certainly did not want this House to be able to effectively block steps to nationaliza-
tion, which is why its right of veto was reduced even further.77 The War Crimes Act allowed British 
war criminals to be prosecuted, something from which according to the House of Lords no benefit 
could be expected almost fifty years on. The fact that the Blair government, which has a very large 
majority in the House of Commons, has availed itself of the Parliament Act in two successive years 
has attracted attention.

In America the Court-packing episode has stirred the imagination and buried itself in the national 
consciousness. The Supreme Court does not operate in a vacuum, but is part of a political system, 
in which it plays a very significant role, but in which the limits of its power are also embedded. FDR 
made it very clear where those limits lie and consequently contributed to the positioning of the 
Court in American society.

The mini Royal Question in Belgium will not be forgotten in a hurry, either. The fact that it did 
little damage to the King was tellingly revealed on his death a few years later, when the country 
was inundated by a veritable wave of sorrow and posthumous demonstrations of affection. Prime 
Minister Martens’ announcement of an amendment of the constitution to clarify the monarch’s 
position in respect of legislation and to avoid a repeat of what happened78 was soon forgotten, 
though. It is being assumed, and no doubt rightly so, that even without a constitutional amendment 
all the parties concerned will realize that the incident will not bear repetition.

The political and constitutional pressures that built up during the conflicts described were ulti-
mately released after a brief or longer period by means provided in constitutional law, albeit that 
these means had to be applied very freely and now and again required some considerable manoeu-
vring. We should not make a big deal out of it, though, especially as each case involved assuring the 

76 Jenkins, Balfour’s Poodle, chapter XIV: Epilogue.
77 Ibid.
78 Proceedings of the combined assembly, 5 April 1990, p. 3 right-hand column. See also the interpellations in the Chamber and the Sen-
ate on 19 April 1990, with post-mortems on what happened.
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effectiveness of democratic decision-making. The House of Lords had to yield to the House of Com-
mons, the Supreme Court to the President and Congress, and the King to Parliament. The events 
described constitute a part of the cumulative experience each country acquired with its own system 
of government: ‘They will stick like burrs to the body politic on its way down the ages’.79

79 See text accompanying n. 4.
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PARADIGMS1 OF 
CONSTITUTIONALISM IN GEORGIA

Avtandil Demetrashvili
Iv. Javakhishvili Tbilisi State University Professor, 

Head of the Constitutional Commission of Georgia. 

Georgian State Constitutional Commission was established on 8 June 2009 by the Order of the 
President of Georgia.2 Commission was charged with preparation of the Constitutional Law bill in 
accordance with the article 102 of the Constitution of Georgia on “Changes and Amendments to 
the Constitution of Georgia.” Topics on Constitutional issues, once again as many times during the 
existence of Georgia as an independent state (1918-1921, 1991-2009) became the subject of analy-
sis, discussions and debate. Current Constitutional reform is aimed at building democratic state 
and indeed it is laid down in the statute3 of the Commission. Effective government system serves as 
bridge between civil society and the state.

It is hard to find an independent state within post soviet states, even those who are in the process 
of transition, who, like Georgia did not have an ambition to live in accordance with Constitutional 
examples (paradigms) – in accordance with the supreme law of the State. But it is also reality that 
in practice it is not always feasible. The close examination of the new and the newest history of 
Georgia is good example of that, when reality and legal rules were going into different directions. 

The aim of the author of the present article is to present the academic analysis of the constitu-
tional history of the country, highlight general trends of development and in light with the ongoing 
Constitutional Reform to discuss the future perspectives. 

At the same time we are far from the idea that only academic analysis, based on texts books will 
illustrate the real constitutional setting of the country. In order to achieve this aim we need to exam-

1 Paradigm- ancient Greek word- means example.
2 Refer to the order N 388 of the President of Georgia dated 8 June 2009 on “the activities to be done for the creation of the state consti-
tutional commission” www.prezident.gov.ge 2944 
3 Refer to the order N 348 of the President of Georgia dated 23 June 2009 on “the approval of the statute of the state constitutional com-
mission” www.prezident.gov.ge 2960
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ine issues related to government system (political system), specific policy, civil society, level of legal 
and political culture, in other words, research the environment where our constitutional system 
functions, which on its own requires interdisciplinary examination which goes far beyond the ability 
and scope of the present article. 

1. STREAMS OF CONSTITUTIONAL HISTORY OF GEORGIA 

Irrespective of how proud or pleasant it might feel that Georgian nation has a long history4 of 
civilized existence as a state, we have to admit that Constitutional history in itself, understood as 
existence based on constitutional principles does not cover long period. Some of the authors in 
2005-2006 were even writing that “from practical point of view, Georgia, as an dependant state, 
counts less than fifteen years”5 If modern state means legal order based on constitution (written or 
unwritten) it is hard not to agree with such an opinion, but we also should not forget, that Georgian 
history is reach with legal documents, content of which and scope of regulation is close to the con-
stitutional laws. 

Some of the Georgian academics share opinion that streams of the constitutional history of 
Georgia start in early feudal. This is how Vakhtang Abashidze appraises the setting up of so called 
“Isani Tent” in Tamar’s period, which was aimed at restricting powers of Monarch: “One of the 
consistent part of the Georgian renaissance culture is the theory of the separation of the power, 
which already in twelve’s century was used by antifeudal powers as ideological weapon for move-
ments aimed at restriction of the royal authority.”6 The refered attempt, “Big Movement”, was 
bound to fail based on the personality of the Queen Tamar, her ruling style (methods) and some 
other internal or external reasons, but later, as it was proved by the history of independent Geor-
gia, the issue of first person of the state has always been problematic. This had been witnessed 
by late feudal period and legal documents. The sources of law which could be regarded as consti-
tutional law of particular importance are “Dasturmali” and Book of Laws drawn by Vakhtang the 
VI. Dasturmali, says Isidor Dolidze, as it is written in the introductory part of the book is “rule and 
order of the royal meetings”, which should be observed “by all royals and members of the royal 
order.” This source of law contains the description of system of Kartli Kingdom, functions of the 
members of the system and their rights and obligations. For contemporary society it would be 
interesting to have information on late feudal Kartli Court organization and the qualities which 

4 Refer to IV. Javakhishvili, History of Georgian Nation, volume 7, Tbilisi, 1984, History of the Georgian Law, Volume 6, Tbilisi 1982. 
5 Refer to Georgian political landscape, political parties: achievements, challenges, and perspectives. Coordinator editor Gia Nodia, avlaro 
Pinto Sqoltback, Tbilisi 2006, pp 9
6 Vakhtang Abashidze, Georgian Intellectual phenomena. Georgian History and legal scholars, Tbilisi 1992 pp 457
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were regarded as must for Judges regarding professional, moral and personal character.”7 In addi-
tion, we should draw attention on codified legal act, which contains laws of Moses, Greek-Roman 
law, Makita Gosh laws, Katalicos’ law and Beka Aghbugha’s “Book on law on mankind confession 
and all" and also laws of Vakhtang the VI. The importance of the act is not only in its content, but 
its existence is once again proof of desire of integration of the Georgian society into the world 
community. 

In times of Russian Empire we did not have our own constitutional laws and we had not 
lived in accordance with the constitutional order. However we cannot ignore in second part of 
XIX century and beginning of XX century the activities of the Georgian academics. Those were 
Western European and Northern American (USA) leading philosophical and political reason-
ing acquired Solomon Dodashvili, Niko Nikoladze, Ilia Chavchavadze, Mikhako Tsereteli, Archil 
Jorjadze etc. 

Georgian enlighteners were spreading the opinions of Spinoza, Lock, Russo, Montesquieu, and 
others by translating them into Georgian language. Their opinions8 on the topics of government sys-
tem, separation of powers, territorial organization of a state, regional governments and some other, 
is almost not dissimilar from notions and categories recognized by contemporary constitutionalism 
theories. As if intentionally, prominent Ilia’s words are said about our present when he characterizes 
Montesquieu classical doctrine on threepartied separation of power as abstraction of past and for 
his times ideal, but for future –as a plan.9 

It was due to their input that first Constitution of Georgia had progressive, contemporary intel-
lectual content.10

2. FIRST REPUBLIC OF GEORGIA 

Period known in Georgian history as “Golden Period” is regarded by K. Inasaridze as such mainly 
due to its legislation and in particular specialty of the constitutional legislation, because neither 
level of economic development nor social or political conditions of that period could have served as 
ground for such aprisal. This period marks adoption of two founding acts of Independent Georgia 
and the process of drawing up Constitution, the entirety of both gives us ground to regard the con-
stitutional history of Georgia as Golden Period.

7 Refer to Isidore Dolidze, Law of Vakhtang the VI. Tbilisi, 1981, pp 5 
8 Refer to Niko Nikoladze’s opinions- volume 1, pp 380; same author volume 385, volume 2, pp 201 207.
9 Refer to Vakhtang Abashmadze, quotation, work pp 467 
10 Refer to k. Inasadirze, little “golden period”, Democratic Republic of Georgia 1918-1921. Munich, 1984
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One of the mentioned documents is Independence Act of Georgia, which Georgian National 
Council “…… In Tbilisi, in the white hall of the palace in 1918, 26 May, On Sunday, at midday 5 
o’clock and 10 minutes “has declared”11.

Short, (just only about 250 words) but at the same time very significant in content gives us the 
ground to form opinion about that time history of Georgia, internal and external political situation 
of Georgia and basic principles of state and social order.

First time in the history of Georgia, at the level of founding act, government system and political 
regime has been clearly defined – the State should have been republican in the form and it should 
have exercised its powers by democratic methods (“the form of political order of the independent 
Georgia is democratic republic”).

In the circumstances of general downturn and nihilism, which marked the development of that 
times, the independence act laid down the obligation of care of a state over a person – the indepen-
dence act declared sovereignty of people, social and political liberties irrespective of sex, origin, be-
lief, faith and social status, state is taking binding obligation to ensure freedoms of ethnic minorities. 

It might be exaggeration to regard Independence Act of Georgia as the “Stream” 12, of the Geor-
gian Constitutionalism, due to the fact that it could not have assumed the functions of constitution 
or served as substitute; however it plaid an important role in the constitutional development. The 
principles laid down by the act could also be found in the subsequent constitutional acts of Georgia 
and in particular in the Constitution of Georgia dated 21 February 1921.

The Fortune of the 21 February 1921 First Constitution of Georgia is special. Two constitutional 
commissions, National Counsel and Founding Assembly had been drafting it over 3 years and ad-
opted in conditions of war. On the fourth day (25 February) from the date of its adoption (21 Febru-
ary) because of invasion of Georgia by Soviet Russia the legal force of it had been suspended by the 
legitimate authority of Georgia while moving to immigration.

1921 Constitution did not come into force, because reinstated on 21 of February it was nullified 
by the signature of the two members of the same military council with the reservation – “to come 
into force with the consideration of the reality.”

In 1993 the Parliament of Georgia entrusted the State Constitutional Commission with the task 
“to draw up new version of the 1921 Constitution.”

It is not hard to guess what the outcome of it could have been – instead of new version of 1921 
Constitution, the Parliament of Georgia was happily satisfied with mere declaration in the preamble 
of the 1995 Constitution that Georgian Citizens, in adopting the constitution were relying “… on the 
basic principles of the 1921 Constitution.”

11 Text of the ”act” refer in” Democratic Republic of Georgia 1918-1921. Three History document Compiler and author of the introduction 
Guram Sharadze, Tbilisi, 1991. pp 5 
12 Refer to Paata Tsnobiladze, Georgian Constitutional Law, volume 1, Tbilisi 2004, pp 98 
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Let us focus on two aspects of it: 

1. Although 1921 Constitution was of political focus13 in all phases of new and newest history of 
independent Georgia, in reality, it has never come into force and the country has never lived 
the life based on its rules. 

2. In the Constitutional history of Georgia this document has served not only the function of spiri-
tual and political character, but in my opinion it was performing the role of legal bridge with 
the First Republic; Such a link between constitutional past and current is not rare in the history 
of other countries too, for instance France, where 1789 bill on human and citizens rights and 
preamble of 1946 Constitution are regarded as parts of the Fifth Republic (1958 – up to date) 
Constitution even though they are not incorporated in the actual text of the Constitution. 

What was attracting such a big attention to that Constitution? I think, mainly its importance as 
independent Georgia’s Founding Act and its distinguished and different content from those laid 
down in other countries Constitutions. 

By appealing on the 1921 Constitution, it is highlighted that Georgia as independent constitu-
tional state existed in the beginning of 20th Century and principles laid down by it were by no means 
less in value and importance to those of civilized world’s similar documents. More than that, in the 
opinion of Founding Fathers of the constitution, it should have served as clear example to Europe 
that democratic legal order was setting up in Georgia. 

“Undoubtedly . . . . . our constitution became example to follow by democratic states”– one of the 
authors was writing in the Newspaper “Ertoba”14.

Now we are going to discuss 1921 Constitution from the point of view of its importance as legal 
document. However, it also should be pointed out that discussion will mainly be of academic char-
acter, which obviously is different from type of discussion which examines its effectiveness based 
on practice. However, we are denied such opportunity due to the fact that 1921 Constitution was 
just only for 4 and 1992 Constitution just for 3 days in force and in fact, it has never come into real 
existence from practical point of view. 

As Gia Khubua points out, normative reasoning, in our case constitution could not be assessed 
from the point of view of right or wrong15, therefore the assessment of the 1921 constitution should 
be done by its analysis as mere legal document, by general assessment, existence of basic rights, 
principals of constitutional order laid down by the constitution, existence of judicial authority, etc. 
To begin with, the document shall be examined from its architectural and composition point of view. 

Generally, the aim and basic principles of most constitutions are given in the preamble.

13 Based on what has been said above, it seems almost persuasive the article 10 of 1921 Constitution reading: "this constitution is in force 
permanently and uninterruptedly".
14 Quoted from the monograph of one of the famous researcher of 1921 constitutional issues Malkhaz Matsaberidze “Political Conception 
of the 1921 Constitution of Georgia", Tbilisi 1996, and pp 69. 
15 Refer to G. Khubua, Theory of Law, Tbilisi 2004.
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However, 1929 Constitution does not contain such part and that is explained by some academics 
with the fact that this aim was served by the 1918 independence act. Some argue that social demo-
crats simply did not have time to review and adopt preamble of the constitution because of the 
existing situation. The same logic of explanation could also apply to lay out of human rights issues 
(they were scattered into different chapters).

From the point of view of structure of articles it would have been better (for use by judicial and 
administrative caseload) within articles to have paragraphs and within paragraphs, in case of need, 
sub paragraphs. It is worth mentioning that constitutional norms lacked direct effect and applica-
bility power – almost all articles and rules laid down by such articles require concretization by the 
special legislative acts. However, in overall 1921 Constitution represents well structured, bound 
with constitutional logic, well drafted legal instrument.

The adoption of constitution was carried out in the tough environment with lots of hindrances 
mainly by external factors. Irrespective of that, adoption of the constitution was carried out with 
the observance of all rules usual for the legitimate adoption of such type of documents. 

It could be regarded as main attribution of the Founding Fathers that constitution regards Human 
Rights as main social value. Almost half of the articles (70 from 141) were devoted to it. 

Now let’s discuss the state organization issue, which was of main interest at that time and it is of 
no less importance today.

1921 Constitution of Georgia is very interesting model of constitution, which attempts to reason-
ably summaries the world constitutional experience and national Georgian origins. The primary 
desire of the founders were to draw up a draft, which would cover and share the historically estab-
lished customs, psychology of Georgian people, the ethnic composition of Georgian population and 
parliamentary practice developed during three years16.

As for the use of experience of other countries, the Swiss and French influence is obvious, but as 
ex Foreign Affairs Minister of Germany Hans Dietrich Gensher says, 1921 Constitution of Georgia 
“... text of the constitution was one of the progressive within the continental Europe. It was already 
recognizing at that times such values, as freedom, democracy and rule of law state, those principles 
which are of key foundations of today’s Europe”17.

Perhaps, the fact that social democrats were represented in majority in the commission and in 
the founding assembly determined that organizational form of the country was easily chosen as 
Republic. More than that, it is declared as permanent and unchangeable form (Article 1), therefore 
under this wording the cancellation of this form and restoration of monarchy was not permissible. 

16 For more detailed reading refer to works of Malkhaz Matsaberidze, also books on Georgian Constitutional acts, edited by Eliso Gur-
genidze, also, her introductory article in the book “Constitutions of World Countries (responsible editor Avtandil Demetrashvili), Tbilisi 
1991, pp 19.
17 Quoted from the book: Wolfgang Gauli, drawing up and adoption of Constitution in Georgia (Georgian Translation of German edition) 
Tbilisi., 2002, pp.IX
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1921 constitution researcher undoubtedly would have drawn attention on the very interest-
ing model of horizontal separation of the authority, which was drawn up by the Founding Fathers. 
Based on that model, we do not see the Head of State institute within the system of state central 
bodies. The traditional functions of a Head of the State were delegated to the Government, Head of 
the Government elected for a year and to the Parliament.

It is hard to judge how this system could have worked, because it’s effectiveness for Georgia 
through its existencehas not been checked, but on the basis of abstraction following could be said: 

1. Parliamentary Republic only functions effectively and stably in the defined social and political 
environment.

2. The founders of the constitution denied the classical model of separation of power and laid 
down such a modification of the Parliamentary, where Parliament, “legislator” clearly is in fa-
vorable position compared to Government and Judiciary.

3. Single chamber Parliament in light of undeveloped social environment is less effective, stable 
and of positive effect. 

Now, let us discuss third branch – Judicial out of well known separation of power’s doctrine (Ex-
ecutive, Legislative and Judicial).18 

If we, even conditionally, can recognize Parliament and Government as branches of the authority 
(in constitution their status is defined as “representative body of Republic” “Legislature” and Su-
preme Executive Authority”), we could not say the same about the third branch. The Founders have 
never used the “Judicial Authority” or even words of equal content but simply they named chapter 
six as “Court”.

3. SOVIET CONSTITUTIONS IN GEORGIA 

One of the problematic issues which refer to the constitutional history of Georgia is the role and 
place of 1922, 1927, 1937 and 1978 Soviet constitutions19. On the one hand they are adopted by the 
appropriate bodies of Georgian state and are referred as constitutions. It also should be noted that 
they were fulfilling some positive role, they were introducing the elements of legal order in the life 
of society, were facilitating some level of political stability but in the assessment of their role and 
place, attention should be drawn on other things. 

18 Refer to Montesquieu’s Spirit of the Law, introduction by Nodar Antadze, Tbilisi 1994. 
19 In this part of the article we review 1978 Constitution as adopted in an initial version and does not refer to the amendments introduced 
by Zviad Gamsakhurdia government. 



90

Avtandil Demetrashvili

The main essence of the analysis of the constitutions adopted in times of Lenin, Stalin and their 
followers is that none of them were the true expression of the will of Georgian people or the cre-
ation of the legislative work of one of its bodies.

In the Soviet Socialist Georgia adoption of constitution was an automatic follow up process of 
adoption of Soviet Socialist Union constitution in the “Centre” by communist party. 

The appropriate bodies of the Soviet Georgia were allowed to decide on the changes of official 
titles and names and in particular “ (Soviet Socialist Republic Union – “ Soviet Republic of Georgia”, 
“ Moscow” – “Tbilisi”, “ SSR Union Supreme Council” – Georgian SSR Supreme Council” and etc) and 
official translation of the text from Russian into Georgian and Abkhazian.

It is hard to discuss the compatibility of such constitutions with the principles of constitutional-
ism. First of all, because socialist doctrine denies the one of the primary principles of constitutional-
ism- separation of powers and people as the only source of authority and on the other hand, consti-
tutions were just fictitious because the quazi democratic or legislative institutions were serving of 
no purpose but cover up for USSR Union communist party unlimited authority.

4. TRANSITION PERIOD CONSTITUTIONAL LEGISLATION 

Already second time in the nineties of 20th century the independent Georgian state was building 
and developing in a very tough social and economic and political conditions. This period of Geor-
gian history, especially with the government system and methods of exercising power, the level of 
involvement of society in the ongoing processes could be compared with events taking place in the 
last decade of the 18 century in France.

 28 October 1990 is regarded as period of commencement of this phase in the history of Georgia. 
These are the times, when in SSR of Georgia, the Supreme Council elections were held with the 
persuasive victory of political union “Round Table – Independent Georgia.”.20

Post election period has proved to be toughest and hardest for the new government. Its activities 
marked both achievements and obvious mistakes. 

Governing elite were declaring and even proving it by concrete actions that they desired to build 
democratic government order in the state. Within short period many changes were introduced to 
1987 Soviet Constitution which continued to be in force and it was declared as transition period 

20 For the details refer to Igor Kveselava. The chronics of the newest history of Georgia. Zviad Gamsakurdia, Dissident, President, Saint. 
Tbilisi 2007.
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Constitution. The official name of the state changed from “Soviet Socialist” to “Republic of Georgia. 
Changes were introduced to symbolic of the State and in particular –coat of arms, flag and anthems 
were changed, most importantly, the lead role of the communist party was abolished and political 
pluralism and ownership types started to originate. 

However, it also should be mentioned, that even in light of those progressive steps and important 
changes at a constitutional level with populations’ stable start up support 21 the new government 
was losing image of democratic authority in the eyes of society. Best examples to illustrate how less 
democratic things were present in the constitution would be the unlimited authority of the presi-
dent which in itself was against the basics of principle of separation of power in the architecture of 
the state government system and the initial promise made to public that new government system 
would be built and function in accordance with key democratic principles of separation of power. 
In addition, local self government as means of participation of public in the determination of issues 
of their concern remained unachieved (instead of this just instituion of Center appointed Prefects 
was introduced). Also unachieved remained introduction of democratic principle of appointment 
of Judges. 

Indeed, one of the main declared reasons for the 1991 state riot was named the above referred 
deviations from the principles of constitutionalism. The authority of the legitimately elected Su-
preme Council of Republic of Georgia, President of Republic of Georgia and Government had been 
seized by non constitutional forceful way and the authority was assumed by the Military Council 
(Triumvirat)22.

Military Council declared the transition period Constitution as void and instead on 2 February 
1992 adopted declaration on the restoration of the 1921 constitution of Georgia.

We will quote Paata Tsnobiladze who assesses the decision of the Military Council in the follow-
ing way: “Although 1921 Constitution as a legal document carries big importance, it was already 
irrelevant legal instrument to the existing reality of that time society and the State”23.

The impression is created that their action did not result in any positive outcome and even more 
it appears to be politically motivated document which carried only declaratory character and the 
authors of declaration by reinstating the 1921 Constitution wanted to legitimize their illegitimate 
actions (change of authority by forceful way). 

The formally reinstated Constitution and the state life were moving in different directions. In-
stead of the Parliament elected by public and the Cabinet responsible before the Parliament, State 
Council of low level of legitimacy was created, which simultaneously was exercising legislative and 
executive functions. 

21 Apart from the will expressed by people at elections of 28 October 1990, the Georgian electorate supported initiative of the govern-
ment to reinstate Independence of Georgia based on the 1991 Independence act. Also, 26 May 1991 elections are of significant impor-
tance from the point of view that Zviad Gamsakhurdia won elections with 87 %.
22 Refer to discussion topic 2 on Democracy building in Georgia, Constitutional system in Georgia, 2003 pp 26. 
23 Refer to Paata Tsnobiladze, Constitutional Law of Georgia, volume I, Tbilisi 2004, pp 128
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On 11 October 1992, in order to fill the gap of legitimacy Government held parliamentary elec-
tions and on 6 November 1992 newly elected Parliament adopted the law on “State Powers”, which 
is considered as a fact of great importance in constitutional history of Georgia. The referred docu-
ment in light of the fact that country was left without supreme law and due to its character and level 
of legitimacy was referred as “Small Constitution”.

The primary importance of 6 November 1992 law on “ State Powers” was due to the fact that it 
ended the Socialist Constitution era and served as commencement of the foundation of contem-
porary State based on the principles of constitutionalism, which in itself introduced some level of 
clarity and stability in the state lifehood. At the same time, however, it should be pointed out that 
still it was not of such authority to assume functions of and substitute constitution for the country. 

Although it is generally perceived that main law of the State should cover the entire state order/
organization in the referred document only legislative and executive branches were represented in 
relative entirety while nothing was mentioned about the judicial branch. Also, basic rights chapter 
as always seen as integral part of modern constitutions were completely missing. 

One of the peculiarities of the Georgian Constitutionalism, the analogy of which is hard to find 
in the world, is the system of state supreme bodies created by the law. Within this system, Head of 
the Parliament elected by general, direct, equal and secret ballot was at the same time Head of the 
State.

Those were the transitional period constitutional chronics. The situation was not the easy one in 
1993. The reinstated 1921 constitution, due to its reinstating by illegitimate way and inconsistency 
with reality failed to come into function. The law on the “State Powers” covered just only part of 
constitutional issues of high importance with the consideration of the fact that also some of the 
provisions of the abolished 1978 Constitution still remained into force. The only way in the process 
of integration with the civilized world was to adopt entirely new Constitution. 

5. 24 AUGUST 1995 CONSTITUTION OF GEORGIA 

In the constitutional history of Georgia, 24 August of 1995 shall remain as date of significant im-
portance. On that day Parliament of Republic of Georgia (formed on the basis of pluralism of politi-
cal parties) adopted second “own” constitution in the history of independent Georgia.
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Draw Up and Adoption of the Draft24.

According to experts and members of the commission, the process of drawing up and adoption 
of the Constitution was carried out in relative accordance with the requirements of the principles of 
legitimacy and law25. This refers both, to setting up and activities of the Constitutional Commission 
on the basis of regulations lay down by the Parliament and to adoption of the Constitution by the 
Parliament and promulgation and publication of the text by the Head of State-Head of the Parlia-
ment26. It should be pointed out that the initial text of the Constitution as drawn up by the Consti-
tutional Commission which consisted of 118 members and the final text adopted by the Parliament 
of the Republic of Georgia were significantly dissimilar.

Basic characteristics of the text drawn up by the State Constitutional Commission 

The draft adopted by the Constitutional Commission entirely resembles in its structure to the text 
adopted by the Parliament of Republic of Georgia (in the final text the chapter on the Cabinet had 
been removed) and also it marked similarities in the composition with the 1921 Constitution. Six out 
of nine chapters of the initial text of the draft had almost word by word coped Chapter Titles of the 
1921 Constitution. Chapter one – General Provisions (1921 Constitution-General Provisions), Chap-
ter two – Georgian Citizenship, basic human rights and freedoms (1921 Constitution – Citizenship), 
Chapter three- Parliament of Georgia (1921 Constitution- Parliament), Chapter six- State finances 
and Control (1921 Constitution – State Finances (chapter 7) and State Control (chapter 8), Chapter 
seven- State Security (1921 Constitution – State Security), Chapter eight – review of the Constitution 
(1921 Constitution – review of the Constitution).

Commission tried to adhere and lay down in the Constitution the idea of decentralization and 
deconcentration of the State Powers based on the doctrine of horizontal and vertical separation of 
powers. Territorial organization of a state in a final draft was based on the principles federalism and 
the system of the state bodies were following so called called French model. 

The text adopted by the parliament of Republic of Georgia on 24 August 1995 considerably 
differed from the version drawn up and adopted in the Commission in that they were differently 
regulating the state order.

“Federal Origins” appeared to be not acceptable to the majority of the Parliament, who in it could 
not come up with the possible alternative. As a result, the issue of territorial organization of a state 

24 For Details refer to Wolfgang Gauley. Drawing up and adoption of Constitution in Georgia (Georgian Translation of German edition), 
Tbilisi 2002.
25 Instead of calling on referendum and adopting it through referendum, which was initial order of the Parliament, in the end Constitution 
was adopted by the parliament. 
26 We consider as quite innovative signing of the text adopted by the Parliament by both MPs and members of State Constitutional Com-
mission. 
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(apart from some remaining articles from the draft) had been left open until the restoration of the 
territorial integrity of the country. 

Debates were severe on the types of the government system – Parliament failed to adopt the 
proposal of the commission about mixed, semi presidential type of the government system and as a 
compromise adopted proposal initiated by the Union of Georgian Reformers on classical (American) 
Presidential model27.

While attempting to review and assess the content of 1995 Constitution it is important to take 
into account opinion of Vince Commission, international28 and Georgian29 experts and academics, 
who assessed Constitution in overall as entire, well drafted legal document.

At the same time they point on the dissimilarities with the classical American Presidential model. 
Under the Georgian Constitution President is serves not only as the head of the executive branch 
(as it is the case in the classical American model), but is at the same time head of the State. In the 
structure of the executive Brach existed institute of the State Minister not known to the Presidential 
Republics in general, who was responsible for the exercise of the special powers in the determina-
tion of issues of state importance although he/she was not possessing the authority of the head of 
the state collegium (Cabinet was only advisory body of the President). 

President through Council of Justice, which was its advisory body, was in charge of the appoint-
ment of judges (but the Supreme Court Judges) imposing disciplinary actions against them and 
dealing with their dismissal issues. 

Constitution did not provide solution to local self governments and territorial organization is-
sues which in itself could be regarded as deviation from the principle of constitutionalism. This was 
enhanced by declaring persecutors office as part of the judicial authority and its vague definition. 
Importantly, the misbalance in power in favor of the President (executive branch) and non existence 
of the procedures for the solution of the potential conflicts between executive and judicial branches 
were not in compliance with the principles of constitutionalism. 

The main attribute of the 24 August 1995 Constitution was in its founding character. Within its 
framework democratic institutions had been created. However, it should be pointed out that their 
proper functioning was not the issue of legal regulations but also on some other surrounding fac-
tors. 

Unfortunately, the democratic potential of the Constitution was not utilized by the Government 
and society frequent ignorance of its democratic requirements by contrary actions diminished the 
positive effect of the document. It was clear that this should have resulted in the protests from 
the part of political elite which ended up with the so “Rose Revolution” and by peaceful although 

27 Refer to Bakur Gulua, thoughts on the History of Constitution of Georgia. Tbilisi 2003.
28 Refer to review of Larry Lessing, American Lawyer – Wolfgang Gauley work, pp 407-415.
29 Refer to Gia Nodia, Constitutional system in Georgia, democracy building in Georgia, Tbilisi 2003, and p 25-33. 
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unconstitutional way of change of the existing authotity (President and Cabinet) and partially Parlia-
ment. 

The new government, based on the Constitutional laws of 6 February 2004, and proceeding legal 
documents exercised substantial review of the 24 August 1995 Constitution. Changes and amend-
ments were introduced to almost all articles30 of the chapters dealing with the state government 
system and relationship between branches. As a result, the government system referred as Presi-
dential Republic form established by the initial text of the Constitution, has been changed with the 
new system referred by the authors as Semi Presidential model. 

Irrespective of noticeable success31, Rose Revolution government has often been subject of criti-
cism or active opposition. The main issue of critic was the existing disbalance between the Powers 
of the president and other branches of the state, especially it was pointed out that Constitution was 
adjusted to the president32. The issue of style and methods of communication between Govern-
ment and the public was also criticized a lot. 

6. OUTCOMES OF OBSERVATION

1. Even superficial observance of the events, which are resulted in the creation of constitutional 
documents, gives us the ground to conclude that they are related to the periods of decisive 
significance in the history of the country. 

1921 constitution emerged as a first founding act of Georgia, which should have strengthened 
the gained independence and created effective state mechanism; 1990-1995 constitutional or quasi 
constitutional legislation emerged as means restoring independence of Georgia and were aimed 
at strengthening the state powers. The creation of 1995 Constitution was dictated by the desire to 
stabilize the life of society and to gain democratic image before the world community.

Constitutional reforms commencing from 2004 were the products of “Rose Revolution” and 
aimed at creation of the strong although still disbalanced state mechanisms through substantial 
reforms. 

30 Emended and changed are half of the 109 articles of the initial text of the Constitution. 
31 Effective fight against corruption, provision of public safety and security, change of educational system to European, solution of prob-
lems such as infrastructure and energy in short period of time, introduction of contemporary system of state services, improvement of 
external image of the country, etc. 
32 Although Venice convention was happy with the aim of the amendment and changes to the 6 February 2004 Constitution and in par-
ticular, coming close to the European Constitutional legislation and practice, it had substantial comments on the10 articles of the draft 
law (in total there were 24 articles) and deemed reasonable before the adoption of the constitutional changes and amendments to held 
debates and make reviews of them- Opinion of the Venice commission 0 281/2004 non official Georgian Translation. 
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2. All Constitutions of Georgia and all other documents of equal constitutional importance speak 
in the name of democracy and assign significant value to human rights issues. 

The large spectrum of rights laid down in 1921 and 1978 Constitutions are of significance to be 
mentioned among other Constitutional documents like 1995 Constitution and 1918 act of Indepen-
dence and 1991 act on restoration of independence which are limited in listing the rights, not saying 
anything about the law on the “State Powers” which failed to deal with the rights issues. 

However, none of the sources of the constitutional law mentioned above contain separate chap-
ter on basic rights in the sense viewed by modern principles of constitutionalism as rights limiting 
state authority.

Presumably, it could be said that dealing with human rights issues in the different non related 
chapters and in the scattered way33 does not give 1921 Constitution any conceptual logic in assess-
ing it from the point of importance in regulating human rights issues. 

Although 1995 constitution went further and introduced separate chapter on “basic rights” still 
from its content it cannot be considered as of having equal value and importance as understood in 
classical way. 

There, similar to 1978 constitution (1991 renewed version) the classification of rights freedoms 
was done with the scheme “personal rights and freedoms, political rights and freedoms, social eco-
nomic rights and freedoms, obligations”

From the point of covering limitation of rights 1995 condition could be regarded as etalon of 
European 1950 convention on the protection of basic human rights and freedoms, which allows 
limitation of almost al types of rights permissible based on different grounds. 

Current Constitution of Georgia allows restriction of ten out of thirty-five guaranteed rights in the 
existence of following circumstances: 

– Emergency state,
– Public need,
– Provision of state security and public safety for the existence of democratic society,
– health safety,
– Avoidance of criminal offence,
– Enforcement of Judgments,
– Provision of territorial integrity and Public safety, 
– Protection of others rights and dignity,
– Avoidance of disclosure of confidential information, 
– Provision of Judicial independence and enforcement of judgments. 

33 Chapter two – Citizenship, chapter 3 Rights of the Citizens, Chapter twelve education, school, Chapter thirteen social economic rights, 
Chapter fourteen rights of ethnic minorities, chapter fifteen State servants. 
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3. In line with the opinion that constitution shall be entirety of the norms regulating we consider 
reasonable and as indicated in the introductory part of the present article to examine this is-
sues in light of the courses of the Constitutional law of Georgia. 

State Territorial Organization

For our analysis the 1918 Independence Act, 1991 Independence Restoration Act and Law on 
“State Powers” is of less importance since they do not contain provisions regulating territorial orga-
nization of a state. Therefore we should look into and examine 1921, 1979 and 1995 Constitutions.

1921 Constitution does not contain separate chapter on territorial organization of a state, how-
ever Article 1 which reads: “Georgia is . . . integral state” and chapter 18 consisting of two articles 
“autonomous government34.” shall be subject of our examination. 

The analysis show that in accordance with these regulations, even though structure could be 
seen as containing several autonomies, Georgia should be regarded as central unitary state.

In review of 1921 constitution makes clear that the document only speaks of “Central” bodies 
and integral parts – Abkhazia (Sokhumi district), Muslim Georgia (Batumi region) and Zakatala (Za-
katala district). The rest, lower first layer territorial units are not covered by the constitution. And as 
it is characteristic for the founders of constitution the main regulation of it should be at the level of 
law and not constitution35. It is also worth mentioning that nothing is said about the distribution of 
power from the center to the lower levels. 

Now we should discuss the second component of state organization – government system itself 
(government type).

The first republic of Georgia was starting its life in the form of the Parliamentary Republic, which 
was not based on the doctrine on separation of powers with the main emphasis and primacy of the 
powers of the Parliament. 

In the Socialist ear the system of government in Georgia is defined as Republican, which was 
based on absolute power. In this system, there was no place for the principles of separation of pow-
ers, checks and balances.

1991-1995 system of government shall be characterized as non democratic (military council, 
state council and as quazi democratic (law on “State Powers”).

34 Perhaps, based on the wording of 1921 Constitution which says “local self government is at the same time body for such governance. 
(article 98) and local self government in the issues of local self governance has to obey Central bodies of the Government (Article 104), 
George Papuashvili in his article discuss issues related to local self governments in the chapter dealing to territorial organization of a 
state- refer to George Papuashvili 1921 Constitution of Democratic Republic of Georgia from the perspectives of 21 century, in a book,,21 
February 1921 Constitution of the democratic republic of Georgia, Batumi, 2009, pp 17-19. 
35 Almost every forth article of 1921 constitution is of blanket nature and requires concretization by the legislation. 
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The stable, democratic form of government was the result of adoption of 1995 Constitution. Till 
2004 the state government system was organized in the form similar to USA Presidential Republic. 
From the date of entry into force of 2004, 6 February Constitutional law up to now (1 June, 2010) 
the government system of Georgia is classified as semi presidential, French model. 

Those were the chronics of constitutional importance in the new and the newest history of Geor-
gia, the entirety of which is forming him constitutional face of Georgia. 

The Recent constitutional evens created the need of constitutional reform, some even argue that 
was not only a simple need but immanent to happen. The actions taken by the current Government 
and in particular, setting up Constitutional commission to prepare such reform could be seen as 
proper, timely and adequate to such need. 

7. OPINIONS ON PRINCIPLES, CONTENT AND MECHANISMS OF EXERCISE OF 
THE CONSTITUTIONAL REFORM36

Principles. The success of constitutional reform shall be determined with two main factors. First 
is the political conjuncture within the country (the analysis of which goes beyond the aim of the 
current article) and Second is correctly defined principles of constitutional reform, the values which 
it should be based on and carried out. We consider following principles as vital: 

– Recognition of human as basic social value, for which the limitation of state power should be 
exercised;

– Public sovereignty which should be expressed in the direct and representative democracy con-
stitutional institutions, developed, economically strong local self governments.

– taking into account historic development, ethnic psychology of the Georgian people and cur-
rent reality;

– Separation of powers horizontally and vertically. My understanding of the vertical separation of 
the powers concerns the separation of legislative, executive and judicial branches from each 
other and existence of the institute of the President. Prudent procedures for checks and bal-
ances of powers, as well as cooperation and subsidiary. 

Framework of Review of the Constitution. Constitutional reform should cover substantial part of 
Constitution of Georgia and relevant legislation, which will result in the new, emended and changed 
version of the 1995 Constitution. With the framework of Constitutional Reform, articles regulating 

36 The opinions expressed in the present article are of personal views on the issue of the author which might not coincide with the opinion 
of the state constitutional commission and is by no way related of my as Head of the Commission activities. –A.D. 
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the authority of the Parliament, President and the Cabinet should be subject of substantial review. 
In addition, I consider reasonable to review other parts of the constitution and introduce some rel-
evant and adequate changes and amendments. 

Main Directions of the Reform 

Parliament of Georgia. The image of the Current supreme legislative body Parliament of Georgia 
as for its functions (to define internal and external polices of the Country, exercise control on the 
executive branch), level of participation in the appointment of high officials and setting up bodies, 
full legislative competence, powers to exercise effective checks, authority to ratify international 
treaties does not look too bad. American politologist Steven Fish (refer to annex 1), and Mathews 
Croening gave to the Parliament of Georgia 0, 59 score index37, which in the post Soviet area is not 
bad result38. However, in the Georgian society expectations are higher as of the role and level of 
participation of the Parliament in the State affairs. 

In order to achieve this level of efficiency we consider reasonable to review and emend the cur-
rent structure and introduce instead bicameral parliament. Also, in the number of well organized, 
democratic states, irrespective of type of government system and territorial organization (USA, Italy, 
Switzerland, France, Japan, Germany ) bicameral parliaments were functioning quite successfully, I 
will try to outline the arguments in favor of the bicameral Parliament in Georgia: 

– Enchant and strengthen representative quality of the Parliament, with diverse, more balanced 
and complex public interest representation;

– Provision of more refined procedure for adoption of legislature. Minimal possibility of admitting 
laws in unreasoned, quick way. Chambers can improve each others mistakes. 

– Permanent control over Cabinet due to the fact that President can only dismiss one chamber of 
the Parliament (presumably lower, Republican Council).

– Reduced excessive influence of the parties on the activities of the Parliament, due to the fact 
that Cabinet might not be formed on the basis of belonging to particular political party. 

– Introduction of system where number of the Members of the Parliament (members of the 
republican council) and Senate (upper chamber) (desirably 150 again) is defined by the exist-
ing territorial units (Abkhazia, Adjara and South Ossetia ex autonomous district special status) 
and/or public (voters) quantitative base. 

– Changing of Senators on the basis of the rotational principle would serve as a good means of “ 
letting steam” from the chambers in case of social tenseness. 

37 M.Steven Fish and Matthew Kroenig, The Handbook of National Legislatures: A global Survey (New York: Cambridge University Press, 
2009 .
38 For the comparison – the formal legal index of the Parliament authority of Lithuania and Latvia was 0,78, Estonia and Moldova 0,75, 
Ukraine 0,59, Armenia 0,56, Russian Federation and Azerbaijan 0,44, Tajikistan 0,31, Uzbekistan 0,28, Belorussia 0,25, Turkmenistan state 
council was 0,06. The data is taken from the work of the above referred American Author, which entered Georgian academic world as 
PH.D work by Malkhas Nakashidze. 
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In our opinion the number of the members in each chamber should vary (100 Republican 
Council and 50 – Senate). The rules on formation of each of the chambers should be different 
too. MPs are elected from political party lists based on proportional system, senators – one part 
with general, direct, madjoritarian system in light of local residence criteria and second by the 
representative bodies of the territorial units having special status, 3 senators will be appointed 
by the president of Georgia based on their eminence and input in the society life from differ-
ent fields. The ex presidents of Georgia, who have served their term in full are automatically 
admitted to senate as senators. Term of the office for MPs shall be 4 years and for Senators 6 
years with the reservation that every three years senators will be renewed. Chambers should be 
vested with equal powers in determination of issues, though each of them shall be charged with 
some special authority too. 

The role of the parliament could be increased by charging committees working on a permanent 
basis, with the investigatory powers, with participation in the appointment and dismissal process of 
judges, and what is the most important – the relationship with the Cabinet shall be entirely modi-
fied. Cabinet shall be responsible before the parliament, shall be formed by the Parliament from its 
majority. 

President of Georgia. Similar as it was with 1921, 1978 (with the new addition of 1991), and 1995 
constitution, in the process of ongoing constitutional reform one of the important and complex 
would be the issue of the Head of State. Some questions are coming up: Shall we introduce institute 
of President as such or just have a Monarch? How shall be his/her Constitutional status be defined 
and what powers and responsibility shall be vested in President, including its place within the gov-
ernment system. Those are main issues which should be covered and answered in the process of 
current constitutional reform. I will present my view on the issue. 

I am viewing skeptically “beheaded” state idea. Two arguments are dominant among those in 
support of this position: First, that just mere existence of such institute would result in the creation 
of authoritarian government system in the country and second argument which is based on the 
1921 Constitution of Georgia and those in support of that enthusiastically regard it as something to 
illustrate perfect government system and justification of the argument. I think that the arguments 
and approaches itself does not have much ground or even potential to come into effect and in my 
opinion, as one of the counter arguments I can note that there is no state in the world which claims 
to be at some level of development and is without institute of the Head of State. In case we want to 
experiment as to be the ones to introduce such system as novelty, it could be said with high level of 
probability that this would not be successful thing and is bound to fail. 

It should also be mentioned that institute of the prime Minister under 1921 Constitution which 
should have served as a substitute to the Head of the state and simultaneously be vested with such 
a big spectrum of authority as representation, governance, complex foreign affairs could not have 
been able to deal with all that in an effective and productive way. Since there had been no practice 
based on so called romantic constitution of 1921 we could only make some conclusions and assess-
ments at a doctrinal level. 
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In addition, I do not think it sounds persuasive that mere existence of the institute of Head of 
State means move to authoritarian government system. This fear could be dealt by the creation of 
the balanced system of state bodies, by the active involvement of civil society, raise the level of legal 
and political culture in the country. 

I think topic of separate discussion is reinstating of Monarchy. In the framework of present article 
we can provide very brief review and say that the success of it could possibly be anticipated with 
the existence of certain conditions. However, with the consideration of the fact that Georgia had 
long not been in the form of Monarchy and its current political and social structure has changed a 
lot it is hardly feasible that for the time being this idea could successfully come into existence and 
even more within the framework of the current constitutional reform there is no debate as for the 
reinstating of monarchy in the country. 

It is clear that Head of the State should exist but the issue of discussion is its constitutional status, 
role and place within the system. 

The constitutional history of Georgia, internal political and geopolitical factors demand institu-
tion of high legitimacy. Therefore, its constitutional status should be defined by the following formu-
la: the President of Georgia is Head of State and supreme representative in international relations. 
The mere existence of the Head of the State institution does not in itself create any possibility for 
authoritarian government system and even more unilateral representation in international rela-
tions has advantages of high legitimacy. For this to be achieved, the high level of legitimacy of the 
institute should be provided. Hence President shall be elected by general, equal, free, direct vote 
by secret ballot. 

Functions and Powers of the President. 1) Derive from his status and the way he is selected by 
the people; 2) In light with the government system we try to introduce the role of the president as 
arbitrator should be the focus of our discussion and attention. In my opinion this function should 
be preserved although with slight modification. I am sceptical about the rule of the current cosn-
titution and in particular, President “. . . Exercises and leads the internal and external policy of the 
state”. To begin with, President as supreme representative in international relations is already lead-
ing and exercising foreign policy. However, I disagree with the fact that the body or person who does 
not carry any political responsibility for it shall not lead and more than that shall not exercise such 
policy. It should be also pointed out and this is especially true in case of internal policy affairs that it 
is almost impossible mainly due to its inefficiency that one person to be good lead at both internal 
and external policy issues. In addition it is hard to perceive that one could simultaneously manage 
to be unbiased Arbitrator and head of the executive branch. 

Presumably it could be said that by distancing President of Georgia from the executive branch 
we will not diminish its high priority as such and at the same time will help to create more balanced 
government system. 

Hence, we think based on the reasoning provided above article 69 of the constitution of Georgia 
shall be formulated in a following way: 
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,, Article 69

1. President of Georgia is the Head of the State, guarantor of integrity and national independence 
of the country, supreme commander in chiefs of the armed forces and supreme representative 
in foreign relations. 

2. President of Georgia through its arbitration provides constitutional functioning of state bodie s.”

Based on the status of the president and especially from the functions as Arbitrator, the rule on 
the Presidents office incompatibility requires review. Based on our history lessons, and legislative 
experience of some other countries (Latvia, Turkey, France) person elected as the president shall 
suspend its activities (in case he/she was involved in) in the political union of citizens until the fol-
lowing presidential elections. 

It would be reasonable to examine closely different approaches and methodologies concerning 
the legal role and place of the President especially in light of ongoing constitutional reform and new 
Constitution. 

I consider as of significant value to examine Shugart and Kery methods (please refer to annex 2).

Under this methodology in light of the current, existing index of Presidents of south Caucasus 
countries looks as follows: President of Republic Azerbaijan -30, President of Georgia 27, and Presi-
dent of Armenia 15)39. Under the current constitution, President of Georgia somehow is vested with 
the powers to excersise both constitutional control and administrative control40.

Based on the status of the head of the state or arbitrator he should be equipped with (and is 
indeed) the right to address constitutional court (to ascertain the compliance of law with the con-
stitution) and to the court of common jurisdiction to ascertain the compliance of acts with the law). 
Therefore article 73 should be formulated in a different way or abolished completely. 

The new overview is required for the issue of President’s participation in the formation of the 
cabinet41. President’s discretional power to dismiss cabinet or any of its members unilaterally and 
based on his discretional power shall be eliminated. President shall not be vested with power to 
hold the cabinet meetings based oh his/her initiative. Therefore the existing formula in the current 
constitution requires specification42. In my opinion President should have authority to participate in 
those cabinet meetings only in case it discusses issues of following content: the draft budget to be 
submitted, decrease to be adopted in case of state emergency or martial situation, issues initiated 

39 Index is determined based on the publication used by Malkhaz Nakashidze in his PH.D work. ,,Shugart M.S. and Carey J.M. Presidents 
and Assemblies. Constitutional Design and Electoral Dynamics.-Cambridge University Press, 1992.
40 Third paragraph of the article 73 of the Constitution of Georgia: President of Georgia is authorized to suspend or cancel legal acts of the 
government and bodies of the executive branch in case they conflict with the Constitution of Georgia, International Treaties and Agree-
ments, Laws and Normative acts of the President. 
41 For more details in the subsequent text.
42 Forth paragraph of the article 78 of the Constitution of Georgia: President of Georgia is authorized to convene and preside over the 
meetings of the government with regard to the issues of exclusive state importance. Decisions adopted at the meeting shall be formed 
by the act of the President. 
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by the cabinet concerning declaration of confidence or non confidence to the parliament, calling on 
referendum, or amnesty issues. 

Cabinet

In my opinion, the executive branch shall only consist of cabinet, governmental bodies and local 
government bodies and the supreme body of this branch shall be Cabinet of Georgia. And its func-
tion and authority shall be defined accordingly. It should define internal and external polices of the 
country, based on the constitutional and legislative acts exercise executive and administrative func-
tions. Apart from these substantial issues, it is desirable on the level of legislative acts (constitution, 
organic law) to have exhaustive list of competence of the Cabinet. Current constitutional formula 
“Cabinet is responsible before President and Parliament” is absolutely not necessary. Cabinet shall 
be indignant branch of state system. Respectively, the role and place of the prime-minister shall be 
reviewed, his relationship with other bodies of the government. 

Legal facts, which should determine the formation of the cabinet, are declaration of the final re-
sults of the Parliamentary elections and first meeting of the newly elected parliament, resignation 
of the cabinet, dissolution of the cabinet. How shall Cabinet be formed in such case?

First legal fact- Parliamentary elections have been finished. The formation of the government 
takes place with the following order: President with the consultation of the political parts represent-
ed in the Parliament will select candidate for the Prime Ministership, the later will select members 
of the cabinet and with the government plan goes before the parliament to get confidence. Before 
the resolution for the declaration of confidence (before the actual vote on it) parliament is entitled 
by the recommendatory ruling to rescind the individual members of the Cabinet. 

Prime Minister has power not to agree on this recommendation and ask for the vote. Parliament 
can either declare confidence or deny (so this ends the first Parliamentary stage). 

In order to get confidence, President submits same or new composition of the Cabinet before 
the Parliament for the second time. In Case parliament declares Confidence, President by order 
appoints Prime Minister and other members of the Cabinet. In case Parliament denies trust, within 
the time frame laid down by the constitution (15-20) working days) elects Prime Minister and other 
members of the Cabinet and President just approves this composition by the order. The main phase 
of the creation of the Cabinet ends with this process. President shall be obliged to appoint person 
elected by the Parliament as the head of the Cabinet and as members of the Cabinet candidates 
submitted by the prime Minister. 

In case Parliament fails to elect Prime Minister within the time frame established by the constitu-
tion, then President’s as Arbitrator’s functions will come into force, he will appoint interim Prime 
Minister and later will submit the candidates for the cabinet; he will dismiss the Parliament and 
appoint new Parliamentary elections. 
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Second, (resignation of the Cabinet) and third (dissmisal of the Cabinet) – procedure is the same, 
on initial stage participants are President and Parliament. 

It is possible to have such a formation of the Cabinet where president only plays formal role. It 
happens in case of Parliament’s so called “constructive votum of non confidence”, when Parliament 
dismisses Cabinet by electing new Prime Minister. If this happens President shall appoint Prime 
Minister elected by the Parliament and members submitted by the Prime Minister. 

Judicial Branch 

I am not going to draw big attention on this issue, due to the fact that Judicial system does not 
require any substantial reform, its drawbacks are the result of more political will and individual ac-
tions of individual judges rather than institutional. 

The Constitutional Court generally receives positive appraisal, but I want to focus on the place 
in the determination of issues, I would have reviewed the issue of determination of case without 
oral proceeding, based on the adversarial principle, which I consider as crucial- I would have given 
it authority to decide on the constitutionality of the judgments made by the courts of common 
jurisdiction. 

The issue of appointment of judges in the courts of common jurisdiction life time as considered 
effective means to ensure independence of Judiciary needs close examination and in particular, it 
should be examined whether their mandate is really life time. One of the effective methods of en-
suring the independence of the judges in the courts of common jurisdiction, appointment of judges 
life time, all judges will automatically go on life time mandate or just some in case they pass some 
probation period. Shall all judges be subject to such rules or only Supreme Court judges... The issue 
of consideration shall also be of whether all judges shall be elected by the Parliament submitted 
by the president (currently this rule applies only to Supreme Court judges), or shall high council of 
justice be charged with that powers. 

In the Constitution of Georgia issue of local self governments are not well regulated and more-
over, it only contains two sentences on the issue, which obviously is not enough for the regulation 
of such an important issue of democracy. It is not desirable especially with the consideration of the 
fact that Georgia is the part of the European charter on Self governments. 

In light of non existence of the regulations of territorial organization in the new version of 
the Constitution, I think, new constitution should devote separate chapters to it, especially 
with the consideration of the fact of imperativeness of decentralization and deconcentration 
of the Powers.

The regulations on the review of constitution require also serious examination. If the so cold “ 
soft rules “ of review was justified and was acceptable at that level of dynamic development of the 
country, with more stable situation the review of constitution should be subject to more cautious 
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exercise. Therefore it is desirable to exercise review with the observation of the so called double 
ovum procedure, which means following: 

Review of the one part of the articles of the constitution by the parliaments of two consecu-
tive invite, and the rest of them (articles) by the two consecutive sessions, which shall have time 
interval of three months. In addition, review of adopted or dismissed changes/additions shall only 
be possible after on year’s time. All this would serve as effective means to strengthen stability of 
constitution.

ANNEX 1

Methodology of assessment of the powers of legislative branch (Parliament) by Steven Fish 

1. The legislature alone, without the involvement of any other agencies, can impeach the presi-
dent or replace the prime minister.

2. Ministers may serve simultaneously as members of the legislature.
3. The legislature has powers of summons over executive branch officials and hearings with ex-

ecutive branch officials testifying before the legislature or its committees are regularly held.
4. The legislature can conduct independent investigations of the chief executive and the agencies 

of the executive.
5. The legislature has effective powers of oversight over the agencies of coercion (the military, 

organs of law enforcement, intelligence services, and the secret police).
6. The legislature appoints the prime minister.
7. The legislature’s approval is required to confirm the appointment of individual ministers; or the 

legislature itself appoints ministers.
8. The country lacks a presidency entirely; or there is a presidency, but the president is elected 

by the legislature.
9. The legislature can vote no confidence in the government without jeopardizing its own term 

(that is, without, the threat of dissolution).
10. The legislature is immune from dissolution by the executive.
11. Any executive initiative on legislation requires ratification or approval by the legislature be-

fore it takes effect; that is, the executive lacks decree power.
12. Laws passed by the legislature are veto-proof or essentially veto-proof; that is, the executive 

lacks veto power, or has veto power but the veto can be overridden by a simple majority in the 
legislature.

13. The legislature’s laws are supreme and not subject to judicial review.
14. The legislature has the right to initiate bills in all policy jurisdictions; the executive lacks gate 

keeping authority.
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15. Expenditure of funds appropriated by the legislature is mandatory; the executive lacks the 
power to impound funds appropriated by the legislature.

16. The legislature controls the resources that finance its own internal operation and provide for 
the perquisites of its own members.

17. Members of the legislature are immune from arrest and/or criminal prosecution.
18. All members of the legislature are elected; the executive lacks the power to appoint any 

members of the legislature. 
19. The legislature alone, without the involvement of any other agencies, can change the consti-

tution.
20. The legislature’s approval is necessary for the declaration of war.
21. The legislature’s approval is necessary to ratify treaties with foreign countries.
22. The legislature has the power to grant amnesty.
23. The legislature has the power of pardon.
24. The legislature reviews and has the right to reject appointments to the judiciary; or the legis-

lature itself appoints members of the judiciary.
25. The chairman of the central bank is appointed by the legislature.
26. The legislature has a substantial voice in the operation of the state-owned media.
27. The legislature is regularly in session.
28. Each legislator has a personal secretary.
29. Each legislator has at least one nonsecretarial staff member with policy expertise.
30. Legislators are eligible for reelection without any restriction.
31. A seat in the legislature is an attractive enough position that legislators are generally inter-

ested in and seek reelection.
32. The reelection of incumbent legislators is common enough that at any given time the legisla-

ture contains a significant number of highly experienced members.

ANNEX 2

Methodology of assessment of Powers of President by M.S Shugart and J.M Carey (Source: 
Presidents and Assemblies. Constitutional Design and Electoral Dynamics, Cambridge University 
press, 1992)

Under this method the Power of the president is weighted by grade system from 1 to 5, therefore 
more grades it gets in the Legislative or non legislative flied, higher is its role in the structure of the 
state government.

1. Legislative Powers
Right to Veto on entire draft law and right to override it.
Parliament cannot override veto of the President – 4 
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Parliament can override veto by President 2/3 of votes – 3 
Parliament can override veto of the President by 3/5 of votes – 2
Parliament can override veto of the President by absolute majority -1
There is no right to Veto or simple majority of the votes are enough to override it -0.

Semi Veto and right to override it
Parliament cannot override veto of the President -4
Parliament can override veto by 2/3 – 3
Parliament can override veto by absolute majority -1
President does not have right of semi veto – 0

Power of the President to issue legal act having power of law
President has power to issue legal acts having power of law and this right cannot be cancelled -4
President can issue legal acts having power of law but their legal force is limited by certain time 

frame -2
President has limited power to issue legal acts having power of law– 1
President does not have power to issue legal acts having power of law or has just only in case 

such power is delegated by the Parliament – 0

Powers of the President related to State Budget issues 
Draft Budget is prepared by the President; Parliament does not have power to make amend-

ments to it – 4
Parliament can decrease but cannot increase Budget – 3
President draws the upper limit of the Budget and Parliament cannot exceed it when introducing 

changes to it – 2
Parliament can increase expenses – 1 
Power of the Parliament in the Budget issues is unlimited – 0

The exclusive rights of legislative initiative in the defied areas of policy

Parliament cannot introduce changes to the draft law of the President -4
Parliament has limited power to introduce changes to the draft law of the President – 2
Parliament has unlimited power to introduce changes to the draft law of the President – 1
President does not have unilateral legislative initiative power -0

Power of the president to decide issues by calling on referendum 
Is unlimited – 4
Is limited– 2
President does not have such power – 0 
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2. Non legislative Powers of the President 
Formation of the Cabinet 
President appoints Cabinet members without approval and confidence of the Parliament -4
President appoints Cabinet members but approval and confidence of the Parliament is essential 

– 3
President appoints Prime Minister, Parliament approves candidate, Prime minister appoints Cabi-

net members – 1
President does not have power to appoint Cabinet members without the recommendation of the 

Parliament – 0 

Power to cease authority of the Cabinet
President can dismiss Ministers – 4
Presidents power to dismiss Cabinet is limited – 2
President can only dismiss Cabinet or its members if Parliament gives its prior consent fur such 

and nominates new composition of the Cabinet or new member (s) of the Cabinet – 1
Parliament can deny confidence and dismiss Cabinet – 0 

Deny of confidence
Parliament cannot deny confidence, dismiss Cabinet or its members – 4
Parliament can deny confidence to the Cabinet, but President can disagree to it by dismiss Parlia-

ment -2 
Votum of constructive deny of confidence or in other words, Parliament can deny confidence, 

dismiss parliament by creation of new, own Cabinet – 1
Power of the Parliament to deny confidence is unlimited – 0 

Power to Dismiss Parliament 
President has unlimited power to dismiss Parliament – 4
President’s Power to dismiss parliament is limited (can only dismiss certain number of its mem-

bers or the conditions when it can happen are exhaustively defined) – 3

The dismissal of the parliament is followed by the new elections of the President – 2
President has limited power to dismiss parliament and only as case Parliament denies confidence 

to the Cabinet – 1
President does not have power to dismiss parliament – 0
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In order to sustain modernity, or to sustain public order as ordered liberty, one needs a consid-
erable level of secularization. Constitutionalism exists only where political powers do not ground 
their public affecting decisions on transcendental concerns. People are buried in cemeteries not 
because it facilitates resurrection but for public health reasons. 

Secularism as an institutional arrangement provides protection to a reason-based polity against 
a social “(dis)order’’ that is based on dictates of religious doctrine and heated passions. When 
constitutional law insists on secularism, it insists on the possibility of a reason-based political 
society. Secularism dictates (expresses the need) that legal choices be based on secular public 
reasons, i.e., reasons accessible to all, irrespective of their religious belief.1 Religiously grounded 
reasons have to be “translated.” For most translation theories the requirement of public reason 
is satisfied as long as the legislative reasons are presented and accepted on grounds reasonably 

1 “The public use of man’s reason must always be free, and it alone can bring about enlightenment among men; the private use of reason 
may quite often be very narrowly restricted, however, without undue hindrance to the progress of enlightenment. But by the public use 
of one’s own reason I mean that use anyone may make of it as a man of learning addressing the entire reading public. What I term the 
private use of reason is that which a person may make of it in a particular civil post or office with which he is entrusted.” IMMANUEL 
KANT, An Answer to the Question: “What is Enlightenment?”, in POLITICAL WRITINGS 54, 55 (Hans Reiss ed., 1991). 
The demand for public reason is intimately related to a more fundamental concern of Kant, namely personal autonomy. There is no 
personal autonomy without public reason. “Kant conceived autonomy as the capacity to bind one’s own will by normative insights that 
result from the public use of reason. . . . As a result, a religious or metaphysical justification of human rights becomes superfluous. To this 
extent, the secularization of politics is simply the flip-side of the political autonomy of citizens.” JÜRGEN HABERMAS, THE POSTNATIONAL 
CONSTELLATION: POLITICAL ESSAYS 127 (Max Pensky ed., trans., 2001). 
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accessible to all (i.e., which do not presuppose some act of faith or belief in scripture, where the 
constitutional arrangement is not an act of faith). 

For those who would reject the requirement of translation, it is personal “importance” that 
matters and all arguments are or might be equal, irrespective of their nature. This makes dis-
course meaningless. Without secular reason-giving, privileged knowledge like divine command 
that is accessible only to the believer will become acceptable and potentially mandatory. This 
undermines many things dear to constitutionalism, equality in particular. It undermines popu-
lar sovereignty as well in the sense that popular sovereignty presupposes that all members of 
the community have reasoning capacity that enables them to participate in political decision-
making. 

Such equal participation is what makes popular sovereignty legitimate. The sovereignty of a 
people exercising its faculty of reasoning is the essence of constitutionalism that assumes secu-
larism. But the relation between constitutionalism and secularism remains uncertain. Partly for 
pragmatic and historical reasons, existing modern liberal constitutions are not particularly clear 
on the relationship between constitutionalism and secularism: In fact, a number of constitutions 
allow for a state church and allow churches to retain some privilege of public power without 
necessarily undermining the liberal and democratic nature of those states. This uncertain, un-
principled position causes inconveniences, as it does not provide sufficient protection against 
the aggressive claims of strong religion.2 On the other hand it became increasingly discrimina-
tory, especially in European countries with large migrant, predominantly Muslim communities. 
The religion-based practices of these communities are constantly criticized and restricted in the 
name of their incompatibility with secular values, while at the same time the allegedly secularist 
constitutional system allows preferential treatment to religions that have a historically recognized 
privileged place in the constitutional system. 

The question remains open: Is secularism inherent in constitutionalism? In order to answer the 
question I look first to some proxies of secularism that are used to address the role of the state in 
a secularizing political community. This is followed by a discussion of the broader patrolling role 
of secularist concepts and how these core concepts can resist the challenge of strong religions 
and religions with a potential for reconquering the public sphere for their purposes. The last part 
of the paper discusses different non-secular foundations claimed in legislation that secularist ju-
risprudence has to refute in order to safeguard constitutionalism. 

2 “Strong religion” refers to religions moving toward fundamentalism and challenging the secular political order. See Gabriel A. Almond, 
R. Scott Appleby & Emmanuel Sivan, STRONG RELIGION: THE RISE OF FUNDAMENTALISM AROUND THE WORLD (2003). See also András 
Sajó, Preliminaries to a Concept of Constitutional Secularism, 6 INT’L J. CONST. L. 605, 605-29 (2008) (discussing constitutional secularism, 
which is not to be confused with atheism). Further, secularism is a normative concept for constitutionalism, which presupposes the social 
phenomenon of secularization, i.e., the withdrawal of religion from public and private life as an organizational principle.
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I. CONSTITUTIONAL APPROACHES TO SECULARISM 

At this point two intellectual strategies emerge. One strategy takes a hard look at a theory of 
strong secularism. The issue in this approach is this: Is it possible to develop such a theory, or is 
it futile or at least not necessary for constitutionalism? Alternatively, for a jurisprudential theory 
of constitutional secularism that can be used in deciding cases, one may simply postulate the 
possibility of such a theory and seek identifiable elements of secularism that will be able to resist 
the pressure coming from strong religions, especially when strong religions use constitutional 
arguments as Trojan horses to make constitutionally acceptable or even compulsory the good life 
promised and mandated by strong religion. In the absence of the refutation of the possibility of 
a theory of strong secularism, one can legitimately follow the second approach. This is the ac-
cepted strategy of the present paper, which has jurisprudential ambitions only. 

Claude Lefort has argued forcefully that secularism in the sense of absence of religion in public 
life means simply that the sovereign’s place becomes hollow.3 But such emptiness means that 
there are no fixed rules and structures here, and democracy, or other forces, fill the void in a con-
tinuous process. In a way, from a constitutionalist perspective, there is little guidance left except 
a negative one: For good reasons, liberal constitutional law is at least suspicious in case one or 
another religion intends to fill the void that is needed for popular sovereignty. After all, it is the 
first duty of constitutionalism to react to all forms of totalitarian, i.e., all-embracing, life forms. 

But perhaps this negative concept of secularism does not provide us the whole story. The re-
sulting secularism is negative: The secular, constitutionalized space is left open for intervention 
according to the dictates of the state. This is challenged today in claims that argue that there is no 
space exempt from religious considerations. In fact, the thesis of “hollowness” is hotly contested 
on non-religious grounds too: The secular state is not hollow since it embodies the parallel choice 
of the liberty of conscience and equality, and also that of universality which renders possible to 
embrace all human beings without according privilege of any kind to a particularism. “Together 
with liberty, equality and the concern (care) for the universal . . . the autonomy of judgment and 
the wager of intelligence constitute the decisive values of secularism.”4

The positive values of liberty that populate the hollow space created by its expurgation from 
religion do not necessarily follow from secularism, but they are enabled by secularism and support 
it. Close to this richer concept of secularism, the European Court of Human Rights quoted affirma-
tively the definition of the Turkish Constitutional Court in Leyla Sahin. Here again secularism is an 
opportunity that is particularly friendly towards certain fundamental values of constitutionalism: 

[S]ecularism is the civil organizer of political, social and cultural life, based on national sover-
eignty, democracy, freedom and science. Secularism is the principle which offers the individual 

3 CLAUDE LEFORT, Permanence du Théologico-Politique?, in ESSAIS SUR LE POLITIQUE: XIXe-XXe SIECLES 251-300 (1986). 
4 H. PENA-RUIZ, QU’EST-CE QUE LA LAÏCITE? 72 (2003); see also G. HAARSCHER, LA LAÏCITE (2004). 
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the possibility to affirm his or her own personality through freedom of thought and which, by the 
distinction it makes between politics and religious beliefs, renders freedom of conscience and 
religion effective. In societies based on religion, which function with religious thought and reli-
gious rules, political organization is religious in character. In a secular regime, religion is shielded 
from a political role. It is not a tool of the authorities and remains in its respectable place, to be 
determined by the conscience of each and everyone. . . .5

At the center of secularism a clear rejection of everything religious in politics is always present. 
The constitutional order refuses certain divisive particularisms. Consider the concept of secularism 
in India.6 This is based on the assumption that, if religion becomes the organizing factor in politics, 
public order will be at stake. 

In practice, the above insulation of the religious from the politically relevant public sphere is 
far from total. The meaning attributed to secularism in constitutional law varies from country to 
country. We should take into consideration that we have at least two models of constitutional secu-
larism. In the majority of constitutional democracies, the slow change within religion itself is what 
has created the conditions for constitutional secularism in exchange for a very strong protection of 
free exercise of religion. It is not surprising that instead of a comprehensive notion of secularism 
and corresponding comprehensive theories of secularism, in these countries historically inherited 
proxies, like separation of church and state, neutrality of the state, etc., are used to operationalize it. 

Of course, in a few countries secularism (laïcité) seems not to need proxies. Secularism is an ex-
press principle and fundamental value in the French Constitution, reflecting many years of divisive 
social conflict.7 Likewise, the Turkish and Indian commitments to secularism result from specific po-
litical conflicts. All these formal recognitions were part of an attempt to remove religion from public 
life and freeze a specific political arrangement. 

Writing the emerging arrangement into law or constitution served to declare victory over the sec-
ular political ambitions of religions and churches. The express recognition and strong endorsement 
of secularism was the result of fierce conflicts between forces resisting neutralization of the public 
space and other social forces that used constitutional law to consolidate their victory. The textual 
affirmation of secularism was intended to radically remove religion from public life and freeze a 
specific political arrangement. France and Turkey are perhaps the most well-known examples of this 
approach (known as “constitutionalized secularism”). 

Doctrinally, the term might signal some direction, especially where there are forces interested in 
considering that signal. Still, the word and the notion provide very little guidance. It is quite telling 

5 Leyla Sahin v. Turkey, App. No. 44774/98, Eur. Ct. H.R., ¶ 108 (2004).
6 See, e.g., Brenda Cossman & Ratna Kapur, Securalism’s Last Sigh?: The Hindu Right, the Courts, and India’s Struggle for Democracy, 38 
HARV. INT’L L.J. 113 (1997). 
7 In some instances the term cannot be found in the text of the constitution but is an accepted part of the constitution due to judicial 
interpretation. In India it was the Supreme Court that elevated it into a fundamental and immutable constituent element of the con-
stitutional system. In Mexico the term is not present in the Constitution of 1917, though the specific institutional arrangements of the 
constitution gave a very specific meaning to laicidad and it sanctioned a strongly anti-clerical policy.
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that the secularism of the French Constitution is satisfied by proclaiming that France is a secular 
republic, without any additional explanation. This was a statement of facts that referred to specific 
arrangements existing in 1946; it implies a reference to a certain status quo to be sustained.8 Not-
withstanding rhetorical statements to the contrary, there is no clear principled program to rely upon 
in case of new developments. 

In other systems the constitutional text emphasizes only the separation of church and state, 
for example in Estonia and Hungary, or more ambiguously, in the United States. Elsewhere the 
matter is left undecided. Secularism by silence prevails in South Africa, where it is argued that 
separation can be considered as implied. But such implied considerations are often disregarded 
when it comes to claims based on free exercise of religion; see the judicially imposed ban on the 
publication of the Mohammed cartoons in South Africa.9 In Canada religion is conspicuously ab-
sent from public life and politics, but considerations of religion are permissible and even dictated 
by pluralism. 

The text of the constitution is not decisive; strong separationist positions in jurisprudence 
may go hand in hand with intense presence of religion when it comes to the organizing of eve-
ryday life. Elsewhere the social process of secularization may create a situation where isolated 
constitutional and political decisions, consolidated into social conventions, create de facto con-
stitutional secularism notwithstanding the text of the constitution. This is the case in Norway, 
where notwithstanding the constitutional recognition of a state church, secular arrangements 
prevail in law. In Britain, public law still contains elements that could go, in principle, against 
secularism. 

On closer scrutiny, even constitutionalized secularism relies on proxies, beyond its fundamen-
tally negative position that consists in the refusal of the religious in what it claims to be “politi-
cal.” Recall the references in Leyla Sahin; in addition to the refusal of religious politics, individual 
freedom and church autonomy based on the separation of church and state are the key compo-
nents. 

Proxies and the related specific practices that were established in the name of secularism (as 
long as they respected freedom of religion) point toward the normative demands of constitution-
alism (as “rational sovereignty”). These demands, operating as principles, should discipline these 
proxies, which will provide jurisprudential applicability. 

8 In fact, there was considerable disagreement about laïcité among the draftsmen of the 1946 Constitution, but the constitutionalization 
of laïcité was supported by the French bishops too. MAURICE BARBIER, LA LAÏCITÉ 63 (1995). 
9 Jamiat-Ul-Ulama of Transvaal v. Johncom Media Investment Ltd. & Ors., [2006] Case No. 1127/06 (S. Afr.). 
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SEPARATION 

The first proxy regards the relation between the state and churches. In this sense secularism is 
some kind of separation of church and state, which serves popular sovereignty indirectly by ex-
cluding churches from the exercise of public power. But separation is not only intended to avoid 
the despotic concentration of power in the hands of an organization that already possesses, or 
used to possess spiritual power. It also serves to limit the same sovereign power and enables free-
dom of religion. Separation places the churches outside the realm of the secular power to a very 
great extent. This amounts to a constitutionally prescribed limit on sovereign popular power, and 
it reflects separation of powers concerns: A union of secular and ecclesiastical control would equal 
tyranny, irrespective of the fact which one of these entities has absolute power. 

Secularism in the sense of separation means that non-secular bodies shall not exercise secular 
power, not even by the grace of the sovereign.10 Vice versa, secular bodies shall not exercise ec-
clesiastical power (the principle of church autonomy or non-interference). This is not to say that 
secularism necessitates that the famous wall of separation never be crossed. Secularism does not 
rule out that there is place for religions in public life, and to some extent even in government 
activities. In the case of government welfare and cultural services where no government power 
or constraint is used, and where the goal of the service is purely secular (even if it overlaps with 
some religion-dictated duty), there can be place for denominational service provisions as long as 
the service provided is not conditioned on religious criteria that would amount to the ecclesiasti-
cal use of public (distributive) power, which would put the stamp of government authority on the 
religious exercise. The participation in the service provision shall be offered to the denomination 
on equal grounds with non-denominational organizations and the ecclesiastical organizations shall 
act here in their private capacity.11

I see no constitutional reason that the state should sponsor efforts that will generate people who 
will be reluctant to accept a shared citizenship. Allowing the growth of sectarianism is as wrong 
constitutionally as forced homogenization in state schools is in disregard of personal autonomy. 

Current practices show that church involvement in electoral politics and the status of purely 
religion based political movements is also surrounded by uncertainty. The U.S. Supreme Court 
considers political divisiveness a ground for finding religious involvement in politics unconstitu-
tional, but in the American context this borders limiting the free speech rights of the religious.12 

10 “[T]he grant of actual legislative power to churches is within the proscription of the Establishment Clause.” Larkin v. Grendel’s Den, 
Inc., 459 U.S. 116. at 127 (J. Rehnquist, dissenting). Such considerations do play a role in the rejection of legislation grounded on religious 
reasons, though taking into consideration in the legislative process (e.g., by inviting church representatives to a hearing) is legitimate and 
it is the exercise of the speech rights of the religious community and its members. 
11 Federal financial support to Catholic nuns who owned and operated hospitals was upheld even in the keenly separationist U.S. because 
the secular service was provided to all. Bradfield v. Roberts, 175 U.S. 291 (1899). The potential presence of religious symbols and other 
impacts on the patients were not an issue.
12 For additional objections, see LAWRENCE TRIBE, AMERICAN CONSTITUTIONAL LAW 1279 83 (2d ed. 1988). 
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The divisiveness argument is unobjectionable under conditions of extreme inter-faith tension, as 
in India, while this is less of an issue in Germany for example, with its tradition of secularized Chris-
tian parties. 

As to the other side of the coin, namely state intervention into church matters, the placing of 
churches and hence, that of religious practices outside the state is far from total. The placement 
should not mean exemption from general considerations of public order. Further, the extent of 
the dislocation of churches is variable. If they are simply in the private sphere, constitutional law 
quickly finds them once it is understood to be applicable in private relations. In fact, to correct the 
consequences of the horizontal effect of constitutions (comparable to the state action doctrine in 
the United States) churches are increasingly granted exceptions; churches are “more private” than 
other private entities. Either they are privileged among other private entities (which is not always 
justified by needs of freedom of religion) or have special status. All this might be seen as departure 
from separation and a violation of it, at least in light of the United States practice, where in prin-
ciple churches do not have special privileges in the private sphere and are treated in all regards as 
other not-for-profit organizations, irrespective of their spiritual mission. It is true, however, that 
the United States is less willing to constitutionalize private relations. But the autonomy of churches 
(in the sense of non-interference by the state into the handling of the sacred) remains a serious 
anomaly for the equality and universality of civil rights, even if it serves freedom of religion. 

Quite often churches are deemed to be equal partners of the state, even if they exist on the 
basis of a constitutional or governmental authorization, which technically means that they exist 
legally by state recognition. Here, their ontological pre-existence is elevated to normatively inde-
pendent existence. In different Concordat regimes, at least allegedly, the source of the recogni-
tion of certain manifestations of religion, including those that would depart from general rules 
in order to follow sacral considerations, is found in international treaties or inter-organizational 
domestic agreements, i.e., in mutual consent and not in the exercise of sovereign power. It is hard 
to reconcile such equal partnership and the resulting privileged treatment with the concept of 
popular sovereignty. Such privileged treatment is even more dubious, because accepting churches 
as equal partners of the state very often means that the state accepts as its partner a body that is 
not created, and is not operating, according to the democratic principles that are required for all 
the partners of the state. The disregard of the demand of the democratic structures as a condi-
tion of recognition is reserved to sovereign entities: A constitutional state (in the non-democratic 
international law order) does not question the existence and equal standing of another state on 
grounds of lack of democracy in that state. But it should, as a matter of principle, insist on a mini-
mal constitutional order in regard to its own subjects, at least when observance of human rights 
and democracy are required to sustain its own democratic nature. 
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NEUTRALITY

Irrespective of the level of separation, there will be specific practical relations between church 
and state. In handling these relations, the need for the application of the principle of neutrality 
emerges.13 The neutral state simply refuses (or claims to make attempts to refuse) to take sides 
among competing concepts of the good life. 

Like separation, neutrality is uncertain and full of historical happenstance and compromise. The 
Supreme Court of Canada aptly summarizes this: 

The duty of neutrality appeared at the end of a long evolutionary process that is part of the his-
tory of many countries that now share Western democratic traditions. Canada’s history provides 
one example of this experience, which made it possible for the ties between church and state to 
be loosened, if not dissolved. . . 

Since [1867], the appearance and growing influence of new philosophical, political and legal 
theories on the organization and bases of civil society have gradually led to a dissociation of 
the functions of church and state; Canada’s demographic evolution has also had an impact on 
this process, as have the urbanization and industrialization of the country. Although it has not 
excluded religions and churches from the realm of public debate, this evolution has led us to con-
sider the practice of religion and the choices it implies to relate more to individuals’ private lives 
or to voluntary associations . . . These societal changes have tended to create a clear distinction 
between churches and public authorities, placing the state under a duty of neutrality. . . . The 
concept of neutrality allows churches and their members to play an important role in the public 
space where societal debates take place, while the state acts as an essentially neutral intermedi-
ary in relations between the various denominations and between those denominations and civil 
society. . .

In this context, it is no longer the state’s place to give active support to any one particular 
religion, if only to avoid interfering in the religious practices of the religion’s members. The state 
must respect a variety of faiths whose values are not always easily reconciled.14

Especially where there is no express reference to secularism in the constitution, and/or where 
secularism is understood in the national culture as anti-religious or atheist, neutrality is used as a 
substitute or a (sometimes poor) proxy of secularism. As Justice Brennan stated, “It may be true that 
individuals cannot be “neutral” on the question of religion. But the judgment of the Establishment 

13 See András Sajó, The Concepts of Neutrality and the State, in FROM LIBERAL VALUES TO DEMOCRATIC TRANSITION (Ronald Dworkin et 
al. eds., 2003); András Sajó, Government Speech in a Neutral State, in DEMOCRACY AND THE RULE OF LAW 369, 369-89 (Norman Dorsen 
& Prosser Gifford eds., 2001); András Sajó, Neutral Institutions: Implications for Government Trustworthiness in East European Democra-
cies, in BUILDING A TRUSTWORTHY STATE IN POST SOCIALIST TRANSITION 29-51 (Janos Kornai & Susan Rose-Ackerman eds., 2004). 
14 Congrégation des Témoins de Jéhovah de St-Jérome-Lafontaine c. Lafontaine (Village), 2004 CSC 48; [2004] 2 S.C.R. 650, ¶ 68 (Can.).
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Clause is that neutrality by the organs of government on questions of religion is both possible and 
imperative.”15

Neutrality is often used as meaning “state impartiality,” which explains the concept’s at-
tractiveness. After all, impartiality satisfies minimalism in morality. Impartiality is satisfied if 
“the rule serves no particular interest, expresses no particular culture, regulates everyone’s 
behavior in a universally advantageous or clearly correct way. The rule carries no personal or 
social signature.”16

Neutrality has become an increasingly attractive virtue of the liberal state. The non-involvement 
of the state in certain matters that were dividing the society in a fundamental, identity-shaping 
way is seen to be the guarantee of social peace or truce. In a way, social peace by neutralization 
lies at the heart of Madison’s dream of constitutionalism. He sought to find the panacea against 
the factionalism that is transferred through the branches of power in governmental neutrality. 

In the secular constitutional context the attractiveness of “thin impartiality” depends on certain 
preconditions. At least the following conditions of the neutrality of public power are to be operativ e: 

(a) the state determines the boundaries of the public sphere, while 
(b) certain areas of religious activities, once they are outside the public sphere receive strong 

protection against state and other, non governmental interferences: all this for the sake of free 
religious practice. 

There are a number of possible forms of neutrality in its “thinness,” and some of them are less 
resistant to religious pressures than others. The sphere of application of neutrality depends on how 
the state is actually construed. How far-reaching the privatization of religion can be depends on the 
“‘extent” of government involvement in social service provision. The more extended the welfare 
state is, the more difficult it is not to qualify the private as public. Hence the requirement of neutral-
ity is correspondingly extended and at the same time more denominational activity will come under 
government control and be accommodated in the public sphere. 

Welfare services provided by religious organizations shall be accessible to all citizens equally; oth-
erwise the arrangement would contribute to the recreation of a sectarian division of society. This 
is a particularly important caveat in the authorization of denominational schools, hospitals, etc., in 
the name of enhancing pluralism. The pluralist claim is that by allowing and sponsoring denomina-
tional schools diversity is sustained. But the denomination providing a publicly funded school serv-
ice should constantly prove that the diversity so sustained is not exclusivist; that the public school 
of a denomination is offering a curriculum that will be accommodative to students not pertaining 
to the religion. 

15 Marsh v. Chambers, 463 U.S. 783, 821 (1983) (Brennan, J., dissenting). 
16 MICHAEL WALZER, THICK AND THIN: MORAL ARGUMENT AT HOME AND ABROAD 7 (1994). 
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In countries where it is believed that the concept of the welfare state is duty-bound to promote 
rights and even freedoms, a special concern of neutrality emerges. Where the social service (from 
education to health care) is provided by a denomination as public service, secularism requires a 
heightened scrutiny regarding the satisfaction of the neutrality requirements, i.e., that there is no 
sign of favoritism towards or discrimination against the denominationally provided service, not only 
vis-à-vis other religions but any other private provider. This concern is often missing, allowing re-
ligions to re conquest the public square. It is often the case that denominations get public funding 
for religious manifestations or operational costs of religious organizations in the guise of lump-sum 
support to sustain the denominational social service provision. 

In fact neutrality in itself seems to offer limited protection to secularism and liberal democracy. 
As Toni Massaro stated in the context of American neutrality: 

The constitutional balance between religious autonomy and other liberal values simply cannot 
be effected by a demand that government act neutrally . . . . A neutrality mantle is ill-suited to 
the task of balancing the relevant interests because both sides can—and do—seize this mantle 
with equal force.17

CONVENTIONS

The above two proxies of secularism, separation and neutrality, remain uncertain practices and 
ideas, full of apparent inconsistencies, concessions and contingencies. In light of all the departures 
from a single concept of secularism, are we to conclude that secularism is not a viable general con-
cept of liberal constitutionalism? After all, many of these departures are principled. Is secularism 
primarily a rhetorical and political concept, only a matter of mentality and political culture, even 
where, as in France, it is presented as having a specific and clear meaning? 

To my mind the uncertainties and variations only indicate that when it comes to the application 
of secularism as a liberty enhancing border-patrol, there are additional constitutional considerations 
that secularism has to accommodate. Beyond the concern with free exercise of religion, additional 
legitimate constitutional considerations referred to as “public order” and “conventions” are also inte-
gral constituent parts of constitutional secularism. After all, constitutional law is not exclusively made 
of values and principles; it has organizational and conventional components18 too. Conventions are 

17 Toni M. Massaro, Religious Freedom and “Accommodationist Neutrality”: A Non-Neutral Critique, 84 OR. L. REV. 935, 944 (2005). 
18 Conventionalism does not refer to conventions in the technical sense as it is understood in English constitutional law. The original mean-
ing attributed to constitutional convention was that of rules restricting the Crown’s discretionary power. See A.V. DICEY, INTRODUCTION 
TO THE STUDY OF THE LAW OF THE CONSTITUTION (E.C.S. Wade, ed., 10th ed. 1959); see also Geoffrey Marshall, The Constitution: Its 
Theory and Interpretation, in THE BRITISH CONSTITUTION IN THE TWENTIETH CENTURY 29, 37 (Vernon Bogdanor, ed. 2003). For a more 
comprehensive understanding, see PIERRE AVRIL, LES CONVENTIONS DE LA CONSTITUTION: NORMES NON ÉCRITES DU DROIT POLITIQUE 
(1997). Conventions often reflect fundamental political compromises regarding living together, on the sidelines of the constitution. 
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particularly strong in matters of regulation of religion.19 The understanding of secularism in consti-
tutional practice is historically shaped and it is, therefore, contingent. Even a principled approach to 
constitutional rights will not rule out considerations of contingencies in constitutional practices. As 
a matter of fact, given the pragmatic nature of constitutions, national constitutional arrangements 
regarding secularism have to be, at least to some extent, contingent. As Kent Greenawalt has put it: 

[W]hen we examine our political practices, we see that our society has had some loose, mod-
erately controversial conventions about the place of religion in political life. I think those conven-
tions represent one appropriate approach within a liberal democracy. . .20

Constitutional law is full of conventions reflecting historically developed assumptions which are 
based on specific compromises. While a strong concept of state sovereignty stands for the idea 
that all public power emanates from the state, conventions attenuate the position, especially as 
far as the existence and recognition of churches are concerned. Sometimes, as in Germany, certain 
churches seem to have a pre-constitutional existence and are simply recognized by the constitu-
tion.21 This results in “the differential treatment of religious groups that,” according to Cole Durham, 

has not been held to violate [international law-based] antidiscrimination norms. In part this 
reflects political considerations, since there is typically insufficient will to take on entrenched re-
lationships between the state and predominant religions that have evolved over centuries. It also 
reflects assumptions that there are reasonable and objective considerations, growing out of his-
tory, tradition, accrued obligations, identity forming and government limiting roles, social peace-
keeping and the practicalities of dealing with major churches that justify differential treatment.22 

There are considerations that inculcate into constitutionalism historical conventions of the kind 
mentioned above, but such conventions lack the force of constitutional principles. Notwithstanding 
elaborate theories like praktische Konkordanz, which intends to maximize by coordination conflict-
ing fundamental rights,23 preferential treatment of certain religions, or even of religions vis-à-vis 
other organizations with similar functions, remains constitutionally problematic as the handling 
of Jehovah’s Witnesses in Germany indicates.24 Conventions tend to crystallize inconsistencies and 
tensions with principles, and sometimes they point towards unrecognized principles. 

19 Lawrence Tribe attributes this role to history. TRIBE, supra note 12, at 1224. The American Supreme Court at a certain point held that 
tax exemptions to church property did not violate the Establishment Clause, as such longstanding practice did not materialize in addi-
tional steps bringing closer establishment. See Walsh v. Tax Comm’n, 397 U.S. 664, 678 (1970). 
20 Kent Greenawalt, Religion and American Political Judgments, 36 WAKE FOREST L. REV. 401, 411-12 (2001). 
21 The relevant provisions of the Weimar constitution were taken over into the Grundgesetz. 
22 W. Cole Durham, Jr., Facilitating Freedom of Religion or Belief Through Religious Association Law, in FACILITATING FREEDOM OF RELI-
GION OR BELIEF: A DESKBOOK 329-30 (Tore Lindholm et al. eds., 2004). 
23 KONRAD HESSE, GRUNDZÜGE DES VERFASSUNGSRECHTS DER BUNDESREPUBLIKS DEUTSCHLAND 317 (1984). 
24 Article 137 (5) of the 1919 Weimar Constitution (still in force) incorporated a certain suspicion against the denominations that were 
not politically strong enough to be recognized as churches by the time of the making of the Constitution. The resulting wording was 
used for many decades in German courts to doubt the constitutional loyalty of certain denominations like that of Jehovah’s witnesses. 
Notwithstanding the fact that they were active in Germany for more than one hundred years and numbered above 150,000, they were 
denied church status because of doubts of political loyalty until 2000. The German Constitutional Court found it unsustainable on a nar-
row factual basis. BVerfGE 102, 370 (2000) (refusal of the oath of loyalty and the religious teachings about the satanic nature of the state 
are improper indicators of civic loyalty to the state). 
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Historical happenstance remains irritating for constitutionalism. It is no surprise that these are 
gradually eliminated for reasons of constitutional aesthetics (which means consistency), even with-
out political or social pressure and without generating excessive church resistance. Moreover, the 
conventionally permissible arrangement may not reflect contemporary public perception properly: 
what used to be and was accepted as religious, is understood as simply customary, hence there is 
no entanglement.25 Conventions are often too slow to reflect sudden changes in the religious land-
scape and are subject to jurisprudential revision. 

II. THE EMERGING CONCEPT OF SECULARISM AND ITS ANSWERS TO 
STRONG RELIGION 

In view of the above, said constitutional secularism is full of concessions. Perhaps this makes 
secularism and even constitutionalism weaker in theory but they are not necessarily undermined. 
Nevertheless, some suspicion continues to linger. The needs and values, which were served by sepa-
ration, might pay the price of the concessions. Suspicions have consequences in constitutional law. 
Suspicion suggests that the special preferential treatment of religion in the public sphere in the 
form of accommodation has to be justified every time, even if presumptions work in its favor if 
it is based on free exercise claims. The specific preferential church treatment and the exceptions 
granted in the name of free exercise have to be demonstrated as reasonable, and one that will not 
undermine constitutional requirements like equality, democracy, and autonomy. 

Secularism looks hollow; it intends to patrol the boundaries of a space defined as public to keep 
it exempt of sacral, transcendental considerations. It is negative as it defines itself against certain 
strivings of religion. Some of the proxies used in constitutional law—like “separation” that sustains 
state sovereignty, and the neutrality of the state (meaning impartial non-involvement)—are “flex-
ible” because they reflect conventions and also because they tend to accommodate other constitu-
tional considerations, especially protection of free exercise of religion. 

I have argued elsewhere that secularism is a normative consequence of popular sovereignty.26 
Constitutional democracies presuppose and are created to enforce popular sovereignty. Popular 
sovereignty means that all power in the state originates from people, therefore it cannot originate 

25 The argument is often abused to the detriment of other denominations, as in Sunday observance cases. See, e.g., R. v. Big M Drug 
Mart, Ltd., [1985] 1 S.C.R. 295 (Can.); State v. Lawrence 1997 (4) SALR 1176 (CC) (S. Afr.); McGowan v. Maryland, 366 U.S. 420 (1961). 
Most constitutional courts for example accept majority religious practices as neutral constitutional practices, claiming that these reflect 
neutral considerations or national traditions deemed neutral. National religious holidays and Sunday observance are typically justified as 
satisfying the need of weekly rest and family togetherness, and the fact that the national holiday or the Sunday/Sabbath overlaps with a 
religious dictate is not addressed or is considered irrelevant. 
26 Sajo, supra note 2. 
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from the sacred. People’s power is sovereign and cannot be a delegated power; it cannot exist by 
God’s grace. In consequence no other entity but the people has original powers, including the pow-
ers to legislate. All entities, including churches, exist by wish of the sovereign, irrespective of the 
ontological precedence of certain entities in the state. For this reason secularism has to insist on the 
refusal of non-secular sources of power in the name of popular sovereignty. Further, it has to insist 
on a secular epistemology in legislation and in the sense of promoting it in society. Otherwise the 
needs of rational faculties and the protection of human rights will be in jeopardy.

A secularist jurisprudence has to be reminded of these concerns, particularly because neutral-
ity of the state and its separation in the sense of non-involvement (into the affairs of churches and 
religions) are sometimes inclined to permissiveness in favor of religion; these principles allow some 
unconstitutional practices in the name of autonomy of the collective entities. At the same time, 
when the state enforces human rights and secular concerns it is accused of violating neutrality and 
imposing a specific secular world-view. This argument is used as a Trojan horse for strong religions. 
Without a clear commitment to secular principles the mistaken remorse of judges (for not allowing 
more diversity and more freedom in the manifestation of religion) will result in further permissive-
ness (not a bad thing per se) and erosion of the secular. 

The practical damage that its proxies cause to secularism is partly related to the “thinness” of 
these proxies, particularly of neutrality. Freedom of religion and respect of multicultural pluralism 
press for departure from “neutrality as equal distance”; it is argued that distance should not be 
kept and religions as pluralistic forms of life should be allowed in public life. For many commenta-
tors such departure (for them an “improved” neutrality) is a welcome step needed for efficient free 
exercise protection. Highly respected decisions of the South African Constitutional Court and of 
the Canadian Supreme Court can be quoted here.27 The German Federal Constitutional Court talks 
about “open neutrality of the state.”28 

The idea behind this conception is that the religions are supposed to have a positive role not 
only in private, but in public life as well. The neutrality, and thus the secularity, of the state mani-
fest itself not by banning the presence of religion in the public sphere but by giving them space 
without discriminating any of them.29 

The once-hollow or at least individualistic and free public space of the secularist imagination is 
populated again by religions, which are deemed to play a “positive role” in public life. The state 
is now expected to be religion-friendly,30 and it is advised to remain so, denying at the same time 
such friendly treatment to aggressive religions, or religious positions. But it is jurisprudentially det-

27 See, e.g., Big M Drug Mart, [1985] 1 S.C.R. 295; Lawrence 1997 (4) SALR 1176 (CC); McGowan, 366 U.S. 420. 
28 BVerfGE 108, 282, 298 (2003) (Kopftuch Ludin [Ludin’s headscarf] case). 
29 Matthias Mahlmann, Religion, Secularism, and the Origins of Foundational Values of Modern Constitutionalism, presented at the VIIth 
World Congress of the International Association of Constitutional Law in Athens, at 11-15 (June 14, 2007), available at http://www.enel-
syn.gr/papers/w12/Paper%20by%20Matthias%20Mahlmann.pdf.
30 This went as far as French President Nicolas Sarkozy demanding positive secularism in a speech at Saint-Jean de Latran in Rome in 
December, 2007. See Henry Samuel, Nicolas Sarkozy in Row Over Secularism, TELEGRAPH.CO.UK, Feb. 14, 2008, available at http://www.
telegraph.co.uk/news/worldnews/1578691/Nicolas-Sarkozy-in-row-over secularism.html. 
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rimental, perhaps even impermissible, to enter into a case by case analysis of the role a specific 
religion plays in society. Moreover, such analysis would encourage the application of existing social 
bias, disregarding the detrimental potentials of “good” religions and blowing out of proportion the 
destructive impetus of the already suspicious, “odd” new and minority religions. 

The theories of secularism which are based on the benevolence of religions reflect magnanimous 
and optimistic assumptions about the cooperative and “civilized” nature of religion. Where one can 
assume that religions are sensible and responsive, ready to dialogue and compromise in the spirit 
of tolerance or irrelevance,31 the pluralistic concessions and strong accommodation are perhaps 
affordable and there are good practical reasons to legitimize such attitude. But religion (and this 
applies to all denominations) is not homogeneous and it is changing all the time. One cannot take 
peaceful coexistence for granted, and my concern here is with secularism facing strong religion, 
and religions which can go “strong.” (They all can do so.) The weakness of secularism, and hence of 
liberal democracy originates in the forgetting about the nature of many religions, or part of their 
tenets. As Toni Massaro aptly summarizes it: 

[S]ome religious faiths reject secular reason and pluralism outright as proper cultural base-
lines; and fidelity to most religious faiths implies conduct, not just belief or expression. Official 
support of religion therefore can mean reinforcement of conduct that undermines foundational 
liberal principles of critical inquiry, religious and ideological pluralism, and secular reason.32 

The inherent threats to constitutionalism coming from religion are easily forgotten in the atmos-
phere of “mutual understanding.” The golden years of sweet romance and the democratic pressure 
of organized religions resulted in “accommodationist neutrality”33 even in the United States. 

Where religion is socially or politically perceived as aggressive the equation immediately chang-
es: “[T]he state’s duty [is] to protect its citizens against excessive demands of individual religious 
groups.”34This desire comes naturally. Otherwise we run the risk of granting a public presence to 
practices and communities that stand for values hardly compatible with the constitution. Of course, 
people are free to choose their good life, even if this is contrary to the values of the constitution, 
which has to be neutral in this regard anyway. But here, by granting access to the public sphere, the 
constitutional order contributes to the affirmation and spreading of such values that are contrary to 
liberal constitutionalism. After all, is it appropriate to subsidize a school where the subordination of 
women is taken for granted and is taught as a divinely ordained matter? 

Some prominent thinkers, most notably perhaps Professor Karl-Heinz Ladeur, rely on sociological 
observations, namely the role of religions in the national culture, and propose a rethinking of the 

31 The Augustinian approach of Catholicism to secular power is not troubling to the worldly power. Reinhold Niebuhr and many others 
prefer reason to revelation when it comes to moral truth. REINHOLD NIEBUHR, MORAL MAN AND IMMORAL SOCIETY: A STUDY OF ETH-
ICS AND POLITICS 28 (2001). These are easy cases for accommodation of religion. 
32 Massaro, supra note 17, at 943. 
33 Id. at 936. 
34 Karl-Heinz Ladeur & Ino Augsberg, The Myth of the Neutral State: The Relationship Between State and Religion in the Face of New Chal-
lenges, 8 GERMAN L.J. 143, 148 (2007). 
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constitutional role of religions in constitutional law by granting recognition to religion as culture. 
“This excludes an undifferentiated equal treatment of all different religions. . . . The dominance of 
the prevalent religion or ‘Weltanschauung’ in a certain society is of crucial importance for the edu-
cational process.”35 This strategy is clearly directed against certain, culturally “suspect,” unusually 
strong religions. In order to distinguish out religions that are labeled culturally different, the position 
clearly discriminates among religions in the name of culture protection and cultural difference.36 
The inherent problem of such suspicion is that it is not content-neutral. In this program the govern-
ment has to look, at least to some extent, into the teachings of certain religious groups, which is, 
prima facie, against fundamental procedural guarantees of church autonomy. 

Secularism is not fixed, and it has to be able to learn. Notwithstanding (or perhaps because 
of) neutrality, the practice of many states can be flexible in granting public functions to churches, 
though quite often to more established churches which are seen as “normal players” of social life. 
But genuine secularism, following the principle of “rational sovereignty,” shall grant public pres-
ence to religions only on equal (neutral) footing with other social actors (including non-traditional 
religions). 

Of course, one should not have illusions. Secularism, with all its neutrality, is capable of mistakes 
when it comes to the determination of state policies, harms, etc. Courts have limited capacity to 
counter such mistakes, except if the mistake is dictated by world-view bias, like anti religious senti-
ment that imposes burdens on religion and the religious who are singled out for that burden. 

Notwithstanding its imperfections, the above “patrol” concept of secularism points to certain 
applications for mid-level constitutional theory, which can be of use in judicial decision-making. The 
patrol perspective avoids the disguised discrimination of the “cultural” approaches as well as the 
aggressive accommodationism based on pluralism and unlimited exercise of religion. In secularism 
there is no place for religious legislation; personal law, if it is religious, is unacceptable, at least in 
principle. Free exercise, even if coupled with autonomy, shall not undermine the principle that the 
sacred cannot become a source of legitimate state power. In this regard the non-confessional nature 
of the state contains a negative (exclusionary) commitment. 

The secularist patrolling of the boundaries of the public sphere against religious intrusion offers 
guidance in judicial decision-making. First, it offers resistance to religion-based ordering of public 
life. In practical terms it requires a consistent application of neutrality. Further, in view of the neu-
trality principle, when it comes to advancing the good life the state cannot claim to know what the 

35 Id. at 151. In the Israeli legal debate, claims to observe religious commands are presented not as dictates of the Torah but as cultural 
demands constitutionally legitimized by the Jewish character of the State of Israel. 
36 Similar favoring of the majority religion in public life results from a balancing theory as understood by Professor Venter, with reference 
to South Africa: “Explicit favoring of a religion or religious institution amidst religious pluralism cannot be defended in a constitutional 
state. It is however equally indefensible for the state to ignore the historical and social ethos of its population and to act as though re-
ligious convictions are irrelevant or unimportant. This consideration naturally brings forward the likelihood of having to weigh majority 
against minority interests or historical against contemporary considerations, and then to find an equitable solution.” Francois Venter, Can 
A Constitutional State Really Be Secular?, presented at the VIIth World Congress of the International Association of Constitutional Law in 
Athens, at 11-15 (June 14, 2007), available at http://www.enelsyn.gr/papers/w12/Paper%20by%20Francois%20Venter.pdf. 
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good is, even less to impose what it considers to be good life. The fundamental assumption is that 
it is up to social actors (endowed with the faculty of reasoned choice) to determine for themselves 
the good life. 

Secondly, secularism provides the judge with a good dose of skeptical suspicion when she has to 
deal with religion- (free exercise-) based claims. Consider the above-mentioned example of public 
funding of denominational schools. To the extent that such arrangement is conventional, it has to 
prove that it does not undermine the development of rational faculties among the pupils. Accept-
ing that children have a right to education there is no secularist reason, in principle, not to contrib-
ute the same amount per child to schools run denominationally, as long as the education satisfies 
secular standards and goals. Further, public funding will become highly problematic if the school 
is discriminatory. Of course, discrimination here is not limited to race or denominational origin; it 
includes religious bias about ideas. 

Some strong religions are popular and politically endorsed. To renounce accommodation that is 
already granted to these “popular, civilized” strong religions to other strong religions on the basis of 
the allegedly troubling nature of these religions would be prima facie unacceptable, being in viola-
tion of church autonomy and equality of religions. 

Such suspicion regarding certain religions on alleged doctrinal positions and specific religious 
practices is regularly present regarding insular, “unusual” religious minorities, e.g., “sects” in France, 
Scientology in a number of European countries, and, in a very different form, with regard to Euro-
pean Islam.37 It results in discriminatory treatment of religious groups and it sends the message of 
exclusion to minorities. Suspicion of the unusual might dictate wrong policies too. Accommodation, 
if used by strong religions, raises practical concerns of public order. This indicates that accommoda-
tion that seemed to be harmless and politically convenient cannot be sustained. Otherwise, at least 
the same concessions are to be granted to strong religions, which would abuse their autonomy. 
Whatever concessions are granted to “respectable” religion to the detriment of secularism, similar 
concessions will be demanded by strong religions. It follows that one should always consider what 
happens if a specific accommodation will be elevated to general rule. 

A strong, militant version of secularism dictates suspicion in the sense of precautionary thinking. 
The precautionary principle defends the “void” public space of the constitutional state. Secularist 
precaution is primarily concerned with the maintenance of public reason as a foundation of political 
and policy decisions. This cannot be abandoned for the sake of accommodation of less aggressive 
religious positions. Otherwise, secularism will be undermined by a fundamental paradox: when we 
provide protection to religious beliefs and practices we run the risk that we abandon the demand 
for public reason giving. The unconditional prevalence of freedom of religion is also unsustainable. 
After all, it is not true that all sincere religious or other beliefs deserve equal protection in their 
manifestation, whatever manifestation is dictated by the religion. 

37 For an American example of the attempts to hinder the Santeria religion, see Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 
520 (1993). 
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Constitutionalism does not provide impenetrable shelter to religions and religious practices. 
Worldviews are in competition and threatening each other; proselytism is threatening to other re-
ligions; secular life forms are threatening to religions and religious communities, and vice versa. 
There is no constitutional reason to change this competitiveness, as long as it remains fair. Secu-
larism was born as a reaction to totalizing concepts of life including those that insist that only the 
divine plan offers good life. There is no reason to remain tolerant in face of totalizing life plans, and 
in such regard secularism and the secular constitutional state shall not be neutral. In view of im-
peratives of the individual right to freedom of religion a liberal concept of secularism stands for the 
admission of religions though on conditions determined by an impartial state. 

A border-patrol concept of secularism remains open to constant self-doubt and soul-searching 
that might paralyze it. This has an inherent reason: secularism as a constitutional doctrine must re-
spect freedom of religion. But again, with all the constitutional imperative to respect free exercise, 
this shall not bound secularism to accept unconditionally all free exercise claims, as if they were 
absolute on grounds of their particular respectability. On the contrary, the position of the border 
patrol has to reflect the fact that free exercise of religion is often overprotected,38 a situation that 
often results from unprincipled, historical and political contingencies. 

The free exercise of religion is often overprotected and in many instances rightly so. Overprotec-
tion means that freedom of religion is considered a trump because religious convictions are be-
lieved to be more intense, and for that reason more vulnerable, or more important for the self than 
other believes or dictates of the conscience. Non religious beliefs and dictates of the conscience are 
not necessarily having the same high level of protection as religious practices—see the difficulties 
of conscientious objectors if they claim exemption on grounds other than religious. This overprotec-
tion means that the state shall make reasonable efforts for accommodation. Accommodation can 
be defended also on personal autonomy grounds, i.e., within the liberal paradigm. For reasons of 
personal significance, this is what people living in a religious community find vital for their life plan.39 

Further, for the same reasons of personal significance church autonomy (as an instrument of 
free exercise of religion) is to be protected, including exceptions (immunities) to general rules, e.g., 
in employment, or in matters of religious truth that might otherwise amount to harassment.40 The 
exceptionalism of accommodation is limited only by equality and equal dignity concerns. 

But what happens if such an overprotected entity enters the public sphere, especially with the 
intention to reconquer it and will claim that its positions be treated as at least one of the possible 
grounds for legislation? It will continue to insist on its privileged position: It will claim that the criti-
cism of its position is an unconstitutional, humiliating, and harassing attack on the free manifesta-

38 The overprotection of minority religious beliefs can be explained on other grounds, like vulnerability. 
39 Of course, a non-liberal justification of church autonomy would emphasize the social importance of the institution, while the religious 
argument, where applicable, would refer to the special or holy nature of the church. Churches, at least in matters of belief, are to be 
protected on grounds of state neutrality too.
40 Even the Swedish Supreme Court had to concede that Biblical positions that otherwise amount to anti-gay hate speech shall be pro-
tected. See Nytt Juridiskt Arkiv [NJA] [Supreme Court] 2005-11-29 p. 1 (Swed.). 
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tion of religion, because, for example, criticism is frightening or it is in violation of some divine 
command, etc. To paraphrase Richard Rorty,41 in constitutional law, at least in this regard, religion 
as immunity will be used as a conversation stopper. The claim to accept non-secular reasons means 
that the reasons of an already overprotected position are allowed into public deliberation. 

It is true that religion may serve fundamental identity needs of the individual; as such beliefs and 
related emotions are worthy of protection. But this is not a sufficient ground to allow the recoloniza-
tion of the public sphere by sentiments of pride and indignation and concepts of self-development 
in an organized form. Further, there is a public order concern here: strong religions are often mis-
sionary and command to save the souls of others and the whole world by imposing their own values 
on the rest of the society, not allowing accommodation for other beliefs and life forms. 

III. FACING CHALLENGES

Having in mind the patrolling duties of secularism in a constitutional system, a constitutional ju-
risprudence should respond to non-secular constitutional arguments in order to sustain the funda-
mental constitutional values behind secularism, namely popular sovereignty in a polity of (mentally) 
autonomous critical citizens. Advocates of certain strong religions challenge the secularist position, 
using constitutional arguments. When addressing these claims, border patrolling secularism shall 
take as point of departure the otherwise justified overprotection of free exercise. In fact, the juris-
prudential suspicions of the secularist regarding these claims are based on the danger that the over-
protected position invites inevitably for abuse. Obviously, such suspicion does not mean that people 
participating in public debates and even law should not recognize that some of the fundamental 
values of a secularist constitutional system originate in religion or religions. The suspicion concerns 
the abuse of this truism, namely that these shared humanitarian values serve as a blank check for 
everything that comes from religion. 

41 Richard Rorty, Religion as Conversation-Stopper, in PHILOSOPHY AND SOCIAL HOPE 171 (1999). For Rorty, religious arguments were 
conversation-stoppers in the sense of being private opinions brought up in a debate about a public matter: “[T]he ensuing silence masks 
the group’s inclination to say, ‘So what? We weren’t discussing your private life; we were discussing public policy. Don’t bother us with 
matters that are not our concern.’” Id. But religion, or religious arguments, are used as conversation-stoppers in a different sense when 
the religious position claims superiority and exclusive knowledge. In this scenario, the religious position accuses the secular one of lack of 
understanding, while the religious position understands the public reason but finds it irrelevant. Relying on its constitutionally protected 
status it will claim that the protection shall extend to the recognition of its positions in legislation. 
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THE CONSEQUENTIALIST OBJECTION 

Constitutional policies that would replace liberal constitutionalism with democratic or non-dem-
ocratic theocracy stand for a social organization that is based on the intense emotional identifica-
tion of the believers. The political regime that is in denial of divine commands cannot be accepted 
for the community of the strongly religious because “People do not feel whole if they try to divorce 
their deepest sources of insight from their political stances.”42 Accepting non-secular grounds for 
legislation runs the risk of accommodating the above position. 

RELIGIOUS PLURALISM

One of the Trojan horses that would bring religious ground into democratic justification is mis-
construed pluralism. Strong religions insist on the accommodation of their practices. By this logic, 
religion-dictated public and private conduct should be accommodated in the name of equality of 
individuals and their religions without further secular scrutiny (i.e., without asking if the conduct 
satisfies the neutral criteria of generally applicable valid law). This seems to me a misconstruction 
of pluralism. After all, 

[p]luralism, tolerance and broadmindedness are hallmarks of a “democratic society.” Although 
individual interests must on occasion be subordinated to those of a group, democracy does not 
simply mean that the views of a majority must always prevail: a balance must be achieved which 
ensures the fair and proper treatment of people from minorities and avoids any abuse of a domi-
nant position.43

But it does not follow from the requirement of the proper treatment of people from minorities 
that their respect means recognition of religious minority (or majority) practices and viewpoints44 
that dictate practices that disregard tolerance or violate gender equality, or are simply harmful in the 
sense J. S. Mill understood harm to be the ground for restrictive governmental action, or which limit 
and deny social integration chances to members of the minority into communities of their choice. 

A specific version of pluralism is localism, modeled partly on Yoder45 : a tolerant society should 
allow a local community to live according to its religious tenets, especially if there are no spillover 

42 GREENAWALT, SUPRA NOTE 20, AT 406. 
43 Sahin v. Turkey, App. No. 44774/98, Eur. Ct. H.R., ¶ 108 (2004). 
44 Viewpoints as such are of course protected as speech and belief.
45 Wisconsin v. Yoder, 406 U.S. 205 (1972).



128

András Sajó

effects to the rest of the society. This position seems to satisfy the liberal expectation of tolerance 
and self-determination—except that the subject benefiting from the arrangement is not the indi-
vidual. In fact, the individual within the group might be left unprotected. 

Further, constitutionalism is once again a theory of the functioning state. If the tolerance of Yoder 
is applied broadly we run the risk of societal and national disintegration. It is for this reason that the 
extension of the Yoder approach was rejected in the U.S. in Kiryas Joel,46 while it remains a matter 
of continued contestation in Israel. The Israeli Supreme Court seems to solve such conflicts in favor 
of national unity (out of fear of “balkanization”) and with an eye on democracy that works at the 
national level, but not in some local communities.47 A religiously motivated law that undermines 
democracy or that cannot be translated in a way that fits into democracy remains problematic. 

HYPOCRITICAL PUBLIC REASONS 
(THE RELIGIOUS IS NOT LOST IN TRANSLATION)

For most translation theories the requirement of public reason is satisfied as long as the legisla-
tive reasons are presented and accepted on grounds reasonably accessible to all (i.e., which do not 
presuppose some act of faith, belief in scripture, where the constitutional arrangement is not an act 
of faith). These theoretical requirements were accepted in law quite some time ago. The Lemon test 
requires that for a statute to be constitutional, it “[f]irst . . . must have a secular purpose; second 
its principal or primary effect must be one that neither advances nor inhibits religion; finally, the 
statute must not foster an excessive entanglement of government with religion.”48 

But even public reasons will be inadequate for the constitutionality of legislation and other gov-
ernmental decisions as they do not depend only on the grounds of justification, on the reasons sup-
porting it. It matters what the specific act actually does, in the sense of its consequences,49 which 
have to be evaluated in secular terms and not in terms of salvation. 

To some extent secular jurisprudence cannot disregard the motives behind public reason, even 
where the arguments are translated (translatable). Certain reasons that seem to satisfy the pub-
lic reason requirement might be problematic, being hypocritical. A position that claims that it ar-

46 Bd. of Educ. of Kiryas Joel Vill. Sch. Dist. v. Grumet, 512 U.S. 687 (1994).
47 See, e.g., HCJ 953/01 Solodkin v. Beit Shemesh Municipality [2004] IsrLR 232, 248. Per President Barak, allowing for national solutions in 
divisive matters for legislation only while requiring compromise at the local level is “required by the values of the State of Israel as a Jew-
ish and democratic state. It is reflected in the need to balance, on a local level, the Jewish and national values, on the one hand, against 
the liberty of the individual in a democracy, on the other.” 
48 Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971). For Canada, see Chamberlain v. Surrey School District No. 36 [2002] 4 S.C.R. 710 (Can.). 
49 Cf. GREENAWALT, supra note 20, at 407. 
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gues against abortion in the name of protecting the health of women while in reality is concerned 
about the sanctity of life is not honest, and abuse of the argument, and lack of honesty, shall not 
be judicially rewarded. Besides, such hypocrisy will be detrimental for the very religion that the 
lie was intended to serve. Unfortunately such hypocrisy (resulting partly from the acceptance of 
conventions) is not alien to constitutional adjudication. Some constitutional courts, for example, 
accept majority religious practices claiming that these are neutral constitutional practices that re-
flect neutral considerations of health, family life or national traditions deemed neutral. National 
religious holidays and Sunday observance are typically justified as satisfying the need of weekly rest 
and family togetherness; the fact that the national holiday or the Sunday/Sabbath overlaps with a 
religious dictate is simply not addressed. Further, the Canadian Supreme Court found secularism to 
be compatible with religion-based policy considerations, as long as this did not preclude pluralism: 

The School Act’s . . . requirement of secularism in s. 76 does not preclude decisions motivated 
in whole or in part by religious considerations, provided they are otherwise within the Board’s 
powers. But the Board must act in a way that promotes respect and tolerance for all the diverse 
groups that it represents and serves. . . . The words “secular” and “non sectarian” in the Act imply 
that no single conception ofmorality can be allowed to deny or exclude opposed points of view. 
The section is aimed at fostering tolerance and diversityof views, not at shutting religion out of 
the arena. It does not limit in any way the freedom of parents and Board members toadhere to 
a religious doctrine that condemns homosexuality but it does prohibit the translation of such 
doctrine into policydecisions by the Board, to the extent that they reflect a denial of the validity 
of other points of view.50 

Is this to indicate that the Board may allow in the school religious education that condemns regu-
larly the sin of homosexuality allowing, however, students or other pastors to praise homosexuality 
if they wish (and dare to wish) so? The Canadian position may reflect a pragmatic conventionalist 
approach in the sense Greenawalt refers to conventions.51 But is this an area for conventions? With-
out a principled approach conventional benevolent secularism might not resist strong religion, and 
it is for this reason that in countries where strong religion has social sex appeal, it is exactly this ap-
proach that is advocated. It is for this very reason that the French and the Turkish constitution took 
a principled, as opposed to a conventionalist, position. 

50 Chamberlain v. Surrey School District No. 36, [2002] 4 S.C.R. 710, 2002 SCC 86 (Can.) (quoting from the case note). 
51 “When we examine our political practices, we see that our society has some loose, somewhat controversial, conventions about the 
place of religion in political life. I think those conventions represent one appropriate approach within a liberal democracy, and one well 
suited for our society at this time. I regret that within the larger culture there is a kind of sharp division between serious religion, which 
affects many people and has a considerable influence on political life, and the broad culture, which has become largely nonreligious. I 
believe it would be healthy were there more dialogue in the broad culture about a religious or spiritual dimension of life. What I do not 
favor is a substantially increased injection of religious premises into discussions of particular political issues.” Kent Greenawalt, Religious 
Expression In The Public Square—The Building Blocks For An Intermediate Position, 29 LOY. L.A. L. REV. 1411, 1420 (1996). 
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NO NEED FOR PUBLIC REASON?

A more direct, increasingly popular attempt to bypass secularism, exemplified in Michael Perry’s 
scholarship, intends to change the very concept of liberal constitutionalism.52 In Perry’s view such 
constitutionalism simply does not require that public, and in particular constitutional, decisions be 
based on public reason, as long as fundamental rights in the constitution are respected.53 In practi-
cal terms such respect would offer limited relief to those who would not like creationism as a man-
datory subject or an alternative subject of the curriculum. 

Perry and many others claim that a court that stands for secularism, neutrality or non-establish-
ment shall not strike down legislation that outlaws conduct “on the basis of a religiously grounded 
belief that the conduct is immoral.” But I think moral grounds have a spillover effect; law is speech 
that reinforces beliefs and discourages others with discriminatory effects. The disregard of these 
effects amounts to judicial myopia, or hypocrisy. Such judicial attitude is highly problematic, as it 
allows more than a semblance of the endorsement of a specific religious practice. At least for the 
minorities it will remain a violation of neutrality. 

Perry’s argument is partly prudential. When it comes to the judicial review of legislation the ju-
diciary never knows what is actually based on religious beliefs and what is not. But what about the 
weak form of the translatability argument, that is that legislation has to have a plausible independ-
ent secular ground? For Perry, the acceptance of this requirement would require or allow judges 
to substitute their moral judgments for the moral judgments of legislators where there are moral 
controversies in society.54 But this is not a principled objection. Liberal constitutionalism stands 
for certain values, and therefore not all moral impositions of the majority on the minority are ac-
ceptable. Here judges have a special role. Constitutional decisions, including judicial decisions, are 
about sustaining public order (in the most neutral sense possible). Further, the constitutional judge 
has a moral obligation to protect the minority in specific circumstances against religiously inspired 
generalized rules. In fact, legislating morality in the absence of actual harm, in the name of an im-
agined decent (in our case “heavenly”) society is very problematic for liberal constitutionalism, at 
least as long as liberal constitutionalism stands for individual autonomy. With all the constitution-
ally mandated respect towards free exercise of religion, a court of a constitutionalist state must be 
particularly concerned when a religious ground is detectable behind (or runs parallel to) a secular 
ground, given that the particularism of religions is often directed against other religions and athe-
ists. Such particularism puts in danger the equal citizenship of believers and non-believers. Such 
fears are particularly well founded in the case of strong religions, which (contrary to inward-looking 

52 See, e.g., Michael J. Perry, Why Political Reliance on Religiously Grounded Morality Is Not Illegitimate in a Liberal Democracy, 36 WAKE 
FOREST L. REV. 217 (2001). 
53 Recall that at least in the liberal tradition of Kant, fundamental rights are not respected per se but as means of personal autonomy, 
where personal autonomy is the autonomous use of reason in the public. See HABERMAS, supra note 1, at 102. 
54 A religion-dictated choice may be unconstitutional on other grounds, for example disfavoring racial intermarriage, but not on non-
establishment grounds. 
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strong religions such as that of the Amish) intend to bring salvation to outsiders. This means that, as 
a minimum, the religion would prescribe general rules of conduct applicable to all people in a way 
that the prescribed conduct of people will not cause embarrassment to the religious. But, unpleas-
ant as it may be, modernity means, among others, living in embarrassment. 

Not all religions are equal in terms of their political ambitions, but some strong religions do have 
undeniable political ambitions. Statman and Sapir claim that 

“even if religion carries the seeds of intolerance, and even of violence, it could not justify a 
blanket denial of the rights of the religious to participate in public discourse, in their capacity as 
religious people. Conceivably, less-extreme protective methods are available in order to prevent 
the frightening results mentioned above. . .”55 

But participation in public discourse is not the same as deciding a public policy on religious 
grounds, and promoting that particularistic agenda through law. There are many instances where 
policy proposals reflecting religious positions are accessible, tolerable and even acceptable to non-
sectarian members of society, but she who insists on religious command, runs the risk of remaining 
irrelevant. 

Perry argues that for most Americans it makes no sense to deprivilege moral judgments that 
cannot stand independently of religious faith. For him, the opposite attitudes are clearly sectarian. 

Perry claims that the requirement of independent secular grounds is “discrimination against 
many religious believers.”56 It would be second-order citizenship for the religious where her beliefs 
do not stand as such compared to citizens whose most fundamental moral beliefs are secular, and 
therefore are directly relevant in public decision-making. (Needless to say, advocates of strong re-
ligion—in its pluralist version too—excel in claiming victim status, in the best tradition of the con-
temporary culture of narcissism.) 

Perry’s position is mistaken. The fact that the secular reasons, and only the secular reasons are 
accepted in constitutional law for public action, is not a sign of preference to “secular beliefs” and 
even less for secularist citizens. Nothing precludes the religious to share such beliefs, and in fact, be-
lievers do share such beliefs, or accept very often for use in the politically organized society. In fact, 
Perry misconstrues the fundamental belief and values of the secularist. By the way, secular beliefs, 
too, are often disregarded, and the atheist will be wrong to claim that he is discriminated against 
by a public choice because of his world views. His argument is disregarded, perhaps because it is 
wrong, or because it concerns a matter of public disagreement, or simply because the majority is 
mistaken. Mistakes are regrettable but legitimate in a secular democracy, as long as they are based 
on a mistaken assumption that is accessible intellectually to all. 

55 Danny Statman & Gidon Sapir, Is the Liberal State Entitled to Act in Reliance on Religious Considerations? 23 (unpublished manuscript, 
on file with the author). 
56 Perry, supra note 52. 
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Where the legislation stands for inoculation (in violation of certain religious beliefs), this is not 
favoritism serving the belief of the atheist who would worship inoculation or public health, or the 
health of her children. Inoculation (its beneficial consequences) is acceptable on grounds accessible 
to all reasonable people, religious or not, irrespective of divine commands. Notwithstanding the 
inherent difficulties of neutrality, it is the neutrality of public reasons (i.e., the legal requirement of 
non-religious reasons accessible to all) that helps to avoid turning people into second rate citizens. 

NORMATIVE AUTHORITY

The issue is not that religious arguments are incomprehensible to the non-believer. The secular 
citizen understands the concept of God, but it is without normative authority for her. But then why 
should the religious person accept the normative authority of unicorns or human rights, or science? 
These things she can understand just like any other reasonable person; it is just that these things 
will be (might be) without normative authority for her. Certainly, there is nothing talismanic in secu-
lar arguments as satisfying public reason giving except that the other, non-secular approaches are 
more detrimental. What matters is the answer to the question: what has normative authority in 
law? In that regard constitutionalism and Western constitutions have made a choice. Other consti-
tutions in other societies may make a different choice but they cannot be called constitutionalist. 
More importantly, the choice of the secular constitutional arrangement is intellectually and practi-
cally available to all, including the religious, but this is not true the other way around. People had 
the possibility to participate in these choices: these are their sovereign political choices. But as far 
as theocracy is concerned, here the commands are taken for granted, do not result from common 
choices and in principle they are imposed on the believer, who has limited power to opt out. 

In pragmatic terms the actual Western choice of constitutionalism is a negotiated one. It may 
well be that we will reach a point where religions and churches will become much more powerful in 
these negotiations, and there will be a moment where the religious position will prevail in constitu-
tional law. At that moment it will be the choice made by religion, and not people’s choice, that will 
matter, even if that choice was endorsed by a majority consisting of fundamentalist believers. In the 
unlikely case where all people voluntarily choose religion you can’t say that the policies will be, for 
this reason, sovereign choices of the people consisting of sovereign, autonomous individuals. The 
choices will be that of (to a great extent pre-existing, taken for granted, non-negotiated)57 religion. 

In secularist constitutionalism religion is absent from public life, and from political-legal decisions 
in particular. At the same time religious people, religious motives, religious arguments are welcome 

57 Of course religions too are negotiated, though not in a democratic process, but this is a sociological consideration and not a normative 
one. 
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in the public debate, as all people, all honest motives, and all arguments. A soup kitchen might 
be run because of religious convictions and it will remain an act of salvation of the soul. But as far 
as law is concerned it remains soup distribution that should follow neutral sanitation and welfare 
service rules. 

Let me come back to Lefort’s powerful paradigm of secularism. The banishment or withdrawal of 
religion from the public square has left a hollow space behind. There are no fixed rules and struc-
tures here, and democracy, or other forces fill the void in a continuous process. It matters for consti-
tutionalism what the rules of filling the void are; and constitutional jurisprudence should stand for 
the idea that secular laws should set the rules of engagement.
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Constitutional and legal regularisation of local self-government is currently the subject of heated 
debate in Georgia in the framework of constitutional reforms. We believe that this paper, which 
analyses the appropriate constitutional norms of European states, will add to the debate.

It is interesting to learn about the experience of states where local self-governance has a long-
standing tradition, as well as of those where it emerged not long ago. Before we begin to address 
several specific issues, we would like to note that securing constitutional guarantees for local self-
government should not be a mere formality. Constitutional guarantees should actually force the 
state power to respect and to protect the rights of local self-government. 

We can isolate a group of European states in which constitutions do not pay sufficient attention 
to, or even ignore outright, issues related to self-government. This means that the constitutional 
controls exercised by the state power over self-government are relaxed and the possibilities of im-
plementing restrictions in this sphere are reduced.

A fundamental law of Sweden, namely the Instrument of the Government, states in Article 7 
that decision-making power is exercised by elected assemblies and that local authorities may levy 
taxes1. There are no other provisions in the act concerning local government. In the same vein, the 
constitutions of Denmark, Finland and Switzerland pay scanty attention to local government. The 
Constitution of the Swiss Confederation delegates the power of ensuring autonomy for municipali-
ties to cantonal legislation2. There are also cases where constitutions do not contain any single arti-
cle about local government, namely the constitutions of Norway and Bosnia and Herzegovina. The 

1 Constitution of Sweden, Article 7
2 Constitution of Swiss Confederation, Article 50 (par 1)
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danger of the liquidation or the exhaustion of local government under conditions of a full or partial 
vacuum do not exist in developed democratic states due to their regularisation by constitutions. 
Meanwhile, in countries where democratic institutions are weak and traditions of local government 
are only making their first steps, the absence of constitutional guarantees poses a genuine threat. 
However, an analysis of constitutions shows that even the extensive regulation of local government 
does not mean that this important institution is thoroughly protected. 

There are different approaches to defining local self-government. We would like to stress that 
local self-government is not a fundamental right. The subject of the right of self-government is a 
relevant territorial corporation and not an individual or a group of individuals living on its territory. 

The Constitutional Court of Germany and German legal writings do not consider the right to 
self-government to be a fundamental, or “a similar to a fundamental,” right3. Self-government is 
understood within the state and not as a fundamental right against the state4. In our opinion, the 
European Charter on Local Government also does not consider local self-governance as a funda-
mental individual or a group right5. The charter talks about the rights of local governmental bodies 
and not those of an individual or a group of individuals6. 

Constitutions of the post-Soviet states, as well as those of some Eastern European states, de-
scribe the right to self-government as the right of residents or citizens of a unit of self-govern-
ment. This definition moves to the background the importance of the unit of local self-govern-
ment as a subject of local self-government. The Constitution of Belarus outlines the execution of 
self-government and government through a range of various bodies and in different forms7. The 
Basic Law of Ukraine considers the right of self-government to be the right of the residents living 
in territorial communities, villages and towns8. The right of self-government is similarly under-
stood by the constitutions of Hungary9, Croatia10, Macedonia11 and Slovenia12. Apparently, this 
can be explained by a lack of experience. It is well known that an institution of self-governance 
was an unknown phenomenon in the Soviet Union and in states of “the socialist camp”. There 
was no room for decentralised bodies and local self-government in these firmly centralised states. 
Obviously, this is why self-governance turned out to be a new and unfamiliar phenomenon after 
the demise of the totalitarian regimes.

3 BVerfGE 48, 64 (79); 58, 177 (189).
4 Nierhaus, Michael. Die kommunale Selbstverwaltung. Beiträge zur Debatte. Büchner, Christiane/Franzke, Jochen (Hrsg.). Berlin 1999. 
S.10; Kronisch, Joachim. Aufgabenverlagerung und gemeindliche Aufgabengarantie, 1. Auflage, Baden-Baden 1993. S. 71ff.
5 Stern, Klaus. Das Staatsrecht der Bundesrepublik Deutschland, Band I (Grundbegriffe und Grundlagen des Staatsrechts, Strukturprinzi-
pien der Verfassung). München, 1977. S.304
6 European Charter of Local Self-Government. Article 3 (par 1)
7 Constitution of Belarus, Article 177.
8 Constitution of Ukraine, Article 140 (par 1)
9 Constitution of Hungary, Article 42. 
10 Constitution of Croatia, Article 132 (par 1)
11 Constitution of Macedonia, Article 114 (par 1).
12 Constitution of Slovenia, Article 138.
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In terms of the correct formulation of the right of self-government and its subjects, there are 
no problems in the majority of Western democracies. The Constitution of Denmark considers this 
right to be a “right of the municipality”13. So does the Constitution of Austria in Article 116, which 
states that “the County is a territorial corporate body entitled to self-administration”14. Article 28 
(Paragraph 2) of the Basic Law of Germany clearly states that there are two subjects of self-admin-
istration in Germany, namely the municipality and the association of municipalities. 

Some positive trends can be seen in some of the post-Soviet states. For example, the Constitution 
of Armenia states in Article 104 that local self-administration is the right of the municipality. Accord-
ing to Article 142 (Paragraph 1) of the Constitution of Azerbaijan, “local self-government is carried 
out by the municipalities”. It is clear that the Constitution of Azerbaijan sees a municipality as a 
subject of self-administration. Likewise, Article 119 of the Constitution of Lithuania states that the 
“right to self-government shall be guaranteed to administrative units of the territory of the State”. 

It is necessary to strengthen local self-governance institutionally on a constitutional level. It 
should be derived from the constitution that a unit of local self-administration must be a full subject 
of law. This does not mean guaranteeing the existence and inviolability of an isolated specific unit. 
If we grant individual characteristics to a constitutional guarantee, all territorial reforms dictated by 
public interests, current developments and logic will be hindered. 

In its turn, the institutional quality of the local self-administration’s guarantee should not be un-
derstood, so that the state is able to exhaust its essence and to replace entities of local self-govern-
ment by administrative units with no autonomy. While liquidating units or changing borders, a state 
must act in accordance with the principle of proportionality and a relevant territorial corporation of 
public law should be given the opportunity to state its own viewpoint and defend it by legal means. 

Many European constitutions provide certain regulations concerning administrative and terri-
torial changes. However, without material and legal demands and effective legal remedies, these 
regulations acquire a formal nature. 

The Constitution of Russia provides that the “borders of territorial entities under local self-gov-
ernment should be changed only with the consent of their population”15. Emphasising this point is 
quite interesting. However, it is unclear what “taking into consideration the opinions of the popula-
tion” means, or how these opinions are expressed and what happens if the opinions of the popula-
tion are not taken into account.

In this respect, Article 110 of the Constitution of Armenia is more developed. It clearly states 
that the unification of municipalities or the division thereof should be carried out only in the public 
interest, and the local population can express its opinion by referendum. However, the results of a 
referendum do not impede the unification or the division of municipalities, thus making the idea 

13 Constitutional Law of Denmark, Article 82.
14 Federal Constitutional Law of Austria, Article 116 (par 1).
15 Constitution of Russia, Article 131 (par 2).
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of a referendum pointless to a degree. In addition, the constitution is vague about which legal rem-
edies are available to the local population if its will has been ignored. 

Like the Constitution of Armenia, the Estonian and Albanian constitutions stipulate the necessity16 
to take into consideration the opinions of the local population while changing the territorial borders 
of their units of self-government. However, like the Constitution of Armenia, they do not provide any 
clear scheme allowing the local population to act if their opinions are not taken into account.

The Constitution of the Czech Republic has quite a unique approach to existential guarantee of 
units of territorial self-administration. Article 100 (Paragraph 3) states that a “higher unit of territo-
rial self-administration may be established or dissolved solely by constitutional law”17. This formal 
requirement is rather strict, but the constitution does not say anything about material and legal 
demands, which are essential. In addition, issues concerning the dissolution, establishment or other 
problems of smaller units of self-administration are not regulated by the constitution. 

The above-mentioned observations can be generalised in relation to several constitutions of 
Western European states. In Italy, provincial boundaries and new provinces may be changed and 
created in accordance with current laws after consulting residents18. However, the Constitution of 
Italy does not stipulate what happens if the local population’s interests are ignored, or what specific 
material or legal demands are put forward for changes to be implemented. The Constitution of Por-
tugal regulates issues of establishment, the abolishment of municipalities and changes to their ar-
eas after consulting with units of local self-government19. Although it is a good idea to provide local 
units with the possibility to express their views, the issue of protecting these views remains open. 
It is desirable for a constitution to take into account and provide guarantees against the unreason-
able and voluntary abolishment of the municipalities or some other manipulations. A constitution 
should establish a unit of local self-government whether it is called a community or a commune or 
a municipality as a legally qualified subject. 

The constitutions of Denmark, Latvia, Switzerland, Austria, Azerbaijan, Belarus, Lithuania and 
several other countries do not say anything about the legal status of units of self-administration. 
Presumably, this issue is regulated by subordinate normative acts in these states. The legal status of 
units of local self-government is mentioned in the constitutions of Luxembourg20, Poland21, Spain22, 
Bulgaria23, Serbia24, Slovakia 25 and Armenia26.

16 Constitution of Estonia, Article 158. Constitution of Albania, 108 (par 2).
17 Constitution of Czech Republic, Article 100 (par 3).
18 Constitution of Italy, Article 133 (par 2).
19 Constitution of Portugal, Article 249.
20 Constitution of Luxemburg, Article 107 (par 1).
21 Constitution of Poland, Article 165 (par 1).
22 Constitution of Spain, Article 140.
23 Constitution of Bulgaria, Article 136 (par 3)
24 Constitution of Serbia, Article 176 (par 2)
25 Constitution of Slovakia, Article 65 (par 1).
26 Constitution of Armenia, Article 104 (1)
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The Constitution of the Czech Republic specifies27 the form of a legal person – a unit of self-
government is a territorial corporation of public law. In our opinion, this is what “territorial union 
of citizens” means. The same conclusion can be made in regards to the Constitution of Turkey, 
which uses the term “public corporate organisation28, the Constitution of Portugal29, where the term 
“territorial legal persons” is used, and the Constitution of Slovenia, which uses the term “local self-
governing union”30. 

The basic law should stipulate solid guarantees of local self-government as an institution of law 
to avoid the abolishment of this right or its excessive restriction. Some elements should be taken 
into account to ensure the effective constitutional protection of local self-administration. The range 
of objectives of local importance has to be specified clearly. The units of self-administration should 
be empowered to make decisions concerning all local problems. The right to self-administration will 
be exhausted if it is not authorised to achieve the objectives of local importance independently and 
under its own responsibility. 

When we talk about objectives of local importance and issues related to these objectives, it is 
necessary to comprehend the essence of local importance. A specific objective that does not have 
any relevance for local society will not acquire weight by merely putting it on a list of local objec-
tives. On the other hand, if a specific issue is not qualified as an objective of local significance, this 
issue will not lose importance for the local unit and its residents. In short, a range of objectives of 
local importance has to be defined not only formally and legally, but also materially. Otherwise a 
scope of action for a legislator could be expanded unacceptably, while a guarantee for an institution 
of local self-administration would merely play the role of a placebo31. 

A definition of “local society matters” was clarified by the Constitutional Court of Germany, which 
decided that “the issues that are deep-rooted in local society or have a specific relation with local 
society” should belong to the sphere of objectives at the local level32. These are matters which “are 
common for a community inasmuch as they are related to individuals living and residing in a (politi-
cal) community”. However, an approach of this kind will provide a different list of matters in differ-
ent instances. This depends on the size of the unit of self-administration, its finances, its number 
of residents and various other factors. All of this enables us to infer that it would be reasonable if 
a constitution determined not an exhaustive list of objectives of local importance, but rather pro-
vided a clear constitutional standard through formulating a general definition for considering the 
matter as having local importance. It would have been a reference point for all legislative and execu-
tive branches and the judiciary.

27 Constitution of Czech Republic, Article 100 (par 1).
28 Constitution of Turkey, Article 127 (par 2).
29 Constitution of Portugal, Article 235 (par 2).
30 Constitution of Slovenia, Article 139 (par 1)
31 Schmidt-Jortzig, Edzard. Die Einrichtungsgarantien der Verfassung. Dogmatischer Gehalt und Sicherungskraft einer umstrittenen Figur, 
Göttingen 1979, S.40
32 BVerfGE 79, 127, 150, 151
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In this respect, Austrian federal constitutional law provides an interesting interpretation of the 
scope of a community’s competence. It comprises all of those matters that exclusively or prepon-
derantly concern the local interests of community residents provided that all necessary measures 
for solving existing problems are executed within the territorial boundaries of that community33. 
The Constitution of Turkey formulates a similar approach, when it points out the objectives of local 
importance that are common for local residents34. 

The Constitution of Serbia presents a different approach. It highlights effectiveness, or the effec-
tive solution of matters of local importance35. Units of local self-government are competent in those 
matters, which are effectively realised within a unit of local self-government. The effectiveness of 
the unit of local self-government is also underscored in the Constitution of Slovenia36. It also pro-
vides a second characteristic of local matters, stating that “local affairs” are those “which affect only 
the residents of the municipality”. This approach ignores the essence of the issue and its relation to 
the interests of local society. 

Local self-government means regulating all local matters by units of self-government. This ex-
presses “a principle of universal competence”, which is laid out in the Basic Law of Germany37. 
German communities are empowered to solve all matters concerning local society. This is actually 
a continuation of a German legal tradition stemming from the city charters of the Prussian era 
(19.11.1808, $$108 da 169)38.

A principle of universal competence is encountered not only in Germany. For example, in Poland, 
the territorial self-administration has all the powers that are not reserved for other public bodies by 
the constitution or laws39. This same principle of universal competence works in Estonia40.

There is “a principle of special competence” operating in some countries, for example, in Eng-
land. Here, the local community is competent only in those matters, which are conferred to it by 
law41. The same applies to Ireland42. The Constitution of Ireland states that powers and functions are 
conferred to local government by laws. The Constitution of Azerbaijan leaves the same impression 
by providing an exhaustive list of the competences of municipalities43. 

Inculcating the principle of special competence in post-Soviet and post-socialist countries where 
traditions of democratic development are weak seems unacceptable. This would provide an unac-

33 Federal Constitutional Law of Austria, Article 118 (par 2).
34 Constitution of Turkey, Article 127 (par 1).
35 Constitution of Serbia, Article 177 (par 1).
36 Constitution of Slovenia, Article (par 1).
37 Basic Law of Germany, Article 28 (par 2).
38 Sundermann, Welf/Miltkau, Thomas. Kommunalrecht Brandenburg. Hamburg 1995. S.34 
39 Constitution of Poland, Article 163.
40 Constitution of Estonia, Article 154 (par 1).
41 Dols, Heinz/Plate, Klaus. Kommunalrecht. 5. neubearbeitete und erweiterte Auflage. Stuttgart, Berlin, Köln 1999. S.10 
42 Constitution of Ireland, Article 28 (a) (par 1, 2).
43 Constitution of Azerbaijan, Article 144 (par 1).
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ceptable broad scope for a legislator’s actions. In our opinion, the unit of local self-government 
should have competences to implement or resolve all matters which by essence are of local impor-
tance. This does not imply that the competence of the local government is inviolable and invariable. 
It is possible to take away some powers from the local government only on the grounds of public 
interests and when certain tasks cannot be appropriately performed44. 

A principle of universal competence implies presuming competence in favour of the unit of self-
government. While managing local matters in the absence of a separation of powers in Greece, a 
presumption of competence operates in favour of units of local self-government45. The formulation 
provided by the Constitution of Belgium is different to some extent and determines the decentrali-
sation of powers in favour of provincial and communal bodies46. The purpose of this norm resem-
bles that of the Constitution of Greece’s analogous norm. The presumption of competence in favour 
of local self-government may be understood in the context of decentralisation. 

Exercising local self-government independently and under its own responsibility is an essential 
characteristic of local self-government. A principle of a unit of local self-government’s own respon-
sibility means implementing local objectives without the intervention of other subjects, especially 
those of the state. The unit of local self-government should exercise the right to administration on 
its own behalf, under its own responsibility, and by its elective bodies47.

A principle of own responsibility is expressed in the constitutions of many European states. The 
basic laws of Denmark48, Russia49, Armenia50, Austria51, Lithuania52, France53, Poland54, Germany 55 
and Slovenia56 set out the right of local self-government to decide on matters of local importance. 
However, there are some countries where constitutions do not stipulate the unit of local govern-
ment’s own responsibility, for example, Latvia, Switzerland, Azerbaijan, Belarus, Finland, Bosnia and 
Herzegovina and Spain. 

A principle of a unit of local self-government’s own responsibility implies the admissibility of 
control over the lawful administration of self-government, while deciding on matters of local im-
portance57. If state control goes beyond these limits and acquires the form of control in respect to 

44 BVerfGE 79, 153. 
45 Constitution of Greece, Article 102 (par 1).
46 Constitution of Belgium, Article 162 (par 3).
47 Pagenkopf, Hans. Kommunalrecht. Köln, Berlin, Bonn, München 1971, S. 46
48 Constitution of Denmark, Article 82.
49 Constitution of Russia, Article 130 (par 1) 
50 Constitution of Armenia, Article 104 (par 2).
51 Federal Constitutional Law of Austria, Article 118 (par 3,4).
52 Constitution of Lithuania, Article 120 (par 2)
53 Constitution of France, Article 72 (par 3).
54 Constitution of Poland, Article 16 (pa2).
55 Basic Law of Germany, Article 28 (par 2).
56 Constitution of Slovenia, Article 140 (par 1).
57Stober, Rolf. Kommunalrecht in der Bundesrepublik Deutschland. 3. Auflage, Stuttgart (u.a.) 1996. S.74 



141

Guarantees for Local Self-Government in European Constitutions

expediency, then the autonomy of local self-government will be violated. As for competences del-
egated by a state, control over lawful administration of self-government, as well as expediency, is 
admissible in this sphere as interests of the state are great here and the significance of objectives 
delegated goes beyond local limits. 

The standards described above are met by the constitutions of the majority of European coun-
tries. State control over the lawful administration of self-government in the course of deciding local 
matters is stipulated in the constitutions of the Czech Republic58, Lithuania59, Greece60, Poland61, 
Croatia62, Macedonia63, Portugal64, Serbia65, Slovenia66 and Hungary67. The Basic Law of Germany 
does not directly identify a form of control. However, it derives from Article 28 (Paragraph 2), which 
stipulates that communities should be guaranteed the right to regulate all local matters within 
the limits prescribed by law. Thus, a requirement for the lawful administration of self-government 
should be met and the extent of control should be appropriate. The Constitution of Iceland regu-
lates this issue similarly. The municipalities regulate their own affairs independently according to 
current laws68. The Constitution of Romania goes even further to strengthen the autonomy of self-
government. It grants the right to exercise control over the lawful administration of self-government 
to a prefect appointed by the government. In addition, the prefect suspends or abolishes acts issued 
by the local self-government only through courts69. 

The constitutions of some states, for example, Denmark, do not specify a form of control over lo-
cal self-administration70. It would be better if this sphere were decided on a constitutional level due 
to the quite complex and sensitive nature of interrelation between state and local administration. 

Further, it is not desirable if a constitution admits in one form or another state control over the 
expediency of units of local self-government in the course of managing matters of local importance, 
as this further increases the state power’s influence over the local administration. In Austria, the 
land has the power to examine the county’s financial activities and operations, which checks its 
thrift, efficiency and expediency71. In this respect, the Austrian model goes beyond supervising the 
county’s lawful administration, which does not reinforce the positions of local counties. Monitoring 

58 Constitution of Czech Republic, Article 101 (par 4).
59 Constitution of Lithuania, Article 13 (par 2).
60 Constitution of Greece, Article 102 (par 4).
61 Constitution of Poland, Article 171 (par 1).
62 Constitution of Croatia, Article 136.
63 Constitution of Macedonia, Article 115 (par 2); 117 (par 2).
64 Constitution of Portugal, Article 242 (par 1).
65 Constitution of Serbia, Article 192 (par 2)
66 Constitution of Slovenia, Article 144.
67 Constitution of Hungary, Article 44/a (“a”).
68 Constitution of Iceland, Article 78 (par 1).
69 Constitution of Romania, Article 122 (par 4).
70 Constitution of Denmark, Article 82.
71 Federal Constitutional Law of Austria, Article 119 (a) (par 2).
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the county’s finances is seen as crucial. The sphere of responsibility of a representative of the state 
power in French territorial units includes not only ensuring the observance of laws, but also the 
protection of national interests and administrative supervision72. This means that state control goes 
beyond the limits of supervision over the lawful activities carried out by units of self-administration. 
Decisions adopted by municipalities in the Netherlands can be annulled not only on the grounds 
of nonconformity with current laws, but also on the grounds of “public interests”73, which actually 
means increasing the extent of state supervision.

A directive set out in Article 120 of the Constitution of Belarus can be considered as an attempt to 
preserve the old Soviet centralised system. The article stipulates that local representative councils 
and executive bodies must implement the decisions adopted by superior state bodies. Although 
the constitution also speaks about supervision over the legality of the activities of units of self-
administration74, it does not change the general picture and leaves unlimited possibilities for state 
bodies to intervene in local affairs. 

It is not difficult to realise that a better alternative for the autonomy of the local self-admin-
istration is a model where state supervision is exercised at a minimum level. Increasing limits of 
state supervision may result in the unnecessary and groundless restraint of local self-administration 
independence. Managing local issues independently and under the responsibility of local authori-
ties is key for the self-administration from which the content could be derived75. The autonomy of 
self-administration consists of several significant elements including territorial, administrative and 
financial, taxing, human resources, planning and law-making issue. The territorial component of 
local self-government is founded on the idea that a self-government unit is a territorial corpora-
tion. Its activities are directed towards a certain territory that at the same time creates space for 
independent performance in the course of deciding matters of local importance. In our opinion, this 
issue is reflected in the constitutions of Belarus76, Ukraine77 and Cyprus78. 

Administrative autonomy means the powers of units of local self-administrative to regulate sys-
tems and activities of decision-making and executive bodies, of territorial units and of local enter-
prises and organisations79. Administrative independence is not absolute. The main issues related to 
local representative and executive bodies, local enterprises or organisations are often regulated on 
a legislative or constitutional level. However, these regulations should avoid excessive specifications 
that may turn into a breach of the right to self-government.

72 Constitution of France, Article 72 (par 6).
73 Constitution of Netherlands, Article 132 (par 4).
74 Constitution of Belarus, Article 122 (par 2,3).
75 Pagenkopf, Hans. Kommunalrecht. Köln, Berlin, Bonn, München 1971. S. 46 
76 Constitution of Belarus, Article 122 (par 1).
77 Constitution of Ukraine, Article 144 (par 1).
78 Constitution of Cyprus, Article 177. 
79 BVerfGE 91, 228, 238; Schmidt-Jortzig, Edzard. Kommunale Organisationshoheit. Staatliche Organisationsgewalt und körperschaftliche 
Selbstverwaltung, Göttingen 1979. S.26 ff.
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According to the Constitution of Hungary, local self-administrative bodies independently regulate 
managerial activities as prescribed by law and within the determined jurisdiction80. The administra-
tive autonomy of the self-government is guaranteed in Croatia where units of local and regional 
self-government are authorised to regulate the internal administration of their affairs by their own 
statutes and within the limits of their legislation81. The autonomy of self-administration is also stipu-
lated by the basic laws of Albania82, Serbia83 and Austria84. 

Planning certain directions independently is an important characteristic of self-administration. 
Independence in planning is demonstrated in planning territorial development, which acquires spe-
cial significance in the case of cities. The competence of local and regional units of self-administra-
tion in the sphere of urban development is highlighted in the Constitution of Croatia85. Autonomy 
in urban development and agriculture is guaranteed by the Basic Law of Macedonia86. According to 
Article 190 (Paragraph 2) of the Constitution of Serbia, an urban development plan is approved by 
a municipality. Apart from urban development, plans may be made in the following spheres: social, 
economic, etc. For example, the competence of municipalities in Azerbaijan covers the approval 
and implementation of social protection, developmental, economic development and local envi-
ronmental protection programs87.

Some post-Soviet countries, namely Belarus88 and Ukraine89, have similar formulations. 

Local self-government is unimaginable without financial guarantees. Without financial autono-
my, the effective management of local affairs is impossible. Financial autonomy is a power of local 
self-government granted to it in order to make decisions about expenditures and incomes inde-
pendently and in compliance with the law. A unit of local self-government is authorised to receive 
the corresponding financial guarantees since it is impossible to exercise the right to self-govern-
ment without at least minimal essential financing. The local self-government is authorised to get 
corresponding financial guarantees since without minimal financing it is impossible to achieve the 
desired influence over its activities. 

A violation of financial autonomy means actually infringing the essence of self-administration and 
we can add that a guarantee for financial autonomy is an integral part of its foundation90. 

80 Constitution of Hungary, Article 44/a (par 1/”e”).
81 Constitution of Croatia, Article 135.
82 Constitution of Albania, Article 113 (par 1/”e”).
83 Constitution of Serbia, Article 179.
84 Federal Constitutional Law of Austria, Article 118 (par 3/1). 
85 Constitution of Croatia, Article 134 (par 1,2).
86 Constitution of Macedonia, Article 115 (par 1); Article 117 (par 2).
87 Constitution of Azerbaijan, Article 144 (par 1/”7”, “8”, “9”). 
88 Constitution of Belarus, Article 121 (par 1).
89 Constitution of Ukraine, Article 143 (par 1).
90 Schmidt-Bleibtreu, Bruno/Klein, Franz. Kommentar zum Grundgesetz, 9. Auflage. Neuvied (u.a.) 1999. S.639
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Closely related to financial autonomy is independence on levying taxes, in other words, the right 
of the unit of self-government to impose and collect local taxes and payments. In this way, the local 
population shares the burden of expense for fulfilling objectives of local importance.

Issues related to the financial and tax spheres are so vital that even those constitutions that con-
tain too scanty regulations for local self-government emphasise them. Article 121 (Paragraph 3) of 
the Constitution of Finland stipulates the right of self-government to levy municipal taxes. Accord-
ing to the Constitution of Iceland, sources of municipal income are determined by law, as well as the 
right to decide whether or how to use these sources of income91. The Constitution of Sweden, which 
dedicates only a single article to self-administration, grants the right to local bodies to levy taxes to 
enable them to perform their tasks92. 

A number of constitutions envisage autonomy of local self-government in the financial and tax 
spheres, but ignore such important issues as guarantees for secured public funds. Article 72 (2) of 
the Constitution of France makes clear that territorial units enjoy financial and tax autonomy, but 
says nothing about the right of financial guarantees. 

The Constitution of Russia ensures the powers of units of local self-government to approve and 
execute the local budget, levy local taxes and duties, receive corresponding financial possibilities 
when the central government names certain objectives to be achieved and to receive compensa-
tion from the central government for any additional expenses arising from decisions made by cen-
tral public bodies93. However, like the Constitution of France, it does not state any guarantees for 
secured public funds for local self-government. The Constitution of Azerbaijan provides the same 
rights in Articles 144 and 146, but there are several deficiencies94.

In contrast, the Constitution of Poland stipulates the participation of territorial units in state in-
come to perform their duties, that is, it provides guarantees for secured public funds95. The suf-
ficiency of local budgets to perform local tasks and sources are determined by Article 142 of the 
Constitution of Spain. The Basic Law of Hungary grants the right to local self-government bodies to 
request extra assistance from the central government to enable them to fulfill their commitments96. 
Article 137 (Paragraph 2) of the Constitution of Croatia states the necessity of proportionality be-
tween revenues of units of local self-government and the authorities. 

The Basic Law of Germany stresses that a guarantee to self-administration includes bases for its 
financial accountability. These bases encompass tax revenues, which ensure the economic sufficien-
cy of the communities, and the right to determine tax rates97. Apart from the general guarantee, the 

91 Constitution of Iceland, Article 78 (par 2).
92 Constitution of Sweden, Article 7 (par 2).
93 Constitution of Russia, Article 132 (par 1, 2), Article 133. 
94 Constitution of Azerbaijan, Article 144 (par 1/”4” and “5”and pa 2), Article 146. 
95 Constitution of Poland, Article 167 (par 1).
96 Constitution of Hungary, Article 144/a (par 1 “c”).
97 Basic Law of Germany, Article 28 (par 2).
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law also stipulates that communities have the right to revenues from certain taxes and the right to 
receive compensations from the central government when the latter demands the establishment of 
institutions in communities (association of communities), which results in increased expenditures 
or reduced incomes98. 

In order to successfully realise objectives of local importance, it is necessary to legally regulate 
relations related to the execution of local tasks. The limits of the self-administration’s law-making 
authority are restricted to resolving local problems and are subject to strict demands for being law-
ful and in compliance with laws.

A group of constitutions, for instance, the constitutions of the Czech Republic99, Azerbaijan100 and 
the Netherlands101, grant the right to issue normative acts only to local representative bodies. It may 
be a positive phenomenon in the sense that empowering representative bodies may separate the 
functions of representative and executive bodies locally. However, the constitutions of many coun-
tries extend the range of the subjects that are authorised to issue normative acts. For example, local 
public organs, representative as well as executive, issue binding decisions in Belarus. At the same 
time, the council of deputies (representative body) can annul decisions issued by the executive that 
are not in compliance with the law102.

Some countries stipulate the adoption of basic local normative acts, which aim to regulate the 
activities of local self-government. Sometimes constitutions pronounce the adoption of local “con-
stitutions”, rules of regulations, charters, etc. 

Article 107 (Paragraph 3) of the Constitution of Luxembourg states that a council of a commune 
develops and adopts the rules of regulations of the commune. In Serbia, the highest legal act of a 
municipality is a statute adopted by a meeting of the municipality, which regulates important issues 
such as the tasks of the meeting, the organisational structure of municipal bodies, rules for execu-
tive body elections, etc103. 

Local self-government also means independence in deciding human resources, cultural and coop-
eration issues. The format of this paper does not allow us to examine these aspects more thoroughly. 
We have already discussed what elements are the most crucial for exercising local self-government.

A mere formulation of guarantees for self-government and their insertion in constitutions is in-
sufficient. A right tends to lose weight if its subject cannot defend its own legal positions. The unit 
of self-government should be given the powers to present its interests and to defend its rights in 
relation to other subjects and to appeal to a court.

98 Basic Law of Germany, Article 106 (par 5, 5(a), 6, 7).
99 Constitution of Czech Republic, Article 104 (par 3). 
100 Constitution of Azerbaijan, Article 145.
101 Constitution of Netherlands, Article 127.
102 Constitution of Belarus, Article 122 (par 1,3).
103 Constitution of Serbia, Article 191 (par 1).
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The most effective remedy against a breach of rights granted by constitutions is a constitutional 
complaint filed by units of self-administration. For example, when a legislator exhausts the local 
self-government and violates the constitution, the unit of local self-government will not be able 
to defend its own rights in courts that do not consider cases concerning the unconstitutionality of 
laws. Although a legal remedy for local self-government is ensured by the constitutions of Russia104, 
Azerbaijan105, Lithuania106 and Ukraine107, this right is incomplete as the unit of local self-govern-
ment lacks the ability to bring a constitutional complaint to a constitutional court.

In many European states, the unit of local self-government is empowered to file a constitutional 
complaint. However, it should be noted that the models of complaints and the competences of 
constitutional courts differ. A model, which can be called the “German model”, operates in some 
countries. Its characteristic is the fact that the unit of local self-government is not restricted by any 
instance of the right of self-government. 

The Basic Law of Germany grants the right to communities and the association of communities to 
file a constitutional complaint about the violation of a right stipulated in Article 28. In turn, Article 
28 contains all of the aspects of the right of self-government. This norm goes beyond guarantees of 
self-administration in terms of objectivity and ensures a subjective legal position. Hence, the insti-
tutional guarantee of self-administration is positioned qualitatively between the basic right and the 
objective guarantee. It is logical if we describe this as a qualified institutional guarantee108. The laws 
of lands can also become a subject of hearing before the constitutional court if it is impossible to 
appeal against them in a constitutional court of land. This means that a principle of subsidiary oper-
ates here. It is clear that communities and associations of communities are granted a broad range 
of remedies by the constitution. 

We can attribute the Polish set of regulations under the constitution to the German model. Ac-
cording to Article 191, the constitutive organs of units of local self-government are empowered 
to bring a case before a constitutional tribunal regarding the following matters: the conformity of 
statues and international agreements with the constitution, and the conformity of normative acts 
issued by the central government with the constitution and ratified international agreements and 
laws. Unfortunately, the constitution does not specify from what particular aspect the disputable 
act should be considered. Presumably, the hearing should touch upon the relations between a dis-
putable act and those constitutional norms that regulate local self-administration. The scope of the 
competence of the Polish tribunal is broader in contrast to that of the German Constitutional Court. 
It can adjudicate matters of a disputable act’s conformity with statutes and international agree-
ments. The constitution of a democratic state should meet international requirements in the part of 

104 Constitution of Russia, Article 133.
105 Constitution of Azerbaijan, Article 146.
106 Constitution of Lithuania, Article 122.
107 Constitution of Ukraine, Article 145
108 Pagenkopf, Hans. Kommunalrecht. Köln, Berlin, Bonn, München 1971. S.52
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local self-administration. As for the legality of a disputable act, the issue should be heard in common 
courts since there is no point burdening constitutional courts.

The Hungarian model, too, resembles the German one in terms of the power of the local self-
government to turn to a constitutional court to protect its rights109. The scope of jurisdiction of the 
Croatian Constitutional Court includes the consideration of violations of the rights of units of local 
and regional self-administration guaranteed by the constitution110. The Croatian model reduces to 
some extent the powers of the constitutional court by hearing the constitutionality of decisions 
adopted by state organs, units of local and regional self-government and other public agencies. The 
Austrian model is different. Here, the powers of the community to file with the constitutional court 
are limited. The community can file a complaint only in relation to certain legal acts. It can appeal 
against those decisions which are adopted by the bodies supervising communities111. Presumably, 
the constitutional court will be constrained by Article 119 (A) of the Constitutional Law in terms of 
content, which regulates state supervision. 

In result of our analysis, we can conclude that there is a group of constitutions that stipulates 
constitutional disputes only over competences. In this case, many important aspects of the rights 
of the local self-administration do not receive enough attention. Disputes over the competencies 
of central and local self-government bodies are decided by constitutional courts in Albania112, Bul-
garia113 and Macedonia114. The Serbian Constitutional Court hears disputes over competencies not 
only between central and local public bodies, but also between units of provincial and local self-
government115. 

Our paper was an attempt to present and discuss all of the important aspects of local self-govern-
ment that are subject to constitutional regulations. However, there is still a range of issues regulated 
by constitutions of European states. Unfortunately, we cannot cover them due to the format of this 
paper. We deliberately stayed away from studying the norms of the Constitution of Georgia, which 
refer to local self-government, as several very important changes are expected in the near future. 
We hope this paper will be useful for those working on new changes. 

109 Constitution of Hungary, Article 43 (par 2).
110 Constitution of Croatia, Article 128 (par 4).
111 Federal Constitutional Law of Austria, Article 139 (par 1).
112 Constitution of Albania, Article 131 (“d”).
113 Constitution of Bulgaria, Article 149 (par 1 “c”).
114 Constitution of Macedonia, Article 110 (par 5).
115 Constitution of Serbia, Article 167 (par 2, “2” and “3”).



148

Michael J. Glennon 

THE BLANK-PROSE CRIME OF 
AGGRESSION1

The original Publisher of the article is YJIL. Michael J. Glennon, The Blank-Prose Crime of Aggression, 35 YALE 
J. INT’L L. 71 (2010). Many thanks to the Yale Journal of International Law and Mr. Michael J. Glennon for 
granting the permission to reprint this article.

Michael J. Glennon*

Professor of International Law, The Fletcher School of Law and Diplomacy, Tufts University; 
Professeur Invité, University of Paris II, Panthéon-Assas. 

Law has to do with the governance of human conduct by rules. To speak of governing or directing 
conduct today by rules that will be enacted tomorrow is to talk in blank prose.

— Lon L. Fuller2

I. INTRODUCTION

On February l3, 2009, the Special Working Group on the Crime of Aggression (SWGCA), a group 
set up under the treaty establishing the International Criminal Court (ICC), announced a historic 
breakthrough.3 After five years of deliberation, the panel proclaimed it had finally reached agree-

1 The original Publisher of the article is YJIL. Michael J. Glennon, The Blank-Prose Crime of Aggression, 35 YALE J. INT’L L. 71 (2010). Many 
thanks to the Yale Journal of International Law and Mr. Michael J. Glennon for granting the permission to reprint this article.
2 LON L. FULLER, MORALITY OF LAW 53 (rev. ed. l969).
3 Int’l Criminal Court [ICC], Assembly of States Parties, Continuity of Work in Respect of the Crime of Aggression, ICC Doc. ICC-ASP/l/Res.l 
(Sept. 9, 2002).

* This Article draws upon a lecture delivered at the University of Paris II, Panthéon-Assas, on March 17, 2009. I thank Matthias A. Brae-
unlich, Elizabeth Dreeland, Bart Smit Duijzentkunst, and Jeremy Leong for research assistance, and Louis Aucoin, Julian Fernandez, Tom 
Franck, Larry Johnson, Ian Johnstone, Sean Murphy, Garth Schofield, and Charles Tieffer for comments. Views and mistakes are mine.
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ment on a draft definition of the crime of aggression.4 The treaty that set up the court, called the 
Rome Statute, provides for prosecution of that crime, but the framers of the Statute were unable 
to agree upon a definition. Prosecution of that crime was suspended until the Statute could be 
amended to include a definition.5 The Assembly of States Parties will take up the Working Group’s 
proposed definition at its Review Conference in May 20l0 in Kampala, Uganda.6

I suggest in this Article that the proposed definition would constitute a crime in blank prose—one 
that would run afoul of basic international human rights norms and domestic guarantees of due 
process in its disregard of the international principle of legality and related U.S. constitutional pro-
hibitions against vague and retroactive criminal punishment. The argument in favor of criminalizing 
aggression is, in Reinhold Niebuhr’s felicitous phrase, “a logic which derives the possibility of an 
achievement from its necessity.”7

Proponents appear to believe it is necessary that the crime of aggression be defined; therefore, 
they believe, the crime of aggression is perforce capable of being defined. But necessity, moral or 
otherwise, does not imply juridical achievability. Repeated efforts to define aggression foundered 
throughout the twentieth century as continuing political and cultural differences among states 
have prevented the formation of a consensus. Strong and weak states have long been sharply 
divided over when the use of force is appropriate and whether their own military and political 
leaders ought to be prosecuted for such an offense. The high level of specificity needed to impose 
individual criminal liability—as opposed merely to guide state conduct—has therefore proven 
unattainable.

The ambiguous definition now under consideration papers over those differences. Prosecution 
under it would turn upon factors that the law does not delineate, rendering criminal liability unpre-
dictable and undermining the law’s integrity. The proposed definition cannot be reconciled with the 
Rome Statute’s own requirement that the court apply the law consistently with internationally rec-
ognized human rights.8 The definition’s ambiguity broadens its potential reach to the point that, had 
it been in effect for the last several decades, every U.S. President since John F. Kennedy, hundreds of 
U.S. legislators and military leaders, as well as innumerable military and political leaders from other 
countries could have been subject to prosecution.

These difficulties, I further suggest, would be magnified by including the political roulette wheel 
that is the U.N. Security Council in the decision to prosecute, as some have urged. Excluding the 
Council, on the other hand, would create an irresolvable conflict with the Charter. That the United 
States is not a party to the Rome Statute does not render all this academic: U.S. military and politi-

4 U.N. Dep’t of Pub. Info., Press Conference on Special Working Group on Crime of Aggression (Feb. 13, 2009), http://www.icc-cpi.int/NR/
rdonlyres/9FCD3A51-6568-41DF-819F-5075C3857523/0/UNDOCPressConferenceonSWGCAENG.pdf.
5 Rome Statute of the International Criminal Court art. 5(2), July l7, l998, 2l87 U.N.T.S. 90 [hereinafter Rome Statute].
6 Press Release, ICC, Assembly of States Parties Concludes Its Eighth Session (Nov. 30, 2009), HYPERLINK http://www.icc-cpi.int/NR/exeres/
l56lAlD0-l6DE-4C78-A745-92ADA49A6A5A.htm http://www.icc-cpi.int/NR/exeres/l56lAlD0-l6DE-4C78-A745-92ADA49A6A5A.htm.
7 REINHOLD NIEBUHR, THE IRONY OF AMERICAN HISTORY 89 (Univ. Chi. Press 2008) (l952).
8 Rome Statute, supra note 4, art. 2l(3).
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cal leaders could still be prosecuted for the crime of aggression even if the United States maintains 
its position refusing to join. Given enduring political realities and the profound and continuing dif-
ferences among states concerning when the use of force is appropriate, the effort to criminalize 
aggression along the proposed lines therefore should be dropped.

Part II of this Article outlines the recurrent failure of efforts to define the concept of aggression 
and lays out the newly proposed definition. Part III describes the prohibition in international law 
and U.S. law against the creation of vague and retroactive crimes. Part IV evaluates the proposed 
definition by applying it to various historical incidents involving the use of force and then by meas-
uring its wording against the retroactivity prohibitions outlined in Part III. Part V assesses proposals 
concerning the potential role of the Security Council in prosecuting the crime, concluding that the 
inclusion of the Council in the prosecutorial procedure without Charter amendments would violate 
retroactivity restrictions, whereas its exclusion would violate the Charter. Part VI analyzes why the 
concept of aggression has been so difficult to define, suggesting that the impediments have been 
cultural and political rather than linguistic or legal. Finally, Part VII suggests that it would be in the 
interest of the United States to oppose adoption of the proposed definition in appropriate proceed-
ings of the Assembly of States Parties of the ICC, since its adoption might impose criminal liability 
on U.S. leaders even if the United States were to remain a nonparty.

II. A BRIEF HISTORY OF EFFORTS TO DEFINE AGGRESSION

A. From Kellogg-Briand to Nuremberg

The accusation of aggression has accompanied armed conflict for centuries,9 but international 
law did not prohibit states from engaging in aggression until the conclusion of the Kellogg-Briand 
Peace Pact in l928.10 Even then, the term was not defined11 or even used: the Pact outlawed “re-
course to war for the solution of international controversies,” and its parties “renounce[d] it, as an 
instrument of national policy in their relations with one another.”12 The Pact limited only the con-
duct of states party and contained no provision imposing criminal liability upon individuals. It was 
widely accepted and widely disregarded; all the major belligerents of World War II were parties to 
the Pact.

9 See generally ROBERT L. O’CONNELL, OF ARMS AND MEN: A HISTORY OF WAR, WEAPONS, AND AGGRESSION (l989).
10 General Treaty for Renunciation of War as an Instrument of National Policy art. I, Aug. 27, l928, 46 Stat. 2343, 94 L.N.T.S. 57 [hereinafter 
Treaty for Renunciation of War].
11 In l933, the Soviet Union proposed a definition of aggression at a conference on disarmament, but negotiations ended with no agree-
ment. See Matthias Schuster, The Rome Statute and the Crime of Aggression: A Gordian Knot in Search of a Sword, l4 CRIM. L.F. l, 4 (2003).
12 Treaty for Renunciation of War, supra note 9, art. I.
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After the war, sixteen defendants were tried before the International Military Tribunal at Nurem-
berg for the functional equivalent of the crime of aggression: “crimes against the peace.” Twelve 
were convicted.13 A crime against the peace was defined as “planning, preparation, initiation or 
waging of a war of aggression, or a war in violation of international treaties, agreements or as-
surances, or participation in a common plan or conspiracy for the accomplishment of any of the 
foregoing.”14 At the time, customary international law included no corresponding principle15 (nor, 
in my view, does it today16). Allied military tribunals convened in Germany under Control Council 
Law l017 also prosecuted such crimes, as did the International Military Tribunal for the Far East. This 
“Tokyo Tribunal” found Hideki Tojo, the Prime Minister of Japan during the Pearl Harbor attack, 
guilty of waging aggressive war and sentenced him to death.18 All told, the Tokyo Tribunal convicted 
twenty-three additional Japanese nationals of the crime of aggression, but provided no definition of 
the term.19 The trials following World War II were the first and only time that the crime of aggression 
has been prosecuted.20

This dearth of precedent, coupled with the ambiguity of the offense, explains in part the unease 
among some American jurists over the prosecution of Nazi leaders for “crimes against the peace.”21 
Justice William O. Douglas wrote that he “thought at the time and still think[s] that the Nuremberg 

13 l TRIAL OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNATIONAL MILITARY TRIBUNAL, NUREMBERG, l4 NOVEMBER l945-l OCTO-
BER l946, at 279-366 (l947) [hereinafter INT’L MILITARY TRIBUNAL]. In addition, sixteen Nuremberg defendants were convicted of war 
crimes, and sixteen were convicted of crimes against humanity. None was convicted only of a crime against the peace. Id.
14 Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis, Annex art. VI(a), Aug. 8, l945, 59 
Stat. l544, l547, 82 U.N.T.S. 279, 288. For the claim that this circular definition is inherently vague and devoid of any real meaning, see 
Schuster, supra note l0, at 32.
15 YORAM DINSTEIN, WAR, AGGRESSION AND SELF-DEFENCE ll8-l9 (2d ed. l994).
16 See infra notes l29, l65. But see R v. Jones [2006] UKHL l6, [2007] l A.C. l36 (consolidated appeals taken from multiple jurisdictions) 
(U.K.), where defendants, charged with damaging fuel tankers and trailers after sneaking onto a Royal Air Force base, argued that their 
actions were directed at preventing a crime of aggression (the bombing of Iraq) and therefore permissible under applicable British law. 
The Law Lords found that the crime of aggression is part of customary international law but not domestic law within the United King-
dom absent legislative incorporation. In so holding, the bench observed that “some states parties to the Rome Statute have sought an 
extended and more specific definition of aggression,” id. at l57, apparently unaware that the Statute set out no definition of either the 
act of aggression or the crime of aggression, and that a definition was then being sought not by “some states” but through a process that 
had been set in motion by the Rome Conference itself. In light of state practice, the bench’s assertion that the crime of aggression is part 
of contemporary customary international law is untenable. See infra note l4l.
17 Control Council Law No. l0, Dec. 20, l945, art. II, in l TRIALS OF WAR CRIMINALS BEFORE THE NUERNBERG MILITARY TRIBUNALS UNDER 
CONTROL COUNCIL LAW NO. l0, at xvi (l949).
18 Preparatory Comm’n for the ICC, Working Group on the Crime of Aggression, Historical Review of Developments Relating to Aggres-
sion, ¶¶ l-378, U.N. Doc. PCNICC/2002/WGCA/L.l (Jan. 24, 2002); see Noah Weisbord, Prosecuting Aggression, 49 HARV. INT’L L.J. l6l, l65 
(2008).
19 Schuster, supra note l0, at 6.
20 In none of the ad hoc international criminal tribunals was prosecution for the crime of aggression permitted; the statutes of the In-
ternational Criminal Tribunal for the Former Yugoslavia and the International Criminal Tribunal for Rwanda make no reference to crimes 
of aggression or crimes against the peace. See S.C. Res. 955, Annex, U.N. Doc. S/RES/955 (Nov. 8, l955) (establishing the International 
Criminal Tribunal for Rwanda); The Secretary-General, Report on Aspects of Establishing an International Tribunal for the Prosecution of 
Persons Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of the Former Yugoslavia, U.N. 
Doc. S/25704 (May 3, l993) (establishing the International Criminal Tribunal for the Former Yugoslavia).
21 Americans were not alone in harboring reservations about prosecuting the defendants for crimes against the peace. Professor André 
Gros, a member of the French delegation to the London Conference, opined that “[w]e think it will turn out that nobody can say that 
launching a war of aggression is an international crime—you are actually inventing the sanction.” KENNETH S. GALLANT, THE PRINCIPLE 
OF LEGALITY IN INTERNATIONAL AND COMPARATIVE LAW 82 (2009). When Gros expressed the wish that it be made a crime in the future, 
Sir David Maxwell Fyfe, the U.K. representative and attorney general, replied that “[w]e think that would be morally and politically desir-
able, but that is not international law.” Id. at 83.
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trials were unprincipled. Law was created ex post facto to suit the passion and clamor of the time.”22 
In his autobiography, Justice Douglas elaborated:

The difficulty with those trials was twofold: (l) By American standards, ex post facto laws are 
banned, and there was at the time no clear-cut crime of waging “an aggressive war.” True, sharp 
lawyers could spell it out from treaties and conventions. But criminal law by our standards must 
be clear, precise and definite so as to warn all potential transgressors. No international ban on ag-
gressive war had that precision and clarity. (2) The ban against “aggressive war” levied a penalty 
against the loser. As Stone said, [t]o be a winner, a nation under threats may have to move first 
or else be destroyed. . . . [T]he concept of “aggressive war” needs to be defined with precision to 
be a manageable affair under American criminal-law standards.23

Chief Justice Harlan Fiske Stone remarked that chief U.S. prosecutor Robert Jackson was “con-
ducting his high-grade lynching party in Nuremberg. I don’t mind what he does to the Nazis, but I 
hate to see the pretense that he is running a court and proceeding according to common law. This is 
a little too sanctimonious a fraud to meet my old-fashioned ideas.”24 He elsewhere wrote: “I wonder 
how some of those who preside at the trials would justify some of the acts of their own govern-
ments if they were placed in the status of the accused.”25 On a third occasion Chief Justice Stone 
specifically questioned “whether, under this new [Nuremberg] doctrine of international law, if we 
had been defeated, the victors could plausibly assert that our supplying Britain with fifty destroyers 
[in l940] was an act of aggression...”26 As a Supreme Court Justice, Jackson himself reflected upon 
the hypocrisy of the charge in light of the actions of the Soviet Union. “We say aggressive war is a 
crime,” he wrote President Truman in a private letter, “and one of our allies asserts sovereignty over 
the Baltic States based on no title except conquest.”27

One of America’s most thoughtful federal judges, Judge Charles E. Wyzanski, Jr., addressed the 
issue in detail. He wrote:

[T]he body of growing custom to which reference is made is custom directed at sovereign 
states, not at individuals. There is no convention or treaty which places obligations explicitly 
upon an individual not to aid in waging an aggressive war. Thus, from the point of view of the 
individual, the charge of a “crime against peace” appears in one aspect like a retroactive law. At 
the time he acted, almost all informed jurists would have told him that individuals who engaged 
in aggressive war were not in the legal sense criminals.

22 DÖNITZ AT NUREMBERG: A REAPPRAISAL l96 (H.K. Thompson, Jr. & Henry Strutz eds., l976).
23 WILLIAM O. DOUGLAS, THE COURT YEARS, l939-l975: THE AUTOBIOGRAPHY OF WILLIAM O. DOUGLAS 29 (l980) (some internal quota-
tion marks omitted).
24 ALPHEUS THOMAS MASON, HARLAN FISKE STONE: PILLAR OF THE LAW 7l6 (l956), quoting letter from Chief Justice Harlan Fiske Stone 
to Sterling Carr (Dec. 4, l945).
25 Id., quoting letter from Chief Justice Harlan Fiske Stone to Charles Fairman (Mar. 23, l945). l945).
26 Id., quoting Letter from Chief Justice Harlan Fiske Stone to Luther Ely Smith (Dec. 23, 1945).
27 R. CONOT, JUSTICE AT NUREMBERG 68 (l983), quoting letter from Justice Robert Jackson to President Harry Truman (Oct. l2, l945).
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. . . .

And what is most serious is that there is doubt as to the sincerity of our belief that all wars of 
aggression are crimes. A question may be raised whether the United Nations are prepared to sub-
mit to scrutiny the attack of Russia on Poland, or on Finland or the American encouragement to 
the Russians to break their treaty with Japan. Every one of these actions may have been proper, 
but we hardly admit that they are subject to international judgment.

These considerations make the second count of the Nuremberg indictment look to be of un-
certain foundation and uncertain limits.28

Judge Wyzanski went on to consider the possibility that the Nuremberg prosecution rested, 
in effect, upon “general principles of criminal law as derived from the criminal law of all civilized 
nations.”29 He responded that if that were indeed the basis for prosecution, 

it would be a basis that would not satisfy most lawyers. It would resemble the universally 
condemned Nazi law of June 28, l935, which provided: “Any person who commits an act which 
the law declares to be punishable or which is deserving of penalty according to the fundamental 
conceptions of the penal law and sound popular feeling, shall be punished.” It would fly straight 
in the face of the most fundamental rules of criminal justice--that criminal laws shall not be ex 
post facto and that there shall be nullum crimen et nulla poena sine lege--no crime and no pen-
alty without an antecedent law.

The feeling against a law evolved after the commission of an offense is deeply rooted. Dem-
osthenes and Cicero knew the evil of retroactive laws: philosophers as diverse as Hobbes and 
Locke declared their hostility to it; and virtually every constitutional government has some pro-
hibition of ex post facto legislation, often in the very words of Magna Carta, or Article I of the 
United States Constitution, or Article 8 of the French Declaration of [Human] Rights. The antago-
nism to ex post facto laws is not based on a lawyer’s prejudice encased in a Latin maxim. It rests 
on the political truth that if a law can be created after an offense, then power is to that extent 
absolute and arbitrary. To allow retroactive legislation is to disparage the principle of constitu-
tional limitation. It is to abandon what is usually regarded as one of the essential values at the 
core of our democratic faith.30

28 Charles E. Wyzanski, Jr., Nuremberg—A Fair Trial?, ATLANTIC MONTHLY, Apr. l946, at 66, 68; see also Ellis Washington, The Nuremberg 
Trials: The Death of the Rule of Law (in International Law), 49 LOY. L. REV. 47l, 500-0l (2003).
29 Compare Wyzanski’s prescient hypothetical, Wyzanski, supra note 27, at 67 (quoting INT’L MILITARY TRIBUNAL, supra note l2, at 65), 
with the actual qualification that later emerged in the human rights covenants, infra text accompanying notes 79-84, the latter of which 
permitted “the trial and punishment of any person for any act or omission which, at the time when it was committed, was criminal ac-
cording to the general principles of law recognized by the community of nations.” International Covenant on Civil and Political Rights art. 
l5(2), Dec. l2, l966, S. EXEC. DOC. E, 95-2 (l978), 999 U.N.T.S. l7l.
30 Wyzanski, supra note 27, at 67 (quoting Gesetz zur Änderung des Strafgesetzbuchs [Law on the Revision of the Criminal Code], June 28, 
l935, Reichsgesetzblatt [RGBl] I at 839 (F.R.G.)).
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B. The U.N. Charter

Meanwhile, the U.N. Charter, signed in l945, laid out new rules governing the use of force by 
states. The Charter framework is straightforward and takes the form of a broad prohibition, subject 
to two exceptions. The prohibition is set forth in Article 2(4): “All Members shall refrain in their 
international relations from the threat or use of force against the territorial integrity or political 
independence of any state, or in any other manner

inconsistent with the Purposes of the United Nations.”31 The two exceptions are set forth specifi-
cally in Article 5l, relating to the use of force in selfdefense, and more generally in Chapter VII, relat-
ing to authorization by the Security Council. Article 5l provides as follows:

Nothing in the present Charter shall impair the inherent right of individual or collective self-
defence if an armed attack occurs against a Member of the United Nations, until the Security 
Council has taken measures necessary to maintain international peace and security. Measures 
taken by Members in the exercise of this right of self-defence shall be immediately reported to 
the Security Council and shall not in any way affect the authority and responsibility of the Secu-
rity Council under the present Charter to take at any time such action as it deems necessary in 
order to maintain or restore international peace and security.32

Chapter VII permits the Security Council to authorize the use of force, subject to certain limita-
tions. First, under Article 39, the Council must “determine the existence of any threat to the peace, 
breach of the peace, or act of aggression.”33 Next, it must determine whether “measures not involv-
ing the use of armed force” authorized by Article 4l “would be inadequate or have proved to be 
inadequate.”34If these two conditions are met, the Council may then, under Article 42, “take such 
action by air, sea, or land forces as may be necessary to maintain or restore international peace and 
security. Such action may include demonstrations, blockade, and other operations by air, sea, or 
land forces of Members of the United Nations.”35

Two matters are worth noting in the Charter’s scheme. First, the Charter gives itself priority in the 
event that obligations imposed by it conflict with obligations imposed by another treaty. Article l03 
provides: “In the event of a conflict between the obligations of the Members of the United Nations 
under the present Charter and their obligations under any other international agreement, their ob-
ligations under the present Charter shall prevail.”36This provision is relevant to establishing whether 
the Security Council’s authority to determine the existence of aggression is concurrent, preemptive, 
or plenary.37

31 U.N. Charter art. 2, para. 4.
32 Id. art. 5l.
33 Id. art. 39.
34 Id. art. 4l.
35 Id. art. 42.
36 Id. art. l03.
37 See infra text accompanying notes l82-l86.
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Second, the term “aggression” is used twice in the Charter, in Article 39 and in paragraph l of 
Article l, which lists as one of the Charter’s purposes “the suppression of acts of aggression or other 
breaches of the peace.”38 Nowhere in the Charter, however, is “aggression” defined (the result of 
the successful opposition of the United States and the United Kingdom to defining the term during 
the relevant proceedings at Dumbarton Oaks and San Francisco).39

C. The General Assembly, International Law Commission, and Rome Conference

Faced with the Charter’s definitional void, the U.N. General Assembly in l946 unanimously reaf-
firmed40 the circular definition of aggression in the Nuremberg Charter.41 In the same measure, the 
Assembly asked the International Law Commission (ILC) to develop a Code of Offenses Against the 
Peace and Security of Mankind, but difficulties in defining aggression led the ILC to suspend that 
effort in l954.42

Following three unsuccessful efforts of its own to define the crime of aggression,43 in l974, the 
General Assembly finally defined aggression in Resolution 33l4, which was approved without a 
vote.44 While Resolution 33l4 gave only illustrative examples of what constituted aggression,45 it 
defined aggression as a violation of the use-of-force rules of Article 2(4) and Article 5l of the U.N. 
Charter,46 leaving matters for all intents and purposes where they were beforehand.47 The Resolu-

38 U.N. Charter art. l, para. l. The two provisions seem contradictory. Article l, paragraph l indicates that every act of aggression is a breach 
of the peace, whereas Article 39 lists acts of aggression and breaches of the peace as different offenses. Id.; id. art. 39.
39 The two delegations argued that no definition of aggression was necessary given that the concept of “breach of the peace” included 
“aggression.” The Chinese and Russian delegates acquiesced. See OSCAR SOLERA, DEFINING THE CRIME OF AGGRESSION 63 (2007).
40 G.A. Res. 95 (I), ¶ 3, U.N. Doc. A/236 (Dec. ll, l946).
41 Charter of the International Military Tribunal art. 6, Aug. 8, l945, 59 Stat. l546, 82 U.N.T.S. 284.
42 G.A. Res. 897 (IX), at 50, U.N. Doc. A/2890 (Dec. 4, l954).
43 See Weisbord, supra note l7, at l66.
44 G.A. Res. 33l4 (XXIX), Annex, U.N. Doc. A/RES/33l4 (Dec. l4, l974) [hereinafter Resolution 33l4].
45 Article 3 of the definition of aggression approved in Resolution 33l4 provides as follows: Any of the following acts, regardless of a dec-
laration of war, shall, subject to and in accordance with the provisions of article 2, qualify as an act of aggression:

(a) The invasion or attack by the armed forces of a State of the territory of another State, or any military occupation, however tempo-
rary, resulting from such invasion or attack, or any annexation by the use of force of the territory of another State or part thereof;

(b) Bombardment by the armed forces of a State against the territory of another State or the use of any weapons by a State against 
the territory of another State;

(c) The blockade of the ports or coasts of a State by the armed forces of another State; (d) An attack by the armed forces of a State on 
the land, sea or air forces, or marine and air fleets of another State;

(e) The use of armed forces of one State which are within the territory of another State with the agreement of the receiving State, 
in contravention of the conditions provided for in the agreement or any extension of their presence in such territory beyond the 
termination of the agreement; 

(f) The action of a State in allowing its territory, which it has placed at the disposal of another State, to be used by that other State for 
perpetrating an act of aggression against a third State;

(g) The sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries, which carry out acts of armed force 
against another State of such gravity as to amount to the acts listed above, or its substantial involvement therein. Id. Annex art. 3.

46 U.N. Charter arts. 2, para. 4, 5l. Article l of the definition in Resolution 33l4 provides that “[a]ggression is the use of armed force by a 
State against the sovereignty, territorial integrity or political independence of another State, or in any other manner inconsistent with the 
Charter of the United Nations, as set out in this Definition.” Resolution 33l4, supra note 43, Annex art. l.
47 Article 6 provides: “Nothing in this Definition shall be construed as in any way enlarging or diminishing the scope of the Charter, includ-
ing its provisions concerning cases in which the use of force is lawful.” Resolution 33l4, supra note 43, Annex art. 6.
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tion made no explicit reference to Chapter VII of the Charter or the Charter’s recognition of the “in-
herent right of . . . self-defense.”48 Rather, the possibility that a particular use of force might in fact 
be permitted under Chapter VII is presumably, under Resolution 33l4, to be taken into account only 
after a prima facie case of aggression has been made as the result of a first use of armed force.49 
Given that the U.N. Charter confers no legislative power upon the General Assembly, let alone the 
authority to amend the Charter, the Resolution sought only to provide guidelines for the Secu-
rity Council in considering whether certain state conduct might constitute aggression. Significantly, 
Resolution 33l4 made no explicit reference to individual criminal responsibility.50 Nonetheless, the 
Resolution has had a recurring presence in subsequent efforts to define aggression and, as will be 
seen, its terms provide the backbone of the SWGCA’s proposed definition.

In the l990s, in drawing up a Draft Code of Crimes Against the Peace and Security of Mankind and 
resuming the effort to define aggression, the ILC rejected the General Assembly’s definition because 
it considered it too vague to serve as a basis for the prosecution of a crime of aggression.51 The U.S. 
representative noted that the General Assembly “did not adopt this definition for the purpose of 
imposing criminal liability, and the history of this definition shows that it was intended only as a po-
litical guide and not as a binding criminal definition.”52 The U.K. representative, similarly, expressed 
“grave doubts” about a definition based on Resolution 33l4, a view that received wide support, even 
from governments that had consented to the resolution:

The United Kingdom agrees entirely with those members of the Commission who considered 
that a resolution intended to serve as a guide for the political organs of the United Nations is 
inappropriate as the basis for criminal prosecution before a judicial body. . . . The wording of the 
resolution needs careful adaptation in order to prescribe clearly and specifically those acts which 
attract individual criminal responsibility.53

Otherwise, the U.K. representative argued, it would operate retroactively and offend the princi-
ple of nullum crimen sine lege.54 The French representative had earlier voiced similar concerns: “[T]
he general view was that the Definition [of aggression in Resolution 33l4] was poorly drafted,” that 
it “had never been regarded as properly defining anything,” and had “no specific scope.”55 Should 
the ILC decide to tackle the matter again, he said, a “definition would probably prove to be an insur-

48 U.N. Charter art. 5l.
49 See Resolution 33l4, supra note 43; see infra text accompanying note ll2.
50 Article 5(2) of the definition approved by Resolution 33l4 provides that “[a] war of aggression is a crime against international peace. 
Aggression gives rise to international responsibility.” Resolution 33l4, supra note 43, Annex art. 5(2). However, it does not provide that ag-
gression gives rise to individual responsibility, nor does it indicate at what point an “act of aggression,” id., becomes a “war of aggression” 
and thus a “crime against international peace.” Id. Presumably, a “war of aggression” is a graver matter than a mere “act of aggression,” 
which is why the General Assembly designated only the former as a “crime.” Id. The SWGCA ignored this distinction.
51 See Report of the International Law Commission on the Work of Its 48th Session, U.N. GAOR, 5lst Sess., Supp. No. l0, at 9, U.N. Doc. A/5l/
l0 (l996); see also WILLIAM A. SCHABAS, AN INTRODUCTION TO THE INTERNATIONAL CRIMINAL COURT l35 (3d ed. 2007).
52 Documents of the 47th Session, [l995] 2 Y.B. Int’l L. Comm’n l, 39, U.N. Doc. A/CN.4/SER.A/l995/Add.l (Part l).
53 Id.
54 Id.
55 Summary Record of the 2237th Meeting, [l99l] l Y.B. Int’l L. Comm’n l95, 200, U.N. Doc. A/CN.4/SR.2237/l99l.
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mountable task for the Commission.”56 Thus, the ILC declined to define the term.57 The Commission 
produced a Draft Statute of the International Criminal Court that would have permitted prosecution 
of the crime of aggression, but which contained no definition.58 Concerns about the principle of 
legality, discussed below,59 permeated its debates.

The issue was not revisited until the Rome Conference that created the ICC. Over the opposi-
tion of the United States,60 the Rome Statute lists aggression as one of the four prosecutable of-
fenses.61 But the Statute’s drafters were unable to agree upon a definition, or upon what role, if 
any, the U.N. Security Council would play in prosecution of the crime. Leaving prosecution for the 
crime of aggression aspirational,62 the Rome Conference handed off the issue to its Preparatory 
Commission.63

The “supreme international crime,” as it was famously called by the Nuremberg tribunal,64 thus 
was left, at least temporarily, without force or effect. But the Preparatory Commission was unable 
to produce a definition and, after its final session in 2002, the Assembly of States Parties established 
the SWGCA to continue work with the objective of coming up with a definition for consideration at 
the Assembly’s review conference scheduled to convene in 20l0.65

56 Id.
57 Article l6 of the Draft Code provides, tautologically, that “[a]n individual who, as leader or organizer, actively participates in or orders 
the planning, preparation, initiation or waging of aggression committed by a State shall be responsible for a crime of aggression.” Report 
of the International Law Commission on the Work of Its 48th Session, supra note 50, at 83.
58 Report of the International Law Commission on the Work of Its 46th Session, at 2, U.N. Doc. A/49/355 (Sept. l, l994).
59 See infra text accompanying notes 70-l0l.
60 See, for example, the statement of U.S. Ambassador to the United Nations Bill Richardson:
[T]he United States strongly believes that the scope and definition of crimes and their elements need to be sufficiently elaborated. At the 
same time, we should avoid defining crimes that are not yet clearly criminalized under international law. Neither we nor the Court should 
seek to legislate new crimes that are not already established. For that reason, we believe it remains premature to attempt to define a 
crime of aggression for purposes of individual criminal responsibility—a task that even the International Law Commission ultimately left 
undone.
Statement by the Hon. Bill Richardson, U.S. Ambassador at the United Nations (June l7, l998), available at   HYPERLINK http://www.
un.org/icc/speeches/6l7usa.htm  http://www.un.org/icc/speeches/6l7usa.htm. See generally GALLANT, supra note 20; Christopher L. 
Blakesley, Obstacles to the Creation of a Permanent War Crimes Tribunal, l8 FLETCHER F. WORLD AFF. 77, 88-90 (l994); William A. Schabas, 
Perverse Effects of the Nulla Poena Principle: National Practice and the Ad Hoc Tribunals, ll EUR. J. INT’L L. 52l (2000).
61 Rome Statute, supra note 4, art. 5(l).
62 Id. art. 5(2).
63 For a concise review of proceedings in the Rome Conference and the Preparatory Committee, see Garth Schofield, The Empty U.S. 
Chair: United States Nonparticipation in the Negotiations on the Definition of Aggression, l5 HUM. RTS. BRIEF 20 (2007).
64 l TRIAL OF GERMAN MAJOR WAR CRIMINALS, NUREMBURG, 30 SEPTEMBER AND l OCTOBER l946, at l3 (l946) (“War is essentially an 
evil thing. Its consequences are not confined to the belligerent states alone, but affect the whole world. To initiate a war of aggression, 
therefore, is not only an international crime; it is the supreme international crime differing only from other war crimes in that it contains 
within itself the accumulated evil of the whole.”).
65 ICC, supra note 2. Meetings of the SWGCA were open not only to states party but to all interested states. The United States did not 
participate in these meetings.
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D. The Special Working Group on the Crime of Aggression

On February l3, 2009, the SWGCA reported the results of its work. It announced that “[a]fter five 
years of deliberation,” it had “produced draft amendments to the Rome Statute that would give 
the Court jurisdiction over the crime of aggression.”66 The SWGCA addressed separately the defini-
tion of the crime and the role of the Security Council in prosecuting it. Its draft amendments would 
amend Article 5 of the Rome Statute to insert the following definition of aggression:

l. For the purpose of this Statute, “crime of aggression” means the planning, preparation, initia-
tion or execution, by a person in a position effectively to exercise control over or to direct the 
political or military action of a State, of an act of aggression which, by its character, gravity and 
scale, constitutes a manifest violation of the Charter of the United Nations.

2. For the purpose of paragraph l, “act of aggression” means the use of armed force by a State 
against the sovereignty, territorial integrity or political independence of another State, or in 
any other manner inconsistent with the Charter of the United Nations. Any of the following 
acts, regardless of a declaration of war, shall, in accordance with United Nations General As-
sembly resolution 33l4 (XXIX) of l4 December l974, qualify as an act of aggression:
(a) The invasion or attack by the armed forces of a State of the territory of another State, or 

any military occupation, however temporary, resulting from such invasion or attack, or any 
annexation by the use of force of the territory of another State or part thereof;

(b) Bombardment by the armed forces of a State against the territory of another State or the 
use of any weapons by a State against the territory of another State;

(c) The blockade of the ports or coasts of a State by the armed forces of another State;
(d) An attack by the armed forces of a State on the land, sea or air forces, or marine and air 

fleets of another State;
(e) The use of armed forces of one State which are within the territory of another State with 

the agreement of the receiving State, in contravention of the conditions provided for in the 
agreement or any extension of their presence in such territory beyond the termination of 
the agreement;

(f) The action of a State in allowing its territory, which it has placed at the disposal of another 
State, to be used by that other State for perpetrating an act of aggression against a third State;

(g) The sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries, 
which carry out acts of armed force against another State of such gravity as to amount to 
the acts listed above, or its substantial involvement therein.67

The SWGCA’s report also included the following proposed amendment to Article 25(3) of the 
Rome Statute concerning individual criminal responsibility for an act of aggression: “In respect of 

66 ICC, Press Conference on Special Working Group on Crime of Aggression (Feb. l3, 2009), available at   HYPERLINK http://www.icc-
cpi.int/NR/rdonlyres/9FCD3A5l-6568-4lDF-8l9F-5075C3857523/ http://www.icc-cpi.int/NR/rdonlyres/9FCD3A5l-6568-4lDF-8l9F-
5075C3857523/0/UNDOCPressConferenceonSWGCAENG.pdf.
67 ICC, Assembly of States Parties, Report of the Special Working Group on the Crime of Aggression app. at ll-l2, ICC Doc. ICC-ASP/7/
SWGCA/2 (Feb. l2, 2009).
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the crime of aggression, the provisions of this article shall apply only to persons in a position effec-
tively to exercise control over or to direct the political or military action of a State.”68

Concerning the role, if any, of the Security Council in the decision to prosecute, the SWGCA was 
unable to come to a consensus. It summarized a range of various options; some included the Coun-
cil in the prosecutorial decision and others excluded it.69

The definition is scheduled to be considered for inclusion in the Statute at the Review Conference 
to be convened in Kampala in May 20l0.70

III. THE PRINCIPLE OF LEGALITY IN DOMESTIC AND INTERNATIONAL LAW

Lon Fuller articulated eight standards of legality under which laws might be evaluated.71 While 
these derive from Fuller’s conception of natural law, two are particularly relevant to the SWGCA’s 
proposed definition of the crime of aggression for they are well embedded in most domestic legal 
systems as well as in international law. These standards concern the prohibition on retroactivity and 
the requirement of legal clarity, or the absence of vagueness of the law.72

68 Id. app. at l3.
69 Its summary is as follows:
There are divergent views regarding a possible role for the United Nations Security Council prior to the initiation of an investigation by the 
Prosecutor. Some delegations consider the Prosecutor may only proceed with an investigation in respect of a crime of aggression if the 
Security Council has previously made a determination that an act of aggression has been committed by a State.

Other options under consideration foresee that in the absence of such a determination by the Security Council the Prosecutor may 
only proceed with an investigation if:

(a) The Security Council has adopted a resolution under Chapter VII of the Charter requesting the Prosecutor to proceed with an 
investigation;

(b) The Pre-Trial Chamber has authorized the commencement of the investigation in accordance with the procedure contained in 
article l5;

(c) The United Nations General Assembly has determined that an act of aggression has been committed; or
(d) The International Court of Justice has determined that an act of aggression has been committed.
Furthermore, some delegations posit that the absence of a determination of an act of aggression by the Security Council should not 

prevent the Prosecutor from proceeding with an investigation.
Press Release, ICC, Assembly of States Parties Concludes the Second Resumption of Its Seventh Session, ICC Doc. ICC-ASP-200902l3-

PR390-ENG (Feb. l3, 2009),   HYPERLINK http://www.icc-cpi.int/NR/rdon  http://www.icc-cpi.int/NR/rdonlyres/84lE4C4C-9093-467l-
9A20-3B3B80387F5E/0/ICCASPPressRelease200902l3PR390ENG.pdf.
70 See Press Release, supra note 5. Still, a tortuous procedure must be followed before the crime of aggression can actually be prosecuted 
with respect to a given defendant. See infra text accompanying notes 2l7-2l9.
71 FULLER, supra note l, at 46-8l.
72 Id. at 5l-65. Joseph Raz also opines that “all laws should be prospective, open and clear.” JOSEPH RAZ, THE AUTHORITY OF LAW 2l4 
(l979).
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A. The Prohibition on Retroactive Lawmaking

The principle of nonretroactivity mandates that legal rules be proclaimed publicly before they 
are applied. The principle’s ancient pedigree is reflected in various Latin maxims: nullum crimen 
sine lege (no crime without law), nulla poena sine lege (no penalty without law), and nullum cri-
men, nulla poena sine praevia lege poenali (no crime may be committed nor punishment imposed 
without a preexisting penal law). In continental law, the latter formulation traces to Feuerbach’s l8l3 
Bavarian Code;73 similar principles in Anglo-American law have flowed from the requirement of the 
Magna Carta that no freeman be deprived of liberty, property, protection of the laws, or life, except 
according to law.74 John Locke considered the requirement of prior notice so fundamental that he 
believed it applied not only to penal laws but also to property rights.75

Although the “principle of legality” is rarely referred to by that name in U.S. law,76 the prohibi-
tion on retroactive lawmaking is deeply enshrined in the American legal system. As early as l780, 
the Massachusetts Constitution provided that “[l]aws made to punish for actions done before the 
existence of such laws, and which have not been declared crimes by preceding laws, are unjust, op-
pressive, and inconsistent with the fundamental principles of a free government.”77 As construed 
by the U.S. Supreme Court, the U.S. Constitution establishes a bar to retroactive punishment.78 
This prohibition reflects concern that the politically disfavored can be harmed more easily with the 
imposition of retroactive rules than with the imposition of prospective ones. Also, retroactive laws 
generate social and economic instability, making it difficult to predict what conduct will be prohib-
ited and what will be permitted. The prohibition against ex post facto laws was considered so basic 
at the time of the Constitution’s framing that Justice Joseph Story, like Locke, believed it to apply to 
all retrospective laws, civil or criminal.79

Early human rights measures reaffirmed the principle of nonretroactivity. The Universal Declara-
tion of Human Rights provides that “[n]o one shall be held guilty of any penal offence on account of 
any act or omission which did not constitute a penal offence, under national or international law, at 
the time it was committed.”80 This provision is repeated in the International Covenant on Civil and 
Political Rights,81 but the following qualification is added: “Nothing in this article shall prejudice the 
trial and punishment of any person for any act or omission which, at the time it was committed, was 

73 JEROME HALL, GENERAL PRINCIPLES OF CRIMINAL LAW 34-35 (2005).
74 MAGNA CARTA art. 39 (l2l5).
75 JOHN LOCKE, TWO TREATISES OF GOVERNMENT AND A LETTER CONCERNING TOLERATION l60-6l (Ian Shapiro ed., Yale Univ. Press 
2003) (l690).
76 For the exceptional case, see United States v. Walker, in which a federal district court observed that the expression “has historically 
found expression in the [U.S.] criminal law rule of strict construction of criminal statutes, and in the constitutional principles forbidding 
ex post facto operation of the criminal law [and] vague criminal statutes . . . .” 5l4 F. Supp. 294, 3l6 (E.D. La. l98l).
77 MASS. CONST., pt. l, art. XXIV.
78 U.S. CONST. art. I, § 9, cl. 3.
79 3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES § l570 (Fred B. Rothman & Co. l999) (l833).
80 Universal Declaration of Human Rights art. ll(2), G.A. Res. 2l7A (III), at 7l, U.N. GAOR, 3d Sess., lst plen. mtg., U.N. Doc A/8l0 (Dec. l2, 
l948).
81 International Covenant on Civil and Political Rights art. l5(l), Dec. l2, l966, S. EXEC. DOC. E, 95-2 (l978), 999 U.N.T.S. l7l.
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criminal according to the general principles of law recognized by the community of nations.”82 The 
same prohibition and the same qualification appear in the European Convention on Human Rights83 
and a similar prohibition, not so qualified, appears in the American Convention on Human Rights.84 
The European Commission on Human Rights has noted that methods of statutory construction must 
comport with the requirement that the meaning of a statute was reasonably certain at the time a 
defendant’s conduct occurred.85

The principle of nonretroactivity has now been so widely recognized internationally—“virtually all 
states have accepted the rule of nonretroactivity of crimes and punishments”86 — that it has come 
to represent a general principle of law recognized by civilized nations.87 Indeed, Theodor Meron has 
written that it constitutes a peremptory norm: “The prohibition of retroactive penal measures is a 
fundamental principle of criminal justice and a customary, even peremptory, norm of international 
law that must be observed in all circumstances by national and international tribunals.”88

The Rome Statute reflects the importance of these principles. In Article 22, entitled “Nullum cri-
men sine lege,” the Statute provides that a “person shall not be criminally responsible under this 
Statute unless the conduct in question constitutes, at the time it takes place, a crime within the 
jurisdiction of the Court.”89 The Statute also guarantees the right “not [to] be subjected to arbitrary 
arrest or detention and . . . not [to] be deprived of liberty except on such grounds and in accord-
ance with such procedures as are established in th[e] Statute.”90 As will later be seen, the norms 
concerning retroactivity and vagueness are important because the Rome Statute requires that the 
ICC’s interpretation and application of the law “be consistent with internationally recognized hu-
man rights.”91

82 Id. art. l5(2).
83 European Convention on Human Rights art. 7, Nov. 4, l950, 2l3 U.N.T.S. 22l.
84 American Convention on Human Rights art. 9, Nov. 22, l969, O.A.S.T.S. No. 36, ll44 U.N.T.S. l23.
85 X. Ltd. and Y v. United Kingdom, App. No. 87l0/79, 28 Eur. Comm’n H.R. Dec. & Rep. 77, 8l (l982).
86 GALLANT, supra note 20, at 24l.
87 Rome Statute, supra note 4, art. 24; see also GALLANT, supra note 20, at 243 (“More than four-fifths of United Nations members (l62 of 
l92, or about 84 percent) recognize non-retroactivity of criminal definitions (nullum crimen) in their constitutions.”); M. Cherif Bassiouni, 
Human Rights in the Context of Criminal Justice: Identifying International Procedural Protections and Equivalent Protections in National 
Constitutions, 3 DUKE J. COMP. & INT’L L. 235, 29l (l993) (“The right to be protected from ex post facto laws is guaranteed in at least 
ninety-six national constitutions.”).
88 THEODOR MERON, WAR CRIMES LAW COMES OF AGE 244 (l998); see also GALLANT, supra note 20, at 8-9 (arguing that nonretroactiv-
ity of crimes and punishments is a rule of customary international law and also a general principle of law recognized by the community 
of nations).
89 Rome Statute, supra note 4, art. 22(l). The principle was construed, however, as requiring only “that penalties be defined in the draft 
statute of the Court as precisely as possible,” a far looser standard than required either by contemporary customary international law or 
U.S. law. Report of the Preparatory Committee on the Establishment of an International Criminal Court, at 63, U.N. Doc. A/5l/22 (l996) 
(emphasis added).
90 Rome Statute, supra note 4, art. 55(l)(d).
91 Id. art. 2l(3).
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B. The Requirement of Legal Clarity

Legal rules may not be so vague as to obscure their meaning and application. This is an important 
corollary of the prohibition against retroactivity. As Ward N. Ferdinandusse stated, “the essence of 
the principle of legality, that an individual may not be prosecuted for conduct she could not know 
was punishable, requires the law to be so clear as to make its consequences foreseeable.”92 It is now 
reasonable to conclude that the requirement of legal clarity is a general principle of international 
criminal law.93 As a result, a law that is impermissibly vague cannot be enforced in a criminal case. 
A vague law denies the defendant knowledge of whether his or her conduct is punishable; it is the 
functional equivalent of no law.94

In the United States, the requirement of legal clarity falls under the Constitution’s prohibition 
against any deprivation of life, liberty or property without due process of law.95 The Constitution’s 
Framers were explicit in their rejection of manipulable legal standards. James Madison put it thus:

It will be of little avail to the people that the laws are made by men of their own choice if the 
laws be so voluminous that they cannot be read, or so incoherent that they cannot be under-
stood; if they be repealed or revised before they are promulgated, or undergo such incessant 
changes that no man, who knows what the law is today, can guess what it will be tomorrow. 
Law is defined to be a rule of action; but how can that be a rule, which is little known, and less 
fixed?96

In U.S. constitutional jurisprudence, the “rule[s]” Madison described are considered to suffer 
from statutory vagueness.97 When people “of common intelligence must necessarily guess at its 
meaning,” a law is unconstitutionally vague.98 As early as l875, the Supreme Court forcefully stated 
the rationale for the doctrine. It said:

92 WARD N. FERDINANDUSSE, DIRECT APPLICATION OF INTERNATIONAL CRIMINAL LAW IN NATIONAL COURTS 238 (2006).
93 See, e.g., X. Ltd. and Y v. United Kingdom, App. No. 87l0/79, 28 Eur. Comm’n H.R. Dec. & Rep. 77, 8l (l982) (affirming that results of statu-
tory construction must meet the requirement that the meaning of the statute was reasonably certain at the time the defendant acted); 
Human Rights Comm., General Comment 29: States of Emergency (Article 4), ¶ 7, U.N. Doc. CCPR/C/2l/Rev.l/Add.ll (Aug. 2l, 200l) (stating 
that criminal law must be “limited to clear and precise provisions in the law that was in place and applicable at the time the act or omis-
sion took place”); BRUCE BROOMHALL, INTERNATIONAL JUSTICE AND THE INTERNATIONAL CRIMINAL COURT: BETWEEN SOVEREIGNTY 
AND THE RULE OF LAW 26 (2003).
94 The requirement of clarity is seen as including the requirement of specificity. On the principle of specificity in international law, see AN-
TONIO CASSESE, INTERNATIONAL CRIMINAL LAW 4l-43 (2d ed. 2008) (discussing the “principle of specificity”); and Alexandre Flückiger, 
The Ambiguous Principle of the Clarity of Law, in OBSCURITY AND CLARITY IN THE LAW: PROSPECTS AND CHALLENGES l2 (Anne Wagner 
& Sophie Cacciaguidi-Fahy eds., 2008). On the principle of legality as a fundamental aspect of German Basic Law, see NIGEL FOSTER & 
SATISH SULE, GERMAN LEGAL SYSTEM AND LAWS l72 (3d ed. 2002); and DONALD P. KOMMERS, THE CONSTITUTIONAL JURISPRUDENCE 
OF THE FEDERAL REPUBLIC OF GERMANY 5l (l997). On the principle of legal clarity in EU law, see JANNET A. PONTIER & EDWIGE BURG, EU 
PRINCIPLES ON JURISDICTION AND RECOGNITION AND ENFORCEMENT OF JUDGMENTS IN CIVIL AND COMMERCIAL MATTERS 94 (2004); 
and JUHA RAITIO, THE PRINCIPLE OF LEGAL CERTAINTY IN EC LAW 95 (2003).
95 U.S. CONST. amends. V, XIV.
96 THE FEDERALIST NO. 62, at 349 (James Madison) (Clinton Rossiter ed., l999).
97 Kolender v. Lawson, 46l U.S. 352 (l983). See generally Andrew E. Goldsmith, The Void- for-Vagueness Doctrine in the Supreme Court, 
Revisited, 30 AM. J. CRIM. L. 279 (2003).
98 Connally v. Gen. Constr. Co., 269 U.S. 385, 39l (l926).
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Laws which prohibit the doing of things, and provide a punishment for their violation, should 
have no double meaning. A citizen should not unnecessarily be placed where, by an honest error 
in the construction of a penal statute, he may be subjected to a prosecution . . . .99

The vagueness doctrine is thus directed at the unfairness of punishing a person who was not 
provided notice as to what conduct was prohibited. To meet constitutional requirements, a law 
must provide “sufficiently definite warning as to the proscribed conduct when measured by com-
mon understanding and practices.”100 A statute is also vague “if it authorizes or even encourages 
arbitrary and discriminatory enforcement.”101 Thus, a vagrancy statute was held void for vagueness 
“both in the sense that it ‘fails to give a person of ordinary intelligence fair notice that his contem-
plated conduct is forbidden by the statute,’ and because it encourages arbitrary and erratic arrests 
and convictions.”102

IV. APPLYING AND EVALUATING THE SWGCA’S DEFINITION OF AGGRESSION

There is little doubt, therefore, that modern international law, like U.S. law, prohibits vague and 
retroactive crimes. How does the SWGCA’s definition of the crime of aggression fare in light of this 
prohibition? One judge on the Tokyo Tribunal, Justice Henri Bernard of France, presaging justifica-
tions similar to those advanced by contemporary supporters of a broad, modern crime of aggres-
sion, argued that the content of international law was irrelevant: retroactivity concerns were inap-
posite with respect to crimes of aggression because those crimes “are inscribed in natural law.”103 
Any further notice that might be accorded by reiteration of that inscription in statute or treaty, ac-
cording to this theory, would therefore be duplicative and unnecessary.

Neither the Nuremberg Tribunal nor the Tokyo Tribunal accepted that approach; rather, the 
retroactivity problem as a legal impediment to the prosecutions was resolved by finding that the 
principle of nonretroactivity was not part of international law. The Nuremberg Tribunal found that 
the maxim nullum crimen sine lege “is not a limitation of sovereignty, but is in general a principle 

99 United States v. Reese, 92 U.S. 2l4, 2l9 (l875). The Court continued: “Every man should be able to know with certainty when he is com-
mitting a crime.” Id. at 220.
100 Jordan v. DeGeorge, 34l U.S. 223, 23l-32 (l95l); see also Giaccio v. Pennsylvania, 382 U.S. 399, 402-03 (l966) (“[A] law fails to meet the 
requirements of the Due Process Clause if it is so vague and standardless that it leaves the public uncertain as to the conduct it prohibits 
or leaves judges and jurors free to decide, without any legally fixed standards, what is prohibited and what is not in each particular case.”).
101 Hill v. Colorado, 530 U.S. 703, 732 (2000).
102 Papachristou v. City of Jacksonville, 405 U.S. l56, l62 (l972) (quoting United States v. Harriss, 347 U.S. 6l2, 6l7 (l954)).
103 United States v. Araki (Nov. l2, l948) (Bernard, J., dissenting), in l05 THE TOKYO MAJOR WAR CRIMES TRIAL: THE JUDGMENT, SEPARATE 
OPINIONS, PROCEEDINGS IN CHAMBERS, APPEALS AND REVIEW OF THE INTERNATIONAL MILITARY TRIBUNAL FOR THE FAR EAST l, l0 
(John R. Pritchard ed., Robert M.W. Kemper Collegium & Edwin Mellen Press l998) (l948) [hereinafter IMTFE PROCEEDINGS].
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of justice.”104 This disposition was probably a reasonable assessment of the state of international 
law at the time and provided an answer that was at least temporally correct to the objections of 
the sort voiced by Chief Justice Stone, Justice Douglas, and Judge Wyzanski. International law in 
this respect lagged behind domestic legal systems. International human rights norms, in treaties 
and customary law, had not yet emerged as significant restrictions on state actors; there did not 
exist at the time of the Nuremberg trials a general and widespread practice pursuant to which 
individuals had successfully asserted against states the right not to be subjected to retroactive 
punishment. The juridical situation today is vastly different. As indicated above,105 there can be no 
question that the prohibition against vague and retroactive penal measures is now a cornerstone 
of international law.

What the Nuremberg Tribunal meant by “a principle of justice” is not clear, but its words sug-
gest that the Tribunal was aware of the potential retroactivity problem, which arose at least in 
part from the absence of any applicable treaty or domestic law that provided notice.106 One must 
say “at least in part” because the problem was in fact broader: defendants before both the Nu-
remberg and Tokyo tribunals had a plausible claim to have been denied notice not only because 
the offense of a crime against the peace did not thitherto exist, but also because no tribunal then 
existed before which they might reasonably have expected to be tried for such crimes. Justice 
Robert Jackson’s famous rejoinder—that the defendants had been charged with crimes that had 
been recognized since the time that Cain slew Abel107 — is thus no answer to the claim that im-
punity could reasonably have been expected, whatever the merits of the charge, by virtue of the 
preexisting institutional vacuum at the international level that made prosecution impossible. No 
one had ever before been prosecuted for the crime of aggression. The absence of a preexisting 
“crime against the peace” was one strike against Nuremberg; the absence of a preexisting tribu-
nal was a second.108

In principle, these concerns about retroactivity would have no ineluctable application to the 
Rome Statute insofar as the Statute might create the crime of aggression, for, if sufficiently pre-
cise, the Statute itself would provide notice as to what conduct would henceforth be prosecut-
able. The Statute does so, for example, with respect to war crimes, which are delineated in Article 
8 and can be understood with reasonable reliability by persons of common intelligence. Article 

104 INT’L MILITARY TRIBUNAL, supra note l2, at 2l9.
105 See supra text accompanying notes 79-93.
106 The only international agreement earlier in force that even arguably permitted prosecution for planning or waging aggressive war was 
the Treaty of Versailles, which would have permitted trial of the German Kaiser “for a supreme offence against international morality and 
the sanctity of treaties.” Treaty of Peace art. 227, June 28, l9l9, 225 Consol. T.S. l88. However, he took refuge in the Netherlands, whose 
queen refused to extradite him. As noted earlier, see supra text accompanying note ll, the prohibition against aggressive war set out in the 
Kellogg-Briand Pact applied only to states; it did not purport to criminalize individual conduct or to require that states do so. See Treaty 
for Renunciation of War, supra note 9, art I. “It is hard to find a better example of . . . ‘void for vagueness’ than Article 227 of the Treaty 
of Versailles.” William A. Schabas, Origins of the Criminalization of Aggression: How Crimes Against Peace Became the “Supreme Interna-
tional Crime,” in THE INTERNATIONAL CRIMINAL COURT AND THE CRIME OF AGGRESSION l7, 2l (Mauro Politi & Giuseppe Nesi eds., 2004).
107 See Atrocities and War Crimes: Report from Robert H. Jackson to the President (June l0, l945), in l2 DEP’T ST. BULL. l07l, l075 (l945).
108 For a discussion of similar difficulties arising from the possible control of the prosecutorial process by the U.N. Security Council, see 
infra text accompanying notes l75-l8l.
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8 is, moreover, buttressed by an enormous corpus of customary and conventional law, as well as 
by myriad national statutes and cases that gradually have filled in the interstices within the law 
of war.109 A number of these treaties and customary norms are incorporated within Article 8.110 
While the danger of discriminatory or arbitrary prosecution under Article 8 has not been elimi-
nated with respect to war crimes, this incremental growth has reduced those risks considerably. 
Due process and legality concerns would thus be misdirected if the crime of aggression were 
defined with sufficient clarity to eliminate guesswork as to its meaning, or if the international 
administrative process leading to its prosecution circumscribed the discretion of decisionmakers 
with sufficient particularity as to preclude the possibility of retroactive prosecution or arbitrary 
and discriminatory enforcement.

But as defined by the SWGCA, the crime of aggression does not do so. The definition, suffering 
from overbreadth and vagueness, does not provide sufficient notice to potential defendants as to 
what conduct is permitted and what is proscribed. An elaboration follows.

A. The SWGCA Definition of “Act of Aggression”: A Historical Perspective

The SWGCA’s approach rests upon two definitions: one for “acts of aggression” and one for 
“crimes of aggression.”

To begin with the definition of an “act of aggression,” the term “means the use of armed force by 
a State against the sovereignty, territorial integrity or political independence of another State, or in 
any other manner inconsistent with the Charter of the United Nations.”111 It is significant that this 
definition of an act of aggression, as opposed to the definition of the crime of aggression, includes 
no exceptions for actions undertaken in self-defense or pursuant to Security Council approval. Even 
though the Security Council clearly authorized use of force against Iraq’s “territorial integrity” in 
l990,112 for example, that use would still constitute an act of aggression under the SWGCA’s defini-
tion. In this regard, a provision of the General Assembly’s definition in Resolution 33l4 may shed 
some light upon the breadth of the SWGCA’s definition: the “first use of armed force by a State 
in contravention of the Charter shall constitute prima facie evidence of an act of aggression.”113 
Resolution 33l4 aimed to set up an analytic framework in the first stage of which defenses were not 

109 See CONSTRAINTS ON THE WAGING OF WAR (Frits Kalshoven & Liesbeth Zevgeld eds., 3d ed. 200l); YORAM DINSTEIN, THE CONDUCT 
OF HOSTILITIES UNDER THE LAW OF INTERNATIONAL ARMED CONFLICT (2004); DOCUMENTS ON THE LAW OF WAR (Adam Roberts & 
Richard Guelff eds., 3d ed. 2000); JEAN-MARIE HENCKAERTS & LOUISE DOSWALD-BECK, CUSTOMARY INTERNATIONAL HUMANITARIAN 
LAW (2005).
110 See l M. CHERIF BASSIOUNI, THE LEGISLATIVE HISTORY OF THE INTERNATIONAL CRIMINAL COURT: INTRODUCTION, ANALYSIS, AND 
INTEGRATED TEXT OF THE STATUTE, ELEMENTS OF CRIMES AND RULES OF PROCEDURE AND EVIDENCE l52 (2005).
111 ICC, Assembly of States Parties, Discussion Paper on the Crime of Aggression Proposed by the Chairman, at 2, ICC Doc. ICC-ASP/7/
SWGCA/INF.l (Feb. l9, 2009).
112 Resolution 678 authorized “all necessary means” to “restore peace and security”, which includes use of force against Iraq’s territorial 
integrity. S.C. Res. 678, U.N. SCOR, 45th Sess., 2963d mtg., U.N. Doc. S/RES/678 (Nov. 29, l990).
113 Resolution 33l4, supra note 43, Annex art. 2. Article 2 is not included in the SWGCA definition.
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considered. Similarly, potential defenses are irrelevant in determining the existence of an act of ag-
gression under the SWGCA’s related definition.

The reference to “any other manner inconsistent with the Charter of the United Nations” in the 
SWGCA definition seems intended to underscore the breadth of the initial definition and to achieve 
the same effect as the wording of Article 2(4) of the Charter,114 which it parallels. It is intended, in 
other words, to broaden the scope of the prohibition, and not to include exceptions to the prohibi-
tion (concerning Security Council approval or the use of defensive force). The phrase “inconsist-
ent with the Charter” does not modify “the use of armed force by a State against the sovereignty, 
territorial integrity or political independence of another State”; to the contrary, the word “other” 
indicates that these three uses of armed force are themselves inconsistent with the Charter—even 
though it might turn out, upon further inquiry, that the use was defensive or authorized by the Se-
curity Council. This interpretation is confirmed by the definition of a “crime of aggression.” As will 
be seen, it is at that point that exceptions to the rule are recognized: a crime of aggression is an act 
of aggression that violates the Charter.

Curiously, therefore, as defined by the SWGCA, not all acts of aggression violate the Charter. Acts 
of aggression that are carried out in selfdefense and those authorized by the Security Council are 
permissible. An act of aggression can therefore be lawful under the Charter even though the Char-
ter itself provides that one of its prime purposes is “the suppression of acts of aggression.”115 Under 
the SWGCA definition, the bombing of Baghdad in l99l would have constituted a use of armed force 
against Iraqi sovereignty, and thus an act of aggression, even though it was authorized by the Se-
curity Council.116 Similarly, the overthrow of the Taliban government in Afghanistan by the United 
States in 200l would have constituted a use of armed force against the sovereignty of Afghanistan, 
and thus an act of aggression, even though it was permitted under Article 5l of the U.N. Charter.117 
In this respect, the SWGCA’s definition seems consistent with Resolution 33l4, which proclaims that 
“[n]o consideration of whatever nature, whether political, economic, military or otherwise, may 
serve as a justification for aggression.”118 In the SCWGA definition, no legal consideration may serve 
as a justification for aggression.

One way to evaluate whether the definitions of “act of aggression” and “crime of aggression” rec-
ommended by the SWGCA meet the requisite legal standards of specificity and clarity is to apply the 
SWGCA’s definitions to a few of the hundreds of instances in which force has been used since adop-
tion of the Charter. It might then be possible to determine whether the SWGCA’s definitions would 

114 U.N. Charter art. 2, para. 4.
115 U.N. Charter art. l, para. l.
116 S.C. Res. 678, U.N. Doc. S/RES/678 (Nov. 29, l990).
117 The Charter in plain terms recognizes the “inherent right” of states to use armed force in response to an armed attack. U.N. Charter 
art. 5l. Nowhere does it require that the attack in question come from a state. The Security Council itself on September l2, 200l seemingly 
underscored its recognition of that inherent right in unanimously adopting Resolution l368, in which it “unequivocally condemn[ed]” the 
previous day’s attacks as an act of “international terrorism” that was a “threat to international peace and security.” S.C. Res. l368, ¶ l, 
U.N. Doc. S/RES/l368 (Sept. l2, 200l).
118 Resolution 33l4, supra note 43, Annex art. 5(l).
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permit a prosecutor to determine objectively and impartially whether the use of armed force in 
question would constitute an act of aggression or a crime of aggression. I thus proceed to consider 
in some detail the number and variety of occasions on which force has been used in recent decades, 
as a means of assessing the breadth of the SWGCA’s definition. The incongruity of excluding legal 
defenses will become apparent upon examining those incidents, many of which involve claims of 
self-defense or prior Security Council approval.

L. ACTS OF AGGRESSION BY THE UNITED STATES

Paragraph 2 of the SWGCA’s definition sets out seven categories of military action in clauses (a) 
through (g) that constitute aggression. As detailed in a study by the Congressional Research Service, 
“the United States has utilized military forces abroad in situations of military conflict or potential 
conflict to protect U.S. citizens or promote U.S. interests” in “hundreds of instances.”119 Most of 
those instances fall within these seven categories. This

Section reviews a small sample of the more significant military activities undertaken by the Unit-
ed States since l945.

a. “Invasion or Attack” Under Paragraph 2(a)

Under paragraph 2(a), “[t]he invasion or attack by the armed forces of a State of the territory of 
another State” amounts to aggression. Many prominent U.S. military actions would have consti-
tuted aggression under this provision, beginning, most recently, with the U.S. invasion of Iraq, which 
commenced in March 2003. Troops from a number of other countries participated, including, most 
notably, the United Kingdom. The United States maintained that the invading forces acted with the 
approval of the Security Council.120 The principal reasons advanced for the invasion were to rid Iraq 
of weapons of mass destruction and to end Saddam Hussein’s support of terrorism.121

119 CONG. RESEARCH SERV., RL 32l70, INSTANCES OF USE OF UNITED STATES ARMED FORCES ABROAD, l798-2006 (2007), reprinted in 
THOMAS M. FRANCK, MICHAEL J. GLENNON & SEAN D. MURPHY, FOREIGN RELATIONS AND NATIONAL SECURITY LAW 652, 652 (2007).
120 Letter from John D. Negroponte, U.S. Permanent Representative to the Sec. Council, to the President of the Sec. Council, U.N. Doc. 
S/2003/35l (Mar. 2l, 2003); see U.N. Doc. S/PV.4726 (Resumption l), at 25 (Mar. 27, 2003) (statement of John D. Negroponte, U.S. Perma-
nent Representative to the Sec. Council) (“Resolution 687 (l99l) imposed a series of obligations on Iraq that were the conditions of the 
ceasefire. It has long been recognized and understood that a material breach of those obligations removes the basis of the ceasefire and 
revives the authority to use force under Resolution 678 (l990).”).
121 RICHARD N. HAASS, WAR OF NECESSITY, WAR OF CHOICE: A MEMOIR OF TWO IRAQ WARS 230 (2009); THOMAS E. RICKS, FIASCO: THE 
AMERICAN MILITARY ADVENTURE IN IRAQ, 2003 TO 2005, at 6l (2007).
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U.S. military operations against Afghanistan, initiated in October 200l, would also have consti-
tuted aggression under this paragraph. Joined again by the United Kingdom, the U.S. action was 
taken in response to the September ll, 200l attacks by al-Qaeda on the World Trade Center and the 
Pentagon. Tens of thousands of troops of the United States and its allies remained in Afghanistan at 
the start of 2009.122

Three military actions carried out by the United States in the Caribbean would have qualified 
as aggression, the most recent being the U.S. invasion of Panama in December l989. The invasion 
deposed Panama’s head of state, Manuel Noriega, and followed an alleged attack on several U.S. 
servicemen. Safeguarding the lives of U.S. citizens living in Panama was one of the justifications 
given by President George H.W. Bush for the invasion.123

This followed, six years earlier, the U.S. invasion of Grenada by the United States in October l983. 
It, too, amounted to aggression under this provision. Grenada had been constructing an airstrip 
with the assistance of Cuban personnel that officials of the Reagan Administration claimed could 
be used for Soviet military aircraft.124 The Administration asserted that when civil strife broke out 
on the island, the lives of U.S. medical students at St. George’s University were endangered.125 The 
U.N. General Assembly adopted a resolution deploring “the armed intervention in Grenada, which 
constitutes a flagrant violation of international law and of the independence, sovereignty and ter-
ritorial integrity of that State.”126

The U.S. invasion of the Dominican Republic in April l965 also constituted aggression. Tens of 
thousands of U.S. military personnel landed to evacuate citizens of the United States and other 
countries from the capital, Santo Domingo. The action was initiated, according to official U.S. an-
nouncements, to protect the lives of foreign visitors, although President Lyndon Johnson apparently 
was primarily concerned about the establishment of “another Cuba” after forces of the deposed 
government suffered setbacks in military clashes with opposition forces.127

Finally, the use of force by the United States against Cambodia in l970 represented aggres-
sion under this provision. During the spring and summer of l970, elements of the U.S. military 
and forces of South Vietnam engaged in around a dozen major operations using ground combat 
troops and artillery units backed by air support. These operations aimed to weaken forces of 

122 SETH G. JONES, IN THE GRAVEYARD OF EMPIRES: AMERICA’S WAR IN AFGHANISTAN 30l (2009); WILLIAM MALEY, THE AFGHANISTAN 
WARS l83 (2d ed. 2009).
123 See generally KEVIN BUCKLEY, PANAMA l83 (l99l); ROBERT H. COLE, OPERATION JUST CAUSE: THE PLANNING AND EXECUTION OF 
JOINT OPERATIONS IN PANAMA FEBRUARY l988-JANUARY l990, at ll (l995).
124 See generally Francis A. Boyle et al., International Lawlessness in Grenada, 78 AM. J. INT’L L. l72 (l984); Christopher C. Joyner, The 
United States Action in Grenada: Reflections on the Lawfulness of Invasion, 78 AM. J. INT’L L. l3l (l984); John Norton Moore, Grenada 
and the International Double Standard, 78 AM. J. INT’L L. l45 (l984); Detlev F. Vagts, International Law Under Time Pressure: Grading the 
Grenada Take-Home Examination, 78 AM. J. INT’L L. l69 (l984).
125 MARK ADKIN, URGENT FURY: THE BATTLE FOR GRENADA: THE TRUTH BEHIND THE LARGEST U.S. MILITARY OPERATION SINCE VIETNAM 
87-88 (l989); LEE E. RUSSELL & M. ALBERT MENDEZ, GRENADA l983, at 6 (l985).
126 G.A. Res. 38/7, art. l, U.N. Doc. A/RES/38/7 (Nov. 2, l983).
127 See generally RUSSELL CRANDALL, GUNBOAT DEMOCRACY: U.S. INTERVENTIONS IN THE DOMINICAN REPUBLIC, GRENADA, AND PAN-
AMA (2006); ABRAHAM F. LOWENTHAL, THE DOMINICAN INTERVENTION (l994).
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North Vietnam and the Viet Cong that had enjoyed sanctuary under the neutralist Prince Noro-
dom Sihanouk.128

b. “Bombardment” Under Paragraph 2(b)

Under paragraph 2(b), “[b]ombardment by the armed forces of a State against the territory of 
another State or the use of any weapons by a State against the territory of another State” amounts 
to aggression. Numerous U.S. military actions would have constituted aggression under this provi-
sion, including, most recently, U.S. drone missile attacks against targets in Pakistan initiated dur-
ing 2008. Between the summer of 2008 and January 2009, remotely piloted missiles operated by 
the Central Intelligence Agency carried out more than thirty missile attacks against members of al-
Qaeda and other terrorist suspects deep in their redoubts on the Pakistani side of the border with 
Afghanistan.129 

During the 2003 invasion of Iraq and military operations against Afghanistan, commenced in Oc-
tober 200l, the United States also carried out extensive bombing campaigns, both of which consti-
tuted aggression under this provision.

The l999 NATO bombing operations against Yugoslavia in connection with Kosovo also amounted 
to aggression under this provision. The air strikes lasted from March 24, l999 to June ll, l999. The 
bombing campaign involved approximately one thousand aircraft operating from air bases in Italy, 
and the aircraft carrier USS Theodore Roosevelt stationed in the Adriatic Sea. Cruise missiles were 
also used.130

Three additional instances of this type of aggression occurred during the Clinton Administra-
tion. The first involved U.S. air strikes against Afghanistan and Sudan in l998 following attacks 
on U.S. embassies in Kenya and Tanzania.131 The United States launched surprise air attacks on 
August 20, l998 against six sites in Afghanistan and one in Sudan that were described by Clinton 
Administration officials as key bases used by the Islamic terrorists who were behind explosions at 
U.S. embassies in Kenya and Tanzania earlier that month. Between seventy-five and one hundred 
Tomahawk cruise missiles were used.132 The second involved U.S. air strikes against Iraq in l993, 
following the assassination attempt on President George H.W. Bush. In June l993, the Clinton 
Administration used twenty-three cruise missiles to destroy an intelligence headquarters in Bagh-
dad after a reported assassination attempt on the former President while he was visiting Kuwait 

128 See generally JOHN M. SHAW, THE CAMBODIAN CAMPAIGN: THE l970 OFFENSIVE AND AMERICA’S VIETNAM WAR (2005); WILLIAM 
SHAWCROSS, SIDESHOW: KISSINGER, NIXON AND THE DESTRUCTION OF CAMBODIA (l979).
129 Richard A. Oppel Jr., Strikes in Pakistan Underscore Obama’s Options, N.Y. TIMES, Jan. 23, 2009, at A8.
130 See generally MICHAEL J. GLENNON, LIMITS OF LAW, PREROGATIVES OF POWER: INTERVENTIONISM AFTER KOSOVO (200l).
131 See generally LAWRENCE WRIGHT, THE LOOMING TOWER: AL-QAEDA AND THE ROAD TO 9/ll (2006).
132 Joseph Fitchett, ‘Not Just Retaliation, but Also an Act of Self-Defense’: U.S. Attacks Terror Sites in Afghanistan and Sudan, N.Y. TIMES, 
Aug. 2l, l998,   HYPERLINK http://www.nytimes.com/l998/08/  http://www.nytimes.com/l998/08/2l/news/2liht-terr.t.html.
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in April l993.133 The third involved the bombing of Iraq by U.S. and allied military operations dur-
ing the First Gulf War from January to February l99l. The bombing followed the occupation of 
Kuwait by Iraqi forces and was authorized by the U.N. Security Council.134 The United States was 
joined by a number of allies.

The l989 invasion of Panama and the l983 invasion of Grenada by the United States also involved 
bombardment; both constituted aggression under the SWGCA definition.

Finally, the U.S. bombing of North Vietnam during the Vietnam War, from August l964 through 
l973, also constituted aggression according to this definition. Between the claimed attacks on U.S. 
destroyers in the Gulf of Tonkin in August 2, l964, and the January 27, l973 ceasefire declared by 
North Vietnam and the United States, the armed forces of the United States dropped 7,078,032 
tons of bombs on targets in North Vietnam.135

c. “Blockade” Under Paragraph 2(c)

Under paragraph 2(c), the “blockade of the ports or coasts of a State by the armed forces of an-
other State” amounts to aggression. The U.S. blockade of Cuba during the October l962 Cuban mis-
sile crisis136 (which President John F. Kennedy called a “quarantine”) constituted aggression under 
this provision, as did the U.S. blockade of the Dominican Republic during the l965 invasion in which 
some forty-one U.S. naval vessels participated.

d. Attack on Land, Sea, or Air Forces Under Paragraph 2(d)

Under paragraph 2(d), “[a]n attack by the armed forces of a State on the land, sea or air forces, 
or marine and air fleets of another State” amounts to aggression. Many of the U.S. military actions 
described above would have constituted aggression under this provision, including the U.S. use of 
force against the armed forces of Iraq during the 2003 invasion, the Taliban during the 200l invasion 
of Afghanistan, the armed forces of Iraq during the l99l invasion, the armed forces of Panama during 
the l989 invasion, the armed forces of Grenada during the l983 invasion, and the armed forces of 
North Vietnam during the Vietnam War.

133 Eric Schmitt, 16 of 23 Missiles Reportedly Hit Main Target, N.Y. TIMES, June 28, l993, at Al.
134 S.C. Res. 678, U.N. SCOR, 45th Sess., 2963d mtg., U.N. Doc. S/RES/678 (Nov. 29, 1990).
135 See generally PHILLIP P. DAVIDSON, VIETNAM AT WAR: THE HISTORY: l946-l975 (l99l); STANLEY KARNOW, VIETNAM: A HISTORY (l997).
136 See generally GRAHAM T. ALLISON & PHILIP ZELIKOW, ESSENCE OF DECISION: EXPLAINING THE CUBAN MISSILE CRISIS (l999).
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e. Sending of Armed Groups To Carry Out Acts of Armed Force Against Another State Under 
Paragraph 2(g)

Under paragraph 2(g), “[t]he sending by or on behalf of a State of armed bands, groups, irregu-
lars or mercenaries, which carry out acts of armed force against another State of such gravity as to 
amount to the acts listed above, or its substantial involvement therein,” amounts to aggression. 
U.S. support for the Contras in Nicaragua in the l980s constituted aggression under this provision. 
The United States openly provided assistance to forces seeking to overthrow the Sandinista govern-
ment of Nicaragua.137 The International Court of Justice found that the principle articulated in the 
paragraph 2(g) provision represented customary international law and that the United States was in 
breach of the prohibition.138 The U.S. invasion of Cuba at the Bay of Pigs in April l96l also amounted 
to aggression under this provision. The United States actively supported Cuban insurgents who 
landed on the Cuban mainland in an effort to overthrow the government of Fidel Castro.139

2. ACTS OF AGGRESSION BY OTHER STATES

Lest it be concluded that the United States is the only state whose actions bring it within the 
scope of the proposed definition, note that many other states also have engaged in conduct that 
would constitute aggression under the SWGCA’s definition. The High-Level Panel, set up by Secre-
tary- General Kofi Annan to reconsider the role of the United Nations in the world, found violations 
of the Charter’s use-of-force rules so numerous as to defy quantification.140 By one count, the Panel 
said, from l945 to l989 “force was employed 200 times, and by another count, 680 times.”141 Other 
studies have reported similar results.142 Space permits only a brief survey of these incidents. 

137 See generally REPORT OF THE CONGRESSIONAL COMMITTEES INVESTIGATING THE IRAN- CONTRA AFFAIR, H.R. REP. NO. l00-433, S. 
REP. NO. l00-2l6 (l987).
138 Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.), l986 I.C.J. l4, l23-26 (June 27).
139 See generally ARTHUR M. SCHLESINGER, JR., A THOUSAND DAYS: JOHN F. KENNEDY IN THE WHITE HOUSE (l965).
140 “For the first 44 years of the United Nations,” the Panel concluded, “Member States often violated [the Charter] rules and used military 
force literally hundreds of times, with a paralyzed Security Council passing very few Chapter VII resolutions and Article 5l rarely providing 
credible cover.” Report of the High-Level Panel on Threats, Challenges, and Change, A More Secure World: Our Shared Responsibility, U.N. 
Doc. A/59/565 (Dec. 2, 2004).
141 Id. at l40 n.l04.
142 See, e.g., ARTHUR M. WEISBURD, USE OF FORCE: THE PRACTICE OF STATES SINCE WORLD WAR II (l997). Weisburd counted one hun-
dred interstate wars between l945 and l997. K.J. Holsti counted thirty-eight between l945 and l995. K.J. HOLSTI, THE STATE, WAR, AND 
THE STATE OF WAR 24 (l996). The Correlates of War Project has counted twenty-three between l945 and l997. Meredith Reid Sarkees, 
The Correlates of War Data on War: An Update to 1997, l8 CONFLICT MGMT. & PEACE SCI. l23, l35 (2000). Herbert K. Tillema counted 690 
overt foreign military interventions between l945 and l996. Herbert K. Tillema, Risks of Battle and the Deadliness of War: International 
Armed Conflicts: l945-l99l (Apr. l6, l996) (unpublished manuscript), quoted in Peter Wallensteen, New Actors, New Issues, New Actions, 
in INTERNATIONAL INTERVENTION: NEW NORMS IN THE POST-COLD WAR ERA? 5, 6 (Peter Wallensteen ed., l997). A report by the Carter 
Center in February, l998 identified thirty “major ongoing wars.” Carter Ctr., Conflict Resolution Update: Update on World Conflicts (Feb. 
9, l998). See generally GLENNON, supra note l29, at 67-l00.



172

Michael J. Glennon

Most recently, the August 2008 Russian invasion of Georgia constituted an “invasion or attack 
by the armed forces of [Russia] of the territory of [Georgia]” under paragraph 2(a), and “[a]n at-
tack by the armed forces of [Russia] on the land . . . forces . . . of [Georgia]” under paragraph 2(d). 
The war began on August 7, when Georgia attacked Russian-backed separatists in Tskhinvali, the 
capital of South Ossetia.143 Russia responded by sending troops into South Ossetia and Abkhazia, 
and then driving deep into Georgia.144 The l979 Soviet invasion of Afghanistan constituted ag-
gression under several of its provisions: it was an “invasion or attack by the armed forces of [the 
Soviet Union] of the territory of [Afghanistan]” under paragraph 2(a), a “[b]ombardment by the 
armed forces of [the Soviet Union] against the territory of [Afghanistan]” under paragraph 2(b), 
and “[a]n attack by the armed forces of [the Soviet Union] on the land... forces... of [Afghanistan]” 
under paragraph 2(d).145

In many other instances world powers besides the United States engaged in aggression, under 
this definition. The l982 invasion of the Falklands constituted an “invasion or attack by the armed 
forces of [Argentina] of the territory of [the United Kingdom]” under paragraph 2(a).146 The l956 
invasion by France, the United Kingdom, and Israel of Egypt during the Suez crisis represented an 
“invasion or attack by the armed forces” of France, the United Kingdom, and Israel of the territory 
of Egypt under paragraph 2(a), a “[b]ombardment by the armed forces” of France, the United King-
dom, and Israel against the territory of Egypt under paragraph 2(b), and “[a]n attack by the armed 
forces” of France, the United Kingdom, and Israel on the land forces of Egypt under paragraph 
2(d).147 And France’s l979 invasion of the Central African Republic, deposing Jean-Bedel Bokassa, 
constituted an “invasion or attack by the armed forces” of France of the territory of the Central 
African Republic under paragraph 2(a).148

Three additional military operations, sometimes said to have been undertaken for humanitarian 
reasons, also involved an “invasion or attack,” and thus aggression, under paragraph (a). These were 
the l979 invasion of Uganda by Tanzania, in which forces under the command of President Julius 
Nyerere deposed Ugandan dictator Idi Amin and installed Milton Obote; the l979 invasion of Cam-
bodia by Vietnam, deposing the despot Pol Pot; and India’s l97l invasion of East Pakistan, which put 
an end to ruthless oppression, torture, rape, and looting of property.149

Finally, North Vietnamese military actions against South Vietnam from l960 through l975 consti-
tuted an “invasion or attack by the armed forces of [North Vietnam] of the territory of [South Viet-

143 l INDEP. INT’L FACT-FINDING MISSION ON THE CONFLICT IN GEOR., REPORT 5 (2009),  HYPERLINK http://www.ceiig.ch/pdf/IIFFMCG_
Volume_I.pdf   http://www.ceiig.ch/pdf/IIFFMCG_Volume_I.pdf.
144 Anne Barnard, Andrew E. Kramer & C.J. Chivers, Russians Push Past Separatist Area To Assault Central Georgia, N.Y. TIMES, Aug. l0, 
2008,   HYPERLINK http://www.nytimes.com/2008/08/ll/world/  http://www.nytimes.com/2008/08/ll/world/europe/llgeorgia.html; 
see also supra note l42.
145 For comprehensive accounts of the Soviet invasion, see GREGORY FEIFER, THE GREAT GAMBLE: THE SOVIET WAR IN AFGHANISTAN 
(2009); and EDWARD GIRARDET, AFGHANISTAN: THE SOVIET WAR (l986).
146 See generally Lawrence Freedman, The War of the Falkland Islands, 1982, 6l FOREIGN AFF. l96 (l982).
147 See generally KEITH KYLE, SUEZ: BRITAIN’S END OF EMPIRE IN THE MIDDLE EAST (2003). 
148 See GLENNON, supra note l29, at 73.
149 Id. at 72-74, 80.
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nam]” under paragraph 2(a), and Israel’s l98l attack on the Osirak reactor in Iraq constituted a “[b]
ombardment by the armed forces of [Israel] against the territory of [Iraq]” under paragraph 2(b).150

3. AMBIGUITIES IN THE SWGCA DEFINITION

As the above historical review suggests, the potential sweep of the SWGCA’s recommended defi-
nition of “act of aggression” is extraordinarily broad, for in key respects the definition’s scope and 
application are uncertain.

a. Force

Beginning with the formula of U.N. Charter Article 2(4) used within the SWGCA’s definition, it 
should be noted that the Article’s actual words are changed by the definition. The first change is 
that the term “force,” as used in the Charter, is not modified, whereas the term “force,” as used in 
the SWGCA definition, is modified by the term “armed.” This seemingly has the effect of narrowing 
the breadth of the SWGCA’s prohibition by excluding instances in which force is used without resort 
to arms. A number of questions are raised.

What uses of force prohibited by the Charter are permitted under the SWGCA prohibition? What 
is the rationale for allowing uses of force that the Charter prohibits? What about states that are 
unable or unwilling to curb the use of their territory for terrorist training activities (for example Af-
ghanistan throughout the l990s, or Pakistan today); does that constitute a use of “armed” force or 
a “sending” of armed bands or groups under paragraph 2(g)? In that regard, paragraph 2(f) includes 
the placing of a state’s territory “at the disposal of another State” for perpetrating an act of aggres-
sion: why distinguish between a state and a nonstate actor, such as al-Qaeda? Suppose the state is 
unable to control the use of its territory despite good faith efforts. Is the state still responsible for 
the action of nonstate actors? What about providing equipment, training, logistical or intelligence 
support to an armed group? Does the requirement that force be “armed” exclude cyber attacks? 
Would it matter at what the cyber attacks are targeted? What about the use of nonlethal but inca-
pacitating chemical or biological agents?

The Charter implies that some use of force is permissible because it is not, by definition, against 
the territorial integrity or political independence of a state. What use is permissible under the 

150 See generally RICHARD FALK, THE VIETNAM WAR AND INTERNATIONAL LAW (l968); Shai Feldman, The Bombing of Osiraq—Revisited, 
7 INT’L SECURITY ll4 (l982).
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SWGCA’s definition? What falls within the meaning of “territorial integrity” and “political independ-
ence”? Is use of armed force permissible that is not directed at territorial occupation or under-
mining governmental autonomy or survival? What about a use of armed force against nationals 
or members of the armed forces of a state who are outside the territory of that state? Or against 
unmanned facilities such as satellites, dams, power grids, weapons facilities or laboratories?

b. Sovereignty

The second change in the formulation of Article 2(4)—the insertion of the word “sovereignty” 
into the definition—expands the scope of the prohibition against use of force in Article 2(4), but 
its meaning is unclear. What falls within a use of armed force against the “sovereignty” of a state? 
How, specifically, does this term enlarge the category of prohibited uses of armed force? What use 
of armed force would not be “against the sovereignty, territorial integrity or political independence 
of another State” but would be “inconsistent with the Charter of the United Nations”? Is the use of 
armed force by a state without the approval of the Security Council, when aimed at halting intra-
state genocide, for example, consistent with the Charter?

c. Relationship to Resolution 3314

The SWGCA’s definition provides that the specified acts “shall, in accordance with” Resolution 
33l4, qualify as acts of aggression. The question thus arises whether the provisions of Resolution 
33l4 that are not included within the SWGCA’s definition nonetheless govern the application of 
those provisions that are included.151 Is Resolution 33l4 in effect incorporated by reference?152

If so, then “[t]he acts enumerated [in paragraph 2(a) to (g)] are not exhaustive, and the Security 
Council may determine that other acts constitute aggression under the provisions of the Charter.”153 
If so, then “[n]othing in this Definition shall be construed as in any way enlarging or diminishing the 
scope of the Charter, including its provisions concerning cases in which the use of force is lawful.”154 
In other words, the scope of the SWGCA’s recommended definition of aggression—notwithstanding 
the divergent wording—is identical to coverage of the definition included in the Charter. The SWG-
CA’s definition is coterminous with that of the Charter and neither adds nor detracts from it. And, 
most importantly for due process purposes, “if the abstract definition in the general clause [is] self-

151 Article 4 of the definition of aggression in Resolution 33l4 itself provides that the acts enumerated therein “are not exhaustive and the 
Security Council may determine that other acts constitute aggression under the provisions of the Charter.” Resolution 33l4, supra note 
43, Annex art. 4. However, no such disclaimer is included in the SWGCA’s definition. See supra text accompanying note 66.
152 As previously noted, an additional problem would then be created by the fact that Resolution 33l4, in contrast to the SWGCA defini-
tion, criminalizes only a “war” of aggression, not an “act” of aggression. See supra note 49.
153 Resolution 33l4, supra note 43, Annex art. 4. 
154 Id. art. 6.
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applying, the list of acts or situations [is] unnecessary.”155 If not—if the unincorporated provisions of 
Resolution 33l4 have no application to the SWGCA’s recommended definition, and if Resolution 33l4 
is cited merely, in effect, to be polite or ethical, or to establish authoritative pedigree or genealogy—
then the list of acts set out in paragraphs 2(a) to (g) is exhaustive, and the generic definition that 
precedes the list is merely a description of the class that those acts occupy exclusively. No additional 
conduct, in other words, might then be prosecuted by the ICC as a crime of aggression.

Which interpretation is correct? One can only guess. Based upon the wording of the SWGCA’s 
definition, reasonable arguments can be made on both sides. The SWGCA’s object seemingly was 
to compromise by leaving the matter open to question. If that was its purpose, it succeeded. The 
SWGCA, perhaps concerned about cracking the frail coherence of its consensus, declined to make 
the hard decision as to what is covered and what is not, leaving that decision to the prosecutor and 
judges of the ICC and, perhaps, to the Security Council, after the defendant’s conduct has occurred.

By choosing “act” rather than “war” of aggression as the predicate for a “crime of aggression,” 
the SWGCA’s definition thus incentivizes conduct of the sort that Elizabeth Wilmshurst warned 
against: “the situation that whenever a State [has] a dispute with another which include[s] use of 
force by that other, the State [will] be able to refer the situation to the international criminal court, 
alleging participation by individuals.”156 The result would be a markedly enhanced risk of discrimina-
tory enforcement and politicized prosecution.

B. The SWGCA’s Definition of “Crime of Aggression”

“Crime of aggression” is defined more narrowly. Under the SWGCA’s proposal, not every “act 
of aggression” gives rise to a “crime of aggression.” A “crime of aggression” refers, again, to the 
“planning, preparation, initiation or execution, by a person in a position effectively to exercise con-
trol over or to direct the political or military action of a State, of an act of aggression which, by its 
character, gravity and scale, constitutes a manifest violation of the Charter of the United Nations.”157 
The definition closely tracks, but is not identical to, the charge of “crime against the peace” pros-
ecuted at Nuremberg, which consisted of “planning, preparation, initiation or waging of a war of 
aggression.”158 The crime of aggression, as defined, can be committed only by political and military 
leaders, not rank-and-file administrators or soldiers. And it embraces only nontrivial and clear-cut 
violations of the Charter, which implies that acts of aggression authorized by the Security Council or 
carried out for self-defense under Article 5l are not prosecutable.

155 JULIUS STONE, AGGRESSION AND WORLD ORDER 80 (l958).
156 Elizabeth Wilmshurst, Definition of the Crime of Aggression: State Responsibility or Individual Criminal Responsibility?, in THE INTER-
NATIONAL CRIMINAL COURT, supra note l05, at 93, 96. She further warned that “[t]his could create in effect an inter-State court out of 
a court that we have all agreed should have jurisdiction only over individuals. This is not a result to be welcomed by those who have for 
long fought for the establishment of the court.” Id.
157 See ICC, Discussion Paper on the Crime of Aggression Proposed by the Chairman, at 2, ICC-ASP/7/SWGCA/INF.l (Feb. l9, 2009).
158 Agreement for the Prosecution and Punishment of the Major War Criminals, supra note l3, Annex art. VI(a) (emphasis added).
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Yet, as with the SWGCA’s definition of “act of aggression,” vexing questions attend the meaning 
of “crime of aggression.” “Planning” and “preparation” encompass a wide range of political and 
military activity, much of it relating to the coordination of tactics and strategy in military operations 
that are conceived in no particular context. It is often impossible to know whether the surrounding 
circumstances would permit such activities properly to be labeled a “crime of aggression.” (This may 
be why the definition in Resolution 33l4 provided in preambular text that “the question whether 
an act of aggression has been committed must be considered in the light of all the circumstances of 
each particular case.”159) Would it, for example, have constituted a “crime of aggression” for NATO 
planners to draw up plans to bomb Baghdad prior to the Iraqi invasion of Kuwait on the possibility 
that such an invasion was possible? Or to “plan” or “prepare” to launch intercontinental ballistic 
missiles against the Soviet Union, on the possibility that the Soviet Union might launch such an at-
tack itself? Or to draw up plans for the possible invasion of Cuba during the Cuban Missile Crisis? 
Military planners often devise contingency plans or preparations for defensive, retaliatory opera-
tions that can nonetheless be used, at least in part, in launching a first strike. Viewed with no factual 
context and apart from any strategic objective, such plans could be subject to a wide variety of 
interpretations. Is such contingent planning or preparation in and of itself a “crime of aggression”?

Moreover, much of what every modern defense ministry does is, at least indirectly, “preparation” 
for the use of armed force; that is, after all, why defense ministries exist. Not only weapons procure-
ment and combat activities but healthcare, housing, retirement, and social services for military per-
sonnel and their families all are arranged with the ultimate objective of enhancing force readiness 
so that the armed forces can achieve whatever military mission policymakers decide upon. Much 
preparation, in fact, is increasingly aimed at supporting military operations undertaken in conjunc-
tion with U.N. peacekeeping forces. No reasonable defense planner can know, under the SWGCA’s 
definition of the crime of aggression, where the line is to be drawn between the workaday world of 
defense ministry exertions and the commission of a prosecutable crime of aggression.

Finally, in modern democracies, preparation for armed conflict engages more than military and 
defense ministry personnel. Intelligence agencies provide a wide variety of information to defense 
planners that advance military objectives. Diplomats lay the groundwork for military action by at-
tracting allies. Legislators appropriate money for the military, approve weapons systems used in 
given conflicts, authorize the use of force, and oversee the conduct of hostilities. Lawyers advise 
policymakers what use of force is lawful. Who among them incurs criminal liability for planning or 
preparing the crime of aggression? Where is the line drawn?

The SWGCA purports to limit the number of such military and political officials who could incur 
criminal liability by restricting prosecution to those persons “in a position effectively to exercise 
control over or to direct the political or military action of a State.”160 But this line is anything but 
bright. In the illustrative enumeration of incidents involving the use of armed force that would con-

159 Resolution 33l4, supra note 43, Annex. 
160 See ICC, supra note l56, at 2.
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stitute acts of aggression, set out above, myriad political and military leaders of the aggressor states 
would be prosecutable for the crime of aggression if the SWGCA definition were applied to them. 
The list of potential defendants would include, among others, all U.S. Presidents and Secretaries of 
Defense since John F. Kennedy, including President Obama, and numerous foreign leaders who ef-
fectively exercised control over or directed the political or military action of their countries during 
the other acts of aggression listed above.161 Where the list would end—how far down into defense, 
foreign ministry and intelligence bureaucracies, and parliaments and legislatures the prosecutorial 
arm might reach—is not clear. “[I]n most democratic societies it is almost impossible to pinpoint 
responsibility for a certain action to just a few individuals since large numbers of bureaucrats are 
usually involved in preparing and shaping decisions.”162 Intelligence analysts, diplomats, legislators, 
and lawyers all sometimes “control” political and military action in the sense that, but for their con-
duct, the action in question would not have occurred. (It is, moreover, unclear whether immunity 
would attach, given the Rome Statute’s ambiguity on the matter.)163

Again, not all acts of aggression give rise to crimes of aggression; a crime of aggression is com-
mitted incident only to an act of aggression that, in the SWGCA’s parlance, “constitutes a manifest 
violation of the United Nations Charter.” If an act of aggression were authorized by the Security 
Council or permitted under Article 5l, it would therefore remain an act of aggression but would not 
provide the predicate for a crime of aggression. Two requirements must thus be met before an act 
becomes a prosecutable crime: it must violate the Charter, and the violation must be manifest.

Which of the acts of aggression described above violated the Charter and which did not? Because 
the Security Council has authorized use of force in only a handful of instances and because the 
defensive exception of Article 5l cannot logically be available to all sides in a given armed conflict, 
nearly all of these hundreds of occurrences necessarily involved the unlawful use of force under the 
Charter by some state. Yet where the violation actually occurred is usually impossible to determine. 
In almost all of the acts described, the “aggressor state” argued either that it acted in self-defense 
or pursuant to Security Council authorization. (A prominent exception is NATO’s l999 Kosovo opera-

161 The list would also include the Chairmen of the Joint Chiefs of Staff at the time of the military operations in question—plus, perhaps, 
hundreds of members of Congress who voted for resolutions authorizing the use of force against North Vietnam, Afghanistan, and Iraq. 
Foreign leaders would include Tony Blair, Jacques Chirac, Gerhard Schroeder, and other NATO political and military leaders in office at 
the time of the l999 attack on Yugoslavia; Anthony Eden, Guy Mollet, and David Ben-Gurion and the British, French and Israeli military 
leaders at the time of the Suez attack; Ho Chi Minh, Valéry Giscard d’Estaing, Julius Nyerere, Vladimir Putin, Dmitry Medvedev, and many 
others. Note that the restrictions of temporal jurisdiction would prevent the ICC from actually prosecuting these people for the crime of 
aggression.
162 Schuster, supra note l0, at 2l.
163 Article 98(l) of the Rome Statute provides that “[t]he Court may not proceed with a request for surrender or assistance which would 
require the requested State to act inconsistently with its obligations under international law with respect to the State or diplomatic 
immunity of a person or property of a third State, unless the Court can first obtain the cooperation of that third State for the waiver of 
the immunity.” Rome Statute, supra note 4, art. 98(l). However, Article 27, entitled “Irrelevance of official capacity,” provides as follows:
l. This Statute shall apply equally to all persons without any distinction based on official capacity. In particular, official capacity as a Head 
of State or Government, a member of a Government or parliament, an elected representative or a government official shall in no case 
exempt a person from criminal responsibility under this Statute, nor shall it, in and of itself, constitute a ground for reduction of sentence.
2. [I]mmunities or special procedural rules which may attach to the official capacity of a person, whether under national or international 
law, shall not bar the Court from exercising its jurisdiction over such a person.
Rome Statute, supra note 4, art. 27.
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tion, about which NATO leaders’ legal explanation has generally been: the less said, the better.164) In 
which of those cases, then, can it objectively be said that those states were wrong, and that a “man-
ifest violation” of the Charter occurred? Given that the use of force rules of the Charter have, again, 
been violated anywhere from 200 to 680 times since l945,165 are they still good law?166 Volumes 
have been written on these issues, reflecting abiding and widespread disagreement on the breadth 
of the self-defense exception; the truth is that in most of those and other instances, a person of 
common intelligence would necessarily have to guess which side violated the Charter. The need 
for guesswork is not enough to meet the requirements of due process and the principle of legality.

The SWGCA seeks to eliminate its definition’s pervasive vagueness by barring prosecution for 
crimes of aggression that are minor or marginal. It attempts to do so by requiring that the violation 
in question be “manifest” in its “character, gravity and scale.”167 But these qualifiers do not provide 
the legally requisite specificity or precision; they merely push the inquiry further up the semantic 
ladder to focus on what is “manifest” (rather like Yogi Berra’s supposed suggestion that close plays 
at first base be eliminated by moving first base back one step).168 A statute permitting the prosecu-
tion of only clear-cut, blatant instances of “impropriety” would still be vague. This is the central 
difficulty in seeking to eliminate vagueness merely by announcing that marginality is excluded: it is 
impossible to know from the terms at issue what within their reach is marginal and what is essen-
tial. Following the bombing of a Berlin nightclub in l986 in which two U.S. servicemen were killed, 
for example, the United States bombed Libya in retaliation (apparently killing a daughter of Colonel 
Gaddafi).169 Did this act represent, because of its “character, gravity and scale,” a “manifest” viola-
tion of the Charter? Does “character” mean that suspected Libyan involvement in the nightclub 
bombing must be taken into account? Does “gravity” imply that the (limited) impact on regional 
stability is to be considered? Does “scale” mean that the constricted length of the air strikes is a 
factor? Was force, for that matter, actually used against Libya’s “territorial integrity” or “political 
independence”? Did the attack on U.S. servicemen represent an armed attack on the United States 
within the meaning of Article 5l of the Charter? As was true with respect to questions concerning 
the other historical uses of force detailed in Part II above, the answers to these questions remain a 
matter of subjective judgment; throwing in a “manifestness” requirement does not magically elimi-
nate imprecision.

The conclusion is thus unavoidable: the SWGCA’s definition of the crime of aggression—a recon-
struction of the burnt timbers of the League of Nations Covenant, which provided that “[t]he Mem-
bers of the League undertake to respect and preserve as against external aggression the territorial 

164 For the argument that NATO’s Kosovo action represented a violation of the Charter, see GLENNON, supra note l29, at l3-35.
165 This is the number set out in the U.N. report A More Secure World. See Report of the High-Level Panel, supra note l39, at l40 n.4. Other 
studies have reported similar results. See supra note l4l.
166 In my view, no. See GLENNON, supra note l29, at 84-l00, 207-09; Michael J. Glennon, How International Rules Die, 93 GEO. L.J. 939, 
986 (2005).
167 See supra note 65.
168 See Harold Hongju Koh, Why the President (Almost) Always Wins in Foreign Affairs: Lessons of the Iran-Contra Affair, 97 YALE L.J. l255, 
l336 (l988).
169 Edward Schumacher, Wide Damage Seen; Daughter of Qaddafi Is Said To Have Died, N.Y. TIMES, Apr. l6, l986, at Al.
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integrity and existing political independence of all Members of the League”170 — is irretrievably 
vague. To use the apt phrase of the U.S. Supreme Court, it fails to provide “ascertainable standards 
of guilt.”171 Contrary to the requirement of the Rome Statute itself, the definition is not “consistent 
with internationally recognized human rights.”172

V. THE ROLE OF THE SECURITY COUNCIL IN PROSECUTING A CRIME OF 
AGGRESSION

Can this infirmity be cured by any of the options under consideration concerning Security Council 
participation or nonparticipation in the prosecutorial decision?173 Many different proposals have 
been advanced with respect to the role to be played in that decision by the Security Council (or 
other U.N. entities such as the General Assembly or the International Court of Justice).174 All come 
down to two broad alternatives: inclusion or exclusion. However, neither of those options is legally 
viable: including the Council in the prosecutorial procedure without Charter amendments would 
violate international law’s legality principle, whereas excluding the Council would violate the Char-
ter. An elaboration follows.

A. Including the Security Council

Inclusionary proposals include suggestions of the sort advanced by the SWGCA that would, for 
example, permit the ICC to investigate a potential crime of aggression only if the Security Council 
(or the General Assembly or the International Court of Justice) has previously made a determina-
tion that an act of aggression has been committed by a State, or would permit the ICC prosecutor 
to proceed only if “[t]he Security Council has adopted a resolution under Chapter VII of the Charter 
requesting the Prosecutor to proceed with an investigation.”175 In these and similar schemes, the 
ICC prosecutorial process would be triggered by the action or inaction of some external entity that 

170 League of Nations Covenant art. l0. The Covenant, notably, made no effort either to define aggression or to outlaw the use of force.
171 Palmer v. City of Euclid, 402 U.S. 544, 545 (l97l) (per curiam).
172 Rome Statute, supra note 4, art. 2l(3).
173 See generally Paula Escarameia, The ICC and the Security Council on Aggression: Overlapping Competencies, in THE INTERNATIONAL 
CRIMINAL COURT, supra note l05, at l33.
174 For comprehensive summaries of those proposals, see Carrie McDougall, When Law and Reality Clash—The Imperative of Compromise 
in the Context of the Accumulated Evil of the Whole: Conditions for the Exercise of the International Criminal Court’s Jurisdiction over the 
Crime of Aggression, 7 INT’L CRIM. L. REV. 277, 322 (2007); and Mark S. Stein, The Security Council, the International Criminal Court, and 
the Crime of Aggression: How Exclusive Is the Security Council’s Power To Determine Aggression?, l6 IND. INT’L & COMP. L. REV. l, 3 (2005).
175 Press Release, supra note 68.
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is not bound by (and under the terms of that entity’s enabling treaty, the U.N. Charter, cannot be 
bound by) any exogenous definitional limits that purport to circumscribe its discretion to determine 
the existence of aggression. Because the Security Council is, in other words, possessed of broad 
latitude under the Charter to determine for itself whether conduct in a given instance constitutes 
an act of aggression,176 the imposition of punishment for such conduct would inevitably be ex post 
facto. No specific standards guide its determination; whether it will find an “act of aggression” in a 
given case is inevitably fact – dependent and speculative.177 The Council has wide leeway to render 
decisions grounded upon what ultimately are policy judgments; but “certainly,” the U.S. Supreme 
Court has said, “a criminal conviction ought not to rest upon an interpretation reached by the use of 
policy judgments rather than by the inexorable command of relevant language.”178 Policy judgments 
imply broad discretion; broad discretion precludes clear and precise notice. Kenneth Gallant aptly 
summarizes the notice problem created by Security Council inclusion:

Notice requires not only that a law has been in existence but also that it has been applicable 
to the actor at the time of the act. If the law was not applicable to the actor, then the actor had 
no notice of the requirement to conform his or her behavior to the standard set out in the law.179

Absence of notice gives rise to the threat of discriminatory prosecution; the teaching of the U.S. 
Supreme Court in a seminal vagueness case is directly on point. The Court noted:

[I]f arbitrary and discriminatory enforcement is to be prevented, laws must provide explicit 
standards for those who apply them. A vague law impermissibly delegates basic policy matters to 
policemen, judges, and juries for resolution on an ad hoc and subjective basis, with the attendant 
dangers of arbitrary and discriminatory application.180

Delegating the question of whether prosecution is permissible to the Security Council on an “ad 
hoc and subjective basis” raises precisely the danger of arbitrary and discriminatory application. 
The question can be labeled as “procedural” or “jurisdictional,” as the SWGCA prefers, or as some-
thing else, but changing the label does not change the substance of the problem: it is a due proc-
ess problem and a legality problem, akin to prosecuting the crime of loitering only if the specific 
conduct in question is afterwards denominated loitering by an act of the city council.181 Contrary 

176 “What standards would the Security Council use in determining aggression in an ICC case? One never knows, but there would be great 
pressure on the Security Council to apply the definition in the ICC Statute, once that definition is finally thrashed out.” Stein, supra note 
l73, at l2. However, “the Security Council has essentially ignored the General Assembly’s definition of aggression.” Id.
177 Absent requisite Security Council action or inaction, the ICC, ex hypothesi, would not have been established in a manner that would 
legally authorize it to try the case, and in this sense would not be (in the requirement of Article 8(l) of the American Convention on Human 
Rights) an “impartial tribunal, previously established by law.” American Convention on Human Rights, supra note 83, art. 8(l).
178 M. Kraus & Bros. v. United States, 327 U.S. 6l4, 626 (l946). 
179 GALLANT, supra note 20, at 20 (footnotes omitted).
180 Grayned v. City of Rockford, 408 U.S. l04, l08-09 (l97l) (footnotes omitted).
181 The problem did not arise in connection with the various ad hoc criminal tribunals or with referral by the Security Council under Ar-
ticle l3(b) of the Rome Statute (which triggered the ICC indictment of President Omar al-Bashir of Sudan) because, under principles of 
universal jurisdiction, the crimes with which defendants were charged were prosecutable in preexisting national courts. See AMNESTY 
INT’L, UNIVERSAL JURISDICTION: THE DUTY OF STATES TO ENACT AND IMPLEMENT LEGISLATION (200l); HUMAN RIGHTS WATCH, BEL-
GIUM: QUESTIONS AND ANSWERS ON THE ANTI- ATROCITY LAW (2003), available at   HYPERLINK http://www.hrw.org/sites/default/
files/reports/belgium-qna.pdf  http://www.hrw.org/sites/default/files/reports/belgium-qna.pdf (noting that most states have given 
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to the Statute’s own prohibition, including a Security Council prosecutorial predicate would make a 
person criminally responsible under the Statute even though the conduct in question constitutes, 
at the time it takes place, a crime that is not within the jurisdiction of the court.182 No amount of 
re-categorizing or re-labeling can alter the fact that the conduct in question will not have been pros-
ecutable when it occurred.

B. Excluding the Security Council

In principle, retroactivity and vagueness concerns can be obviated by excluding the Security 
Council (and other external entities) from the ICC’s prosecutorial decision-making process, for the 
crime charged might then fall within specific limits that are delineated in full before the occurrence 
of the conduct in question. Exclusionary proposals thus attempt to sidestep the legality difficulties 
outlined above by placing investigative and prosecutorial decisions solely in the hands of the ICC.

Even if the requisite level of specificity were achieved in defining aggression, these exclusion-
ary proposals create another problem: they run afoul of the U.N. Charter. Article 39 of the Char-
ter, again, authorizes the Security Council to “determine the existence of any threat to the peace, 
breach of the peace, or act of aggression.”183 Three principal interpretations of this key provision are 
possible with respect to the scope of the Security Council’s authority to determine the existence of 
aggression, yielding, in turn, conclusions of concurrent, preemptive, or plenary power.

L. CONCURRENT SECURITY COUNCIL POWER

The text of Article 39 could be construed as pertaining only to a determination of aggression with 
respect to state conduct for the purpose of imposing sanctions under Article 4l or authorizing the 
use of force under Article 42, thus leaving another international organization such as the ICC free 
to determine the existence or nonexistence of aggression with respect to individual conduct that 

their courts universal jurisdiction with respect to some international crimes). Conventional war crimes have been seen as crimes under 
customary international law at least since World War II. See GALLANT, supra note 20, at 343. In the United States, as long as the crime is 
precisely proscribed and no change of punishment is involved, “an ex post facto law does not involve, in any of its definitions, a change 
of the place of trial or an alleged offence after its commission.” Gut v. State, 76 U.S. (9 Wall) 35, 38 (l869). Thus “the fact that the State 
of Israel was not in existence when Demjanjuk allegedly committed the offenses [in violation of international law over which there is 
universal jurisdiction (including war crimes and crimes against humanity)] is no bar to Israel’s exercising jurisdiction under the universality 
principle.” Demjanjuk v. Petrovsky, 776 F.2d 57l, 582 (6th Cir. l985). See generally Jordan Paust, It’s No Defense: Nullum Crimen, Interna-
tional Crime, and the Gingerbread Man, 60 ALB. L. REV. 657 (l997).
182 Rome Statute, supra note 4, art. 22; see also supra note 87.
183 U.N. Charter art. 39.



182

Michael J. Glennon

would trigger criminal liability. Under this interpretation, Article 39 could be construed as conferring 
concurrent authority on the Security Council to determine the existence or nonexistence of aggres-
sion for its purposes, without prejudice to the authority of other international organizations to do 
so for their own, different purposes. Conflicting findings concerning the existence of aggression 
would therefore be permitted.

2. PREEMPTIVE SECURITY COUNCIL POWER

Article 39 could be construed as conferring authority upon the Security Council to determine the 
existence of aggression, while leaving other international organizations free to find the occurrence 
of aggression in the event the Security Council declines to make such a determination. Under this 
interpretation, the Council would exercise preemptive authority similar to that exercised by the U.S. 
Congress under the Commerce Clause184 with respect to state regulation of certain interstate com-
merce; silence on the part of the Security Council, like silence on the part of Congress, would be 
construed as acquiescence. Conflicting findings, therefore, would not be permitted.

3. PLENARY SECURITY COUNCIL POWER

Article 39 could be construed as conferring plenary authority upon the Security Council that, in 
effect, precludes any other international organization from finding or not finding the existence of 
aggression, regardless of whether the Security Council considers the existence of aggression with 
respect to a given incident.185 Under this interpretation, the Council’s power to determine or to de-
cline to determine the existence of aggression would be exclusive, rather like the exclusive power 
of the President to grant pardons.186 No findings concerning aggression, conflicting or not, could be 
made by another international organization under this interpretation.187

184 U.S. CONST. art. I, § 8, cl. 3.
185 See Report of the International Law Commission on the Work of Its 46th Session, 49 U.N. GAOR Supp. No. l0, at l, U.N. Doc. A/49/l0 
(l994). 
186 U.S. CONST. art. II, § 2.
187 Cf. Saeid Mirzaee Yengejeh, Reflections on the Role of the Security Council in Determining Aggression, in THE INTERNATIONAL CRIMI-
NAL COURT, supra note l05, at l25, l25-32.
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C. The Inescapable Dilemma

Layered atop these questions concerning the scope of Article 39, it will be recalled, is the suprem-
acy provision of Article l03,188 which provides that obligations incurred under the Charter prevail in 
the event of a conflict with obligations incurred under another treaty.

In light of the supremacy provision, which interpretation of Article 39 makes the most sense? 
The argument in favor of concurrent power would permit states party to the U.N. Charter to ratify 
a treaty such as the Rome Statute that could obligate them to honor a finding that aggression has 
not occurred, even though the Charter obligates them, ex hypothesi, to honor a Security Council 
determination that aggression has occurred. The rationale would be that the obligations that 
flow from the different determinations are in fact different obligations. The set of obligations that 
flows from the ICC’s determination would arise from the demands of the international criminal 
justice system, concerning, for example, the investigation, arrest, trial, and detention of individu-
als. In contrast, the set of obligations that flows from the Security Council’s determination would 
arise from the demands of the international system of state security, concerning, for example, 
the enforcement of sanctions against noncompliant states. A state, the argument would go, can 
carry out one set of obligations without undermining the other; viewed correctly, the two sets of 
duties will not in fact be seen as conflicting with each other, and Article l03 would therefore be 
inapposite.

This argument has specious force, at least with respect to Article l03, but fails to give sufficient 
weight to the institutional and geopolitical consequences of contradictory findings concerning the 
existence of aggression. A situation in which the ICC and Security Council could come to opposite 
conclusions—based upon what are, after all, the same facts—is not one that would redound to 
public respect for either institution. An open conflict between the ICC and the Security Council 
inevitably would lead supporters of one to cast aspersions upon the fact-finding or law-finding com-
petence of the other. The Council cannot carry out its duties effectively under Chapter VII if its insti-
tutional integrity is undermined by obligations imposed by another treaty.

More importantly, the argument for concurrent power proceeds from the false premise that in-
ternational security and international criminal justice are discrete subsystems. They are not. Both 
are directed at managing state and individual conduct. States act because individual policymakers 
direct them to act. States are aggregates of individuals; the incentives and disincentives that influ-
ence the conduct of one necessarily influence the conduct of the other. Even a cursory glance at the 
travaux préparatoires of the Rome Statute reveals the objective of its framers to be the manage-
ment of state conduct as well as that of individual policymakers.l189 The two are inseparable.

For these reasons, the argument for concurrent ICC-Security Council power to determine the 
existence of aggression is unpersuasive. The cost of open conflict between the two would be too 

188 See supra text accompanying note 35.
189 See generally THE STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A DOCUMENTARY HISTORY (M. Cherif Bassiouni ed., l998).
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great a price to pay to justify power-sharing in determining the occurrence of aggression, and the 
interrelationship between security and criminal justice cannot be ignored.

The second interpretation, yielding a framework of preemptive Security Council authority, would 
meet these difficulties by deeming the Council to have, in effect, “occupied the field” whenever it 
determines the existence of aggression. The ICC, under this interpretation, would automatically be 
required to defer to the decision of the Council whenever the Council makes an affirmative determi-
nation. When the Council makes no determination or a negative determination, on the other hand, 
the ICC would be free to act.

In the real world, unfortunately, events would not likely follow that chronologically neat script, 
which seems to assume that the Security Council would act (or decline to act) first. The ICC, in re-
ality, could always “get the jump” on the Council, and it would be naïve to assume that the ICC’s 
earlier decision could be ignored by a Council that would supposedly consider the matter de novo. 
If it did get around to considering the matter, the Council could in fact come to a determination op-
posite that earlier made by the ICC—resulting in precisely the conflict that the concurrent power 
model was supposed to avoid. An obvious remedy would be to permit the Council to act, but only 
within a given period of time, after which the ICC would be permitted to take up the question. But 
the workability of that cure is doubtful (what event would trigger the time period?) and, in any 
event, the whole scheme could be put in place only with an amendment to the Charter. It would 
hardly lie within the authority of the states party to the Rome Statute to restrict the Security Council 
to determining the existence of aggression only within a given time period.

There is, however, a more serious flaw in the preemptive power argument: the assumption that 
inaction by the Security Council constitutes no decision on the underlying issue whether aggression 
has occurred. In fact, by remaining silent and declining to act, the Council could decide implicitly 
that the given conduct does not constitute aggression, or that whether the given conduct consti-
tutes aggression is doubtful, or that other considerations counsel against a determination one way 
or the other. As Theodor Meron notes,

[t]he Security Council may have legitimate reasons not to proceed through the routes of Article 
39 and Chapter VII. The Security Council could choose other avenues such as Chapter VI, which 
concerns the pacific settlement of disputes. Failure to act in a particular case need not be a proof 
of failure; it may be evidence of statesmanship.190

This is the most powerful reason for concluding that the third argument, for plenary Security 
Council power over aggression, is the most reasonable. The powers to determine or not determine 
the existence of aggression are opposite sides of the same coin; the authority to do one necessarily 
implies the other. Thus, as Meron has observed, “[t]he [Security] Council’s prerogative to determine 
the existence of an act of aggression under Article 39 . . . is exclusive.”191 The Charter’s travaux 

190 Theodor Meron, Defining Aggression for the International Criminal Court, 25 SUFFOLK TRANSNAT’L L. REV. l, l3 (200l).
191 Id. at l4; see also Schuster, supra note l0, at 39 (“[T]he current legal situation prescribes the absolute primacy of the Security Council 
when it comes to the question of aggression.”).
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préparatoires confirm this conclusion. The framers of the Charter considered and rejected propos-
als192 to define the term “act of aggression,” opting instead to accord the Security Council maximal 
discretion to define the term operationally, as circumstances might require.193 The objective was to 
“leave to the Council the entire decision as to what constitutes a threat to peace, a breach of the 
peace, or an act of aggression.”194 Accordingly, in none of its cases has the ICJ ever formally deter-
mined the occurrence of an act of aggression.195 That the Security Council’s power to determine 
an act of aggression is plenary is underscored by the preemptive authority given the Council over 
the General Assembly with respect to fulfilling that function;196 the same priority seemingly should 
obtain a fortiori with respect to another international organization, such as the ICC, that is neither 
established nor recognized in the Charter.197

192 See generally Jochen Abr. Frowein & Nico Krisch, Article 39, in THE CHARTER OF THE UNITED NATIONS—A COMMENTARY 7l7, 7l9 
(Bruno Simma et al. eds., 2002). Specific proposals made by the Philippines and Bolivia were debated and defeated. See U.N. Conference 
on Int’l Org., Proposals of the Delegation of Bolivia for the Organisation of a System of Peace and Security and Proposed Amendments to 
the Dumbarton Oakes Proposals Submitted by the Philippines Delegation (May 5, l945), in l BENJAMIN B. FERENCZ, DEFINING INTERNA-
TIONAL AGGRESSION: THE SEARCH FOR WORLD PEACE: A DOCUMENTARY HISTORY AND ANALYSIS 3l3, 3l3-2l, 322-27 (l975).
193 See Schuster, supra note l0, at 36.
194 U.N. Conference on Int’l Org., Report of Joseph Paul-Boncour, Rapporteur on Ch VIII, Section B, Doc. 88l, III/3/46 (June l0, l945), in 2 
FERENCZ, supra note l9l, at 349, 352.
195 See Frowein & Krisch, supra note l9l, at 722 n.3l. But see Military and Paramilitary Activities in and Against Nicaragua (Nicar. v. U.S.), 
l986 I.C.J. l4, 73 (June 27); and Armed Activities on the Territory of the Congo, 2005 I.C.J. ll6 (Dec. l9), in which the court considered 
whether aggression had occurred, perhaps implying that it believes that it has the power to make an affirmative finding. One reason 
for the ICJ’s reluctance in this regard may lie in long-standing differences as to what actually constitutes aggression, which seem also to 
have deterred the Security Council. “In 55 years of activity, with the sole exception of Res. 387 (l976) which condemned ‘South Africa’s 
aggression against the People’s Republic of Angola’, the SC has never found that aggression has taken place. Even Iraq’s invasion of Kuwait 
was only defined as a ‘breach of the peace’ in SC Res. 66l (l990).” Giorgio Gaja, The Respective Roles of the ICC and the Security Council in 
Determining the Existence of an Aggression, in THE INTERNATIONAL CRIMINAL COURT, supra note l05, at l2l, l24 (quoting S.C. Res. 387, 
U.N. Doc. S/RES/387 (Mar. 3l, l976); and S.C. Res. 66l, U.N. Doc. S/RES/66l (Aug. 6, l990)).
196 Article l2 of the U.N. Charter provides that “[w]hile the Security Council is exercising in respect of any dispute or situation the functions 
assigned to it in the present Charter, the General Assembly shall not make any recommendation with regard to that dispute or situation 
unless the Security Council so requests.” U.N. Charter art. l2. The General Assembly apparently has not interpreted this provision as 
precluding it from finding the occurrence of aggression in connection with China’s intervention in the Korean War, see G.A. Res. 498 (V), 
U.N. Doc. Q/l775 (Feb. l, l95l); South Africa’s occupation of Namibia, see G.A. Res. 36/l2l A, U.N. Doc. A/RES/36/l2l (Dec. l0, l98l); G.A. Res. 
S-9/2, U.N. Doc. A/RES/S-9/2 (May 3, l978); South Africa’s aggression against other neighboring states, see G.A. Res. 36/l72 A, U.N. Doc. 
A/RES/36/l72 (Dec. l7, l98l); G.A. Res. 36/8, U.N. Doc. A/RES/36/8 (Oct. 28, l98l); continued Portuguese administration of Guinea-Bissau 
and Cape Verde, see G.A. Res. 306l (XXVIII) (Nov. 2, l973); G.A. Res. 2795 (XXVI) (Dec. l0, l97l); G.A. Res. 3ll3 (XXVII) (Dec. l2, l973); Israel’s 
attack on Iraqi nuclear installations, see G.A. Res. 36/27, U.N. Doc. A/RES/36/27 (Nov. l3, l98l); Israeli occupation of Palestinian territories, 
see G.A. Res. 36/226 A, U.N. Doc. A/RES/36/226 (Dec. l7, l98l); or Serbian involvement in military operations in Bosnia-Herzegovina, see 
G.A. Res. 47/l2l, U.N. Doc. A/RES/47/l2l (Dec. l8, l992); G.A. Res. 46/242, U.N. Doc A/RES/46/242 (Aug. 25, l992).
197 See Meron, supra note l89, at l4; see also Schuster, supra note l0, at 38 (“[I]f an intrinsic organ of the United Nations cannot act inde-
pendently of the Security Council, it is unrealistic to assume that the International Criminal Court—being a treaty organisation outside 
the Charter—can possess powers that are broader than those of such an organ.”).
In the Certain Expenses Case, the ICJ addressed, in an advisory opinion, the allocation within the United Nations of the responsibility to 
protect international peace and security through the authorization of noncoercive peacekeeping forces. Certain Expenses of the United 
Nations, Advisory Opinion, l962 I.C.J. l5l (July 20). The court quoted the Charter, which provides that “’Members confer on the Security 
Council primary responsibility for the maintenance of international peace and security,’” id. at l63 (quoting U.N. Charter art. 24), and 
proceeded to note that “[t]he responsibility conferred is ‘primary,’ not exclusive,” id. The court’s opinion nonetheless makes clear that 
some aspects of this responsibility are indeed allocated exclusively to the Security Council—namely, the power to authorize actions 
that involve coercion or lack of consent with respect to an aggressor state. The General Assembly has power “to organize peacekeeping 
operations, at the request, or with the consent, of the States concerned,” id. at l64, but “it is the Security Council which, exclusively, may 
order coercive action,” id. at l63. The court continued: “[I]t is the Security Council which is given a power to impose an explicit obligation 
of compliance if for example it issues an order or command to an aggressor under Chapter VII. It is only the Security Council which can 
require enforcement by coercive action against an aggressor.” Id.
Issuing an indictment for the crime of aggression would represent a coercive order or command executed without the consent of the 
state in question and therefore could not be carried out independently of the Security Council.
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The implications of Security Council exclusivity are plain. The Charter requires, again, that “Mem-
bers of the United Nations agree to accept and carry out the decisions of the Security Council in 
accordance with the present Charter.”198 Members’ obligation to accept and carry out the decisions 
of the Security Council would be traduced if Members entered into a treaty, such as the Rome Stat-
ute, that permitted the prosecution of a state’s leaders for aggression in the face of an implicit or 
explicit finding by the Security Council that no aggression had occurred. Under such circumstances, 
the obligations imposed by the U.N. Charter would conflict with obligations imposed by the Rome 
Statute, and the obligations imposed by the Charter would prevail—a conclusion reinforced by the 
Rome Statute itself, which provides that any amendment to the Statute defining the crime of ag-
gression “shall be consistent with the relevant provisions of the Charter of the United Nations.”199

The Charter thus presents the states party to the Rome Statute with an impossible choice: include 
the Security Council in the decision to prosecute200 and create inexorable retroactivity problems, or 
exclude the Council from that decision and create a structure incompatible with the Charter. The 
dilemma is accentuated by the Rome Statute’s requirement that the ICC’s interpretation and appli-
cation of the law “be consistent with internationally recognized human rights.”2201 How is the ICC to 
prosecute a crime of aggression when to do so would breach the most fundamental of international 
human rights norms, the principle of legality? The only escape is to amend the Charter to incorpo-
rate a sufficiently specific and politically acceptable definition of aggression—something that no 
one, after eight decades of effort, has been able to devise.

VI. WHY THE EFFORT TO DEFINE AGGRESSION FAILED

Why has the effort to arrive at a reasonable definition of aggression failed? Not, as G.G. Fitz-
maurice wrote, because the concept of aggression “is one which is inherently incapable of precise 
definition.”202As a strictly legal matter, no reason exists why “aggression,” or any other crime, can-
not be defined with sufficient specificity to meet the requirements of the legality principle. Within 
the limits of language and the inevitability of marginal imprecision, lawmakers are fully capable of 
controlling the meaning of concepts they create. Criminal offenses are artifacts of human endeavor. 

198 U.N. Charter art. 25.
199 Rome Statute, supra note 4, art. 5(2). Meron notes that “[t]he delegations understood this qualification as an acknowledgement of 
the Security Council’s power to make the determination as to whether an act of aggression has occurred.” Meron, supra note l89, at 2.
200 Inclusion of the Security Council would also create a two-tier jurisprudence concerning aggression; the Permanent Five Members of 
the Council, wielding the veto, will hardly allow a finding of aggression to be made with respect to themselves or their allies, effectively 
placing one group of states formally above the law.
201 Rome Statute, supra note 4, art. 2l(3); see supra text accompanying note 79.
202 G.G. Fitzmaurice, The Definition of Aggression, l INT’L & COMP. L.Q. l37, l38 (l952) (explaining the failure of the International Law Com-
mission to reach agreement on a definition).
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Contrasting cultural understandings might emphasize divergent strands of meaning, but none need 
necessarily control if political agreement can be reached to jettison vague or irreconcilable ele-
ments. No legalist impediment stands in the way of sculpting a finely shaped, juridically acceptable 
criminal offense with respect to aggression. The obstacle to consensus has not been international 
law.

To take only one of many possible illustrations, the nub of a definition might lie in the second 
exemplar set out in Resolution 33l4 (which many would regard as coming close, historically, to the 
core meaning of the term): “any annexation by the use of force of the territory of another State or 
part thereof.”203 Key terms, even in so short a definition as this, would still require extensive refine-
ment. “Annexation,” for example, might or might not include setting up a puppet state rather than 
outright incorporation.204 “Force” itself requires extensive clarification, as indicated earlier,205as it 
might or might not include threats of force. Also, whether the “annexed” state was earlier a part 
of the “aggressor” state, or a separate, independent entity, can be anything but self-evident (con-
sider the Iraqi invasion of Kuwait,206the Chinese invasion of Tibet,207 and the Argentine invasion of 
the Falklands,208 all of which proceeded in the wake of claims of historical title) and would require 
considerable elaboration. But there is no “inherent” impediment to meeting the required level of 
particularity. It is linguistically and conceptually possible. The key would be to agree upon a single 
historical example that all agree constituted aggression, such as the l939 German invasion of Po-
land, to describe it in legalist terms with great specificity, and to thus ensure that the description 
excludes additional uses of force that lie beyond the consensus.

Nor does any legalist reason exist why a crime of aggression cannot be prosecuted by the ICC in 
harmony with an amended U.N. Charter. In principle, a decision of the Security Council on whether 
given conduct constitutes an act of aggression could, for example, be made reviewable by the ICC, 
subject to specified, preexisting standards and not subject to the existing veto. The possibility of 
arbitrary and discriminatory enforcement could thereby be significantly curtailed. Alternatively, the 
supremacy provision of Article l03 could be made inapplicable with respect to new provisions con-
cerning aggression in the Rome Statute. Formal amendment of the Charter would be required for 
either approach; given the historical obstacles to Charter amendment, this course would not be 
politically realistic. But, purely as a matter of law, it is conceptually feasible.

Rather, the reasons why agreement upon a legally sound definition has proven elusive are cultur-
al and political. Historical differences among states and disparities in military and economic power 
have generated profound disagreement over when force may appropriately be used.209Some states 

203 Resolution 33l4, supra note 43, Annex art. 3(a).
204 See generally R.Y. JENNINGS, THE ACQUISITION OF TERRITORY IN INTERNATIONAL LAW (l963).
205 See supra Subsection IV.A.3.a.
206 See generally CHARLES TRIPP, A HISTORY OF IRAQ (2d ed. 2002).
207 See generally TSERING SHAKYA, THE DRAGON IN THE LAND OF SNOWS: A HISTORY OF MODERN TIBET SINCE l947 (l999).
208 See generally LAWRENCE FREEDMAN, THE OFFICIAL HISTORY OF THE FALKLANDS CAMPAIGN: THE ORIGINS OF THE FALKLANDS WAR 
(2005).
209 For an extended discussion of this phenomenon, see GLENNON, supra note l29, at 67-l00.
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have insisted upon a broad definition that includes all, or nearly all, potential forms of aggression. 
These tend to be states that see themselves historically as victims of aggression. Other states have 
insisted upon a narrower definition, concerned that an expansive definition would permit the pros-
ecution of acts such as those enumerated above in Part IV. These tend to be states that do not see 
themselves as historic victims of aggression. The former group, largely incapable of projecting force, 
prefers a broad definition and sees accepting a narrow one as capitulation to historically powerful 
states and an implicit acceptance of the abusive use of force. The latter group, largely capable of 
significant force projection or allied with militarily powerful states, prefers a narrow definition and 
sees a broad one as depriv210 the deliberations of the International Law Commission,211 and the 
Rome Conference,212 the latter group prevailed, at least in the sense of preventing the adoption of a 
broad definition. In the SWGCA, however, the former group prevailed. As the number and variety of 
the forms covered by the definition grew, a generic, all-encompassing description became progres-
sively vaguer—and legal difficulties multiplied. The zone of potential agreement between the two 
groups proved to be miniscule.

These differences are amplified by underlying cultural differences over whether a state’s politi-
cal and military leaders should be prosecuted. Some states, by tradition or legal prohibition, do 
not prosecute former leaders for crimes committed in the course and scope of their official du-
ties—even before their own courts. Others do.213 For those that do, the possibility of transferring 
former leaders to an international tribunal for trial could still be a politically monumental step that 
generates enormous domestic controversy. For those that do not, the possibility of doing so is all 
but unthinkable. The zone of possible agreement is, here again, miniscule.

Given the failure of states to reach agreement on a specific, substantive core of conduct that a 
definition might delineate, the SWGCA chose to paper over differences in the hope that a consen-
sus might emerge in the future. But in the imposition of criminal punishment, the papering over of 
differences is precisely what the principle of legality prohibits. Potential defendants have a right to 
know the specific elements of a crime before their conduct occurs—not when they are charged or 
tried, after a consensus has finally emerged. Nowhere is this more true, as indicated earlier, than 
within the constitutional jurisprudence of the United States, where these retroactivity difficulties 
would pose grave problems.

210 See SOLERA, supra note 38, at 43-78.
211 See Report of the International Law Commission on the Work of Its 46th Session, supra note l84.
212 Most delegations supported a narrow definition proposed by Germany, while Middle Eastern states favored a broader definition based 
upon Resolution 33l4. See Schofield, supra note 62, at 2l; SOLERA, supra note 38, at 36l.
213 See ROSANNE VAN ALEBEEK, THE IMMUNITY OF STATES AND THEIR OFFICIALS IN INTERNATIONAL CRIMINAL LAW AND INTERNATION-
AL HUMAN RIGHTS LAW l67-l74 (2008); Thilo Rensmann, Impact on the Immunity of States and their Officials, in THE IMPACT OF HUMAN 
RIGHTS LAW ON GENERAL INTERNATIONAL LAW l5l, l57-l60 (Menno Kamminga & Martin Scheinin eds., 2009).



189

The Blank-Prose Crime of Aggression

VII. CONCLUSION: WHITHER THE UNITED STATES?

What, then, are the implications for the United States? The United States participated in the 
Rome Conference and, owing in part to the success of its diplomacy, the Conference declined to 
adopt the broad definition of aggression then under consideration.214 In contrast, after “unsign-
ing” the Rome Statute on May 6, 2002, the United States did not participate in the discussions 
of the SWGCA.215 Its absence might have had the salutary effect of creating a kind of “controlled 
experiment” that would reveal, from the U.S. perspective, how responsibly the states party to the 
Rome Statute would act when removed altogether from U.S. influence. With the February 2009 
release of the SWGCA’s report defining aggression, the experiment was complete. The results, 
described in Part II, cannot be reassuring to U.S. policymakers. While it is conceivable that the 
United States might re-sign the Rome Statute, the possibility that two-thirds of the Senate will 
soon accord the Statute its advice and consent is remote. The risk of being pulled gradually into 
the machinery of an institution dominated by states with irreconcilable values would likely be 
considered too great.

However, a dilemma arises in that noninvolvement also carries risks: it is not in the long-term 
interest of the United States that a major judicial institution grow and develop into a potentially 
powerful international force with interests antithetical to those of the United States. One such inter-
est—one such value—is preserving the bedrock ban against retroactive criminality. Consistent with 
this objective, the United States could advance its interests by, among other things, participating as 
an observer in the Assembly of States Parties to the Rome Statute and the 20l0 Review Conference 
of the Rome Statute, as well as in other preliminary meetings aimed at defining aggression.216

It bears emphasizing that the process of defining aggression is far from over; indeed, the oppor-
tunity for the ICC to avoid a ruinous train wreck still exists. The Rome Statute appears to provide a 
number of possibilities for reversing course on the definition recommended by the SWCGA. If the 
definition were to survive through the Review Conference and were incorporated into Article 5 by 
two-thirds of the states party at the Assembly,217the crime would only become prosecutable one 

214 See Schofield, supra note 62, at 23.
215 The United States has decided to attend the 20l0 Review Conference in Kampala as an observer. See Colum Lynch, U.S. To Attend 
Conference Held by War Crimes Court, WASH. POST, Nov. l7, 2009,   HYPERLINK http://www.washingtonpost.com/wp-dyn/content/ar-
ticle/2009/ll/l6/AR2009lll603662.html  http://www.washingtonpost.com/wp-dyn/content/article/2009/ll/l6/AR2009lll603662.html. It 
attended a meeting of the Assembly of States Parties as an observer. See Stephen J. Rapp, U.S. Ambassador at Large for War Crimes 
Issues, Speech to Assembly of States Parties (Nov. l9, 2009), available at   HYPERLINK http://www.icc-cpi.int/iccdocs/asp_docs/ASP8/
Statements/ICC-ASP-ASP8-GenDeba-USA-  http://www.icc-cpi.int/iccdocs/asp_docs/ASP8/Statements/ICC-ASP-ASP8-GenDeba-USA- 
ENG.pdf.
216 I do not address the question whether, or when, the United States should again assume signatory obligations under the Statute. It is 
widely agreed that the Bush Administration’s 2002 letter terminated those obligations. For the argument that the United States none-
theless remains a signatory of the Statute, see AM. SOC’Y OF INT’L LAW, U.S. POLICY TOWARD THE INTERNATIONAL CRIMINAL COURT: 
FURTHERING POSITIVE ENGAGEMENT (2009), available at  HYPERLINK http://www.asil.org/files/ASIL-08-  http://www.asil.org/files/
ASIL-08- DiscPaper2.pdf.
217 Rome Statute, supra note 4, art. l2l(3).
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year after being ratified by seven-eighths of the states party.218 If a particular state party does not 
accept the definition, the ICC may not exercise jurisdiction with regard to any violation committed 
by nationals of that particular state party or committed on its territory,219 and that state party has 
a right to withdraw from the Statute with immediate effect.220 This “opt-out” option is available to 
every state that becomes a party to the Statute before the amendment takes effect. Thus, even if 
the SWGCA’s definition were to become part of the Rome Statute, the right to opt out could still 
become available to the United States should it become a party.

Perhaps U.S. political leaders take solace in all this and the belief that, if a broad definition such as 
the one proposed by the SWGCA should survive this procedural gauntlet and ultimately be adopted, 
senior U.S. officials will nonetheless be safe because the United States is not a party to the Rome 
Statute. If so, their sense of security could be mistaken. If such a definition were included in the 
Statute, it is possible that U.S. military and political leaders could be prosecuted for the crime of 
aggression even if the United States remains a nonparty. This is not certain; the Statute on its face 
is contradictory. Article l2l(5) provides, again, that “[i]n respect of a State Party which has not ac-
cepted the amendment, the Court shall not exercise its jurisdiction regarding a crime covered by 
the amendment when committed by that State Party’s nationals or on its territory.” The Statute also 
provides that, in the event of ambiguity, it “shall be interpreted in favour of the person being inves-
tigated, prosecuted, or convicted.”221 Yet under Article l2(2)(a) of the Statute, the ICC may exercise 
jurisdiction if “[t]he State on the territory of which the conduct in question occurred” has accepted 
the ICC’s jurisdiction. U.S. military action that constitutes a crime of aggression under the SWCGA’s 
definition could occur on such a state’s territory, and the state could then refer the matter to the ICC 
for prosecution. Moreover, it is doubtful whether immunity would attach; conflicting provisions of 
the Rome Statute could be reconciled either way.222

A solution to this conundrum once emerged. For years, the establishment of a permanent inter-
national criminal court was linked to the definition of the crime of aggression.223 States gradually 
came to understand that the establishment of such a court was possible only by separating the 
two questions. They chose, in Niebuhr’s words, “a pragmatic approach to political and economic 
questions which would do credit to Edmund Burke, the great exponent of the wisdom of historical 
experience.”224 The Rome Statute is the result. What triumphed in the SWGCA, however, was very 
different; its definition of aggression embodies, in Niebuhr’s phrase, “the abstract rationalism of 
the French Revolution.”225 What triumphed was reversion to the sort of offense for which victims 
were then guillotined, treasonous crimes such as “suspicious opinions” or “nostalgia for the ancien 

218 Id. art. l2l(4).
219 Id. art. l2l(5).
220 Id. art. l2l(6).
221 Id. art. 22(2).
222 See supra note l62.
223 See G.A. Res. ll87 (XII) (Dec. ll, l957).
224 NIEBUHR, supra note 6, at 89.
225 Id.
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régime.”226 What triumphed, in substance if not in name, was a retreat to natural law of the sort 
championed by Judge Bernard of France in his dissent from the Tokyo judgment:

There is no doubt in my mind that such a[n aggressive] war is and always has been a crime in 
the eyes of reason and universal conscience,—expressions of natural law upon which an inter-
national tribunal can and must base itself to judge the conduct of the accused tendered to it.227

If the offense is an offense under natural law, no notice is needed because every right-thinking 
person has already been accorded notice. But neither Judge Bernard nor the SWGCA nor anyone 
else has explained how it is possible, with a modicum of objectivity, to ascertain “reason and univer-
sal conscience.” How can reasonable, well-intentioned jurists from different societies identify the 
content of natural law in any culturally neutral, objectively useful sense?

At the 20l0 Review Conference, the Assembly of States Parties will confront the same choice. The 
Assembly will have the option, once again, of reverting to natural law—“the abstract rationalism 
of the French Revolution”—or adopting a pragmatic, Burkean approach grounded upon historical 
experience and political reality. Its decision will determine, in the end, not only whether the United 
States can become a party, but the likely future of the ICC itself. For the United States will not be the 
only state to reject the ICC if the nations behind it turn their back upon the cornerstone of the rule 
of law, the principle of legality—and the assurance set out in its own Statute that it will act “consist-
ent with internationally recognized human rights.”228

226 CAROLINE MOOREHEAD, DANCING TO THE PRECIPICE: LUCIE DE LA TOUR DU PIN AND THE FRENCH REVOLUTION l87 (2009).
227 United States v. Araki (Nov. l2, l948) (Bernard, J., dissenting), in IMTFE PROCEEDINGS, supra note l02, at l, 2.
228 Rome Statute, supra note 4, art. 2l(3).
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VASILIY KONONOV’S CONVICTION OF WAR CRIMES DURING SECOND 
WORLD WAR FOUND NOT TO HAVE VIOLATED ARTICLE 7  

(NO PUNISHMENT WITHOUT LAW)  
OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS

PRINCIPAL FACTS

Vasiliy Kononov was born in Latvia in 1923. He was a Latvian national until 12 April 2000, when he 
was granted Russian nationality. In 1942 he was called up as a soldier in the Soviet Army. In 1943 he 
was dropped into Belarus territory (under German occupation at the time) near the Latvian border, 
where he joined a Soviet commando unit composed of members of the “Red Partisans”.

According to the facts as established by the competent Latvian courts, on 27 May 1944 the ap-
plicant led a unit of Red Partisans wearing German uniforms on an expedition on the village of 
Mazie Bati, certain of whose inhabitants were suspected of having betrayed to the Germans an-
other group of Red Partisans. The applicant’s unit searched six farm buildings in the village. After 
finding rifles and grenades supplied by the Germans in each of the houses, the Partisans shot the six 
heads of family concerned. They also wounded two women. They then set fire to two houses and 

1 Grand Chamber judgments are final (Article 44 of the Convention).
All final judgments are transmitted to the Committee of Ministers of the Council of Europe for supervision of their execution. Further 
information about the execution process can be found here: www.coe.int/t/dghl/monitoring/execution. 
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four people (three of whom were women) perished in the flames. In all, nine villagers were killed: 
six men – five executed and one killed in the burning buildings – and three women – one in the final 
stages of pregnancy. The villagers killed were unarmed; none attempted to escape or offered any 
form of resistance.

According to the applicant, the victims of the attack were collaborators who had delivered a 
group of 12 Partisans into the hands of the Germans some three months earlier. The applicant said 
that his unit had been instructed to capture those responsible so that they could be brought to trial. 
He further claimed that he had not personally led the operation or entered the village.

In July 1998 the Centre for the Documentation of the Consequences of Totalitarianism (Totalitārisma 
seku dokumentēšanas centrs), based in Latvia, forwarded an investigation file concerning the events 
of 27 May 1944 to the Latvian Principal Public Prosecutor. Subsequently, Mr Kononov was charged 
with war crimes. 

On 30 April 2004 the Criminal Affairs Division of the Supreme Court ultimately found the ap-
plicant guilty of war crimes under Article 68-3 of the 1961 Criminal Code of the Soviet Socialist Re-
public of Latvia (the “1961 Latvian Criminal Code”)2. Relying mainly on the provisions of the Geneva 
Convention relative to the Protection of Civilian Persons in Time of War (“Geneva Convention (IV) 
1949”), it convicted the applicant for the ill-treatment, wounding and killing of the villagers, find-
ing in particular that burning a pregnant woman to death violated the special protection afforded 
to women during war. Furthermore, the applicant and his unit had violated Article 25 of the Hague 
Regulations 1907 which forbade attacks against undefended localities, such as the villagers’ farm 
buildings. Under Article 23(b) of the same Regulations, the applicant was also convicted separately 
of treacherous wounding and killing, as he and his unit had worn German uniforms during the 
Mazie Bati operation. Noting that he was aged, infirm and harmless, the Latvian courts imposed an 
immediate custodial sentence of one year and eight months. 

The applicant lodged an unsuccessful appeal on points of law.

COMPLAINTS, PROCEDURE AND COMPOSITION OF THE COURT

The applicant complained, in particular, that the acts of which he had been accused had not, at 
the time of their commission, constituted an offence under either domestic or international law. 
He maintained that, in 1944 as a young soldier in a combat situation behind enemy lines, he could 

2 The 1961 Criminal Code replaced the existing 1926 Criminal Code of Soviet Russia which had been introduced by decree in 1940 when 
Latvia became part of the Union of Soviet Socialist Republics (“USSR”). 
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not have foreseen that those acts could have constituted war crimes, or have anticipated that he 
would subsequently be prosecuted. He also argued that his conviction following the independence 
of Latvia in 1991 had been a political exercise by the Latvian State rather than any real wish to fulfil 
international obligations to prosecute war criminals. He relied on Article 7 § 1 (no punishment with-
out law) of the European Convention. 

The application was lodged with the European Court of Human Rights on 27 August 2004. 

In a judgment of 24 July 2008 the Court held, by four votes to three, that there had been a viola-
tion of Article 7 and, under Article 41 (just satisfaction), awarded the applicant 30,000 euros (EUR) 
in respect of non-pecuniary damage.

On 6 January 2009 the case was referred to the Grand Chamber under Article 43 at the Govern-
ment’s request.

Third-party comments were received from the Government of the Russian Federation and from 
the Lithuanian Government. 

On 20 May 2009 a hearing was held in public in the Human Rights Building in Strasbourg.

Judgment was given by the Grand Chamber of 17, composed as follows:

Jean-Paul Costa (France), President,
Christos Rozakis (Greece),
Nicolas Bratza (the United Kingdom),
Peer Lorenzen (Denmark),
Françoise Tulkens (Belgium),
Josep Casadevall (Andorra),
Ireneu Cabral Barreto (Portugal),
Dean Spielmann (Luxembourg),
Renate Jaeger (Germany),
Sverre Erik Jebens (Norway),
Dragoljub Popović (Serbia),
Päivi Hirvelä (Finland),
Ledi Bianku (Albania),
Zdravka Kalaydjieva (Bulgaria),
Mihai Poalelungi (Moldova),
Nebojša Vučinić (Montenegro), judges,
Alan Vaughan Lowe (Latvia), ad hoc judge,
and also Michael O’Boyle, Deputy Registrar
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DECISION OF THE COURT

Had there been a sufficiently clear legal basis in 1944 for the crimes of which the applicant had 
been convicted?

Mr Kononov had been convicted under Article 68-3 of the 1961 Latvian Criminal Code, a provision 
introduced by the Supreme Council on 6 April 1993, which used the “relevant legal conventions” 
(such as the Geneva Convention (IV) 1949) as the basis for a precise definition of war crimes. The 
Latvian courts’ conviction of the applicant had, therefore, been based on international rather than 
domestic law.

By May 1944 the prevailing definition of a war crime had been an act contrary to the laws and 
customs of war; and international law had defined the basic principles underlying those crimes. 
States had been permitted (if not required) to take steps to punish individuals for such crimes, in-
cluding on the basis of command responsibility. Consequently, during and after the Second World 
War, international and national tribunals had prosecuted soldiers for war crimes committed during 
the Second World War.

As to whether there had been a sufficiently clear and contemporary legal basis for the specific 
war crimes for which the applicant had been convicted, the Court began its assessment on the basis 
of a hypothesis that the deceased villagers could be considered to be “combatants” or “civilians who 
had participated in hostilities” (rather than “civilians”). The Court also recalled the “two cardinal 
principles” relied on by the International Court of Justice as applicable to armed conflict which con-
stituted “the fabric of humanitarian law”, namely “protection of the civilian population and objects” 
and “the obligation to avoid unnecessary suffering to combatants”.

In that connection, and having regard notably to Article 23(c) of the Hague Regulations 1907, the 
villagers’ murder and ill-treatment had violated a fundamental rule of the laws and customs of war 
by which an enemy rendered hors combat – in this case not carrying arms – was protected. Nor 
was a person required to have a particular legal status or to formally surrender. As combatants, the 
villagers would also have been entitled to protection as prisoners of war under the control of the 
applicant and his unit and their subsequent ill-treatment and summary execution would have been 
contrary to the numerous rules and customs of war protecting prisoners of war. Therefore, like the 
Latvian courts, the Court considered that the ill-treatment, wounding and killing of the villagers had 
constituted a war crime. 

Furthermore, the domestic courts had reasonably relied on Article 23(b) of the Hague Regula-
tions 1907 to separately convict Mr Kononov of treacherous wounding and killing. At the relevant 
time wounding or killing had been considered treacherous if it had been carried out while unlaw-
fully inducing the enemy to believe they had not been under threat of attack by, for example, mak-
ing improper use of an enemy uniform, which the applicant and his unit indeed had done. Equally, 
there was a plausible legal basis for convicting Mr Kononov of a separate war crime as regards the 
burning to death of the expectant mother, given the special protection for women during war es-



196

Kononov v. Latvia 

tablished well before 1944 (ie Lieber Code 1863) in the laws and customs of war and confirmed im-
mediately after the Second World War by numerous specific and special protections in the Geneva 
Conventions. Nor had there been evidence domestically, and it had not been argued before the 
Court, that it had been “imperatively demanded by the necessities of war” to burn down the farm 
buildings in Mazie Bati, the only exception under the Hague Regulations 1907 for the destruction of 
private property.

Indeed, the applicant had himself described in his version of events what he ought to have done 
namely, to have arrested the villagers for trial. Even if a partisan trial had taken place, it would not 
qualify as fair if it had been carried out without the knowledge or participation of the accused vil-
lagers, followed by their execution. Mr Kononov, having organised and been in control of the par-
tisan unit which had been intent on killing the villagers and destroying their farms, had command 
responsibility for those acts. 

In conclusion, even assuming as the applicant maintained that the deceased villagers could be 
considered to have been “civilians who had participated in hostilities” or “combatants”, there had 
been a sufficiently clear legal basis, having regard to the state of international law in 1944, for the 
applicant’s conviction and punishment for war crimes as the commander of the unit responsible for 
the attack on Mazie Bati on 27 May 1944. The Court added that, if the villagers were to be consid-
ered “civilians”, it followed that they would have been entitled to even greater protection.

Had the crimes been statute-barred?
The Court noted that the prescription provisions in domestic law were not applicable: the ap-

plicant’s prosecution required reference to international law both as regards the definition of such 
crimes and determination of any limitation period. The essential question was therefore whether, 
at any point prior to Mr Kononov’s prosecution, such action had become statute-barred by inter-
national law. The Court found that the charges had never been prescribed under international law 
either in 1944 or in developments in international law since. It therefore concluded that the pros-
ecution of the applicant had not become statute-barred.

Could the applicant have foreseen that the relevant acts had constituted war crimes and that 
he would be prosecuted?

As to whether the qualification of the acts as war crimes, based as it was on international law 
only, could be considered to be sufficiently accessible and foreseeable to the applicant in 1944, the 
Court recalled that it had previously found that the individual criminal responsibility of a private 
soldier (a border guard) was defined with sufficient accessibility and foreseeability by a require-
ment to comply with international fundamental human rights instruments, which instruments did 
not, of themselves, give rise to individual criminal responsibility. While the 1926 Criminal Code did 
not contain a reference to the international laws and customs of war, this was not decisive since 
international laws and customs of war were in 1944 sufficient, of themselves, to found individual 
criminal responsibility.
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The Court found that the laws and customs of war constituted particular and detailed regulations 
fixing the parameters of criminal conduct in a time of war, primarily addressed to armed forces and, 
especially, commanders. Given his position as a commanding military officer, the Court was of the 
view that Mr Kononov could have been reasonably expected to take special care in assessing the 
risks that the operation in Mazie Bati had entailed. Even the most cursory reflection by Mr Kononov, 
would have indicated that the acts, flagrantly unlawful ill-treatment and killing, had risked not only 
being counter to the laws and customs of war as understood at that time but also constituting war 
crimes for which, as commander, he could be held individually and criminally accountable. 

As to the applicant’s submission that it had been politically unforeseeable that he would be pros-
ecuted, the Court recalled its prior jurisprudence to the effect that it was legitimate and foresee-
able for a successor State to bring criminal proceedings against persons who had committed crimes 
under a former regime. Successor courts could not be criticised for applying and interpreting the 
legal provisions in force at the relevant time during the former regime, in the light of the principles 
governing a State subject to the rule of law and having regard to the core principles (such as the 
right to life) on which the European Convention system is built. Those principles were found to be 
applicable to a change of regime of the nature which took place in Latvia following the Declarations 
of Independence of 1990 and 1991.

Accordingly, the Latvian courts’ prosecution and conviction of Mr Kononov, based on internation-
al law in force at the time of the acts he stood accused of, could not be considered unforeseeable. 
In conclusion, at the time when they were committed, the applicant’s acts had constituted offences 
defined with sufficient accessibility and foreseeability by the laws and customs of war. 

The Court therefore concluded, by 14 votes to three, that there had been no violation of Article 7.

Judge Rozakis expressed a concurring opinion, joined by Judges Tulkens, Spielmann and Jebens. 
Judge Costa expressed a dissenting opinion, joined by Judges Kalaydjieva and Poalelungi. The texts 
of these separate opinions are annexed to the judgment.

***

The press release is a document produced by the Registry. It does not bind the Court. Decisions, 
judgments and further information about the Court can be found on its Internet site (www.echr.coe.
int). To receive the Court’s press releases, you can subscribe to the Court’s RSS feeds.
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The European Court of Human Rights was set up in Strasbourg by the Council of Europe Member 
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