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 I. INTRODUCTION

Political neutrality and impartiality of the Constitutional Court is a fundamental principle of a legal 
state. It is unacceptable for judiciary to  exercise its functions under the direction of a government 
or with political sympathies and antipathies towards the parliamentary majority or the opposition. 
In this case, it is impossible to talk about “justice”, because we are dealing not with an independent 
judicial process, but with pure”politics”.1

“Political justice” leads only to bad associations. Therefore, the Constitutional Court attempts to prove 
that its decisions do not have anything to do with politics. Representatives of political authorities are 
constantly trying to demonstrate that no one exerts influence on a court. The public also likes judici-
ary image, which is far from politics. At the same time, the research of regularity between politics 
and law requires a sober and pragmatic approach in order to be fully protected from relapses/
recidivism of political justice.

Political neutrality of the Constitutional Court cannot be formed only with the help of the “myth”, 
according to which, “judiciary is a far cry from politics/judiciary is distant from politics”. The more 
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1 Kirchheimer, O., Politische Justiz. Verwandlung juristischer Verfahrensmöglichkeiten zu politischen Zwecken.
  Neuausgabe, 198, Quote: Ooyen, R., „Volksdemokratie“ und nationalliberaler Etatismus. Das 

Bundesverfassungsgericht aus Sicht der politischen Theorie am Beispil von Richter-Vorverständnissen (Böckenförde 
und Kirchhof), in: Van Ooyen, Möllers, M. (Hrsg.), Handbuch Bundesverfassungsgericht im politischen System, 2. 
Auflage, Wiesbaden, 2006, S. 199.
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especially as “political” content of justice should not be seen as only the persecution, or vice versa, 
some kind of “armor” from the protection of legal accountability/liability/responsibility.

A legal state also requires protection. That is why “political justice” is considered as an indispensable, 
but on the other hand, the “dark side” of the legal state. Liberal democracy also recognizes civilized 
methods of fighting against its “adversaries” in the form of political justice – the so called “McCarthy” 
era in the US or anticommunist political justice in Germany.2

Each justice has a political character, whether it is admtted (by justice) or not. In such circumstances, 
the crucial factor is that a judge should be aware of political nature of his activities.3 Justice, in a 
sense, is always political due to the fact that a judge cannot be “neutral”. It is hard to imagine that 
just by throwing a judicial robe on himself, a judge can isolate himself from his world outlook - family 
and professional social environment, (already established) normative beliefs, religious or ideolog-
ical (liberal and /or conservative) orientations, scientific views (community of different scientific 
“schools”) and others. Judges can feel political orientation, at least, “under their skin”.4

The study of politics and law has a long tradition and still falls within one of the pressing problems of 
legal science. To what extent is a constitutional court involved in politics?  Is it possible that all the ac-
tivities of the constitutional court to be constrained within the pure legal categories? How much does 
a judge’s decision give the possibility of rational verification? Are there any guarantees that judges 
will be loyal to a constitution and will not abuse their power? How big are the risks of instrumentali-
zation of a constitutional court from politics and what are their neutralization mechanisms? This is an 
incomplete list of issues, which is still under active discussion in the sphere of contemporary science.

 II. “POLITICAL QUESTION” DOCTRINE

The “political question” doctrine is a “child of American Law5, according to which, the US Supreme 
Court may refuse to discuss the case on the grounds that “the issue is political.” Practice shows 
that the Supreme Court basically refuses to discuss foreign policy topics6. In addition, rules for the 

2 Van Ooyen, Möllers, M. (Hrsg.), Handbuch Bundesverfassungsgericht im politischen System, 2. Auflage, 
Wiesbaden, 2006, S. 96.

3 Van Ooyen, R., Bundesverfassungsgericht und politische Theorie. Ein Forschungsansatz zur Politologie der 
Verfassungsgerichtsbarkeit, Springer, 2015, S. 147.

4 Van Ooyen, Machtpolitik, Persönlichkeit, Staatsverständnis und zeitgeschichtlicher Kontext: wenig beachtete 
Faktoren bei der Analyse des Bundesverfassungsgerichts, in: IJZG, 2008/2009 (Bd. 10), S. 249 ff.

5 Lechner H., Zuck, R., Bundesverfassungsgerichtsgesetz. Kommentar. 7. Neu bearbeitete und erweiterte Auflage, 
2015, S.115.

6 Van Ooyen, Das Bundesverfassunggericht im politischen System, S. 302.
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amendment of the Constitution, impeachment, guarantees for a republican form of government and 
so forth, are also regarded, as political questions7. 

American “political question” doctrine is less prevalent in Germany and other Continental European 
countries8. The Federal Constitutional Court of Germany has developed its own political question 
doctrine9. The Federal Constitutional Court of Germany does not differentiate on the issues, which 
due to their political contents, are not subject to legal proceedings. At the same time, the Federal 
Constitutional Court of Germany does not avoid the politically important questions, which may have 
a great impact on the political system10. We could say that the Federal Constitutional Court of Ger-
many has become an important ruling factor in political life. Decisions of the Constitutional Court, 
determine the framework of the state authority, not only for individual cases but for the whole poli-
tics, and not too rarely it affects the content of the politics11.

German doctrine is not keen on the protection from the judiciary “expansionist” aspirations, when the 
“third” power is trying to actively intervene in the activities of political power. According to the Ger-
man approach, the Court applies existing  norms, with non-political and justice-oriented approach12. 
The German doctrine stresses that the “third power” has less interest in politics. Accordingly, the 
Constitutional Court is seen as a “neutral power13.” Most scientists agree that the assessment of pol-
itics by a constitutional court will bring harm to justice, so that, this time, even politics itself, “will not 
benefit14.”

The Federal Constitutional Court of Germany believes that an assessment and solution of both, for-
eign policy and defense issues, is mainly a matter of the government15.The Federal Constitutional 
Court differentiates the topics, within the jurisdiction of the Court, on the basis of several criteria. 

7 Ibid.
8 Piazolo, M., Verfassungsgerichtsbarkeit und Politische Fragen. Die political Question Doktrin im Verfahren vor dem 

Bundesverfassungsgericht und dem Supreme Court der USA. München, 1994.Massing, O., Politik als Recht – Recht als 
Politik. Studien zu einer Theorie der Verfassungsgerichtsbarkeit, Baden-Baden, 2005.

9  Lechner/Zuck, Bundesverfasungsgerichtsgesetz. Kommentar, 7. Neu bearbeitet und erweiterte Auflage, 2015, S. 115;
10 Eberl, M., Verfassung und Richterspruch. Rechtsphilosophische Grundlegungen zur Souverenität, Justiziabilität und Le-

gitimität der Verfassungsgerichtsbarkeit, Berlin, 2006, S. 33. See as well: Scharpf, W., Grenzen richterlicher Verant-
wortung. Die „political question“ -Doktrin in der Rechtssprechung des amerikanischen Supreme Court, Karlsruhe, 1965.

11 Benda/Klein, Verfassungsprozessrecht. Ein Lehr- und Handbuch, 3. Völlig neu bearbeitete Auflage, 2012. S. 4 ff. 
12 Massing, O., Politik als Recht – Recht als Politik. Studien zu einer Theorie der Verfassungsgerichtsbarkeit, S. 46.
13 Sodan, H., Staat und Verfassunggerichtsbarkeit, 2010, S. 18.
14 Leibholz, G., Die Stellung des Bundesverfassungsgerichts im Rahmen des Bonner Grundgesetzes, in: Politische Viertel-

jahresschrift, 3. Jg., 1962, S. 16. quote.: Massing, O., Politik als Recht – Recht als Politik., S.47.
15  BVerfGE (the decisions of the Federal Constitutional Court of Germany), 68, 1 (2). Ooyen, R., Das Bundesverfassungs-

gericht als außen- und sicherheitspolitischer Akteur. Etatistische Regierungsdomänen a la Hobbes/Locke und „kalte“ 
Verfassungsänderungen beim Aus- und (in)Inlandeinsatz der Bundeswehr, in.: Van Ooyen, Möllers, M. (Hrsg.), Hand-
buch Bundesverfassungsgericht im politischen System, 2. Auflage, Wiesbaden, 2006, S. 665 ff.
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We should set the criteria of “rationality” and “practicality” apart from them. A court may refuse to 
discuss certain issues; if these issues do not allow to assessing a situation adequately or the court 
considers that it is more reasonable if the question is tackled by another state body (this especially 
concerns foreign policy affairs, possible encroachment on state interests, major of infringement state 
capacity or citizens security).16 At the same time, a constitutional court, proceeding from its functions, 
is more inclined to protect individual rights and freedoms, than legal order.17 

The Federal Constitutional Court of Germany does not consider itself as an entity “against” the gov-
ernment or parliamentary majority (“anti-government”). Constitutional court, also, cannot be “the 
opposition-oriented court18.” A constitutional court is thought to be the leverage for management 
stability and increasing legitimation of a state system19. A court provides legitimation of decisions 
made by majority in a political process and their protection from public pressure or from administra-
tive (bureaucratic) resistance (“blockade”).20

German scientists are in favor of the view that the Constitutional Court should not consider “political 
questions”.21 On the other hand, the Federal Constitutional Court cannot refuse to discuss the case 
because of the “political question”, or on the grounds that it is better to discuss the issue with other 
political institutions, or if the court does not want to assume the responsibility.22 The case must be con-
sidered in all respects, if there is a constitutional norm, under which the court can make a decision.23

Constitutional court cannot “escape” to make a decision, no matter how challenging this decision 
could be. A constitutional court has statutory powers, which give the court not only the rights, but the 
obligations as well.24 The constitutional court will go beyond its commission, if it refuses to make a 
decision (if decision-making authority is granted to a court by law).25

16  Eberl, M., Verfassung und Richterspruch, p. 34.
17 Ibid.
18  Stüwe, Die Opposition im Bundestag und das Bundesverfassungsgericht , Baden-Baden, 1997.
19 Ooyen, Das Bundesverfassunggericht im politischen System S. 154.
20 Grigoleit,Kl., Bundesverfassungsgericht und deutsche Frage: eine dogmatische und historische Untersuchung zum ju-

dikativen Anteil an der Staatsleitung , Tübingen, 2004, S.367.
21 Iibid.
22 Stern, Kl., Verfassungsgerichtsbarkeit zwischen Recht und Politik, 2013, S. 32.
23 Ibid.
24 Sodan, H., Staat und Verfassungsgerichtsbarkeit, S. 49.
25 Heun, Die Verfassungsordnung der Bundesrepublik Deutschland, S. 215, ციტ.: Schlaich, K., Korioth, St., Das Bundesver-

fassungsgericht. Stellung, Verfahren, Entscheidungen. Ein Studienbuch, 10. Neu bearbeitete Auflage, 2015. S. 359., 
Hillgruber, Chr., Goos, Chr. Verfassungsprozessrecht, 3. Neu bearbeitete Auflage, 2011. S. 17.
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III. JURIDICALIZATION OF POLITICS AND POLITICIZATION OF LAW

1. What is considered “political”?

Posing “political” importance on any issues by constitutional courts should not be done arbitrarily. 
However, the main complexity of drawing a demarcation line between law and politics is related to 
the specification of “political” matter. Typically, the term “political” incorporates relations, connected 
with an executive power. At the same time, we often talk about family and job “policy”.

Law and politics do not cohabit in full harmony but they are not mutually exclusive either. Neverthe-
less, law cannot be established in a space, void of politics. For its part, political process flows in the 
course of legal framework in compliance with “game rules”, prescribed by law. 

How we should identify “political” questions? It is much easier to differentiate issues under consti-
tutional justice not in order of public relations or their importance, but with the help of “normative 
scale”.  In this sense, the issue should be regarded as “political”, if there is no normative scale of its 
assessment, laid down in a constitution. Only an absence of a normative scale, gives the basis to 
recognize the issue as “political” one.26

2. Constitutional Political Science

Legal science is becoming more intensively engaged in doing research for aspects of political sci-
ence of law. In this regard, the American scientific traditions are the most noteworthy. This approach 
was spread relatively late to Continental Europe, where during the 70s of the 20th century “the 
theory of political law” was formed. The first textbook on “political science of law” was published in 
Germany, in 1985.27 Constitutional Political science has been considered as an independent trend28, 
which is engaged in political analysis of law.

Law and politics contradict each other in constitutionalism29. The process of political analysis of this 
particular attitude and the law in general, is carried out under a different perspective. Polity-Aspect 
examines the political structures or forms of law. Policy-Aspect studies political functions and content 
of law, while Politics-Aspect – the issues of lawmaking, adjudication of justice and interpretation of 
law.30

26 Ibid.
27 Görlitz, A., Voigt, R., Rechtspolitologie. Eine Einführung. Opladen, 1985.
28 Van Ooyen, Schale, Fr., Kritische Verfassungspolitologie, Baden-Baden, 2011.
29 Vakhtang Menabde, „Demise of Politics. Selection of the Composition of the Supreme Court on the Existing Notions of 

Status Quo and Prospects of the Reform.” Constitutional Law review, VIII, p. 46. 
30 Voigt, R., Das Bundesverfassungsgericht in rechtspolitologischer Sicht, S. 73.
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According to American scholar, Theodore Lowi’s so-called „Arenas of Power“, we can distinguish 
„legislative arena“,  “implementation arena“ and “judicial arena.“31 A constitutional court should be 
attributed to the judicial arena. However, the Constitutional Court, can also „appear“ on the legisla-
tive arena.

Constitutional law, itself, has some outstanding features too. Constitutional law is a political law32, 
as far as the subject of Constitution has political nature33. The study of aspects of political science of 
constitutional law allows us not to limit ourselves only to the pure normative, dogmatic analysis of 
law. In this regard, it is particularly important for the Georgian political science to become more ac-
tive in the direction of constitutional justice research. Active use of political science research methods 
will profoundly help us in terms of understanding how the social, psychological, cultural aspects can 
influence a court’s decision. Analysis of a link between a constitutional court and politics is to become 
one of the main directions.

3. Characteristics of Constitutional Interpretation 

Characteristics of constitutional construction have a tremendous influence on “political” aspect of 
a constitutional court’s activity. In interpreting the constitution, the constitutional court is bound by 
classic methods of interpretation. At the same time, a construction of a constitution differs from those 
constructions, which are made by judges of General/Common Court.

Each norm of a constitution is, essentially, a general principle of law, which offers an opportunity for 
constant updating of their contents. In addition, the open character of constitutional norms is typical 
for constitutions of both – Common law and Continental/Civil law countries. The text of a constitu-
tion can be seen as a framework or basic plan of the policy.34 It is not accidental that the US Supreme 
Court is considered as a permanent (continuous) Constitutional Constituent Assembly (Wilson).

The last instance of constitutional interpretation is only a constitutional court. It is not able to formally 
change a constitution but its content can be adjusted through constructions. It also needs to be taken 
into account, that it is often quite problematic to draw with precision the line between lawmaking 
and a norm interpretation.

31 Ibid., p. 74.
32  Wintrich, J., Aufgaben, Wesen und Grenzen der Verfassungsgerichtsbarkeit. In: Festschrift für Hans Nawiasky, 

München 1956, S. 191 ff. ციტ. Voigt, R., Das Bundesverfassungsgericht in rechtspolitologischer Sicht, in: Van Ooyen, 
Möllers, M. (Hrsg.), Handbuch Bundesverfassungsgericht im politischen System, 2. Auflage, Wiesbaden, 2015, S. 69.

33 Isensee, Handbuch für Statsrecht VII, 1992, §162 Rn 21. 
34 Vakhtang Natsvlishvili, „Amending Without Amendments. A Challenge to the American Constitutionalism.“ Constitutional 

Law review, VIII, p. 30.
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If a constitutional court has the power of interpretation (“Deutungsmacht”), this means that the court 
has political power too. Political power entails the results of a decision, and not its prerequisites.35 

Constitutional justice is not mere implementation of a judicial power or mere interpretation of con-
stitutional norms.36 

 IV. DOES A CONSTITUTIONAL COURT IMPLICATE THE FOURTH POWER?

1. Place of the Constitutional Court in the system of constitutional bodies

Legally a constitutional court is not an independent body but it is a part of judicial power. Pursuant to 
the Constitution of Georgia, the Constitutional Court of Georgia shall be the judicial body of Consti-
tutional review ( Article 83, Paragraph 1). The Constitutional Court is formed as organizational-legal 
court and also makes decisions through legal procedures.

Each branch of a government represents the various branches37 of the unified government as the 
unified function, while the Constitutional Court holds a different place than the judiciary in the system 
of constitutional bodies. The relationship between the Constitution and the legislative power is also 
different. The Constitutional Court acts as an governmental factor, alongside the traditional political 
government.38 

The Constitutional Court does not belong to the classical judicial authorities. It shall not be empow-
ered to enforce justice (Paragraph 2, Article 83, of the Constitution of Georgia). All branches of 
government, including legislators, are constrained by the Constitutional Court’s decision. We can say 
that the Constitutional Court is the sui generis the fourth power. Only the Constitutional Court can 
change one of its own decisions (if the Constitutional Court considers later that it does not agree on 
its earlier decision). The Constitutional Court’s decision stands as a peremptory interpretation of the 
Constitution, which can be altered only when there is a change in the Constitution or the Constitution-
al Court, which deemed it necessary to revise its own interpretation.

35 Bundesverfassungsgerichtsgesetz. Kommentar von Lechner, H., Zück, R., 7., neu bearbeitete und erweiterte Auflage, 
2015, S. 26. 

36 Ibid.
37  Besarion Zoidze, “Problems with the Verification of Constitutional Norms and Constitutionality”.  Constitutional Law 

review, VIII p. 14.
38  Tomuschat, Ch., Das Bundesverfassungsgericht im Kreise anderer nationaler Verfassungsgerichte, in: Peter Badura/

Horst Dreier (Hrsg.), Festschrift 50 Jahre Bundesverfassungsgericht, Bd. 1., 2001, S. 245. quote: Sodan, H., Staat und 
Verfassungsgerichtsbarkeit, S. 18.
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A court’s Interpretation of a constitution does not recognize any form of legal control, especially 
from a political instance. The decision of the constitutional court can become the subject of fierce 
criticism from the standpoint of politics, society or science. However, this criticism cannot change 
compulsiveness of a decision or its legal nature.

Intensity of a constitutional court’s influence on politics depends neither on the amount of consti-
tutional complaints, nor the issues that are being appealed to the court. Even the existence of the 
constitutional court changes the balance of forces between the government and the parliament, the 
majority and minority in the parliament. The court affects legislative practice by its judgments when 
it recognizes a norm as unconstitutional and therefore, annuls it. The court’s judgments can have an 
influence on the process of an election too. (For example, the Georgian Constitutional Court’s judg-
ment on designation of electoral districts entails political consequences, when the constitutional claim 
(registration N547) was upheld (“Georgian Citizens Ucha Nanuashvili and Mikheil Sharashidze 
against the Georgian Parliament”).39

2. The Means of Political Impact on the Constitutional Court

Politics holds various ways to affect a constitutional court. Parliament can amend the Organic Law 
on the Constitutional Court. Theoretically, Articles of the Constitution that define the authority of the 
Constitutional Court, the number of members and so forth., can be ammended by the parliament as 
well. There is a possibility of political influence on the process of electing or appointing of judges 
(however, it is difficult to predict how the judges „live up to expectations“ after thier elections and 
appointments, or how loyal they will be to the electing or appointing bodies in the future).

Despite these theoretical possibilities, the legislature has always been reluctant to use them and it is 
a legal state’s fundamental requirement. The United States legislature, throughout ist two-hundred- 
year history, has managed to „beat“ the Supreme Court only four times by vertue of purposeful 
constitutional amendments. Germany did not attempt to „move“ the Constitutional Court through 
legislative initiative on to the desired „tracks“ of legislative body, or the government. Nevertheless, 
there was a successful implementation precedent in Austria.40

In addition to constitutional changes, politics sometimes exerts enfluence on a constitutional court 
through „intimidation“. In the 1930s of the 20th century, President Roosevelt wanted to increase the 
number of members of the US Supreme Court from nine to fifteen. The president was able to change 

39 http://humanrights.ge/index.php?a=archive&catid=18&lang=eng&year=2015.
40 Benda/Klein,Verfassungsprozessrecht. Ein Lehr- und Handbuch, S. 9.
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the balance of power in the Supreme Court, through constitutional changes, where conservative 
judges were in majority, who recognized reformatory laws of New-Deal as unconstitutional. It 
turned out later that there was no necessity for Roosevelt to realize this plan since the judges of the 
Supreme Court gave up thier position.41 

Recently, there was something of a „covert threat“ toward the Constitutional Court in the speech of 
Minister of Justice, when she noted that „… (Constitutional) Court shall require recovery in terms of 
reforming or something else.“42 However, the minister did not specify how the reforms would have 
been implemented. The Constitutional Court responded very sharply to the statement of the Minister 
of Justice, which labeled it as “politically motivated criticism“, „an attemt to influence the final deci-
sion of the Court“, „defamation of  judges of the Constitutional Court“, „misleading the public.“43

Despite the heated rhetoric, it is unlikely that the Georgian Parliament is willing to make  legisla-
tive changes with regard to the Constitutional Court. Legislator, as a rule, deliberately refrains from 
changes, related to the Constitutional Court’s authorities, Because it’s seen as a violation of the prin-
ciple of  the supremacy of the Constitution and  fundamental principles of putting restrictions on the 
Government by law. 

In political practice, only a constitutional court is allowed to exercise the principle of government re-
strictions. No other body is able to exercise control over the legislature, as the constitutional court44. 
Consequently, the parliament will bring discredit upon itself, if it tries to restrict the powers of a cn-
stitutional court in the form of legislative amendments. In all likelihood, this could even lead to a state 
or a constitutional crisis. A constitutional court, for ist part, should not interfere with the activities of 
the legislative body (including, an interpretation of the constitution numbers). Some kind of “self-re-
straint” is required on the part of  a constitutional court. The constitutional court judges are not the 
legislators, but they interpret the law. Lawmaking process is a political function. A judge should not 
fancy himself in the role of a lawmaker and a politician, accordingly. The principle of separation of 
powers, as a cornerstone of democracy, requires that it is impossible for the same branch, to excer-
sise lawmaking and the process of interpreting the law.  If a constitutional court also „assumes“ the 
function of a lawmaker, it will administer politics instead of justice45.    

41 D.P. Currie, The Constitution in the Supreme Court: The First Hundred Years. 1789-1888 (1985), S. 205 ff. quot.: Ben-
da/Klein,Verfassungsprozessrecht. Ein Lehr – und Handbuch, S. 9.

42 http://www.interpressnews.ge/ge/politika/356811-thea-tsulukiani-sakonstitucio-sasamarthlos-kolegia-mikerdzo-
ebulia-da-reformis-dargshi-mnishvnelovani-nabijis-gadadgmas-vapireb.html?ar=A

43 http://www.constcourt.ge/ge/news/saqartvelos-sakonstitucio-sasamartlos-gancxadeba,p.5.
44 Ibid.
45 Benda/Klein, Verfassungsprozessrecht, S. 5. 
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In a legal state all of the governments are bound by law. Constitutional Court is bound by a con-
stitution too. A constitutional court cannot go beyond the limits of a constitution and cannot make 
a decision in terms of political expediency or other, illegal scale. The constitutional court’s decision 
is a legal act (an act of applying the law) and not the law. Nevertheless, who is obliged to check 
whether a judge, per se, is faithful to the constitution? As the judge of the US Supreme Court noted, 
“We, as judges, are bound by the Constitution too.“ However, what is written in the Constitution, is 
determined by us (the judges).” There is no formal mechanism to control a constitutional court. Judi-
cial “self-restraint” remains as the only form of control. Personal and professional changes of judges 
are of great significance in realization of principle of judicial “self-restraint”. 

A constitutional court should not have the ambition to declare: “I am the Constitution” or “final deci-
sion falls upon us.” German scientific literature specifically singled out the risks of such an approach. 
The risks of such an approach are particularly singled out in German scientific literature. As an alter-
native, the following structure was proposed: “Constitutional Court determines the direction of the 
political process”.46 This construction somewhat limits the ambitions of the Constitutional Court. At 
the same time, it does not formulate effective, institutional safeguards of judicial commitment to the 
Constitution and still rest all its hope on judges.

 V.  LAW AND POLITICS IN THE PRACTICE OF CONSTITUTIONAL JUSTICE

1. Conflict between Law and Politics

A constitutional court cannot avoid conflict with the politics. The likelihood of conflict between consti-
tutional justice and the legislative body is already being conditioned due to the fact that the law can 
be declared unconstitutional upon its adoption. The conflict with politics is programmed beforehand, 
because a constitutional court has to protect human rights, democracy and the principles of a legal 
state. When the constitutional court attempts to put politics in the legal framework, this is already 
thought to be the conflict with politics. Constitutional Court’s decision may call into question the au-
thority of political institution and upset the balance between the authorities (if the court is instrumen-
talised by any political entity). 

It is also quite high probability of conflict in the reform process, when the “conservative” Constitution-
al Court can suspend or block the reform process.

46 Lang, Wider die Metapher vom letzten Wort: Verfassungsgerichte als Wegweiser. in 53. Assistententagung öffentlich-
es Recht, 2013, 15 (19 ff).
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 A constitutional court would not be necessary, if political process was functioning flawlessly.47 Pol-
itics, including the legislative process, is often irrational. The constitutional Court can make a signifi-
cant contribution to improving the quality of political decisions in the political process by correcting 
mistakes.48

2. Constitutional Court as a Constitutional Body

A constitutional court, by its very nature, is essentially different from politics. The constitutional court, 
unlike Political authorities, cannot be active.49 Law is static by nature, whilst politics is dynamic. A 
court may only react to the decisions that have already been made and revise them with respect 
to a constitution. The essence of the politics is, on the contrary, in creation of something new and in 
making changes.

The scope of judicial review is bound by complaint. On the other hand, politics does not know any 
boundaries. A constitutional court is not allowed to hear a case on its own initiative. The constitu-
tional court always depends on “external initiatives” and the trial will not start on its own initiative. In 
politics, on the contrary, the initiative is inevitably profitable. Voters always welcome an active and 
motivated politics.50 

Free area for the activities of politics is indispensable. Constitutional Court has to consider this fact 
and must leave a free space for actions to the participants of political process. Otherwise, the con-
stitutional court’s decision can even assume some form of political blockade. 

A judge of a constitutional court is not politically responsible for his/her decision.51Accordingly, 
there is not such a tremendous pressure on the constitutional court from vested interests, as we can 
see in the sphere of politics.52 A politician is aware of upcoming elections and after the election pe-
riod he will have to fight for the votes.

The judges have another advantage compared to other politicians. A judge has more extra informa-
tion than a legislator during the law-making. A court exercises ex post review. Accordingly, judges 

47 Petersen, N., Verhältnismäßigkeit als Rationalitätskontrolle. Eine rechtsempirische Studie verfassungsrechtlicher Re-
chtssprechung zu den Freiheitsgrundrechten, Tübingen, 2015, S. 32.

48 Ibid.
49  Friesenhahn, E., Verfassungsgerichtsbarkeit, Jura 1982, S. 505, quote: Sodan, H., Staat und Verfassungsgerichtsbarkeit, 

S. 19. 
50 Christoph Engel/Adrienne Heritier (Hrsg.). Linking Politics and Law, Baden-Baden, S. 296.
51  Eberl, Verfassung und Richterspruch, 2006, S. 343.
52 Petersen, N., Verhältnismäßigkeit als Rationalitätskontrolle. Eine rechtsempirische Studie verfassungsrechtlicher Re-

chtssprechung zu den Freiheitsgrundrechten, S. 28., Eberl, Verfassung und Richterspruch, 2006, S. 343.
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have the information about the practice of law implementation and know how the law was operat-
ing in such atypical relations, which the legislator could not have envisaged.53

Politicians have more opportunities to take into account concomitant effects of a decision. The out-
look of a judge is objectively constricted with a claim. In addition, the lawyers do not have the nec-
essary skills in order to assess the political, social, economic, cultural and other results. A politician 
can also correct the wrong decisions made by him. A judge of a constitutional court does not have 
such opportunity. Decisions in political process are made not on the grounds of pre-existing princi-
ples, but, as a rule, implying the balance and the narrow-party interests between political forces. 
The horizon of a politician is usually circumscribed by the period of the election. Decisions made by 
politicians can be opportunist and short-sighted, when long-term prospects for the development of 
society are not provided. The decision of a politician could be related not to the common interests of 
the public, but to the realization of their own privileges and preferences. A recurrence of the abuse 
of power is not excluded as well. Considering all this, the political process requires legal control, 
which can be effectively implemented only by the constitutional court. 

Judges of the Constitutional Court are much more protected from the influence of the vested inter-
ests, rather than a politician.54 The constitutional court is not a “participant” of the legislative process, 
it is a “controller” instead.55

Unlike politicians, the issue is to be considered by a constitutional court, on the basis of pre-estab-
lished, reasoned constitutional principles and make a rational decision. Rules of rational logic play 
the decisive role in the court’s decision, rather than a vested interest. The decision, which is more 
reasoned, is thought to be correct. On the other hand, a court’s decision cannot be based only on 
the purely formal rules of the logic. A constitutional court’s decision is a legal, not a political act. A 
constitutional court cannot assess the political expediency. The court does not ascertain whether a 
legislator’s decision is appropriate or correct. The constitutional court has to control only the con-
formity between a norm and a constitution. The function of a constitutional court is an adjustment of 
the wrong, incorrect development of political process.56 Parliament operates as a representative 
body. However, this does not rule out some errors in decisions, made by the majority. A constitutional 
court enjoys some kind of superiority, despite the relatively weak degree of legitimacy and the fact 

53  Petersen, N., Verhältnismäßigkeit als Rationalitätskontrolle. Eine rechtsempirische Studie verfassungsrechtlicher Re-
chtssprechung zu den Freiheitsgrundrechten,  p. 28.

54 Engel/Heritier (Hrsg.), Politics and Law, 2003, 285. ციტ.: Petersen, N., Verhältnismäßigkeit als Rationalitätskontrolle. 
Eine rechtsempirische Studie verfassungsrechtlicher Rechtssprechung zu den Freiheitsgrundrechten, p. 51.

55 Schlaich, K., Korioth, St., Das Bundesverfassungsgericht, S. 362.
56 Petersen. N., Verhältnismäßigkeit als Rationalitätskontrolle. Eine rechtsempirische Studie verfassungsrechtlicher Re-

chtssprechung zu den Freiheitsgrundrechten, S. 29. 
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that the court is not directly accountable before citizens. Both of these abovementioned situations 
should be considered as an advantage of a court, as far as errors correction is performed not by 
typical political mechanisms, but by the independence of judges.57 

Compared to a legislative body, the degree of legitimacy of a constitutional court is more limited.  
Parliament enjoys a direct mandate from people. At the same time, the direct legitimacy of the par-
liament does not put the legislature before other constitutional bodies. Each constitutional body is 
equal to one another in its sense. A constitution does not establish a hierarchy of constitutional bod-
ies. Each constitutional body operates within its competence.

 VI. CONCLUSION

Constitutional court ensures the stability of political system, pacifies the political process and defuses 
conflicts. The Court is accountable for judicial processes and not political ones. It is true that the con-
stitutional court discusses political questions, but it does not take political decisions.

A constitutional court’s decision could assume some political significance, but the court do not have 
to “enter into” an active politics. The constitutional court is neither an alternate lawmaker, nor a “su-
pra-legislator”. Delegitimation of a constitutional court begins with an encroachment on these very 
limits. Only a legislative body has the mandate to „make“ politics. 

Constitutional court must always remain within the limits of a constitution. The constitutional court 
should confer its patronage on the constitution, yet under no circumstances should it apply to politi-
cally sensitive questions and do not get involved in political discussion.

There are no other mecchanisms of legal restrictions, that can be applied to a constitutional court, 
except self-constraint. However, in the absence of institutional mechanism of self-constraint of the 
constitutional court, special emphasis is given to a judge’s personality and an improvement of his/
her appointment procedures. This provides the selection of judges on the basis of high professional 
standrads and personal criteria.

57 Ibid; p.30.
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 ABSTRACT

The right to a reasoned judgment is the most important mechanism to restrict arbitrariness of a state 
and to counterbalance the presumption of innocence. The duty of giving reasons for the court’s deci-
sion derives from the Constitution of Georgia, the European Convention on Human Rights and many 
other international legal acts. Jury institution poses some kind of challenge for realization of the right 
of reasoned decisions. This institution, in its turn, is one of the most important democratic mechanisms 
and it begins to take off in the reality of Georgia. In this article, we analyze the ways to put the jury 
judgment within the framework of the right to a fair trial.   

 PREFACE

In the domain of law it is impossible to determine the propriety of any assertion with the help of a 
method similar to a scientific experiment. The only possibility to check a hypothesis here is to deliver 
comprehensive and logical reasons.  Without these reasons a decision cannot have any pretensions 
not only to accuracy but also to its legal nature1. 

THE RIGHT TO A REASONED JUDGMENT 

GIORGI TABATADZE
Criminal Lawyer.

1 Stefan Trechsel “Human Rights in Criminal Proceedings”, Tbilisi, 2009, p.127.
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The right to a reasoned decision is not directly laid down in the Constitution of Georgia, but the right 
to a fair trial entails a duty for a court to state reasons for their decisions. We should squarely call the 
right to a reasoned decision a basic human right. From the standpoint of this meaning, it is necessary 
to determine whether there is any barrier in the realization of this basic right under the Constitution 
and the European Convention on Human Rights. 

In many cases the duty of stating reasons for the court’s decisions is established by the European 
Court of Human Rights. Reasoned decisions exclude arbitrariness of a state, and in this regard, it 
should be interesting to analyze the conformity between the existing legislation of Georgia and case 
law. 

The European Convention on the protection of Human Rights and Fundamental Freedoms is the part 
of Georgia’s legislation and as it stands in the hierarchy above the normative acts of Georgia, it is 
necessary to give preferences to mechanisms that restrict arbitrariness of the state under the Con-
vention and interpret the Criminal Procedure Code of Georgia and other laws in accordance with 
the Convention. 

The Criminal Procedure Code of Georgia provides for the trial by a jury. A legislator does not de-
mand the reasoning for jury’s verdict. Therefore, this article will focus on the interrelation between 
the verdicts rendered by a jury trial under the Georgia’s Criminal Procedure Code and the right to a 
fair trial defined by Article 6 (1) of the European Court of Human Rights. 

 II. CONSTITUTIONAL RIGHT _ JURY-INSTITUTION

2.1 Reasoned Judgment – Basic Right

The right of a reasoned judgment is determined by the Constitution of Georgia. However, Articles 
40 and 42 include some guarantees to ensure a fair trial, which entails a duty for a court to provide 
reasons for their decisions.

The right to a fair trial is guaranteed by Article 42 of the Constitution of Georgia. However, the ob-
ligation to give reasons for the decision has a strong connection with the presumption of innocence, 
since a reasoned judgment is the only remedy to overweigh a presumption of innocence. 

In the case “Citizen Zurab Mikadze v. the Parliament of Georgia” The Constitutional Court consid-
ered Article 40 (3) of the Constitution as a safeguard of the authentic evidence. “Only in case of 
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incontrovertible evidence, the principle of imposition of responsibility stands as an assurance not to 
charge an innocent person with a crime as a result of arbitrary actions and errors of state officials2”. 
In other words the exclusion of the state officials’ arbitrariness is only possible, when a judgment is 
grounded on the eloquent evidence. 

The Georgian Criminal Procedure Code defines the concept of a reasoned decision. “A decision is 
reasoned, if it is based on undoubted, cumulative proofs which have been examined at the trial.  All 
inferences and decisions established in the verdict shall be stated with reasons3”. Thus, unwarranted 
verdict indicates the fact that it is not based on the authentic proofs and is in direct contradiction to 
Article 40 (3) of the Georgian Constitution, which absolutely violates the presumption of innocence.  

The obligation of giving reasons for the court’s decision emanates from Article 42 of the Constitution 
of Georgia. Article 42 shall be interpreted in the same way as Article 6 of the European Convention 
on Human Rights and the right to a reasoned decision shall be regarded as a basic human right. 
Without a reasoned decision, the guarantee of the right to a fair trial does not sound possible.   

In contrast to the Georgian Constitution, the Constitution of Belgium directly envisages the duty to 
provide reasons for the court’s judgment. Particularly, Article 149 states that “each judgment is sup-
ported by reasons4”. Certainly, this clause in ordinary cases does not have significant effect on the 
matters, because as we have already mentioned, the duty of giving reasons for the court’s judgment 
has already derived from the right to a fair trial. However, the aforementioned clause has revealed 
the controversy between the jury-institution in Belgium and the right to a reasoned judgment.

2.2 Jury Institution – Constitutional Regulation

According to Article 98 of the Belgium Constitution of 8 February 1831, the jury shall be constituted 
for all serious crimes, and for political and press offences. A law passed in 1930, broadened jury 
participation, and gave the system the form it has today5. The 1994 Constitution of Belgium was 
amended in 1999 to make an exception for press offenses motivated by racism or xenophobia. 
The duty to state reasons for the court’s decision also was determined by Article 149.  Constitution 
imperatively requires reasoning and does not say anything about reasons for the jury’s verdict. Ob-

2 Citizen of Georgia – Zurab Mikadze v. the Parliament of Georgia, №1/1/548 p.10 &2  .
3 The Criminal Procedure Code of Georgia, Article 259 (3), 11 October 2015.
4 THE BELGIAN CONSTITUTION, constitutional revisions of 6 January 2014 – Belgian Official Gazette of 31 January 

2014, article 149.
 http://www.const-court.be/en/basic_text/belgian_constitution.pdf.
5 Stephen C. Thaman, „Should Criminal Juries Give Reasons for Their Verdicts“, April 2011pg.621.
 http://scholarship.kentlaw.iit.edu/cgi/viewcontent.cgi?article=3797&context=cklawreview.
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viously, none of the other restrictive mechanisms of arbitrariness are regulated by the Constitution. 
Is it possible to supersede a judgment, based on reasons, so that the restrictive mechanism of arbi-
trariness could amount to an obligation of giving reasons? The Belgian Constitution and legislation 
does not provide an answer to this question. Nevertheless, the European Court of Human Rights 
considered the alternative mechanisms of reasoning in compliance with the Convention, which will 
be discussed in detail bellow.  

When it comes to the jury institution, the only case, the Constitution of Georgia, underscores its 
existence, occurs in the locus of the common courts’ system and entrusts its regulation to the law. 
As regards the interrelation between jury’s verdict and the right to a reasoned decision, there is no 
specific regulation in the Constitution about this issue. It was not also raised before the Constitutional 
Court, so we should try to find out the solution to the problems among the European standards of 
human rights protection.

 
 III. REASONS FOR JUDGMENT – STANDARD OF THE EUROPEAN COURT 

The duty to state reasons for the court’s decision is not also directly provided by the European Con-
vention on Human Rights. Article 6 of the Convention implies the right to a fair trial which, in turn, 
involves an obligation of providing reasons for a court’s decision. Why the domain of a fair trial 
encompasses the duty of giving reasons for the court’s judgment? Especially considering the fact 
that, a reasoned judgment is rendered after the trial. It should be noted that the European Court of 
Human Rights broadly interpreted this right and brought even the enforcement process into protect-
ed areas6. Article 6 serves “the interest of justice and it is impossible to ensure, if the court’s judgment 
is not fully motivated7”. 

In addition, the obligation of giving reasons for a decision ensures the right to a transparent process 
and assures the public that the decision is not arbitrary and corresponds with the Constitution and 
law. Beyond that, a reasoned decision always fosters the point of admissibility from one party or 
another, since the court’s decision is almost undesirable for one of the parties. An admissibility of the 
decision is also important to the society, in order not to make an impression that the judgment has 
breached the law or the court has not got enough grounds.

It is noteworthy that the European Court of Human Rights not only defines the duty of a reasoned 
decision but any court’s decision shall be provided by reasons. For example, in the Bricmont case, the 
6 Assanidze v. Georgia § 181, §182.
7 Stefan Trechsel “Human Rights in Criminal Proceedings”, Tbilisi, 2009, p.126.
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commission concluded that there had been a breach of the Convention, because an application for 
requesting a witness to attend the hearing had been rejected without giving any reasons8.        

 IV. JURY TRIAL

4.1 General Overview

Jury trial represents the challenge for the right to a reasoned judgment, as for the component of 
Article 6, since the jury verdict, usually, does not require to be reached by reasoning. 

 “The jury exists in a variety of forms in different States, reflecting each State’s history, tradition and 
legal culture; variations may concern the number of jurors, the qualifications they require; the way, 
in which they are appointed and so forth9”.

The European Court on Human Rights indicates in the number of cases that it does not perform ab-
stract control of laws10 and consequently, the jury trial system itself may not be incompatible with 
the Convention. However it really represents the challenge, because the decision of jury trial has to 
meet that minimum standard of reasoning, which derives from the Convention and the court’s case-
law.

Although the jury trial system and its regulatory norms are not the subjects for the European Court’s 
consideration, it is necessary to define the compatibility of standards of the Criminal Procedure 
Code of Georgia with case-law of the European Court of Human Rights. This requirement is vital, 
because in a particular case, the decision is based on the procedure, established with the help of 
these standards and it is possible that a norm does not allow the court to make a decision, compatible 
with the Convention.

4.2. Case of Taxquet v. Belgium

In its judgment of 13 January 2009 the Chamber of the European Court of Human Rights held that 
there had been a violation of Article 6 §§ 1 and 3 (d) of the Convention11. By this judgment the court 
had considered the reasoned judgment an indispensable factor to ensure a fair trial. The chamber 

8 Ibid. p.126.
9 TAXQUET v. BELGIUM, §83.
10 N.C. v. Italy, § 56.
11 TAXQUET v. BELGIUM, §4.
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noted that it was necessary to support a verdict with reasons and “It had to be clear why the ques-
tions had been answered in the affirmative or the negative by the jurors12.” Certainly, such a decision 
called into question the existence of jury institution  not only in Belgium, but in all contracting states to 
the European Convention of Human Rights, where this institution is established.  

After the abovementioned decision of the chamber, the case was referred to the Grand Chamber of 
the European Court of Human Rights, which reached the final judgment in the case TAXQUET v. BEL-
GIUM on 16 November 2010. The Grand Chamber considered the jury court’s ill-grounded verdict 
incompatible with Article 6(1) in this particular case. However, it had stressed the possibility of replace-
ment of a reasoned judgment with alternative mechanism, which will be discussed in more detail below.

The case TAXQUET v. BELGIUM was concerning Belgian jury court’s guilty verdict in connection with 
group crime against the minister and an attempted murder of minister’s partner. The applicant (Mr. 
Taxquet) submitted that his conviction had been based on a guilty verdict, which had not included 
any reasons and had not been subject to any form of appeal.

In order to deliver a guilty judgment, the jurors responded thirty-two questions put to them by the 
President of the Assize Court. Four of them concerned the applicant. Questions were concise and 
identical for all the defendants.  The jury answered “yes” to all four questions if the accused had com-
mitted intentional, attempted or planned murder. On 7 January 2004 the Assize Court sentenced the 
applicant to twenty years’ imprisonment. 

The applicant, on the basis of Article 6(1), had considered that the trial in the Assize Court was 
unlawful due to the lack of reasoned judgment, and with main aspects of the case, could not be ap-
pealed to a body with full jurisdiction too.

It follows from the case-law examples (Paponv.Franceno.54210/00, ECHR 2001; Goktepe v. Bel-
gium (no. 50372/99, 2 June 2005 ); Saric v. Denmark ((dec.), no. 31913/96, 2 February 1999 
etc.) that the Convention does not require jurors to give reasons for their decision and Article 6 does 
not preclude a defendant from being tried by a lay jury even where reasons are not given for the 
verdict. Nevertheless, for the requirements of a fair trial to be satisfied, the accused, and indeed the 
public, must be able to understand the verdict that has been given; this is a vital safeguard against 
arbitrariness13. The Court underscores in many of its decisions that the rule of law and the avoidance 
of arbitrary power are the core principles of the Convention14

12 Ibid &63.
13 TAXQUET v. BELGIUM, §90.
14 Roche v. the United Kingdom [GC], no. 32555/96, § 116, ECHR 2005.
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In proceedings conducted before professional judges, the understanding of the accused of his con-
viction stems primarily from the reasons, given in judicial decisions. In such cases, the judge is obliged 
to indicate with sufficient clarity the grounds on which they based their decision15.

Reasoned decisions also serve the purpose of demonstrating to the parties that they have been 
heard, thereby contributing to a more willing acceptance of the decision on their part16. It should be 
clear for the party that the underlying circumstances were taken into account17. 

 The European Court of Human Rights states that the jurors are not usually required to give reasons 
for their decisions. Nevertheless, Article 6 (1) of the Convention demands to avoid any risk of arbi-
trariness and to enable the accused to understand the reasons for his conviction. Such procedural 
safeguards for obviation of arbitrariness may include, for example, directions provided by the pre-
siding judge to the jurors on the legal issues arising or the evidence adduced, and precise, unequiv-
ocal questions put to the jury by the judge, forming a framework on which the verdict is based or 
sufficiently offsetting the fact that no reasons are given for the jury’s answers. Lastly, any avenues of 
appeal must be open to the accused18.

The European Court of Human Rights considers that the case TAXQUET v. BELGIUM significantly 
differs from the court’s  earlier case  – Papon v. France19, in which the jurors answered 768 questions,  
put to them by the court’s president as well as instructions about the facts on which the case was 
founded and the Articles of the Criminal Code which had been applied20. 

It follows that, even in conjunction with the indictment, the questions put in the present case did not 
enable the applicant to ascertain which of the items of evidence and factual circumstances discussed 
at the trial had ultimately caused the jury to deliver a guilty verdict21.

The applicant was unable to make a clear distinction between the co-defendants as to their involvement 
in the commission of the offence; to ascertain the jury’s perception of his precise role in relation to the 
other defendants; to understand why the offence had been classified as premeditated murder, rather 
than murder; to determine what factors had prompted the jury to conclude that the involvement of two 
of the co-defendants in the alleged acts had been limited, carrying a lesser sentence and so forth.

15 Hadjianastassiou v. Greece, no. 12945/87, 16 December 1992, § 33.
16 TAXQUET v. BELGIUM, §91.
17 Boldea v. Romania, no. 19997/02, § 30, 15 February 2007.
18 TAXQUET v. BELGIUM, §92.
19 Paponv.Franceno.54210/00, ECHR 2001.
20 TAXQUET v. BELGIUM, §96.
21 Ibid. §97.
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4.3 Violation of Article 6 (1)

In the case TAXQUET v. BELGIUM, the European Court of Human Rights concluded that giving pre-
cise questions to the jury was an indispensable requirement, so that the applicant had been able to 
understand any guilty verdict reached against him. Furthermore, since the case involved more than 
one defendant, the questions should have been geared to each individual as far as possible22.

One of the most important and noticeable fact in this decision is the European Court’s assessment of 
the possibility to appeal only to the Court of Cassation against judgments of the Jury Court. It purely 
and simply presupposes an examination of the decision’s legality and does not give the accused an 
opportunity to get an adequate explanation as to what the charges were based. 

As regards the norm of Belgian Code of Criminal Procedure, under which if the jurors have made 
a substantive error, the Assize Court must stay the proceedings and adjourn the case until a later 
session for consideration by a new jury, that option, was not considered sufficient safeguard by the 
Court do to its rare usage.

The European Court of Human Rights noted that, in this case, “the applicant was not afforded suffi-
cient safeguards enabling him to understand why he was found guilty. Since the proceedings were 
not fair, there has accordingly been a violation of Article 6 § 1 of the Convention23.

 V. JURY TRIAL IN GEORGIA

5.1 General Overview

The Criminal Procedure Code of Georgia provides for trial by Jury. Two forms of “guilty” and “not 
guilty” verdict are presented to the jurors by the presiding judge24. In fact, the jurors’ replies can 
only concern the question whether the accused is guilty of the facts of the case. The court’s judgment 
unequivocally stands on this verdict. Certainly, the jurors have no obligation of giving reasons for 
their verdict. The Code also exempts the presiding judge from an obligation of giving reasons. “The 
presiding judge does not provide reasons for the verdict25”.

22 Ibid §98.
23 Ibid §100.
24 The Criminal Procedure Code of Georgia, Article 262 (1); 11 October 2015.
25 ibid. Article 265 (3).
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How the jury decision under The Criminal Procedure Code of Georgia could correspond with the 
European Court’s standard of giving reasons for the judgment? We can state it unequivocally, that it 
is quite difficult to give the straightforward answer to this question. As the European Court does not 
see jury institution itself and non-existence of the classic method of giving reasons for the judgment, 
as the violation of Article 6 (1) of the Convention, it is necessary to find out if there are some other 
safeguards in the Code for the accused to understand what were the specific factual background 
for the decision and why the jury court delivered a guilty verdict.

5.2 Compliance with the European standard

The European Court of Human Rights in the above discussed case (Taxquet v. Belgium), invokes some 
examples to offer an alternative to a reasoned decision for the purpose not to breach Article 6 (1) 
of the Convention. In the case Papon v. France the jurors answered 768 questions put by the court’s 
president. At the same time, they were provided directions by the presiding judge on the evidence 
the case was based and regulations of criminal law. In this case, The European Court did not identify 
the violation of the right to a fair trial, which means that the verdict reached by such methods, was 
considered to be equal to a reasoned decision. The Criminal Procedure Code does not provide for 
questions to be put to the jury by a presiding judge; they are obliged to answer only one single ques-
tion whether a person is guilty or not. The Code does not embrace such restrictive mechanism against 
the arbitrariness; therefore it is necessary to search for others. 

In its judgment of Taxquet v. Belgium case, the European Court believes that procedural safeguards 
for restricting arbitrariness may include “directions provided by the presiding judge to the jurors 
on the legal issues arising or the evidence adduced26”. The Criminal Procedure Code stipulates   to 
provide the jury with explanations by the presiding judge27. Moreover, “during the proceedings 
the jurors have the right to be afforded with additional explanations which include: law issues from 
a presiding judge, factual circumstances from witnesses, closing speeches from the parties28”. In 
other words, the proper application of the Code of Criminal procedure, allows for the possibility of 
the decision reached by the jury, which will comply with the minimum standard of justification, set 
by Article 6 (1) of the Convention. However, if the explanations made by the presiding judge are 
general and are not tailored to the particular circumstances, as well as there is a group crime, and 
explanations are stereotypical for all accused persons, we will face the breach of the Convention. 
That is why it is so important to understand the procedure, set by Procedure Code, in connection with 

26 Taxquet v. Belgium & 92.
27 The Criminal Procedure Code of Georgia, Article 231; 11 October 2015.
28 ibid. Article 235 (1).
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the explanations about an applicable law, specific accusation and similar things, afforded to the jury 
by the presiding judge.  

In accordance with Article 231 §4(a) of the Criminal Procedure Code of Georgia the presiding 
judge clarifies “the substance of the charges and its legal basis”. The clause is very general in its na-
ture and it is preferable to give pin-point information not only about the law but about the particular 
case, about the charges brought before the court. For example, if there is a murder charge in ag-
gravating circumstances, a judge must explain to the jury, what reasons are stated, in this particular 
case, that entails a murder, as well as, aggravating circumstances. If a presiding judge only clarifies 
the definition of a murder under aggravating circumstances in compliance with the Criminal Code, 
it will amount to a violation of the European Convention on Human Rights, since the accused will 
know what it means to commit a homicide under aggravating circumstances. Nevertheless, it will 
be impossible for him to understand why he was accused. The Criminal Procedure Code of Georgia 
allows of a possibility to appeal against the decision made on the grounds of a guilty verdict.

5.3 The element of an Appeal  

The Criminal Procedure Code of Georgia allows the possibility of an appeal against a judgment 
based on guilty verdict: “A guilty verdict may be appealed on one occasion by the party through 
the cassation procedures to the Court of Appeal29”. Although the clause enables to verify the legit-
imacy of the decision, the Procedure Code does not determine the examination of the judgment’s 
justification. The European Court of Human Rights did not consider the same regulation as proper 
safeguards, which could provide the accused with adequate clarification of the reasons for his con-
viction30. 

The Criminal Procedure Code of Georgia, like the Belgian Code of Criminal Procedure, stipulates the 
provision, which in special case, when the jury makes essentially irrelevant decision, empowers the 
Assize Court to stay the proceedings and adjourn the case until a later session for consideration by 
a new jury; however, even this clause was not considered by the European Court to be a sufficient 
mechanism against arbitrariness31 owing to the extremely rare use of it. 

Thus, in case the Georgian Jury Court makes the unwarranted verdict, which is incompatible with 
the Convention (for instance, if explanations for the jury are stereotypical and are not adjusted to a 
particular case), a convict will be deprived of opportunity to appeal his/her case before a higher 

29 The Criminal Procedure Code of Georgia, Article 266 (2); 11 October 2015.
30 Taxquet v. Belgium & 99.
31 see 33.
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court in connection with factual circumstances and find out why he/she was found guilty and what 
were the grounds for a guilty verdict. However, a concept of jury institution will be degraded if the 
higher instance court is afforded an opportunity to review and invalidate the verdict as a decision 
reached about the facts32. Consequently, we should confine ourselves in working within the existing 
system and it is desirable to find a mechanism that will create sufficient safeguards.

In case of imperfect clarifications given to the jury by the presiding judge, the only mechanism to 
appeal against the decision, is provided by Article 266 §2 (c) of the Criminal Procedure Code of 
Georgia.” Before the jury has retired to deliberation room, the presiding judge has made a substan-
tial error while giving explanations.” 

However, in the given case, it is a matter of opinion, how an accused will be able to understand 
what were the specific factual circumstances, which underlay the jury’s verdict, if it is checked only 
in compliance with law. It is desirable to specify the grounds of an appeal in order to enable a con-
vict to dispute not upon the material errors of a presiding judge but particularly on the standard and 
obscure clarifications made by him.

For the purpose of avoiding arbitrariness, it is advisable for the Criminal Procedure Code to take into 
account an obligation of putting specific questions to the jury by the presiding judge in connection 
with factual circumstances. This is important for imposing the qualification of a criminal crime on 
an action, as well as, with aggravating and mitigating circumstances and so forth. The code should 
oblige a presiding judge to adjust these questions to a particular case and not to have a standard 
character.

 VI. CONCLUSION

On that account, the European Court on Human rights looks upon the reasons for making a judg-
ment as an essential aspect to ensure the right to a fair trial. In this regard, not only the judgment, 
but all types of court’s decisions ought to be reached by reasoning (e.g. rejection of admissibility of 
evidence). An accused/convict as well as the public should have the opportunity to understand the 
basis on which the court decision was reached.

The standard of the European Court of Human Rights is quite high in terms of stating reasons for a 
judgment. An obligation of giving reasons is afforded to all courts and this obligation is not estab-

32 The Criminal Procedure Code of Georgia, Article 261 (1); 11 October 2015.
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lished only for the purpose to ensure the right to appeal. Court of last resort is also obliged to pro-
vide reasons for its judgment. This is a clear indication, that the European Court views the right to a 
reasoned decision as one of the most important leverages to secure the right to a fair decision and 
against arbitrariness. 

As regards jury trials, this institution, itself, does not contradict the Convention; however, it is neces-
sary to enjoy such regulation, which does not allow of the limitations on the right, conferred upon 
people by Article 6. Instead of giving reasons for the verdict (judgment), with the help of other meth-
ods, there should be an opportunity of realization for the defendant’s right, to find out the grounds, 
on which he was convicted. In agreement with Case law of the European Court of Human Rights, 
particular questions put to the jurors, as well as clarifications given to them by a presiding judge, may 
serve as a counterbalance to a reasoned decision. Implanting such methods in practice is the best 
way to preclude arbitrariness and give an accused and the public a perspective on the reasons for 
the court’s judgment. 

THE RIGHT TO A REASONED JUDGMENT 
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 ABSTRACT

This article discuses the issue of mandatory retroactive power of the decisions of the Constitutional 
Court of Georgia. In particular, a special attention is drawn to the fact that the Constitutional Court 
of Georgia should be given discretion in exceptional circumstances to determine the time for an 
invalidation of an unconstitutional norm. This shall refer to a norm, under which a responsibility was 
imposed on a person, or on the grounds of this norm a person has incurred damages trough the 
activity of the state. The article highlights some of the main arguments to support above-mentioned 
arguments. Among them, from the standpoint of Human Rights protection, the focus lies on the in-
effectiveness of the current model of constitutional control and the necessity of its improvement as 
well as Case-Law of the Constitutional Court of Georgia, opinions of its members and experiences 
of other countries. In addition, it is also our argument that from a purely legal point of view in a 
legal theory, it is admissible to give retroactive effect to the decisions of the Constitutional Court 
of Georgia. Finally, the purpose of this article is to also show that an application of the retroactive 
effect largely stipulates the transformation of the Constitutional Court of Georgia into an effective 
domestic remedy, which will allow individuals to protect and restore their rights. 

 1. TEMPORAL EFFECTS OF THE CONSTITUTIONAL COURT’S DECISION

There are three types of temporal effects of the Constitutional Court’s decision: the first type is an ex 
nunc effect, which implies that the statute is declared null and void after the announcement/promul-
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gation of a decision, while pre-existing relations, on the basis of this statute, remain valid. The second 
type is called an ex tunc effect, which means that the court’s decision has retroactive effect, and at 
this time the statute actually becomes void, which means that all relations and actions created on the 
grounds of this statute should be abolished. The third one is a future-oriented pro future effect, which 
envisages that the Constitutional Court’s decision and an annulment of a statute respectively, comes 
into force at a future moment1. These effects are closely linked to two important legal principles:  
legality and legal certainty2. In the given article the main accent will be focused on ex tunc effect, 
which is related to the retroactivity of a decision.

 2. THE MODEL OF CONSTITUTIONAL REVIEW IN GEORGIA

Three important documents are mainly associated with an enforcement of constitutional review in 
Georgia: the Constitution of Georgia (adopted on 24 August 1995), the Organic Law of Georgia 
“on the Constitutional Court of Georgia” (adopted on 31 January 1996), and the Law of Georgia 
“on Constitutional Legal Proceedings” (adopted on 21 March 1996). 

According to Article 89 of the Constitution of Georgia and Article 19 of the Organic Law of Georgia 
“on the Constitutional Court of Georgia”, the Constitutional Court, alongside with other key issues, shall: 

a)  Adjudicate the constitutionality of the Constitutional Agreement, law, normative acts of the Presi-
dent and the Government, normative acts of the supreme state bodies of the Autonomous Repub-
lic of Abkhazia and the Autonomous Republic of Ajara;

f)  Consider the constitutionality of normative acts in terms of fundamental human rights and free-
doms enshrined in Chapter Two of the Constitution on the basis of an individual’s lawsuit;

 The model of constitutional control of Georgia has several stand-out qualities:
1. The Constitutional Court exercises control only over the normative acts and has no authority to 

consider constitutionality of individual legal acts3.

2. All legal and natural persons, group of individuals, as well as the Public Defender have the right 
to apply to the Constitutional Court to challenge the constitutionality of legal norms4.

1  Verstraelen S.,The Temporal Limitation of Judicial Decisions: The Need for Flexibility Versus the Quest for Uniformity, 
German Law Journal, Vol. 14 No. 09, 2013, 1690. [Verstraelen] ; Hufen F., Lutz N., on behalf of the Federal Ministry 
of Finance of Germany, Comparative law analysis on the legal situation in the Member States of the European Union, 
Restriction of the Effects of Judgments in Cases of Ascertainment of their Unconstitutionality, Summary,  2008, p.2;

 See<http://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Europa /Summary.pdf?__
blob=publicationFile&v=3> [10.11.2015][Hufen] .

2 Ibid.Verstraelen, 1690.
3 Organic Law of Georgia on the Constitutional Court of Georgia, Article 19 (1), (e).
4  Organic Law of Georgia on the Constitutional Court of Georgia, Article 39 (1).
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5  Organic Law of Georgia on the Constitutional Court of Georgia, Article 33 (1).
6 T. Tugushi, G. Burjanadze, G. Mshvenieradze, G. Gotsiridze and V. Menabde, Human Rights and Case-Law of the 

Constitutional Court of Georgia, Tbilisi, 2013, 610-612.
7 Law of Georgia “on Constitutional Legal Proceedings”, Article 16 (1) .
8  Organic Law of Georgia on the Constitutional Court of Georgia, Article 39 (1).
9  Organic Law of Georgia on the Constitutional Court of Georgia, Article 19 (2).

3. The right to submit a constitutional complaint is also attributed to the President of Georgia, the 
Government of Georgia and not less than one fifth of Members of the Parliament5.

4. The mechanism contains element of action popularis, which means that a normative act can be 
challenged by any person, irrespective of whether the norm violated his/her rights. For this rea-
son, it is not necessary for the applicant to appear as a real victim; even existence of potential 
or hypothetical risk of infringement of his/her rights is enough.6 However, there must be some 
connection between the appellant and the norm that has been appealed; otherwise it will not 
meet an admissibility criteria7. 

5.  The Public Defender of Georgia has also the right to lodge a claim8.
6.  The mechanism of Judicial referral operates in the domain of the Constitutional Legal Proceedings 

of Georgia, according to which, “If, while considering a particular case, a court of general juris-
diction concludes, that there is a sufficient ground to deem the law or other normative act, appli-
cable by the court, fully or partially incompatible with the Constitution, the court shall suspend the 
consideration of the case and apply to the Constitutional Court...9”

7.  A ruling of the Constitutional Court is final and it is binding on everyone.  A normative act thereof 
recognized as unconstitutional implies its removal from legal system and not only revocation for 
the parties involved in court cases. Thus, in this case the effect of erga omnes is used.

8.  The Constitutional Court of Georgia is not authorized to challenge actions of the state bodies or 
review the Common Courts’ judgments. 

It should be noted that ex nunc effect operates within the model of Constitutional Control of Georgia. 
As indicated in Article 89 (2) of the Constitution of Georgia, it is peremptory that “normative acts 
or their parts recognized as unconstitutional have no legal power from the moment the appropriate 
decision of the Constitutional Court is published.” At the same time, Article 20 of the Organic Law of 
Georgia on the Constitutional Court states: “recognition of a law or other normative act as unconsti-
tutional shall not imply annulment of the sentences and decisions as adopted earlier by the court on 
the basis of the act in question, it shall cause only the suspension of their enforcement in accordance 
with the procedure established by procedural legislation.” However, it should be emphasized that 
under Article 310 (d) of the “the Criminal Procedure Code of Georgia” the Constitutional Court’s 
decision, which has recognized the provision from the criminal law in this case as unconstitutional, 
shall be subject to revision of the conviction due to newly revealed circumstances. Accordingly, the 
decision of the Constitutional Court might have a retroactive effect if a criminal law, recognized as 
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unconstitutional, was used in a criminal case. However, in doing so, pursuant to the Criminal Proce-
dure Code of Georgia, it is necessary for the person to apply to a court of common jurisdiction to 
review its verdict. It is also noteworthy that a statute of limitations does not work in this case and due 
to newly revealed circumstances there is an unlimited time to reconsider the verdict. Hence, Consti-
tutional Control can be characterized briefly in this way: posteriori, abstract control, including the 
elements of action popularis and the mechanism of judicial referral. A decision of the Constitutional 
Court has ergaomnes and ex nunc effect.

 3. THE EFFICIENCY OF THE MECHANISM FOR THE CONSTITUTIONAL REVIEW IN  GEORGIA

The current mechanism for the constitutional review in Georgia has some faults, which signifi-
cantly affects an assessment of the Constitutional Court, as the mechanism for Human Rights Pro-
tection. Despite the fact that individuals also have the right to apply to the Constitutional Court of 
Georgia, it cannot be extended beyond the limits of control of abstract norms. The existing model, 
in fact, does not include a possibility of restoring the rights that have already been violated.  

For example, according to Article 13 (2) of the Law of Georgia “on Constitutional Legal Proceed-
ings”, “abrogation of the disputed act or its recognition as invalid during the consideration of the 
case, causes its suspension at the Constitutional Court.” Nevertheless there is an exception to this 
rule only in the case, when the annulment of a norm had occurred after the case was submitted 
for the consideration on merits.  At the times like this, the court has the authority to continue with 
the proceedings. This case evokes some problems if there is a real victim, whose rights have been 
violated through a disputed norm/act which then was made void by the legislative body that had 
once adopted it. In such cases, the victim is in fact deprived of the right to litigate at the Constitutional 
Court. For example, just for this reason, by a judgment of 24 June 2014, the Constitutional Court 
of Georgia dismissed the constitutional claim in the case no.559 “Irina Rukhadze, publishing house 
“Intellect” and others vs. the Ministry of Education and Science of Georgia.” 

At the same time, as we have already mentioned, when the norm is declared null and void by the 
Constitutional Court, it does not affect the annulment of previous judgments and decisions arising 
from this norm and only leads to a stay of execution. Accordingly, there is no mechanism for con-
stitutional legal proceedings, which would provide an opportunity to restore the violated rights to a 
certain extent.

It should be noted that in the case “Apostol vs. Georgia”, the European Court of Human Rights dis-
cussed how the Constitutional Court of Georgia was ensuring the effective domestic remedy in 
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compliance with Articles 13 and 35 of the Convention. The Court concluded that, since the current 
system of individual constitutional complaints in Georgia lacks effective mechanisms for redressing 
human rights violations, it couldn’t be regarded with a sufficient degree of certainty, as an appropri-
ate remedy for the complaint about non-enforcement10.  One of the reasons of the above-mentioned 
conclusion, from the Court’s standpoint, lies in the fact that the declaration of a normative act as 
unconstitutional, cannot result in the quashing of the judicial decisions already taken on the basis of 
the unconstitutional act. Furthermore, it cannot even terminate the ongoing enforcement proceedings 
but can merely suspend them11.

Although the conclusion of the European Court of Human Rights in this particular case was made in 
connection with the non-enforcement of Common Courts’ judgments, it represents important expla-
nations for the assessment of the Constitutional Court of Georgia – as an effective mechanism for 
protection of human rights.  

It should be emphasized that, in one of its cases the Constitutional Court of Georgia had admitted 
that the Constitutional Court could not be an effective mechanism to redress the infringed rights of 
individuals. Namely, the judgment points out that “The decisions of the Constitutional Court often do 
not cover legal relations that are generated  before a decision is reached and there is a risk that 
a person will not be allowed to restore his/her rights after the Constitutional Court’s judgment has 
been delivered” (unofficial translation).12   

 4. INDISPENSABILITY FOR AN APPLICATION OF RETROACTIVE EFFECT

In the light of the above considerations, it is necessary to refine an existing mechanism in order to 
make it possible through the Constitutional Court proceedings to improve the situation of the people 
whose rights where breached with disputed act before the judgment of the Constitutional Court 
was delivered. For the time being, the Constitutional Court does not have any legislative basis and 
leverage to determine, at its discretion, the moment when the statute loses its legal power. It is only 
capable to suspend the enforcement of the judgment under Article 25 (3) of Law of Georgia “on the 
Constitutional Court of Georgia.”

10 The judgment of 28 February 2007of the European Court of Human Rights on the case “Apostol v. Georgia”, para.46.
11 ibid.para. 43.
12 The judgment of 24 December 2014 of the Constitutional Court of Georgia on the case of „N(N) LE Human Rights 

Education and Monitoring Center (EMC) and Citizen of Georgia Vakhushti Menabde v. Parliament of Georgia“; 
no.3/2/57; II, para. 32.
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It is worth stressing that, even the members of the Constitutional Court, focus their attention on the 
problems, which exist in the Constitutional legal proceedings and on the need for their solution. 
Namely, Judge Lali Papiashvili points out that a existence of an ex nunc effect and the fact that the 
court is not empowered to suspend the declaration of a non-constitutional norm except the suspen-
sion of the decision from the entry into force, triggers off some complications13.

Judge Ketevan Eremadze – the member of the Constitutional Court of Georgia emphasizes that 
the reality in which the Court lacks the authority to handle the timing of declaring legal act as null 
and void, provokes a significant problem and makes it challenging for the Court. Judge Eremadze 
believes that when the norm recognized as unconstitutional, loses its legal force (before the Parlia-
ment adopts a new statute) and additionally causes significant damage to the public interests, the 
Constitutional Court is forced to make a choice between human rights and the public interest, which 
is wrong in itself.14 Particularly, the court came up to the same problems in the following cases: no. 
1/3/136 and no. 2/3/182, 185, 191.

Judge Dimitri Gegenava shares similar sentiments on this issue and talks about the existing flaws and 
obstacles related to a decision enactment. He believes that “the court must be able to determine time 
limits regarding the declaration of a loss of legal power of an act recognized as unconstitutional15.”

Judge Ketevan Eremadze has linked this problem to the future effects; however, following the same 
logic, we also blunder against the problem, regarding legal relations generated, before the decision 
has been reached by the Constitutional Court. For instance, if a person’s property is seized by the 
state on the basis of challenged norm, the recognition of this norm as unconstitutional does not help 
that person to restore his/her rights, they are not able to retrieve their property. Recognition of an 
act as unconstitutional by the Constitutional Court confers some significance on those safeguards 
that intend to avoid violation of rights in the future; however, it cannot insure to redress infringed 
rights. It is also true, that in this case, the Constitutional Court does not face the dilemma of making 
the choice between protecting human rights and public interest. Nonetheless, the situation is no less 
awkward. It is forced to adjust the effect of a decision to the time of its promulgation while a claim-
ant should only be satisfied with the fact that he was able to prove his own truth. Ultimately, Judge 

13  Wolfgang Babeck, Lessons from Georgia : a role model for constitutional reform? Rewriting a Constitution: Georgia’s 
shift toward Europe; GIZ;  2012; 172.  (According to Wolfgang Babeck, this issue related to constitutional reform of 
Georgia, was raised by LaliPhaphiashvili at the Berlin conference of 14-16 July 2010, where the new Draft Constitu-
tion of Georgia was discussed).

14  Ketevan Eremadze, “Topical problems related to legal effect of decision of the Constitutional Court of Georgia”, April, 
no.6, 2013; p. 17. 

15 Dimitri Gegenava, Constitutional Justice in Georgia: Major systemic problems in Proceedings; Tbilisi, 2012; pp. 66-
68.
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Eremadze comes to the conclusion that “the Constitutional Court must be authorized by law to defer 
the cease of legal effect of the unconstitutional norm until a new norm is approved, only after it is 
convinced through balancing the interests that cease of legal effect of the unconstitutional norm at 
the moment of promulgation of a decision will produce more serious results than operation of the 
impugned unconstitutional norm16.”

Similarly, the Constitutional Court must also have the authority to associate, in exceptional cases, the 
loss of legal force of an unconstitutional act with the past. At that point, the court, of course, should 
identify and assess all relevant circumstances and make this decision on the grounds of weighing the 
clashing values.  Accordingly, the Constitutional Court must be free to choose the moment of loss of 
a legal effect of a norm, recognized as unconstitutional, in the future, as well as in the past.

5. THE EFFECT OF RETROACTIVITY OVER THE LAW OF RESPONSIBILITY AND THE DAMAGE 
 INCURRED TROUGH AN ACTION OF A STATE ON THE BASE OF AN UNCONSTITUTIONAL NORM

As we have already mentioned, in accordance with the current legislation, the Constitutional Court’s 
decision in criminal proceedings, represents the newly disclosed circumstances, pursuant to which, 
it is possible to review the case. However, this only applies to criminal cases, and do not include, for 
example, administrative offenses. It is noteworthy that the Constitutional Court of Georgia gave a 
broad interpretation of the concept of “responsibility” in the context of Article 42 (5) of the Constitu-
tion of Georgia, pointing out that it envisages any legal responsibility and is related to the wrongful  
act in general17 which may occur not only in criminal law. It is also noteworthy that under Article 42 
(5), an application of retroactivity in favor of an individual is possible if it abrogates or mitigates 
responsibility. From the standpoint of the Court – “by this rule, the Constitution expresses humanistic 
approach towards citizen rights and it, through this way, stimulates positive actions from their side. 
The new normative reality replaces the old one and consequently, strengthens the guarantees for 
protection of the rights of the offender18.” 

16 KetevanEremadze “Topical problems related to legal effect of decision of the Constitutional Court of Georgia”, April, 
no.6, 2013.

17  A judgment of the Constitutional Court of Georgia on the case “the Public Defender of Georgia, citizen of Georgia
  Elguja Sabauri and citizen of Russian Federation Zviad Mania v. the Parliament of Georgia”; 13 May 2009,  

no.1/1/428,447,459; II (4,5).
18  A judgment of the Constitutional Court of Georgia on the case “the Public Defender of Georgia, citizen of Georgia
  Elguja Sabauri and citizen of Russian Federation Zviad Mania v. the Parliament of Georgia”; 13 May 2009,  

no.1/1/428,447,459; II (3).
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Thus, an application of retroactive force through abrogating or mitigating of responsibility of norms 
is permissible under the Constitution of Georgia and moreover, in my opinion, it is even stimulat-
ed. Accordingly, in the context of abovementioned discussion, giving the retroactive effect to the 
Constitutional Court’s decisions regarding the norms connected to the responsibility is thought to 
be justified. Furthermore, I believe, it is unacceptable to continue or maintain the responsibility for 
a person whilst the norm, under which a state had imposed the responsibility upon the person, was 
declared unconstitutional by the Constitutional Court. Consequently, under the condition like this, 
the person should have the opportunity to regain the rights. Therefore, it is important to expand the 
current mechanism and to apply retroactivity not only in the domain of criminal law, but also in the 
general area of responsibility.  

The second important issue is that the retroactive effect should be applicable to those cases, when 
the damage is caused by a state’s action on the basis of unconstitutional rule, that is, when a law 
enabled the state to act in such a way that was harmful for a person. The aforementioned includes a 
series of disputes over administrative cases and the types of private-law relations, where a state is 
a party. It should be noted that while assessing the constitutionality of the limitation period in the civil 
procedure in one of the cases, the Constitutional Court separated such occasions, when a violation 
of a person’s interest by the court’s decision is, on the one hand, induced by an illegal/criminal ac-
tion of a state (the court and other state institutions, public officials) and, on the other hand, by other 
persons (private persons).19 The court emphasized that “the insurance of the right to restore the dam-
ages incurred through the state’s violation of law, is the most important aspect of legal security20” 
(unofficial translation). In contrast to private persons, a state cannot have the expectations to get the 
legal security from others. Therefore, in the court’s opinion, objectives related to the limitation peri-
od, as well as, the standard for evaluation of this relation is quite different, when a state represents 
(including the private-legal relations)the other party21. Such type of approach shows that an appli-
cation of retroactive effect in such cases on the one hand, does not jeopardize the legal security, 
whilst on the other hand, it is an opportunity to restore the violated right from the state. Furthermore, 
it is an exact obligation of a state in the context of abovementioned legal security. 

Hence, in the present case, general standards should be established by law, which will guide the 
Constitutional Court in its decisions whether the particular decision should be vested with retroactive 
effect or not. These standards constitute an application of the retroactive effect in the limits of law of 

19 A judgment of the Plenum of the Constitutional Court of Georgia on November 5, 2013, №3 / 1/531 in the case of 
“citizens of Israel – Tamaz Janashvili, Nana Janashvili and Irma Janashvili v. the Parliament of Georgia”; II (30).

20 A judgment of the Plenum of the Constitutional Court of Georgia on November 5, 2013, №3 / 1/531 in the case of 
“citizens of Israel – Tamaz Janashvili, Nana Janashvili and Irma Janashvili v. the Parliament of Georgia”; II (36).

21 ibid.
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responsibility and in those types of cases, when a person has suffered damages from a state’s action 
on the basis of an unconstitutional norm. 

 6. THE EXPERIENCE OF OTHER COUNTRIES

6.1 General review of the application of the retroactive effect 

“Only relatively few countries introduced an ex tunc effect of constitutional court decisions, such 
as Andorra, Belgium, Germany, Hungary, Italy, Poland, Portugal, Russia, Slovenia and “the former 
Yugoslav Republic of Macedonia22. In addition to this, there is a growing tendency of putting limita-
tions on the application of retroactive effect and deviating from an ex tunc effect23. For example, the 
so-called new Member States, except for Estonia, followed the Austrian model and founded their 
own constitutional review on an ex nunc effect24. However, it is noteworthy that even in the coun-
tries, where mainly an ex nunc effect is in current use, the deviation from this effect is also possible. 
Constitutional courts have some discretion to decide when their decisions will go into effect and con-
sequently are able to conduct selection process and decide the time when the statute is considered 
to be invalid25. This is induced with several factors, including the safeguard for the achievement of a 
fair balance between legality and legal security as well as legal certainty. One of the major reasons 
of an application of retroactive effect is giving the possibility to individuals for restitution of their 
rights. If a constitutional court’s decision has an effect only in the future or even in the present, and 
does not affect an applicant, whose right has already been violated by an unconstitutional norma-
tive act, he/she will lose an interest in applying to the Constitutional Court. Therefore, a retroactive 
effect encourages individuals to argue about the unconstitutionality of a normative act in a consti-
tutional court. For this reason, in some countries instead of using a general principle of annulling a 
norm (“erga omnes”), retroactivity affects an applicant’s case exclusively. For instance, in Hungary, 
Austria and Armenia.26

22 Study On Individual Access To Constitutional Justice, Adopted by the Venice Commissionatits 85th Plenary Session, 
Venice, 17-18 December, 2010,50, para 188.

  see.<http://www.venice.coe.int/WebForms/documents/default.aspx?pdffile=CDL-AD%282010%29039rev-e> 
[08.06.2015][Venice Commission].

23 Verstraelen S., The Temporal Limitation of Judicial Decisions: The Need for Flexibility Versusthe Quest for Uniformity, 
German Law Journal, Vol. 14 No. 09, 2013, 1690. [Verstraelen] ; Hufen F., Lutz N., on behalf of the Federal Ministry of 
Finance of Germany, Comparative law analysis on the legal situation in the Member States of the European Union, Re-
striction of the Effects of Judgments in Cases of Ascertainment of their Unconstitutionality, Summary,  2008, pp. 7, 9;

 See<http://www.bundesfinanzministerium.de/Content/DE/Standardartikel/Themen/Europa/Summary.pdf?__
blob=publicationFile&v=3> [10.11.2015][Hufen] .

24 ibid, p. 7.
25 Venice Commission, 51,paras191-192,195;
26 Venice Commission, 52, par. 195;
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It should be noted that an application of a retroactive effect, in most cases, does not entail the revocation 
of Common Courts’ final judgments based on unconstitutional norms. This would greatly oppose the legal 
security and also would create problems with regard to the legal certainty. Therefore, in those countries, 
where an ex tunc effect operates, retroactive effect does not influence final court decisions, however, 
even in these cases there are some exceptions. The Constitutional Court’s decisions can have retroac-
tive effect when the rule declared unconstitutional, concerns criminal matters27. In addition, it should be 
emphasized that the retroactive effect, concerning criminal cases, operates in some of those countries, 
where an ex nunc effect is mostly applicable; for example, in Albania, Hungary and Moldova28.

It is worth paying attention to the research, carried out by the Venice Commission, according to 
which, actually, every state has a certain mechanism, which allows an application of retroactive 
effect to some extent, regardless of the fact that a state mainly operates with the help of an ex nunc 
or ex tunc effect29.

6.2 An existing Model of Constitutional Review in Portugal, Spain and Germany

The process of giving retroactive effect to the Constitutional Court’s decision is used for example, in 
Germany, Spain and Portugal. First of all, it is important to mention what kind of models of the con-
stitutional control are in current use in those countries.

There is a diffuse system of /review in Portugal and Spain; however, in both cases there is an inde-
pendent body of constitutional control – the Constitutional Court, vested with specific and exclusive 
powers. The Constitutional Court of Portugal is entitled to assess General Courts’ decisions in relation 
with constitutionality and abrogate them, after which the case is sent back to the court for further 
reconsideration30. It should be emphasized that the Portuguese Constitutional Court’s decision has 
an effect only in relation with the case, which is under consideration; however, the court has the 
discretion to confer an erga omnes effect upon its decision provided that an assessment of a rule 
occurs through new procedures31. In addition to this, the request for a declaration of unconstitution-
ality without appealing against the General Courts’ decisions, takes place only in the framework of 
an abstract control. In this occasion only the Ombudsman and Government Bodies have the right to 
apply to a court. In this case, the declaration of the norm’s unconstitutionality has a general nature32. 
Additionally, it must be indicated that apriori control of rules is also available in Portugal33.

27 Venice Commission, 50, paras 193-194;
28 ibid.
29 VeniceCommission, 52, para 195.
30 <http://www.tribunalconstitucional.pt/tc/en/jurisdiction.html#competences3>[10.11.2015].
31 Venice Commission, 46, footnote 186.
32 Constitution of The Portuguese Republic, Article 281.
33 Constitution of The Portuguese Republic, Article 278.
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In Spain a full constitutional complaint is in current use, which means that the court considers not only 
normative, but also individual administrative acts and actions or omission of public bodies, after all 
other domestic remedies have been exhausted by an individual34. Moreover, there are both, ab-
stract and concrete controls available in Spain, whilst the recognition of a norm’s unconstitutionality 
implies an erga omnes effect.

As for Germany, the full constitutional claim is also at work in here. The German Constitutional Court 
is entitled to declare unconstitutionality of an action or law/norm of public bodies as well as to 
repeal the General Courts’ decisions. At the same time, there is also the rule of exhaustion of other 
remedies, which implicates that the constitutional complaint is admissible only after all other availa-
ble remedies have been exhausted35.  

6.3 A scope for an application of retroactive effect

In Portugal and Spain the retroactive effect is considered in the context of enforcement of an ab-
stract control, under which only state bodies have the right to ask for a declaration of a norm’s 
unconstitutionality. Pursuant to Article 282 (1) of the Constitution of the Portuguese Republic, a dec-
laration of unconstitutionality or illegality has an effect as of the moment at which the norm declared 
unconstitutional or illegal came into force and at the same time, according to this decision, any of the 
norms, that might be repealed, causes its revalidation (the return to its previous position) through ret-
roactive effect. It is noteworthy that Article 282 (4) directly indicates the occasions when deviation 
from retroactivity is permitted. Namely, it is indicated that when required for the purposes of legal 
security, reasons of fairness or an exceptionally important public interest, (the grounds for which 
must be given), the Constitutional Court may determine a scope for the effects of the unconstitution-
ality or illegality that is more restricted than that provided for in this Article.

The mechanism established in above mentioned jurisdictions, does not implicate that final decisions 
will have retroactive effect, except as it comes to the law of responsibility. In this regard, the most 
extensive clause can be found in Article 282 of the Constitution of the Portuguese Republic which 
states that in relation to penal or disciplinary matters, or an illegal act under regulatory orders or a 
norm that was less favorable to the accused person, retroactive effect can be implied. As regards 
Spain, the only exception occurs in the case of criminal or administrative liability, where the nullity 
of the rule applied, would entail a reduction of the penalty or sanction or exclusion, exemption or 
limitation of liability36. In the case of Germany, according to Act 79 of the German Federal Constitu-

34 The Organic Law of Spain “on the Constitutional Court”, Article 41.
35 <https://www.vfgh.gv.at/cms/vfgh-site/english/jurisdiction1.html>[10.11.2015].
36 Verstraelen, 1694; the Organic Law of Spain “on the Constitutional Court”, Article 40.
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tional Court if the annulled norm was concerning the Criminal Procedure Law, the new proceedings 
are permitted.

The German system of constitutional review is very significant; it differentiates between nullity and 
the incompatibility of laws with the Basic Law. Similar distinction occurs in Spain too37. The former 
openly indicates the retroactive effect of a decision, whereas the latter implies that a court has 
the discretion to determine the temporal effect of its decision, that is, to constrain retroactivity and, 
moreover, in some cases, it has the discretion to connect the annulment of a norm to the future time. In 
most cases, the German Federal Constitutional Court (FCC) applies this discretion, especially when it 
comes to the Tax Law and is closely related to the finances of the country38. Articles 78 and 95 (3) of 
the German Federal Constitutional Court (FCC) Act exactly refers an annulment of a norm and points 
out that in case of incompatibility with the Basic Law, it shall void the law. The difference between 
a nullification of a law and an announcement of its incompatibility with the Basic Law has emerged 
through practice. It is vital that neither the Basic Law nor the Law on the FCC specify the legal con-
sequences of such declaration of incompatibility. Consequently, the FCC assumed a wide margin of 
appreciation in deciding on the possible consequences of such a declaration39. 

6.4 Absolute Retroactivity

In contrast to the above mentioned approaches, the Belgium-based absolute retroactivity enables the 
decision of the constitutional court to be applicable not only for pending but even civil, criminal and ad-
ministrative legal proceedings that have already been completed. At the same time, it is worth stressing 
that notwithstanding the expiry of the time limits set by the laws, administrative or judicial appeals, may 
still be lodged against acts and regulations, as well as against decisions of other courts of law, insofar 
as those decisions are based on a provision of a statute, which has been subsequently nullified by the 
Constitutional Court40.Since  judgments and regulations are not direct consequences of the unconstitu-
tional act, they do not automatically disappear from the Belgian legal order. Instead, further actions 
and new proceedings are needed41.Despite the fact that Article 8 of the Special Act on the Belgian 
Constitutional Court, empowers the Belgian Constitutional Court to mitigate an effect ex tunc by giving 
its decision an effect ex nunc, also to imply an effect pro future42, unlike the ones of other countries, the 
Belgian Constitutional Court does not use its competence to limit the retroactive effect excessively43.

37 Verstraelen, p. 1696.
38 Hufen, p. 5.
39 Verstraelen, p. 1696.
40 SPECIAL ACT OF 6 JANUARY 1989 ON THE CONSTITUTIONAL COURT, Article 18 of the Belgium’s Organic Law.
41 Verstraelen, p. 1695.
42 Verstraelen, p. 1697.
43 Verstraelen, p. 1698.
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6.5 Conclusion

As a consequence, pursuant to the opinion of the Venice Commission and the mechanisms existing 
in various countries, it can be concluded that an application of an ex tunc effect and imposition of a 
retroactive effect respectively, does not necessarily imply an annulment of a norm and invalidation 
of all legal results emanating from that action. Instead, it grants the discretion to the constitutional 
court to set up the date, when the norm is to be considered null and void.

With respect to General Courts’ final decisions, generally exceptions are found in criminal cases, 
and in some occasions, in disciplinary and administrative cases, which is related to a person’s re-
sponsibility. This is due to the fact that it is considered unjustifiable to put the responsibility upon a 
person and to prolong this liability even after the declaration of the rule, under which the person 
was imposed with this responsibility, has been declared as unconstitutional. It is well illustrated by the 
models of Portugal and Spain, which in my opinion, should be taken into account in our reality too.

It is also noteworthy that the issue of temporal effects of the constitutional court’s decision usually is 
less topical in most European systems of constitutional review (accordingly, the current Case- Law 
of the constitutional Court , in this regard, is also quite scarce), since the constitutional courts have 
an opportunity to evaluate in the context of constitutionality not only  statutes, but also the judicial 
decisions and / or individual administrative acts and actions of the public authorities. Accordingly, in 
such jurisdictions retroactive effect is less needed, because other existing mechanisms enable indi-
viduals to redress their violated rights. However, as shown in examples of Portugal, Germany, Spain 
and Belgium, even in such jurisdictions, constitutional courts have discretion to apply a retroactive 
effect, which creates one of the most important mechanisms for the protection and restoration of 
human rights.

 7. GRANTING THE RETROACTIVE EFFECT FROM THE “PURELY LEGAL” POINT OF VIEW

Hans Kelsen also does not exclude a retroactive effect of constitutional court’s decision. In his work 
– “Pure Theory of Law”, he talks about creating a specific body which can enforce constitutional con-
trol and its authority to annul an unconstitutional norm. Although Kelsen’s theory is completely devoid 
of political, moral and value discussions and is based on purely positivist approach, he does not rule 
out that the constitutional court’s decision can have a retroactive effect, that is, can have effect to 
the past and to annul those legal results, which in fact, were stipulated by an unconstitutional norm44.

44 Kelsen H., Pure Theory of Law, Translatedby  M. Knight, Berkley and Los Angeles, 1967, p. 277. [Kelsen].
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Kelsen excludes an existence of a law that is null and void. In his opinion hereafter this, the law can 
become unconstitutional, as it is illogical and there is not the law without legal effect. It can only be 
annullable, invalid in various degrees. In this regard, for Kelsen, nullity is the highest degree of an-
nullability45.

Kelsen states that the declaration of a norm’s nullity is formally incorrect; however, he does not 
preclude those consequences that come after nullification of a norm, which means that the decisions 
and legal effects based on a norm can be invalidated. The motivation, which Kelsen sets out in here, 
is very important. In particular, legal system, from his perspective, is unable to determine under which 
conditions the norm might be null from the beginning.  For this reason, nullification of a norm does not 
happen a priori, but constitutional court postfactum sets special conditions and caries out their as-
sessment based on them. Since the establishment of preconditions for the norm’s assessment occurs 
post factum; in this context we also get retroactive effect. Establishment of these preconditions, in 
Kelsen’s opinion, has constitutive meaning. Therefore, declaration of nullity of a statute is incorrect. 
Thus, a statute is to be abolished not for the fact that it had no legal effect from the beginning, but 
due to the fact that it was ascertained as unconstitutional as a result of judicial criteria46. Hence, in 
each case, the court evaluates a statute in relation to particular prerequisites, after which, actually 
the selective process is used to decide the time, when a norm can be considered unconstitutional and 
thus, in some cases, giving a retroactive effect to a decision is not ruled out. 

So, by virtue of the legal order, Kelsen has explained quite logically an expedience of his thesis. 
It also should be underlined, that constitutional review in Kelsen’s theory is associated only with its 
formal approach. In other words, an assessment of to what extent the law complies with the special 
conditions, set out in the Constitution, and if it does not concern its content, that is, human rights. 
However, Kelsen himself, does not preclude that a constitution can provide for human rights and to 
have even moral content. Consequently, from my perspective, proceeding from Kelsen’s reasoning, 
retroactivity of judicial decisions would not be impossible for him, if he had to discuss the topic from 
the standpoint of human rights. Therefore, granting a retroactive effect to the constitutional court’s 
decision, in itself, does not create any problems in the sphere of legal Theory and is permitted.  

 8. CONCLUSION

This article has discussed the issue of retroactive effect of the decisions of the Constitutional Court 
and came to a conclusion that the current mechanism of constitutional review in Georgia in terms of 

45 ibid. pp. 277, 278.
46 ibid.
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human rights protection is inefficient and needs to be amended. Nevertheless, it does not imply qual-
itative changes in the present mechanism but even under the current model it is possible to take an 
important step towards improvement of the mechanism by giving the discretion to the Constitutional 
Court. As a result, this will ensure the establishment of an effective domestic remedy, in the form of 
the Constitutional Court, for the protection of human rights. 

The main thesis of this work – conferring the retroactive effect on judicial decisions, was enhanced 
with some significant arguments including the scopes, under which the Constitutional Court will be 
given the discretion to use the retroactive effect. This is the case, when a statute, recognized as 
unconstitutional, implies to imposing the responsibility on a person or inflicting damages upon the 
person through a state’s action, based on the same statute.

As the experience of other countries have demonstrated, such scale of giving the retroactive effect is 
allowed and applicable, including such jurisdictions, where constitutional courts have large powers 
and therefore, there are multiple possibilities of human rights protection. At the same time, as we 
have already discussed on the basis of Hans Kelsen’s work, an application of retroactive effect is 
also allowed in the theory of “Pure Law”.

Besides aforementioned, it is noteworthy that according to the opinion of the Venice Commission, 
before the European Court of Human Rights, as a mechanism of effective domestic remedy is mainly 
considered those constitutional courts, where a full constitutional complaint mechanism exists. Such 
countries have a lower number of complaints before the European Court of Human Rights than oth-
ers47. Accordingly, if the current model of the constitutional review in Georgia is refined and Consti-
tutional Court of Georgia is deemed as an effective domestic remedy, it will ensure that the solution 
of the cases related to Human Rights violations will become even more intensive at a national level, 
which will reduce the need to apply to the European Court of Human Rights.

To summarize, granting additional powers to the constitutional court is an important prerequisite 
for achieving the abovementioned objectives and creating effective mechanisms for human rights 
protection at a national level.

47 Venice Commission, 5 par.5.
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 ABSTRACT.

The paper attempts to explain the variation in intra-executive conflict in Georgia. It scrutinises the 
hypothesis that episodes of intra-executive conflicts were generated from constitutional ambigui-
ty, which I define using Elinor Ostrom’s framework of rule configurations. The paper explores the 
academic literature on Georgia’s constitution, as well as analysing the text of the constitution, and 
predicts that the majority of intra-executive conflicts would be related to foreign, security and de-
fence affairs. It then tests the hypothesis by identifying and coding the conflict episodes covering 
the period from November, 2013 to May, 2015. After a careful empirical scrutiny, the paper finds 
supporting evidence for its theory.

Keywords: semi-presidentialism; intra-executive conflicts; Georgia; rule configurations; constitu-
tional ambiguity.

 INTRODUCTION.

Over the last two decades, semi-presidential constitutional arrangement, where a popularly elect-
ed fixed-term president co-exists with a prime minister and cabinet collectively responsible to the 
legislature, has emerged as the most widespread form of government among post-communist Cen-
tral and Eastern European countries (Elgie and McMenamin 2011). Unlike its practical popularity 
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however, theoretical characterisation of the regime has not been seen entirely positive; because 
semi-presidential constitutions create a potential for conflictive relationship between two execu-
tives – the cabinet and the president – many commentators and political scientists, have viewed 
semi-presidentialism as perilous regime type (Linz 1994; Skach 2007, Baylis 2007, Sedelius and 
Ekman 2010; Elgie 2011). It is therefore not surprising, that intra-executive conflicts have regularly 
occurred in the post-communist Central and Eastern European semi-presidential democracies (Prot-
syk 2005, 2006). Namely, Poland, Hungary and Bulgaria have seen intense intra-executive battles 
over matters of foreign, defence and security affairs, while conflicts concerning the control of media 
have erupted in Hungary, Slovakia and Poland and the legacy of the communist past became a mat-
ter of fierce debate in Bulgaria, Romania and Poland (Baylis 1996). 

In a much similar manner, Georgia, a post-Soviet semi-presidential country in Eastern Europe, has 
experienced strained intra-executive relations both in times of cohabitation and unified government 
(Nakashidze 2014). Severe episodes of conflict have erupted between President Mikheil Saakash-
vili and Prime Minister Bidzina Ivanishvili during their cohabitation from October 2012 to Novem-
ber 2013. To the surprise of many, their successors – President Giorgi Margvelashvili and Prime 
Minister Irakli Gharibashvili – both of the ruling Georgian Dream Coalition – continued the practice 
of conflictive relationship now under the unified government. 

The co-existence of two of the recent executive pairs in Georgia shows that intra-executive conflicts 
have been a defining feature of contemporary Georgian semi-presidentialism, yet we know very 
little about their nature and origins, echoing a general lack of understanding in the academic litera-
ture of why intra-executive conflicts emerge and why they manifest on specific policy domains and 
not others. Despite large volumes of work devoted to analysing the advantages and disadvantages 
of semi-presidentialism, little attention has been given to determinants of intra-executive conflicts. 
When such work exists, they are mostly concerned with observable trends rather than their expla-
nations.

Given that intra-executive conflicts emerged quite frequently in Georgia and that there is a lack of 
coverage of this in the academic literature, understanding why they occurred is an intriguing puzzle 
for scholars and policymakers. The paper asks exactly this question; what explains the occurrence of 
intra-executive conflicts in Georgia? More specifically, it is concerned with identifying the determi-
nants of variation in the nature of intra-executive conflicts between President Giorgi Margvelashvili 
and Prime Minister Irakli Gharibashvili. 

To do so, the paper will scrutinise the hypothesis that intra-executive conflicts are primarily gen-
erated from constitutional ambiguity over specific policy domains. It operationalises constitutional 
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ambiguity using Elinor Ostrom’s Framework of Rule Configurations and asserts that intra-executive 
conflicts in Georgia were generated from incomplete and inconsistent constitutional rules governing 
the relationship between the president and the prime minister. To identify these ambiguities in consti-
tutional rules, the paper carefully explores the academic literature on Georgia’s constitution, as well 
as analysing the text of the constitution, and comes to a prediction that majority of intra-executive 
conflicts would be related to foreign, security and defence affairs. It then tests this hypothesis by 
identifying and coding the instances of intra-executive conflicts covering the period from November 
17, 2013 to May 31, 2015. The study replicates Lydia Beuman’s approach in measuring the in-
stances of intra-executive conflicts (Beuman 2013) and codes these instances using the policy area 
classification scheme borrowed from the Manifesto Research Project (Werner et al. 2011). The data 
is collected from the database of the online daily news service civil.ge.

With this work, I would like to add my modest contribution to the enhancement of theoretical un-
derstanding of intra-executive conflicts, a growing element in semi-presidential literature. More 
generally, the discussion is located within the new institutionalist tradition, a subfield of political 
science that has gathered momentum in last two decades of past century. Scholars in this field, 
focus on institutions such as presidentialism and parliamentarism to explain complex political sci-
ence questions. More recently however, new institutionalist agenda has been put to question by 
behavioural phenomena, such as voting trends and ideology (Elgie 2015b). Therefore, shifting 
the focus back to institutions will be one of the primary tasks of this paper. It also hopes that the 
research findings will have real life implications; modelling the behaviour of executive actors in 
Georgia will benefit politicians and constitutionalists to prevent and manage potentially harmful 
future political crises. 

The paper is organised as follows. The subsequent section will define the concepts of semi-presiden-
tialism and intra-executive conflicts. The next section will provide justification for case selection. The 
following sections will review the existing literature on intra-executive conflicts and constitutional 
ambiguity. The subsequent section will explain the research methodology. The next section will be 
devoted to the empirical analysis and the interpretation of results. The final section concludes and 
proposes directions for further research.

 SUBTYPES OF SEMI-PRESIDENTIALISM AND INTRA-EXECUTIVE CONFLICTS

The paper will employ the definition of intra-executive conflicts proposed by Sedelius and Ekman, 
who state that the relationship between the president and the cabinet can be seen as conflictive 
when there is:
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“an observable clash between the president and the prime minister and/or between the president 
and other government ministers, manifested through obstructive or antagonistic behaviour from ei-
ther side directed towards the other”. (Sedelius and Ekman 2010. p. 513)

The definition by Sedelius and Ekman covers a wide variety of conflicts ranging from disputes on appoint-
ments and dismissals to public criticism over specific policy proposals (Sedelius and Ekman 2010). A more 
detailed overview on measurement of conflicts will be provided in the methodology section below.

The research follows a well established approach in the academic literature to divide semi-presi-
dentialism into two distinct sub-systems – premier-presidential and president-parliamentary regimes. 
The major difference between the two is the issue of cabinet accountability. In premier-presidential 
systems the prime minister and cabinet alone are accountable to parliamentary confidence but in 
presidential-parliamentary systems the prime minister and cabinet are accountable to both – par-
liament and the president (Shugart and Carey 1992). According to this definition, Georgia belongs 
to the premier-presidential subtype of semi-presidentialism. The country adopted the president-par-
liamentary subtype in 2004 and transformed into a premier-presidential republic following presi-
dential elections in 2013. Accordingly, Saakashvili-Ivanishvili’s thirteen months of cohabitation took 
place within the president-parliamentary constitutional framework, whereas Margvelashvili-Ghari-
bashvili’s pair has co-existed under the premier-presidential framework.

There are several reasons why this study focuses on Georgia exclusively during the premier-pres-
idential system. First and foremost, premier-presidentialism has become the most popular regime 
type in Central and Eastern Europe (Elgie and McMenamin 2011). Elgie classifies thirteen post-com-
munist Central and Eastern European countries as premier-presidential (Armenia, Bulgaria, Croa-
tia, Czech Republic, Georgia, Lithuania, Macedonia, Poland, Romania, Serbia, Slovakia, Slovenia, 
Ukraine) and only three as president-parliamentary (Azerbaijan, Belarus, Russia) (Elgie 2015a). 
Because analysing the intra-executive conflicts during the premier-presidential form of government 
would add to the understanding of intra-executive conflicts in a much larger sample of countries, the 
study focuses only on the executive relations of Margvelashvili-Gharibashvili tandem.

Second, the institutional make-up of the two subtypes implies that intra-executive conflicts will take 
different forms depending on the subtype of semi-presidentialism. Empirical evidence as well, sug-
gests the same. President-parliamentary constitutions produce highly presidentialised systems, where 
presidents dominate the prime minister and cabinet. On the contrary, premier-presidential systems 
generate an environment where the cabinet is distanced from presidential control and is consider-
ably more independent than their president-parliamentary counterparts. The fact that presidents in 
premier-presidential systems lack the ability to exert direct influence over the cabinet increases the 
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likelihood of increased intra-executive conflicts, making it a more popular subtype for students of 
intra-executive conflicts. 

 JUSTIFICATION FOR CASE SELECTION

Georgia forms an intriguing case by many accounts. There are four reasons for selecting Georgia 
as a case study.

First, Georgia as a former Communist country has had a relatively successful experimentation with 
democracy (Freedom House 2015). Intra-executive conflicts in democracies are rather peaceful 
and confined within the institutional rules of the game, enabling observers to analyse the occurrence 
and nature of these conflicts and make generalisations on countries of similar institutional make-up 
and democratic experience. Therefore, Georgia as a democratic country represents a suitable case 
for the study of institutional conflicts in semi-presidential settings.

Second, President Margvelashvili’s election in 2013 coincided with the enactment of constitution-
al amendments and the country’s transition from president-parliamentary to premier-parliamentary 
subtype of semi-presidentialism. Studying how constitutional ambiguity influences intra-executive 
relations is particularly interesting in the transitional periods as conflicts are believed to be most 
frequent before institutionalisation completes (Sedelius and Mashlater, 2013).

This particular case is interesting for another reason as well: the transition from president-parliamen-
tary to premier-presidential constitution coincided with the transfer of presidential office from the 
representative of parliamentary opposition to the representative of ruling party. In October, 2013 
– the candidate of the ruling Georgian Dream Coalition Giorgi Margvelashvili replaced President 
Mikheil Saakashvili of the United National Movement, effectively ending thirteen months of conflic-
tive cohabitation. Analysing intra-executive conflicts during periods of unified government holds a 
number of factors constant, most importantly – the ideological distance between the president and 
the cabinet, which has been widely seen as the primary explanation for why intra-executive con-
flicts emerge (Protsyk 2005, 2006; Sedelius and Mashtaler 2013).

Fourth, to my knowledge, this will be one of the very first introductions of Georgia in the literature of 
semi-presidentialism. Previous studies of intra-executive conflicts in semi-presidential systems have 
mostly focused on Central European countries as well as Ukraine and Russia. Introducing Georgia to 
the literature will open up a new case for further examination and add to the theoretical understand-
ing of the effects of constitutional ambiguity and the nature of institutional conflicts.
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LITERATURE REVIEW

The first scholar to focus on the phenomenon of institutional conflicts in semi-presidential regimes was 
Roy Pierce, who studied the executive relations of President Mitterrand and Prime Minister Chirac in 
1986-88. The first French experience of cohabitation, which describes the situation when president 
and prime minister are from opposing parties, was characterised by relatively consensual relations. 
Therefore, Pierce’s view about cohabitation was somewhat more optimistic than that of the subse-
quent authors (Pierce 1991). A more sceptical account of institutional relations in semi-presidential 
countries were offered by Matthew Shugart and John Carey, who studied the historical instances 
of institutional relations in the Weimar Republic, France, Portugal, Finland and Sri Lanka and argued 
that there is a potential for conflictive relations when opposing components of the executive branch 
fail to respect the division of responsibilities (Shugart and Carey 1992).

As demonstrated, earlier studies of intra-executive conflicts were mostly limited to Western Euro-
pean experiences and to a particular mode of semi-presidentialism - cohabitation. The academic 
knowledge on semi-presidentialism and on intra-executive conflicts particularly broadened with the 
wide-spread adoption of semi-presidentialism in Central and Eastern Europe in early 1990s. 

The earliest work focusing specifically on intra-executive conflicts belongs to Thomas Baylis who 
studied the relationship of presidents and prime ministers in Central and Eastern European countries 
(Baylis 1996). Among the “fundamental structural factors” that Baylis attributes the conflicts to, the 
author includes a set of personality, ideological, policy-related and constitutional ambiguity factors 
(Baylis 1996). 

With more intra-executive conflicts, previous academic works on Western European experiences 
were complemented with large n-studies covering a wide array of countries, including those outside 
Western Europe (Elgie and Moestrup 2007; Elgie 2008; Sedelius and Ekman 2011). Later studies 
have also narrowed focus and begun exploring the origins of intra-executive conflicts more sys-
tematically. For instance, Protsyk examined the intra-executive relations in post-communist Central 
and Eastern European countries and showed that (1) the shared ideological orientation reduced the 
likelihood of intra-executive conflicts; (2) partisan cabinets were more likely to be opposed to pres-
idential activism than technocratic governments; (3) minority governments were most likely to invite 
high intra-executive struggles (Protsyk 2005, Protsyk 2006). 

Sedelius and Mashtaler used a set of eight post-communist countries and among others, found 
that ideological distance mattered for the likelihood of intra-executive conflicts (Sedelius and 
Mashtaler 2013). They also found that conflicts were a frequent phenomenon both in the ear-
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ly transitional and later periods (Sedelius and Mashtaler 2013). Apart from that, Sedelius and 
Mashtaler identified the issues of intra-executive conflicts and categorised them into five con-
flict types: “(1) formal and/or constitutional issues; (2) reforms and/or specific policy issues; (3) 
appointment and/or dismissal issues; (4) political scandals; and (5) other issues (e.g. personality 
clashes)” (Sedelius and Mashtaler 2013. p. 118). Having examined the issues of intra-executive 
struggles, the authors come to a conclusion that conflicts are driven by the quest for power and 
dominance within the executive branch (Sedelius and Mashtaler 2013). They also note that the 
underlying reason for the occurrence of conflicts is “built into semi-presidentialism, i.e. the some-
what vaguely defined, and partly overlapping, competences between the president and the prime 
minister” (Sedelius and Mashtaler 2013. P. 124). Earlier, a similar opinion was voiced by Cheibub 
and Chernykh, who noted that “many constitutional provisions are, intentionally or not, rather 
vague” (Cheibub and Chernykh 2008. p. 203).

In sum, despite large volumes of work devoted to analysing the pros and cons of semi-presidential-
ism, little attention has been given to determinants of intra-executive conflicts. When such works 
exist, they are mostly concerned with observable trends rather than the origins of conflicts. 

 CONSTITUTIONAL AMBIGUITY AND THE FRAMEWORK OF RULE CONFIGURATIONS

The first to speak of the role of constitutional rules in the literature on semi-presidentialism was the 
founding father of semi-presidentilism, Maurice Duverger, who noted that “[constitutional rules] 
constitute a fundamental aspect of the players’ strategy and tactics, the framework of which they 
define” (Duverger 1980. p. 166-167). Duverger challenged the idea that constitutions have only 
one interpretation and stated that each institutional actor had its own interpretation of constitu-
tional rules (Duverger 1980). Despite the fact that the role of constitutions and its provisions was 
underlined in the seminal work of Duverger and later by several authors (Baylis 1996; Chei-
bub and Chernykh 2008; Sedelius and Mashtaler 2013), the relationship between constitution-
al ambiguity and intra-executive conflict has not been adequately covered in the literature on 
semi-presidentialism. 

Possibly the only exception to this general rule was Jasper de Raadt who studied how constitutional 
ambiguities over foreign and defence issues have generated intra-executive conflicts in Poland and 
Hungary (Raadt 2009). Raadt applied Elinor Ostrom’s Rule Configurations Framework, which, much 
like Duverger, emphasises that the behaviour of collective actors is dependent on how rules govern-
ing their relationship are interpreted (Ostrom 1983). In Ostrom’s framework, two factors matter for 
uniform interpretation of rules – completeness and consistency (Ostrom 1983). 
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Raadt cites two examples from the Polish constitution to illustrate the extent of completeness of specific 
constitutional rules. In the first case, he cites Article 62 of 1997 the Polish Constitution which states that 
“a president may be granted the right to dissolve parliament and call elections when three attempts to 
form a cabinet have been unsuccessful” (Raadt 2009). In Raadt’s opinion, this particular provision is 
complete as it clearly specifies the preconditions for parliament’s dissolution (Raadt 2009). The second 
provision however, which stipulates that the Polish president should “safeguard the sovereignty and 
security of the state” (Article 28 of 1992 Constitutional Act of Poland) is an incomplete rule as it does 
not specify the complete set of rules that are “required and permitted to take action” (Raadt 2009).

In regards to the other factor – consistency of rules, Ostrom notes that if rules are consistent, “no 
alternative action is simultaneously to be considered permitted under one rule and forbidden under 
another” (Ostrom 1983. p. 21). To clarify what is meant by consistency of rules, Raadt brings up the 
1992 Polish Constitution again and notes that while Article 28.2 entitles the president to “safeguard 
the sovereignty and security of the state, (and) the inviolability and integrity of its territory”, Article 
52.8 authorises the cabinet to “ensure the external and internal security of the State” (Raadt 2009). 
For Raadt, these two provisions overlap and create a potential for conflicts over matters of internal 
affairs and national security (Raadt 2009). 

In short, according Ostrom’s Rule Configuration’s Framework, a constitutional rule is not ambiguous 
if it specifies comprehensive set of actions that are “required, permitted and forbidden” and/or if no 
alternative rules contradicts to it (Ostrom 1983). 

 CONSTITUTIONAL AMBIGUITY IN THE GEORGIAN CONTEXT

The Constitution of Georgia was adopted in 1995. Since then, it has been amended several times. 
The current constitutional framework is a product of amendments passed by the Parliament of Geor-
gia in 2010 and enacted in 2013 following the presidential elections. 

Under the new constitutional framework, presidential powers were largely curtailed; the president 
lost control over the appointment and dismissal of prime minister and cabinet members and he/she is 
no longer the chief executive responsible for implementing internal and external policies. Apart from 
that, the president lost the right to propose legislation and the parliamentary threshold for overriding 
the presidential veto was lowered from 2/3 to simple majority. 

Despite the fact that much of the constitutional powers were stripped from the president, he still rep-
resents Georgia in foreign relations and maintains the position of the Supreme Commander-in-Chief 
of the Armed Forces, as well as the Head of the State of Georgia.
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The fact that the amendments would only come to force in 2013, following the inauguration of the 
new President of Georgia, gave sufficient time for constitutionalists and political scientists to com-
ment on its possible implications. Scholarly work was also complemented by the Venice Commission, 
Council of Europe’s advisory body comprising of legal experts, who provided several opinions re-
lated to constitutional amendments.

The Venice Commission’s Final Opinion on the Draft Constitutional Law on Amendments and Chang-
es to the Constitution of Georgia identifies foreign policy as a possible issue of conflict between 
the president and the cabinet. According to Paragraph 1 of Article 73 of the Constitution, the Pres-
ident of Georgia shall: “conduct negotiations with other countries and international organisations in 
agreement with the Government, conclude international agreements and treaties.” At the same time, 
Article 78 states that “the Government of Georgia shall be the supreme body of executive power 
to implement the internal and foreign policy of the country.” The Venice Commission’s Final Opinion 
reads: 

“the delimitation of the competences between the President and the Government in the field of for-
eign affairs does not seem to be entirely clear. If it is intended ... that the President has generally a 
representative function and can decide only in the most important cases, it is not understandable why 
the President should have the power of “concluding international conventions and agreements” (all 
of them, at all levels), even if this has to be “by agreement with the Government.” (Venice Commis-
sion 2010. p. 8)

To put it in Ostrom’s terms, the constitutional rule concerning president’s role in foreign relations is 
inconsistent; it overlaps with government’s authority in implementing foreign policy.

Constitutionalist Tinatin Erkvania speaks of this inconsistency as well. She argues that the presidential 
and cabinet competencies in the field of foreign affairs (Article 73 and Article 78) are not explicitly 
delineated and adds that this can become a reason for constitutional crisis (Erkvania 2013). 

On the other hand, constitutionalists Vakhtang Khmaladze and Zurab Jibgashvili talk about the in-
completeness of the very same paragraph (Khmaladze Jibgashvili 2010). They argue that the clause 
does not specify whether the president requires government’s agreement to conclude international 
agreements and treaties (Khmaladze Jibgashvili 2010). Khmaladze and Jibgashvili add that if the 
president does not require government’s agreement, the provision would come to contradiction with 
the supreme constitutional status of the government in regards to foreign policy (Khmaladze Jibgash-
vili 2010). Another Georgian constitutionalist Irakli Kobakhidze echoes the authors’ concerns and 
states that it is unclear who should represent Georgia at international events (Kobakhidze 2010). In 
his opinion, the provision “conduct negotiations with other countries and international organisations in 
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agreement with the Government, conclude international agreements and treaties”, does not answer 
whether governmental agreement is needed for only conducting negotiations or both – conducting 
negotiations and concluding international agreements and treaties. To put it in Ostrom’s words, the 
rule concerning president’s role in foreign relations is incomplete, as it does not specify the complete 
set of rules that are “required and permitted to take action”.

Irakli Kobakhidze touches upon the other major domain of the presidential influence - defence and 
security affairs. According to the constitution, the president is the Supreme Commander-in-Chief 
of the Armed Forces of Georgia, has the right to appoint members of the National Security Coun-
cil and also appoint and dismiss, in agreement with the Government, the Chief of the General Staff 
of the Armed Forces of Georgia and other commanders. Kobakhidze considers that these pro-
visions “unjustifiably” intervene in the competencies of the cabinet and the Ministry of Defence, 
making the rule governing president’s involvement in defence and security matters inconsistent 
(Kobakhidze 2010).

Tinatin Erkvania considers this rule problematic as well (Erkvania 2013). She explains that the exact 
meaning of the term – “in agreement with the Government” remains vague and it is not clear what 
would happen if such agreement would not be reached (Erkvania 2013). To put it in Ostrom’s words, 
the rule concerning president’s role in appointing military officials is incomplete as it does not specify 
the complete set of rules that are required and permitted to take action.

In sum, according to the literature, constitutional provisions concerning foreign and defence affairs 
are neither consistent nor complete. And this is exactly where the paper derives its hypotheses from: 
The paper expects that majority of episodes intra-executive conflict will take place over matters of 
defence, security and foreign affairs. This hypothesis will be considered as confirmed if instances of 
conflicts over defence, security and foreign policy significantly outnumber the instances of conflicts 
on non-defence, non-security and non-foreign policy issues.

It has to be noted that this will not be the first attempt to link constitutional ambiguity to intra-ex-
ecutive conflicts over defence, security and foreign affairs in the literature on semi-presiden-
tialism. For instance, Baylis pointed out that Polish and Bulgarian presidents possess constitu-
tional authority over foreign and defence affairs and noted that the imprecision over these 
competencies have often generated conflicts (1996). In her detailed account of institutional 
conflicts in Timer-Leste, Beuman has found that constitutional ambiguity has produced conflicts 
in the area of defence and security policy (2013). And as noted earlier, Raadt also linked con-
stitutional ambiguity to the occurrence of conflicts on foreign and defence policies in Hungary 
and Poland (2009).
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 MEASUREMENT OF INTRA-EXECUTIVE CONFLICTS

The paper identified instances of intra-executive conflicts using the online daily news service civil.ge, 
the oldest and the most comprehensive online archive of daily news in Georgia. In the course of the 
analysis, out of the total of 1920 (between November 17, 2013 and May 31, 2015) approximate-
ly 250 news articles related to intra-executive relations were separated and analysed. The paper 
replicated Lydia Beuman’s approach of measuring the instances of intra-executive conflicts (Beuman 
2013). According to this approach, conflict occurs between the president on the one side and the 
cabinet and parliamentary majority on the other, when president: 

 “Issues a veto;
 Issues a presidential decree;
 Refers bills to the court for constitutional review;
 Calls for a referendum;
 Objects the candidates for the post of minister proposed by the prime minister;
 Refuses to appoint or to dismiss ambassadors, permanent representatives and special envoys;
 Criticises the government in messages to the parliament and country” (Beuman 2013. p. 5).

Beuman also measures the conflict between the president and the parliamentary majority and points 
out that conflict occurs when parliament:

 “Overrides presidential vetoes;
 Rejects presidential decrees;
 Prevents the president from making state visits;
 Refrains from enacting laws which empower the president to fully exercise his constitutional com-

petencies” (Beuman 2013. p. 5).

For the purposes of this research and for capturing as much episodes of conflict as possible, Beu-
man’s two measures will be merged and modified. This way, an instance will be coded as an episode 
of intra-executive conflict if the president:

 Issues a veto and the parliamentary majority objects to it at the request of the cabinet;
 Issues a presidential decree but it is rejected by the cabinet or the parliamentary majority;
 Refers bills to the court for constitutional review;
 Calls for a referendum;
 Objects the candidates for the post of minister proposed by the prime minister;
 Refuses to appoint or to dismiss ambassadors, permanent representatives and special envoys;
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 Is deprived of the right to make state visits;
 Is deprived of the right to fully exercise his constitutional competencies;
 Criticises the government in messages to the parliament and country and the criticism is explicitly 

rejected by the government ministers and/or parliamentary majority.

The rationale behind the modification of first two components is the following: issuing a veto or 
a presidential decree is not a measure of conflict per se, since some of these vetoes and decrees 
might be supported by the cabinet and the parliamentary majority. In order for a veto and a decree 
to be classified as an instance of intra-executive conflict, they have to be explicitly rejected by the 
cabinet. This is in line with the definition of intra-executive conflicts by Sedelius and Ekman, who 
state that there has to be an “observable clash between the president and the prime minister and/
or between the president and other government ministers” (Sedelius and Ekman 2010. p. 513). In 
the same manner, presidential criticism of a government activity has not been considered as an 
instance of conflict unless this criticism was explicitly rejected by the government ministers and/or 
parliamentary majority. 

Identifying all the possible conflicts, manifest or hidden, would of course be a rather difficult task. 
Some conflicts never see the light of the day having been effectively held behind the labyrinths of 
state institutions. It is impossible to detect such episodes, so the approach was to capture only the 
observable instances of conflicts. 

As explained in the previous section, the paper expects the conflicts between the prime minister 
and president to take place primarily over defence, security and foreign affairs. Testing this hy-
pothesis requires coding of all types of conflicts, be it related to foreign relations or agricultural 
policy. Therefore, once the paper identified the instances of intra-executive conflicts, the paper 
assigned the episodes to their closest thematic area. To ensure that the policy areas would not 
be subjectively assigned, the paper borrowed the policy classification scheme from Manifesto 
Research Project (Werner et al. 2011). Namely, coding was conducting using the following clas-
sification:

 External Relations (including defence, security and foreign affairs)
 Freedom and Democracy
 Political System
 Economy
 Welfare and Quality of Life
 Fabric of Society
 Social Groups
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Each previously identified episode of conflict was assigned to a single thematic area. The example 
below will illustrate the classification and coding decisions. 

On June 27, 2014 Georgia signed an Association Agreement with the European Union. Although 
Article 73 of the Constitution suggests that the signatory from Georgian side could also have been 
the president, it was the prime minister to put his signature on the Agreement. On May 20, 2014 
President Margvelashvili announced that the Association Agreement with the European Union 
should have been signed by the President of Georgia, arguing that the constitutional right to do 
so was within his authority. On May 23, PM Gharibashvili declared that the government and the 
parliamentary majority had decided that the prime minister and not the president would sign the 
agreement. On May 27, Margvelashvili issued a presidential order delegating the right to sign the 
Association Agreement to the prime minister. Enforcement of this order necessitated countersigna-
ture from Gharibashvili, which he declined to do, claiming that he required no additional authority 
to sign the Agreement.

This particular instance was considered as an episode of conflict since it directly corresponds to one 
of the conflict categories: “is deprived of the right to fully exercise his constitutional competencies”. 
Moreover, it was assigned to the “Defence, Security and Foreign affairs” group since the conflict is 
explicitly related to foreign relations.

Another case will further clarify the classification and coding decisions. Shortly after the inauguration 
of the President, the Government of Georgia established the State Security and Crisis Management 
Council as the advisory body of the Prime Minister on issues of domestic and foreign state security. 
Because the Crisis Management Council duplicates many of the NSC functions, its establishment was 
viewed as an attempt to downplay the role of the National Security Council under the President of 
Georgia. In the course of Margvelashvili’s presidency only two of the NSC sessions were conducted, 
one without Gharibashvili’s participation and another a week after a much larger Crisis Management 
Council session on the very same topic. This particular instance is coded as an episode of conflict since 
it directly corresponds to the same conflict category: “is deprived of the right to fully exercise his consti-
tutional competencies”. Again, the episode was assigned to the “Defence, Security and Foreign affairs” 
group since the episode was explicitly related to foreign relations and national defence.

 FINDINGS

Empirical analysis has found supporting evidence for the theory of constitutional ambiguity. Out of 
the total 18 episodes of conflict, 12 (67%) was related to Defence, Security and Foreign affairs; 2 to 
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Freedom and Democracy (11%); 1 (5.5%) to Economy and 3 (17%) was impossible to code (Table 
1). Since the episodes belonging to Defence, Security and Foreign affairs significantly outnumber 
other types of conflicts (separately and together), the paper confirms the hypothesis that majority 
of episodes intra-executive conflict would take place over matters of defence, security and foreign 
affairs. 

Table 1: Episodes of Intra-Executive Conflict with Thematic Area and Episode Classification

Title of the Conflict Episode Thematic Area Episode Classification

Establishment of the State Security and 
Crisis Management Council (under the Prime 
Minister) that duplicates the National Security 
Council’s functions.

Defence, Security and 
Foreign affairs

Is deprived of the right to fully exercise his 
constitutional competencies.

Veto threat on postponement of the new rule 
of witness questioning.

Freedom and 
Democracy

Criticises the government in messages to the 
parliament and country and the criticism is ex-
plicitly rejected by the government ministers 
and/or parliamentary majority.

Absence of the Cabinet Members at the Annu-
al State of the Nation Address of the President 
(2014).

Other Is deprived of the right to fully exercise his 
constitutional competencies.

Disagreement over who should have met the 
President of Russia.

Defence, Security and 
Foreign affairs

Is deprived of the right to make state visits.

President’s decision to move to Avlabari Presi-
dential Palace (constructed under the previous 
president).

Other Is deprived of the right to fully exercise his 
constitutional competencies.

Disagreement over who should have signed 
the Association Agreement with the European 
Union.

Defence, Security and 
Foreign affairs

Is deprived of the right to fully exercise his 
constitutional competencies.

Criticism concerning the appointment of presi-
dent’s foreign policy adviser.

Defence, Security and 
Foreign affairs

Is deprived of the right to fully exercise his 
constitutional competencies.

Disagreement over who should have led the 
Official Delegation to the United Nations 
General Assembly.

Defence, Security and 
Foreign affairs

Is deprived of the right to make state visits.

Disagreement over declassifying secret parts 
of 2009-2013 spending records of the 
Special State Protection Service (SSPS).

Defence, Security and 
Foreign affairs

Criticises the government in messages to the 
parliament and country and the criticism is ex-
plicitly rejected by the government ministers 
and/or parliamentary majority.
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Title of the Conflict Episode Thematic Area Episode Classification

Absence of President Magvelashvili’s speech 
at the Ratification of the Association Agree-
ment with the European Union.

Defence, Security and 
Foreign affairs

Is deprived of the right to fully exercise his 
constitutional competencies.

Absence of the Prime Minister at the National 
Security Council meeting.

Defence, Security and 
Foreign Affairs

Is deprived of the right to fully exercise his 
constitutional competencies.

Presidential criticism over the arrest of the of-
ficials of the Ministry of Defence and General 
Staff of Armed Forces.

Defence, Security and 
Foreign Affairs

Criticises the government in messages to the 
parliament and country and the criticism is ex-
plicitly rejected by the government ministers 
and/or parliamentary majority.

Presidential Veto on Government’s Surveil-
lance Bill.

Freedom and 
Democracy

Issues a veto and the parliamentary majority 
objects to it at the request of the cabinet.

Establishment of Inter-Agency Council on 
Foreign Policy without presidential participation.

Defence, Security and 
Foreign Affairs

Is deprived of the right to fully exercise his 
constitutional competencies.

Boycotting of Special Parliamentary Session 
by ruling coalition and cabinet ministers.

Economy Is deprived of the right to fully exercise his 
constitutional competencies.

Absence of the cabinet members at the Annual 
State of the Nation Address of the President 
(2015).

Other Is deprived of the right to fully exercise his 
constitutional competencies.

Prime minister’s disregard of the president’s 
right to request particular matters to be 
discussed at Government meetings.

Defence, Security and 
Foreign affairs

Is deprived of the right to fully exercise his 
constitutional competencies.

President’s criticism over frequent changes of 
defence ministers.

Defence, Security and 
Foreign Affairs

Criticises the government in messages to the 
parliament and country and the criticism is ex-
plicitly rejected by the government ministers 
and/or parliamentary majority.

As it concerns the nature of intra-executive conflicts, out of the total of 18 episodes of conflict, 
11 was grouped in “is deprived of the right to fully exercise his constitutional competencies”; 4 in 
“criticises the government in messages to the parliament and country and the criticism is explicitly 
rejected by the government ministers and/or parliamentary majority”; 2 in “is deprived of the right 
to make state visits”; 1 in “issues a veto and the parliamentary majority objects to it at the request of 
the cabinet”.
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 CONCLUSION

Georgia, a post-Soviet semi-presidential country in Eastern Europe, has experienced strained in-
tra-executive relations both in times of cohabitation and unified government, yet we knew very little 
about their nature and origins, echoing a general lack of understanding in the academic literature 
of why intra-executive conflicts emerge and why they manifest on specific policy domains and not 
others. 

The paper asked exactly this question; it was concerned with identifying the determinants of varia-
tion in the nature of intra-executive conflicts between President Margvelashvili and Prime Minister 
Gharibashvili from November 2013 to May 2015. It scrutinised the hypothesis that intra-executive 
conflicts were primarily generated from constitutional ambiguity over foreign, security and defence 
affairs measured in Ostrom’s Rule Configurations framework. In short, according Ostrom’s Frame-
work, a rule is not ambiguous if it specifies comprehensive set of actions that are “required, permit-
ted and forbidden” and/or if no alternative rule contradicts to it. As a result of the analysis of the 
constitution-related literature and the text of the Constitution of Georgia, rules concerning foreign, 
security and defence affairs were found to be neither consistent nor complete.

The paper tested the theory of constitutional ambiguity by identifying and coding the instances of 
intra-executive conflicts using the online daily news service civil.ge, the oldest and the most com-
prehensive online archive of daily news in Georgia. In the course of the analysis, out of the total 
of 1920 (between November 17, 2013 and May 31, 2015), approximately 250 news articles 
related to intra-executive relations were separated and analysed. The study replicated Beuman’s 
approach in measuring the instances of intra-executive conflicts and coded these instances using the 
policy area classification scheme borrowed from the Manifesto Research Project. Empirical analysis 
has found supporting evidence for the theory of constitutional ambiguity; the episodes belonging to 
Defence, Security and Foreign affairs significantly outnumbered other types of conflicts (separately 
and together).

There are several reasons why this study is important. Apart from the paper’s contribution to the 
theoretical understanding of the effects of constitutional ambiguity and the nature of institutional 
conflicts, this was one of the very first introductions of Georgia in the literature of semi-presidential-
ism. Previous studies of intra-executive conflicts in semi-presidential systems have mostly focused on 
Central European countries as well as Ukraine and Russia. By introducing Georgia to the academic 
literature on semi-presidentialism, one more case will be opened for further examination. One more 
important contribution of this research is the modified scheme of measurement of intra-executive 
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conflicts; it can be easily replicated due to its universal nature enabling a comparison of the Geor-
gian experience with other countries.

Further research on intra-executive relations in Georgia should focus on the role of constitutional 
ambiguity in the cohabitational contexts as well (if it occurs under the current system). While it might 
prove to be difficult to clearly separate the influence of ideological distance from rule-related dis-
agreements, it is impossible to offer an all-encompassing explanation of intra-executive conflicts 
based solely on the example of unified government. It should also concentrate on capturing the 
unobserved episodes of conflicts, which could be possibly collected through retrieval of institutional 
correspondences and in-depth interviews with relevant authorities, an endeavour that this research 
was unable to conduct due to time limitations. 
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 ABSTRACT

The issue of registration of religious organizations within the legal framework of Georgia was 
considered as a perpetual problem. Permanent legal reform and fluid political process contributed 
to the stalemate on this matter. Having completed in 2011, the reform unanimously was recognized 
as a satisfactory condition by religious minorities. The article aims at describing the reform’s 
background and its implementation process, as well as legal status of the reform. Authors consider 
present legislative status as one of the most liberal among the European Union and COE member 
states. 

 INTRODUCTION 

Alongside an adoption of the second constitution of independent Georgia1, the legislative base has 
also expended with geometrical speed. An attempt to fill the vacuum has grown into hysteria and 
ended with an adoption of hundreds of laws in a short period of time. Most of them have been not 
only inconsistent with one another, but even mutually exclusive.  An issue of registration of religious 
organizations, and its regulation, which was determined by the Civil Code, has also turned out to be 
in the same situation. However, in the near future it became apparent that the proposed formula has 
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2 The word “traditional” refers to the churches, which have longer history of existence in a state than other ones. The 
term itself is problematic and is often used in a derogatory context.

3 Bryan Walker, J. T. Abdy, The commentaries of Gaius and Rules of Ulpian  By Gaius, DomitiusUlpianus, (The Lawbook 
Exchange, LTD, New Jersey, 2005) p. 416.

GIORGI MELADZE, GIORGI NONIASHVILI

become a kind of irresoluble equation for religious groups and instead of granting with legal status, 
it was used for their direct or indirect persecution.

An issue of registration of religious organizations is a reflection of the coexistence of the two 
institutions. The first is state’s attitude towards freedom of religion, the second – a model of the 
relationship between church and state. In the first case, the Constitution establishes freedom of 
religion in a wide standard, and in the second case, understanding the content of the constitution is 
still spurring us into controversy. 

This article reviews the problem of the legal status in the 90s, in view of the existing situation in 
Georgia and those legal reforms, which have been related to the issue of the status of religious 
organizations up to the present time.

 I. THE ISSUE OF REGISTRATION OF RELIGIOUS ORGANIZATIONS IN THE EUROPEAN    
  COUNTRIES AND THE US

The regulation of an issue of registration of religious organizations is quite uneven in various EU 
member states. Registration model depends on traditional factors, historical experience and the 
growing impact of international and regional systems.

Traditionally, we can even lay the blame on Christian European states in terms of the relationship 
between church and state for favoritism, as it is frequent to have a different and encouraging attitude 
towards traditional churches2, being supported at the legislative level; however, in recent years this 
tendency gives place to de-establishment movement, which will be discussed bellow. 

a) Roman law – Basics

As many other legal institutions in Europe, so the search for the basics of a legal status of religious 
organizations, leads us to the Roman law. The first corporations were established in Ancient Rome, 
which can be considered as a forerunner of the modern legal entity. The Law of the Twelve Tables 
is familiar with some types of corporations, associations or communities; they include: “municipia”, 
which for Roman lawyers was known under the denomination of local self-government  formations3; 
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“populous romanus”, that is the Roman citizens, who had united rights about the various  interests as well 
as communities with religious goals (sodalitates, collegiasodalicia). According to the commentaries 
of Gaius, religious organizations had the right to draw up their constitutions by themselves and were 
obliged to obey the law in their activities. However, the Roman law was not familiar with the modern 
concept of legal entity, for example, the property, owned by corporations was considered as equity 
ownership for all stakeholders.   

b) Medieval lawyers and preconditions for creating religious organizations in continental Europe

“Collegia”4 was taken by medieval glossators from the Roman law as a model unification system 
and started to develop a new institution, based on it. Although, until civilists (specialists in civil law) 
considered a legal entity as an independent subject, canonists had already begun using the new 
term quite actively in relation to churches. They arranged it for various organizations, monasteries 
and even for the whole church. As Ernst Hartwig Kantorowicz indicates, the ancient designation of 
„universitasfidelium“, confirms that there was a great desire among canonists to acquire organological 
and anthropomorphous nature as well as the form of legal entity of church5. 

In 1245, Pope Innocent IV convened the first Council of Lyon, a meeting in which he pointed out that 
it was inadmissible to treat churches as ordinary individuals, because they did not have the souls 
and were the figments of the mind6. The Pope’s speech did not in the least aim at the creation of a 
new legal institution. Nonetheless, his appraisal became a motivation for canonists’ new researches 
and after a while the conception of “persona ficta” was brought in, which quickly spread among 
lawyers. Finally, a well-known representative of the Post-Glossatorial School – Baldus,  under the 
influence of Bartolus and Accursius texts, formulated the basic principle – „fiction imitates nature“, 
which eventually completed a concept-processing about legal entity; religious organizations were 
offered a separate status of legal entity from clerics7. 

The Reformation era also had an impact on modern tradition of registration in Continental Europe. 
Luther’s doctrine of “rejuvenated” symphony used to imply separation of civil and canon laws as 
well. With the help of this doctrine, the reformation gained the law, brought into being by state and 
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4 Paul G. Kauper and Stephen C. Ellis, Religious Corporations and the Law, Michigan Law Review, Vol. 71, No. 8 (Aug., 
1973); p. 1503.

5 Ernst Hartwig Kantorowicz , The King’s two bodies: a study in mediaeval political theology (Princeton University Press, 
New Jersey 1957);  pp. 307-309.

6 „cum collegium in causa universitatisfingaturuna persona, fingunturenimeaedem personae cum praedecessoribus, 
capitulum, quod estnomenintellectuale et res incorporalis“ .

7 Ernst Hartwig Kantorowicz , The King’s two bodies: a study in mediaeval political theology (Princeton University Press, 
New Jersey 1957);  p. 309.



64

Protestant churches did not also oppose the existence of secular legal space8. In spite of the fact that 
any recognition of registration was unacceptable for the Holy Roman Church, since it considered 
itself as an entity of “divine law”, it had to comply with a new order and seek new ways to regulate 
its relations with states. One of the forms of the relationship between the state and the Roman church 
had become the system of concordats. 

The system of concordats should be mentioned separately. A Concordat is the oldest form for 
regulating relations between a state and a church and maybe even the most common form of 
“registration” of the church in the Middle Ages. Concordat’s equalization to registration certainly 
carries a conditional meaning; however, the purpose of a Concordat was to settle the issues, such as 
property relations and autonomy of a church which was the common goal for different registration 
institutions. Concordats were concluded through various ways, including treaties, exchange of notes, 
protocols, agreements, Modus Vivendi9 etc.

c) Registration of religious organizations and common law systems

The common law system has established an interesting model of relationship between the Anglican 
Church and the state. Forming a legal entity, became the protective measures for churches from state 
intervention. Establishment of churches and conditional registrations were happening too fast. The 
church had no special status and its further activities were carried out without state intervention10. 
Such form of relationship had its interesting background and in order to understand its drift, it is 
necessary to follow this issue very closely.

Frederick Pollock and Frederic William Maitland underline the need for regulation of property 
relations,as one of the foundations for the creation of the institution for registration. Often it was 
difficult for a state to define the property owners of clerics and for this reason, there had been 
frequent cases, when the property of bishops were considered to be heirless and handed over to 
the king. The formation of churches as legal entities, had resolved such problems in their favor and 
the property of bishops used to remain in the ownership of a church11. 

8 O’Donovan Oliver and Lockwood O’Donovan Joan, From Irenæus to Grotius, A Sourcebook in Political Thought, 
(Michigan, 1999); p. 583.

9 Maurizio Ragazzi, Multiculturalism and Church-State Concordats in Multiculturalism and International Law, Sienho 
Yee & Jacques-Yvan Morin (ed) (Martinus Nijhoff Publishers, Boston 2009);  p. 702.

10 W Cole Durham Jr,  “Facilitating Freedom of  Religion or Belief through Religious Association Laws”in Facilitating 
Freedom of  Religion or Belief: A Desk book (Koninklijke Brill NV, Leiden 2004 ); p. 334.

11 Frederick Pollock and Frederic William Maitland, The History of English Law Before The Time of Edward I (Liberty 
Fund, Indianapolis, Indiana 2010 reprint, originally published 1898); pp. 502-505.

.
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Another important factor implies an introduction of private charitable associations. The first widely 
accepted form of registration in Common law system was Charitable Trust, enabling the trustees to 
manage the common property. Times were changing and an impact of a powerful sovereign spread 
to non-registered Charitable Trusts and it became compulsory for them to get some kind of permit 
from a state.

As James Fishman describes, registration in the form of Charitable Trust was the best solution for 
churches, since a permit for registration of Charitable Corporation was issued by the Queen, while 
in case of registration in the form of Charitable Trust, according to the law adopted in 1601, the 
registration process was much easier at the local level12.

d) The system of registration of religious organizations in the US

There are two major prerequisites for the registration of religious organizations in the US: a high 
degree of freedom of religion and the principle of separation of church and state. At first glance, 
these two factors stipulate the resolution of a technical registration issue with the widest possible 
range of choice and minimum participation of a state. At the outset churches in the US like England, 
had the form of the Charitable Trust13, although over time, the American Law has been evolved and 
currently the analysis of the registration model offers an interesting reality to us.

 Religious unions can use various forms of registration the most common among them are:14

1.  Non-registered union
2. Corporation sole
3.  Nonprofit religious corporation
4.  Nonprofit Corporation
5.  Charitable or religious trust 
6.  Profitable corporation

According to the 2004 survey, 87% of the organizations on this list were registered as religious 
nonprofit corporations15. The law, which defines a status of the concrete denomination, operates 
in fifteen states of the US. This tradition endures under European influence and W. Cole Durham 

12 Fishman, James J., “The Development of Nonprofit Corporation Law and an Agenda for Reform” (1985). Pace Law 
Faculty Publications. Paper 71, p. 620.

13 G.G. Bogert& G.T. Bogert, The Law Of Trust and Trustees (rev. 2d ed. 1979).
14 Williams Rhys H. and John P.N. Massad, Religious Diversity, Civil Law and Institutional Isomorphism in Religious 

organizations in The United States: A Study of Legal Identity, Religious freedom and the Law, ed. James A. Serritella et 
al. (Durham: Carolina Academic Press, 2004);  p. 111-128.

15 Ibid. p. 126.
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Jr. compares it to the models of Italy and Spain but unlike those countries, in The United States any 
interested organization can enjoy the status, determined by these law16.  

However, in compliance with the legislation of the US, regardless of a registration form of religious 
organizations, several conditions are equally valid, such as: a short time of registration, minimum 
number of founders, a simple declaration regime instead of licensing; the registration does not 
automatically generate tax privileges17.

Proceeding from a state attitude towards a registration process, there are two different types: 
facilitation and control regimes; in the first case a state stands with minimum function, whilst in another 
one, it plays the role of “caring father” and tries to take an absolute control over organization’s 
activity. Of course, the principle of equality is differently implemented in these disparate models. 
Facilitation regimes are creating more possibilities for equality, while under control regime there is 
much more tendency of giving privileges to various churches18.

Registration regimes, operating in the European countries, in this classification are listed among control 
regimes. However, as the reforms that have been carried out in recent years indicate that the situation 
is changing gradually and the states are likely to move from control function on to the facilitation 
regime.  The judgment of the Constitutional Court of Germany serves as an example, according to 
which, the status of legal entity of public law, granted to religious organization (generally, so called 
“traditional” churches), would no longer be a prerequisite for a privileged status19. Reforms that 
have been executed in the Scandinavian States, in the last two decades, through  de-establishment 
movement20, is the part of the same drift, which has made the status of the Lutheran church equal to 
the status of other religious organizations.

16 W. Cole Durham Jr,  “Facilitating Freedom of  Religion or Belief through Religious Association Laws” in Facilitating 
Freedom of  Religion or Belief: A Desk book (Koninklijke Brill NV, Leiden 2004 );  p. 337.

17 Ibid. p. 339.
18 Ibid. p. 339.
19 The German Constitutional Court’s judgment, on the case of Jehovah’s Witnesses, according to which the Berlin 

Federal Administrative Court’s decision on dismissal a registration of Religionsgemeinschaft der Zeugen Jehovas 
en Deutschland, on the grounds that their doctrine repudiates “Jesus’ earthly origin” and thereby, indicates that, the 
supporters should avoid the obligation to participate in elections is considered as  non-constitutional. In its historic 
judgment, the court directly pointed out that the court’s function is not to examine the contents of religion, and in this 
way to interfere with its internal activities. In considering the issue of registration, investigated factual circumstances 
should not be the content of religion. Die Verfassungsbeschwerdebetrifft die Voraussetzungen, unterdeneneine 
Religions gemeinschaftnach Art. 140 GG i. V. m. Art. 137 Abs. 5 Satz 2 der Verfassungvom 11. August 1919 
(Weimarer Reichsverfassung, imFolgenden: WRV) den Status einerKörperschaft des öffentlichenRechtserlangenkann. 
2000/19/12.

20 The term is introduced contrary to the model of “establishment” and designates the separation of church and state.
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 II. A PROBLEM OF REGISTRATION OF RELIGIOUS ORGANIZATIONS IN GEORGIA

A problem of registration of religious organizations under the Georgian Legislation was unsettled, 
until the Civil Code of Georgia entered into force in 199721. The Georgian Constitution says nothing 
about the registration. There was only general clause about freedom of religion and the role of 
GAAOC22 in the original version (Articles 9, Art. 19)23. 

An adoption of Civil Code of 1997 is considered as a first attempt of regulating registration issues of 
religious organizations. According to paragraph “e” of Article 150924, religious associations, as well 
as political parties, were created for achieving public objectives and their status had to be defined 
as a legal entity of public law. However, the legislative base at that time did not determine activity 
forms of a legal entity and a question of registration and financial matters. 

Law of Georgia on Legal Entities under Public Law was passed by the Parliament of Georgia in 
1999, two years later after the adoption of the Civil Code of Georgia25. According to above 
mentioned law, legal entities of public law were established either under this law and bylaw 
or under a special executive ordinance26. Special needs for religious organizations were not 
determined in the Law of Georgia on Legal Entities under Public Law and the question of their 
registration remained uncertain.      

21 Law of Georgia – Civil Code of Georgia. The Parliament of Georgia – 26.06.1997/ https://matsne.gov.ge/ka/
document/view/31702.

22 Georgian Autocephalous Apostolic Orthodox Church.
23 The 1995 Constitution of Georgia: 
 “Article 9
 The State shall declare absolute freedom of belief and religion. At the same time, the State shall recognize the 

outstanding role of the Apostolic Autocephalous Orthodox Church of Georgia in the history of Georgia and its 
independence from the State.

 Article 19
 1. Everyone has the right to freedom of speech, thought, conscience, religion, and belief.
 2. No one shall be persecuted because of his/her speech, thought, religion or belief, or be compelled to express his/

her opinion about them.
 3. Freedoms listed in this article may not be restricted unless expression thereof infringes on the rights of others.”
24 Law of Georgia – Civil Code of Georgia. The Parliament of Georgia –1997/https://matsne.gov.ge/ka/document/

view/31702.
25 Law of Georgia on Legal Entities under Public Law. The Parliament of Georgia  – 28.05.1999 / https://matsne.gov.

ge/ka/document/view/19204.
26  Article 5  – Acquisition of legal status
 2. A legal entity under public law may be established under: 
 a) law; 
 b) an ordinance of the President of Georgia; 

c) an administrative act of a state government body, as directly provided by law.
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There was not a special law on religious organizations as well. Although the establishment of a 
religious association as a legal entity of public law was based on the level of principles, the technical 
issues of registration and control was not specified; it made the actual process of establishment of 
associations really impossible (before and after adoption of the Law on Legal Entity under Public 
Law).

Moreover, according to Article 199 (1) of the Code of Administrative Offences of Georgia27 which 
dates back to the Soviet period, a penalty would have been imposed on religious associations, if 
they had avoided registration. It is also noteworthy that we could not find even a single occasion, 
when fines were imposed on unregistered religious organizations. This provision had existed until the 
major reform in 2005.  

In such conditions of legislative vacuum, religious groups were trying to find the way out and solve 
the problem of registration, which was fundamentally related to their effective activities28.

In search of a solution, religious organizations have tried to exercise the opportunities of registration, 
accessible for charitable organizations and to register as a non-entrepreneurial legal entity, “union” 
(non-commercial legal entity). In the years 1998-1999 Tbilisi District Court registered eleven of 
such organizations29; however, this solution did not provide any guarantees for the status, as it was 
proved by the 1999 court’s decision.

The Member of the Georgian Parliament, Guram Sharadze, and a political organization – “Georgia 
Above All” – filed a lawsuit and requested the District Court to ban the Union of Jehovah’s Witnesses, 
the case turned into a major pitfall for mentioned religious group and had negative effect on other 

27 The Code of Administrative Offences of Georgia – Article 199. Violation of the Law on Religious Associations:
 “1) The avoidance by leaders of religious associations of registering an association with the state government bodies 

shall entail a penalty of the two minimum wages.”
28 In the years 1997-2003, there were multiple suspensions and seizures of imported property, literature and articles 

for ritual purposes of religious organizations, by the State Customs Department of Georgia because the recipient was 
not registered in the proper form. The journal “Tavisupleba” 2003; N6(18),  the 2002 report about Human Rights 
protection in Georgia (Human Rights Review 2002 – N1),  Liberty Institute; Tbilisi; 2003.

29 The case Union of Jehovah’s Witnesses of Georgia and others v. Georgia”; 16 August, 2001.
 Christian Union “Grace of God”26.07.1999; 28.05.98;   the Georgian branch of Order of Regular Clerks 

Ministers to the Sick (Camillians) 28.05.98;  the branch of the order of St. George warriors  in Georgia12.01.99;  
“Union of God-Children of Georgia” 10.04.1998; Christian Democratic Union of Women 12.05.1999; Christian 
Community – Union – International Movement 12.03.1999; Registered Union “Orthodox” 29.04.1999; Union 
“Parish” 12.05.1998; Union of Disabled Persons of Orthodox Christians of Georgia 23.05.1998; “ღვთის 
ასამბლია“ 06.11.1998; The Christian-Democratic Movement of Georgia 25.03.1999; Christian Community “Vine” 
25.03.1999. The international community, “the Holy Land” 12.03.1999;

 Official data reception is complicated due to the problems existing in the State Archives at that time.
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groups as well30. An applicant was asserting that the union was dangerous to the society as it 
was engaged in anti-national activities and was putting the mainstream religious community – the 
Orthodox Christians – in jeopardy because of their anti-biblical teachings31. The District Court did 
not uphold the applicant’s reasoning32. 

The Court of Appeal reversed the lower court’s decision33 and annulled the registration of the religious 
union of Jehovah’s Witnesses, as to be inconsistent with existing legislation. The court grounded 
its judgment on the fact that: “for the time being, there is no special law, regulating the religious 
life in Georgia” (unofficial translation). The judge considered that the revocation of a registration 
would not have a negative impact on the right to freedom of religion guaranteed by Article 19 of 
the Constitution. The court also asserted that leaving them without a legal status, would create no 
problems and for that reason their religious practice could not be prohibited.   

The Supreme Court has confirmed the position of the Appellate Court and broadly interpreted the 
reasoning34. The court decided that this particular organization was a religious association in its 
essence and activities, which had gained the status of a legal entity under private law (the status of 
an association), while an activity of a religious organization would have been justified only within 
the framework of the status of a legal entity under public law, prescribed by law; irrespective of the 
fact, whether law actually provides for registration. In paragraph 4 (9) of the motivation part of the 
decision the court indicated: 

“As it is envisaged by Article 1509, §1(“e”), an application of organizational and legal forms of 
legal entities under private law is not permitted until the law prescribes the rules for an establishment, 
organization and activity of religious associations, as legal entities under public law.”

30 The judgment of the Chamber of Civil, Enterprise and Insolvency Affairs of the Supreme Court of Georgia; no. 
3j/599; Tbilisi, 2001.

31  The European Court on Human Rights; the case Union of Jehovah’s Witnesses of Georgia and others v. Georgia; 16 
August, 2001.

 There were some unfounded and bizarre allegations attached to the case:
 “Jehovah’s Witnesses attempted to poison the Tbilisi bread supply with a mixture of sperm, urine and stools.”
 “Even worse incident occurred in the village of Tkviavi (Gori region). The newborn baby was suffocated and dropped 

into the toilet in the yard;  the sacrifice had to be made in that way. 
 “It was accepted as a fact that in the same village, that women and children jumped from the roof of the house to join 

the Jehovah’s spirit. This had caused the death of many people.”(unofficial translation).
32 The judge of the District Court had discussed Articles 9, 11 and 14 of the European Convention on Human Rights and 

Fundamental Freedoms. However, the court reached its decision based on Article 26 of the Georgian Constitution (the 
right to form associations) and Article 31 of the Civil Code of Georgia. The judgment of the District Court; Tbilisi, 29 
February, 2000.

33 The judgment of the Tbilisi Court of Appeal Chamber of Civil, Enterprise and Insolvency Affairs; 26 June, 2000.
34 The judgment of the Chamber of Civil, Enterprise and Insolvency Affairs of the Supreme Court of Georgia; 

no.3j/599; Tbilisi, 2001.
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The court referred to the same logic, concerning the branch of Jehovah’s Witnesses, since their goal 
was religious practice, the court considered that, it had no right to operate within the regulations of 
the branch, prescribed by the Civil Code of Georgia.

According to the decision, religious organizations under no circumstances were allowed to register 
their representatives in Georgia. However, the restriction did not had immediate effect on other 
organizations35.   

In response to these events, “Human Rights Watch “, in its 2002 Annual Report, stated: 

“ Emboldened by inaction or complicity of prosecutors and police, and by a February Supreme Court 
decision to deregister the Jehovah’s Witnesses as a legal entity in Georgia, the frequency of mob 
attacks rose in 2001...”36.

Finally, the case concerning the registration of Jehovah’s Witnesses was brought to the European 
Court of Human Rights, and in May 2015, the case was successfully completed in favor of the 
applicant. The court confirmed the violation of Articles 9 and 11 of the Convention by the state37.

Having taken into account the fact that the 1997 registration rules did not work properly, some 
religious associations were trying to change the reality because of the concrete challenges they 
had been facing. “It is very difficult for us to construct a church, because the Catholic Church is not a 
legal entity in Georgia,” – stated the Bishop Gabriel Bragantini, the Head of the Catholic Church in 
western Georgian city of Kutaisi38.Representation of The Holy See started preparatory work on the 
draft agreement between Vatican and Georgia, immediately after the visit of Jean Paul II to Tbilisi 
in 199939.

“An interstate agreement between Orthodox Georgia and the Vatican cannot be regarded as 
expedient,’’ the Catholicos-Patriarch of All Georgia Ilia II stated at a conference on 18 September, 

35 “There are at least eight (8) religious branches, which are not registered by the Court or the Ministry of Justice on the 
base of the same legislation.” the case Union of Jehovah’s Witnesses of Georgia and others v. Georgia; The European 
Court on Human Rights; 2001.

36 The European Court on Human Rights – the case of 97 Members of the Gldani Congregation of Jehovah’s Witnesses 
& 4 Others v. Georgia (application no. 71156/01).

37  The European Court on Human Rights – “the case Union of Jehovah’s Witnesses of Georgia and others v. Georgia” 
(application no.72874/01).

38 “Failed agreement increases controversy”; see Daily news online – Civil.ge; 1 October, 2001 http://www.civil.ge/
geo/article.php?id=4876.

39 ”Georgia says no to treaty with Vatican” see Daily news online – Civil.ge; 19 September, 2003:http://www.civil.ge/
eng/article.php?id=496.
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200140. Eventually, in 2003 the Georgian Government yielded to pressure from the GAAOC and 
canceled plans to sign an interstate agreement with Vatican, which aimed at defining the legal 
status of the Catholic Church41 and The President of Georgia simply denominated this fact as 
“misunderstanding”.42

Representative of the Holy See expressed his regret over the failed agreement: “mainly, it is the 
Catholic community of this country that will suffer as a result of this failed agreement “who do not 
have any rights or legal status”.43

In 2002 the state attempted to fill up the legislative vacuum. Three different draft laws were submitted 
to the Parliament.44 (The draft law on “Freedom of Conscience and Religious Associations” prepared 
by the Ministry of Justice; the draft law “On Legal Entity of Public Law” On Introduction of Changes 
and Amendments  to the Law of Georgia”, elaborated by the Parliamentary Committee for Legal 
Affairs and Administrative Reforms and the draft law “on Religious Associations” prepared by the 
Institute of State, Law and Religion, which intended to regulate the functioning, registering and 
controlling rules of religious unions.

According to all of three draft laws, a religious union was considered as a legal entity of public law. 
None of the proposed package of amendments was embraced by the legislative body.

It should be emphasized that during that period the GAAOC demanded to make the division of 
religious organizations into three categories in the following order: First category would have been 
granted to them, as to the privileged community; the second category – to the other traditional 
beliefs  (Catholicism, Judaism, Islam, Armenian Church) that would have had the right to exist in 
Georgia and the third one – to other religious denominations under severe controlling mechanisms 
or even in the perspective of posing the prohibition of their activities.45

40 Ibid.
41 The minister of foreign affairs of the Holy See, Archbishop Jean-Louis Toranmade quite a strict statement on the 

failed last-minute agreement, whilst the Georgian Patriarchate welcomed this fact. – “Failed agreement increases 
controversy”; see Daily news online – Civil.ge; 1 October, 2001 available at: http://www.civil.ge/geo/article.
php?id=4876.

42 Ibid.
43 Ibid.
44 Conference materials: Law on Religion – Georgian Young Lawyers Association (GYLA), 2002.
45 Ilia State University – “The role of the GAAOC in the formation of national identity”, 2013.
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At the same time, the Constitutional agreement was concluded between the Georgian State and the 
GAAOC46 which, alongside with all other privileges, had recognized the religious association as a 
historically established legal entity of public law and full-fledged legal entity of public law.47

“3. The Church is historically established person of public law, a fully-fledged entity of public 
law, recognized by a state, which carries out its activities in accordance with the Church 
(Canon) Law, present Agreement, Georgian Constitution and Georgian Legislation” (unofficial 
translation).48

At that time, the Georgian Apostolic Autocephalous Orthodox Church was the only religious union, 
which gained the status of the legal entity under public law, protected by Georgian Legislation. 
The status of this union was especially supported by the rights and possibilities, laid down in this 
document: an exemption of Orthodox clergymen from military service, introduction of Orthodox 
chaplains into the armed forces and prisons, authority of awarding educational documents and 
academic degrees, an opportunity to create free environment for business, an opportunity of the 
return of historical heritage and so forth.

 III. IN PURSUIT OF A SOLUTION 

After the 2003 “Rose Revolution”, the protection of religious minorities became a priority for a new 
government. Nevertheless, the problem of registration was not resolved over night. 

In 2004 Pentecostal congregation49 appealed to the Constitutional Court of Georgia and contended 
against the constitutionality of Article 1509 (e) of the Civil Code of Georgia. The plaintiff stated 
that Civil Code was in violation of the principle of freedom of religion protected by the Constitution. 
They invoked Article 39 of the Georgian Constitution50 and having indicated “the Declaration on the 

46 Around 84% of Georgian citizens consider themselves perish of the GAAOC The National Statistics Office 
of Georgia. The 2002 general population census in Georgia; available at  http://www.geostat.ge/index.
php?action=page&p_id=677&lang=eng.

47 The Resolution of the Parliament of Georgia on the Approval of the Constitutional Agreement “Between the Georgian 
State and the Georgian Apostolic Autocephalous Orthodox Church”; Tbilisi, 27.11.2002. available athttps://matsne.
gov.ge/ka/document/view/41626.

48 ibid. Article 1(3).
49 The Constitutional Court – the citizen Nikolai Kalutski v. the Parliament of Georgia, no. 300, 2004.
50 “Article 39
 The Constitution of Georgia shall not deny other universally recognized rights, freedoms, and guarantees of an 

individual and a citizen that are not expressly referred to herein but stem inherently from the principles of the 
Constitution; the Constitution of Georgia”.
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Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief” substantiated 
an existence of the right to registration.51

Before the Court reached its judgment, The Parliament of Georgia had passed an amendment to the 
Civil Code (06.04.2005) and revoked the aforementioned clause. 

In its 2005 annual report, the Public defender’s Office observes, that an amendment to Article 
1509 of the Civil Code of Georgia should be embraced as a positive news, whereby a state allows 
religious organizations to register as legal entities of private law52, notwithstanding that an abolition 
of the clause of the Civil Code did not fully resolve existing legal problems.53

Some religious organizations had challenged the legitimacy of the existing regime of registration 
and demanded to enjoy an equal status with the Patriarchate as shown in the Public Defender’s 
report:

“Still, this is not the ultimate solution to the problem, since some religious organizations – in particular, 
the Armenian Apostolic Church, the Catholic Church and some others say that they do not want to 
be registered as legal entities of private law, because all forms of registration that are currently 
available – a union or foundation – cannot fully reflect the specifics of a religious association” 
(unofficial translation).

The Orthodox Church, for its part, was also appealing to the malfunctioning legislative base. For 
instance, in 2006 it viewed a construction of the “Assyrian Cultural Center” in Tbilisi, led by Assyrian 
clergyman Padre Binyamin, unfounded: “Notwithstanding who is the owner of the building, it is 
unlawful as there are no legal bases to regulate the operation of the religious organization and the 
construction of the religious building”.54

It should also be noted that in 2005, one more amendment was made to the Civil Code of Georgia 
and new Paragraph “f” was added to Article 1509, which once again affirmed the Patriarchate’s 
status of the legal entity under public law:

51 The United Nations General Assembly (UNGA), resolution no. 35/55; 25 November, 1981.
52 The Public Defender of Georgia – Annual Report 2005.
53 ”At this point this problem for religious associations is still unsolved as the leaders of the Catholic Church, the Armenian 

Apostolic Church and the Lutheran-Evangelical Church refuse to acquire the status of a legal entity under private law. 
It is unacceptable for them to register as a union or foundation, more especially as the GAAOC enjoys the status of the 
legal entity under public law. Consequently, they request either the adoption of a law on religious unions or conclusion 
of an agreement between the state and different religious denominations and to tackle the problem in this way...” The 
Public Defender of Georgia – Annual Report 2005; (unofficial translation).

54 The statement of the Georgian Patriarchate –18 September, 2006; the Public Defender’s report; 2006.
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“Article 1509 –  Legal Entities under Private and Public law; 
1. The following shall be regarded as legal entities under public law    defined by the Civil Code:
f) The Legal Entity created by Constitutional agreement ...” 

The Religious Council established with the Public defender’s Office, held a number of meaningful 
meetings, regarding the procedures of the registration of religious unions, resulting in reconciliation 
of certain positions. In the end, organizations presented to the state their concept about a regulation 
of the legal status of religious associations. It included the possibility for associations to choose their 
status. This did not have to cause the creation of hierarchy and the state did not have to have the 
opportunity to control their activities.

This issue drew an attention of the Council of Europe, when in 2011 the Parliamentary 
Assembly of Council of Europe said it was “concerned by the lack of a proper legal status of, 
and legal protection for, denominations and faiths other than the GAAOC.”

The resolution called on Georgia to “adopt a specific law on religion that would offer proper and 
equal legal status and protection to all faiths and denominations in the country”.55 

 IV. NEXT STAGE OF THE REFORM – LIBERAL REGIME OF REGISTRATION

On 1 July 2011, a legislative initiative on amendments to the Civil Code was submitted to the Parliament 
of Georgia by MPs Todria, Taktakishvili and Tsiklauri.56 The initiative intended to add subparagraph 
“g” to Article 1509 of the Civil Code of Georgia, under which, the religious associations “having 
a close historical link with Georgia”, also would have been regarded as legal entities under public 
law. Subparagraph “g” was also accompanied by enumeration of religious unions, accepted by 
legislators as having a historical link with Georgia.57

According to the first submitted explanatory note of this proposal, “the draft law was prepared 
on the grounds of a necessity of improving the legislative regulation of a legal status of religious 

55 Daily news online – Civil.ge; Tbilisi, 11 July, 2011;  available at: http://civil.ge/eng/article.php?id=23728;
56 The Parliament of Georgia; The legislative initiative “On amendments to the Civil Code”; no. 07-3/467/7; available 

at:  http://www.parliament.ge/ge/law/7494;
57 g) Religious associations having a close historical link with Georgia
 g. a) The Roman Catholic Church;
 g. b) The Armenian Apostolic Church;
 g. c) The Muslim community;
 g. d) The Jewish community;
 G. E) Evangelical Baptist Church.
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associations in Georgia. Specifically, under the existing law, the status of religious unions, such as: 
the Roman Catholic Church, the Armenian Apostolic Church, the Muslim community, the Jewish 
community, Evangelical Baptist Church, having traditional ties with Georgia, is not adequately 
regulated.58

The same document states that “the provisions related to a status of the legal entity under public law, 
set forth in the Georgian Legislation, shall apply to those associations respectively.  

After that, a second hearing was held on July 5, where the project was substantially changed. The 
list of religious organizations disappeared from subparagraph “g”, while the rule of registration of 
religious unions was defined additionally59 by the Article 150911.  

At the second hearing, after the remarks had been made by the Committee, they settled on the 
following opinion: enumeration of religious unions had to be struck out; the Article 15091 had to 
allow to register as legal entities of public law (LEPEL) not only religious groups included in the 
first draft law, but all those unions, which had historical ties with Georgia, as well as the religious 
denominations recognized as a religion by the member states of the Council of Europe.60

For the third hearing new provisions emerged in the draft law on making amendments to the Civil 
Code, according to which Paragraph “f” of Article 1509 had also changed and acquired a new 
formulation:

“1.The following shall be regarded as legal entities under public law defined by the Civil Code:  

58 Ibid;
59 Article 15091 1. Religious associations may be registered as legal entities under public law; 
 2. The first paragraph of this article shall not limit the right of religious associations to be registered as non-

entrepreneurial (non-commercial) legal entities provided in this Code, also to conduct the business as non-
registered unions provided in this Code; 

 3. The Legal Entity under Public Law (LEPL) – National Agency of Public Registry within the Ministry for Justice of 
Georgia shall conduct the registration of religious associations; 

 4. The Legal Entity under Public Law (LEPL) – National Agency of Public Registry within the Ministry for Justice of 
Georgia may register as a legal entity under public law a religious denomination having a historical link with Georgia 
or a religious denomination recognized as a religion by the legislation of the member states of the Council of Europe;

 5. The Law of Georgia on Legal Entities under Public Law shall not apply to a religious association registered as a legal
  entity under public law; 
 6. The procedures prescribed for the registration of non-entrepreneurial (non-commercial) legal entities shall apply to
  the registration of the religious associations provided in this article and their rights shall be defined by Chapter Two
  of Section One of this Code.
60 “Opposition Parties Condemn Religious Groups’ Legal Status Law”; see Daily news online – Civil.ge; Tbilisi, 6 July, 

2011; available at: http://www.civil.ge/eng/article.php?id=23708 .
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f) The Legal Entity under Public Law (LEPL) – Georgian Apostolic Autocephalous Orthodox Church 
recognized under the Constitutional Agreement of Georgia;61

In determining a status of religious communities, legislative body once again underscored the special 
importance of the status of the Orthodox Church.

These changes have provoked various reactions in the society. Parliamentary and non-parliamentary 
opposition of that time, which believed, the new legislative regime was “dangerous” for the 
Patriarchate, responded in protest against a package of amendments.62

As regards the position of religious communities, most of them endorsed a new type of registration 
for a religious congregation. Since 2011 religious organizations have preferred to register as a 
legal entity of public law (LEPEL).

In this case, the activity of the legal entity of public law shall be determined as a noncommercial legal 
entity under Civil Code of Georgia. Although there was no difference between a legal status of the 
two, religious organizations rated the status of a legal entity of public law, quite relevant.63

“It has been several years since we exist in Georgia, but we refused to register legally, because we 
think the church should not be established by a person. We believe that the church is established by 
God and it cannot be legal entity of private law, thus you or I cannot be founders. Now, we are glad 
about this amendment,” Mgr. Giuseppe Pazotto – bishop of the Catholic Church in Georgia told the 
HRH Tbilisi (2011).

The Armenian Apostolic Church, which has not been registered for years, also welcomed these 
amendments: “We are glad for those amendments, but we do not know yet how it will work in 
practice. Now we are preparing our documentations and soon we are going to apply to the 
National Registry for registration,” – said a main spokesperson at Armenian Apostolic Church Mari 
Arakelova. It should be noted that after the changes have been made, in spite of diversity of choices, 
religious associations on all occasions are registered as legal entities of public law. In 2011-2013 
the status of a legal entity of public law was gained by the twelve religious unions.64

61 The Human Rights House Tbilisi (HRH); the statement of bishop of Catholic Church in Georgia Giuseppe Pazotti, 2011. 
available at: http://humanrightshouse.org/Articles/16973.html. 

62 Assessment of the Needs of Religious Minorities of Georgia; Tolerance and Diversity Institute (TDI), 2013. 
63 Ibid .
64 Previous version referred to “entity recognized under the Constitutional agreement”. 
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 V. NEW LAW, OLD CHALLENGES 

Proceeding from the analysis of historical preconditions, it can be noted that a registration issue for 
religious organizations, which on the surface, holds only technical character, actually is connected 
with a few fundamental interests: 

a) the need to establish a secure institution to support collective proceedings in the community;
b) the need to protect property rights;
c) the need to acquire social and political status;

At this point, Georgia demonstrates the modernity of this classification. The reform of the registration 
system of religious organizations in Georgia was induced exactly by those three factors. Tackling 
formalities is a huge step forward in terms of protection of religious minorities; however, when the 
problem of property disputes and fair tax system still remain unresolved, it is difficult to talk about 
an effectiveness of the whole system. After the 2012 elections, the very first legislative initiative, 
concerning religious communities, has broadened the privilege of the Patriarch of the GAAOC by 
authorizing him to award academic degrees of “theological institutions”.65 This step, in terms of equal 
treatment of the churches, cannot really be evaluated as a big success as the prescribed privilege is 
limited to the GAAOC only.

The rules and regulations of state funding for churches remain problematic as well. Even though, state 
funds are allocated to several religious communities presently, rather than solely to GAAOC in the 
past, the standards are still unclear and majority of organizations are excluded from the program.66 
An issue of equal treatment still persists here.

Georgian model of registration of religious associations stands as an interesting innovation for 
Continental Europe; however, forms of institutionalized discrimination deter full enjoyment of the 
opportunities presented by the system of legal recognition and state the need for further reform.

65 The introduction of the amendments to the Law of Georgia on Higher Education; date of adoption 28/12/2012;  
initiator – MP ZviadDzidziguri; available at:https://matsne.gov.ge/ka/document/view/1810416.

66 The Government Resolution of 13 March, 2014, no. 437 on partial compensation of damages inflicted on religious 
organizations in Georgia during the Soviet Regime.  It was decided to allocate the amount of money to the following 
religious organizations: Muslim community, Jewish community, Roman Catholic Church in Georgia, Diocese of the 
Armenian Apostolic Church in Georgia; available at https://matsne.gov.ge/ka/document/view/2282674.
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CONSTITUTIONALITY OF DIFFERENTIAL 
APPROACH IN ELECTORAL DISPUTES – 
SCRUTINY TESTS
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Ph.D, Iv. Javakhishvili Tbilisi State University.

 INTRODUCTION

The Constitutional Court of Georgia (hereafter the Constitutional Court) attaches great importance 
to the protection of rights. Accordingly, in order to assess an interference with the rights, the Court 
uses tests of strict scrutiny and rational differentiation that are established by it.

The Court is guided by assessment tests on constitutionality of differentiation during the discussion 
about a violation of rights in the electoral sphere. However, in the course of solving electoral 
disputes, an assessment standard of constitutionality of differentiation used by it, is not the same. 
In one case the Court applies the strict scrutiny test, while in other cases, the test of rational dif-
ferentiation.

For illustrating miscellaneous practice of an assessment of constitutionality of differentiation in elec-
toral disputes, in the first chapter of this paper, assessment tests on interference with rights, wide-
ly-established in Georgia and abroad, will be analyzed. The second chapter will be focused on 
the Georgian Constitutional Court’s decisions, regarding an application of assessment tests on con-
stitutionality of differentiation in electoral sphere and in conclusion, the results of analysis will be 
summarized.

PRACTICE OF THE CONSTITUTIONAL COURT OF GEORGIA
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 1. ASSESSMENT TESTS ON CONSTITUTIONALITY OF AN INTERFERENCE WITH THE RIGHTS

There are different standards of assessment tests on constitutionality of an interference with the 
rights in Europe and the US. There are proportionality1 tests on assessing the constitutionality of an 
interference with the rights in Europe, whereas, categorization tests are used in the US. The Case-
Law of the Constitutional Court of Georgia, in this regard is similar to European and American ones, 
however, it has some characteristics, which will be discussed in more detail below.

 1.1 European proportionality

Judges of a Constitutional Law have developed a doctrine of proportionality to resolve intra-consti-
tutional conflict associated with rights. According to this doctrine, the law, if it does not meet the test 
of proportionality, shall be abolished.2

The European test of proportionality consists of four elements: suitable purpose, rational connection, 
necessary means3 and determination of the relevant correlation4 between the benefits, gained from 
a realization of a suitable purpose and the costs inflicted on constitutional rights.5

Suitable purpose is the element of proportionality, which defines to what extent the law on limitation 
of constitutional rights represents the purpose that will justify these limitations. This level of propor-
tionality is known as “marginal assessment”. It is followed by an establishment of a rational connec-
tion level, at which an appropriateness of employed means to the purpose has to be determined. The 
next step is a necessity, also known as application of the least restrictive means.6 The final step is the 

1 The Standard of proportionality is typical for Europe and it originates from Germany; see Cohen-Eliya M. and Porat I., 
The Hidden Foreign Law Debate in Heller: The proportionality Approach in American Constitutional Law, San Diego Law 
Review, Volume 46, 2009, p. 388.

2 In Canada, judges apply the LRM test when they are asked to enforce the “reasonable limits” prescription of Article 1 
of the Constitution Act. In South Africa, LRM testing is required by the Bill of Rights itself, but the founders based this 
provision on a prior ruling of the Constitutional Court to adopt proportionality as an overarching principle of rights 
adjudication. Across post-1989 Central Europe, PA is automatically activated whenever the “necessity,” or “essential” 
nature, or “reasonableness,” of governmental measures is challenged under the rights provision; Stone S.A., Mathews J., 
Proportionality Balancing and Global Constitutionalism, Columbia Journal of Transnational Law, 47, 2008-2009, 91.

3 All three principles express the idea of optimisation... principles are norms requiring that something be realized to the 
greatest extent possible, given the legal and factual possibilities; Alexy R., Constitutional Rights Balancing, and Rational-
ity, Ratio Iuris. Vol. 16, 2 June 2003, p. 135.

4  An implication of balancing of public and private interests and proportionality in the narrow sense.
5  Barak A., Proportionality: Constitutional Rights and their Limitations, Cambridge: Cambridge University Press, 2012, p. 

131.
6  ibid, p. 317.
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balancing or proportionality in the narrow sense, where the direct conflict arises between a suitable 
purpose and a right.  A judge must decide which one he/she will give a priority – to a constitutional 
right or public welfare.7

The European Court of Human Rights interprets a proportionality test in this way: the first question for 
the Court is the existence of a legitimate aim. This prong is relatively easy to satisfy in cases, where 
the constitutional provision does not specifically restrict the kind of aims that count as legitimate for 
justifying an interference with a specific right... The next question is empirical and designates the suit-
ability of applied means for the purpose. A means is suitable, if it actually furthers the declared policy 
goal of the government... The next level includes determination of necessity, according to which, a 
measure is necessary only if there is no less restrictive but equally effective measure available to 
achieve the intended policy goal. This test incorporates, but goes beyond the requirement, known 
to the US constitutional lawyers that a measure has to be narrowly tailored towards achieving the 
respective policy goals. Unlike the American test, the necessity test allows the consideration of alter-
native means, rather than just insisting on tightening up and limiting the chosen means to address the 
problem... At the last stage of proportionality, the Court assesses whether the measure was propor-
tional in the narrow sense, applying the so-called “balancing test”.8

During the revision of a case, the Strasbourg organs pay the utmost attention to the third stage of the 
proportionality test – “necessary in a democratic society”. The Convention bodies have developed 
two criteria for applying this standard:  the reasons adduced by a respondent state for justifying an 
interference, must be both “relevant and sufficient”, and the “necessity” must imply the existence of 
a “pressing social need”.9

Thus, in Europe the courts evaluate the constitutionality of an interference with the right through the 
proportionality test. In this regard, the United States Supreme Court’s approach is different, which is 
discussed in the next subchapter.

1.2. American Categorization

Unlike the European proportionality, under American categorization, the protection of rights, de-
pend on the form of scrutiny and not on each level of a specific test. Consequently, categorization 
sets various forms of scrutiny for different categories of rights.  According to the categorization, the 

7  ibid, p. 342. 
8 Kumm, M., Institutionalizing Socratic Contestation: The Rationalist Human Rights Paradigm, Legitimate Authority and the 

Point of Judicial Review, European Journal of Legal Studies, Vol. 1, No 2, 2007, pp. 9-11.
9 Takahasi Y.A., The Margin of Appreciation Doctrine and the Principle of Proportionality in the Jurisprudence of the 

ECHR, Intersentia, Antwerp-Oxford-New York, 2001, p. 11.
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lowest form of scrutiny is minimal scrutiny. At this level of scrutiny, it is sufficient that the purpose has 
to be legitimate state interest and the applied means for achieving that legitimate state interest must 
have a “rational basis”. This kind of scrutiny does not provide for another review after establishing 
the level of suitability, while in the case of proportionality, determination of suitability is followed by 
an application of necessity and balancing tests.10

When an intermediate scrutiny is used, the aim of a legislator is an important state interest, which is 
higher than a suitable purpose, established by the test of proportionality. In addition to this, the applied 
means in this case must be substantially related to an achievement of a goal. However, the standard of 
protection of rights is lower than the necessity requirement, envisaged by the test of proportionality. At 
minimal and intermediate scrutiny tests, proportionality in its narrow sense is not used at all.11

The most important standard is strict scrutiny, where a legislator’s goal has to be a compelling state 
interest and the means of achieving that goal must be narrowly tailored. The margin of a compelling 
state interest is apparently higher than a proper purpose used in proportionality test. However, the 
means used to achieve the goal set by the US legislators, is the same as it is given under necessity 
element of the test of proportionality.12

The above discussion shows that categorization is an alternative to a test of proportionality, which 
separates different rights from one another and forms independent category of them. Unlike pro-
portionality, categorization operates through “categorical characteristics” to determine what kind 
of constitutional scrutiny can be used. In addition, during categorization, the balancing of public and 
private interests13, which works at the test of proportionality, is not applicable in this case14. 

10 Baker A., Proportional, Not Strict, Scrutiny: Against a U.S. “Suspect classifications” Model under Article 14 ECHR in the 
U.K., American Journal of Comparative Law, Volume 56, No 4, Fall 2008, pp. 878-879.

11  Barak A., Proportionality: Constitutional Rights and their Limitations, Cambridge: Cambridge University Press, 2012, pp. 
515-516.  However, as Baker points out, an intermediate, as well as, a minimum scrutiny include balancing elements, as 
the courts have to assess what is meant by “essential”, “important” and “compelling state interest”; Baker A., Proportional, 
Not Strict, Scrutiny: Against a U.S. “Suspect classifications” Model under Article 14 ECHR in the U.K., American Journal 
of Comparative Law, Volume 56, No 4, Fall 2008, pp. 878-879.

12 Barak A., Proportionality: Constitutional Rights and their Limitations, Cambridge: Cambridge University Press, 2012, pp. 
516-517.

13  Generally, balancing approaches set the individual’s interest in asserting a right against the government’s interest in regu-
lating it, attach whatever weights are appropriate for the context, and determine which is weightier. Blocher J., Categor-
icalism and Balancing in First and Second Amendment Analysis, New York University Law review, May 2009, p. 381. It 
is noteworthy, that the concept of balancing is the central concept in the adjudication of the Federal Constitutional Court, 
which has developed further the line first set out in the Lüth decision. Alexy R., Constitutional Rights Balancing, and Rational-
ity, Ratio Iuris. Vol. 16, 2 June 2003, p. 134. The Lüth’s decision reinforces three ideas, which have played a fundamental 
role in development of the German Constitutional Law. According to the decision, the first important idea is that constitu-
tional rights are not shaped only by rules, but also by standards. The second idea, which is related to the first one, implies 
that the principles and values of the constitutional rights extend not only to the relations between citizens and a state, but to 
all domains of law. They have a “radiation effect” upon the whole legal system. Constitutional rights are pervasive. The third 
idea is derived from the structure of values and principles. The values and principles contradict each other. Contradiction 
may be solved by balancing. The Lüth’s decision confirms that “A balancing of interests becomes necessary”. Barak A., 
Proportionality: Constitutional Rights and their Limitations, Cambridge: Cambridge University Press, 2012, p. 509.

14 Ibid., pp. 505-507.
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Thus, the main difference between proportionality and categorization is that it does not apply the act 
of balancing, which is known as proportionality stricto sensu, which pursuant to proportionality test, is 
used in every case. Nevertheless, the rest of proportionality’s components, such as – proper purpose 
and the lack of a less restrictive alternative, may be considered a part of categorization as well.15

Critics point out that the difference between the American and other systems is rather formal, be-
cause the Americans are resorting to the same doctrine, as the rest of the world.16 Balancing is a tool 
that every “intelligent person” uses in his daily life in order to make a reasoned decision17 and the 
Americans cannot be isolated from balancing.18 The idea that the two methods will get closer to each 
other, in the future, is real. This is particularly evident in the recent decisions of the Supreme Court,19 
where judges are trying to bring balancing elements into the Constitutional Justice.20

After discussing the widespread assessment tests on constitutionality of an interference with the 
rights in Europe and America, an established approach of the Constitutional Court of Georgia will 
be reviewed bellow.

1.3. Georgia’s mixed type model

An assessment model of constitutionality of an interference with the rights, established in Georgia, 
fully includes the elements neither of the European proportionality, nor the American categorization. 
It can be portrayed in the form of a mixed model, in which the above-mentioned particular compo-
nents of proportionality and categorization are combined. The features that characterize each of 
the standards of assessment of constitutionality of differentiation will be discussed in the following 
subchapter.

15 Ibid., p. 509.
16 Cohen-Eliya M. and Porat I., The Hidden Foreign Law Debate in Heller: The proportionality Approach in American 

Constitutional Law, San Diego Law Review, Volume 46, 2009, p. 370.
17 Aleinikoff A.T., Constitutional Law in the Age of Balancing, Yale Law Journal, April 1987, p. 972.
18 Mathews J., Stone S.A., All the Things in Proportion? American Rights Review and the Problem of Balancing, Emory 

Law Journal, Volume 60, 2011, p. 872.
19 Cohen-Eliya M. and Porat I., The Hidden Foreign Law Debate in Heller: The proportionality Approach in American 

Constitutional Law, San Diego Law Review, Volume 46, 2009, p. 380.
20 Blocher J., Categoricalism and Balancing in First and Second Amendment Analysis, New York  University Law Review, 

May 2009, p.412. Balancing elements are rooted in the American Constitutional Law and despite the fact that the 
American Courts do their best, they still cannot bypass an implementation of balancing. Mathews J., Stone S.A., All the 
Things in Proportion? American Rights Review and the Problem of Balancing, Emory Law Journal, Volume 60, 2011, p. 
872. Putting proportionality in quotation marks, labeling it an approach, and replacing the majority’s words are clear 
indicators of Breyer’s conscious and intentional decision to incorporate the proportionality approach – the well-known 
European doctrine of proportionality – into his dissenting opinion. Cohen-Eliya M. and Porat I., The Hidden Foreign 
Law Debate in Heller: The proportionality Approach in American Constitutional Law, San Diego Law Review, Volume 
46, 2009, p. 380.
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1.3.1 Tests on strict scrutiny and rational differentiation

The Georgian Court uses tests on strict scrutiny and rational differentiation in reviewing the consti-
tutionality. According to the Court’s interpretation – “Assessments and their instruments of what is 
“natural”, “reasonable” and “necessary...” are historically variable”. However, in any case, the prin-
ciple of equality gives freedom of choice to a legislator in making a decision on the restriction, until 
objective justification of differential treatment is available” (unofficial translation).21

From the standpoint of the Court, the scope of discretion varies in case of interfering with a right and 
depends on the sphere, in which a state exercises a differentiation. Therefore, the scale of evaluation 
of reasonableness of different approach is also different: In certain cases it may imply the necessity 
to substantiate an existence of legitimate public aims”.  For a court, the aims such as: state security, 
public order and a specific public interest to interfere in constitutional rights under a constitution, can 
be considered legitimate.22

The Court takes the view that in some cases, when there is a need to prove the necessity of the ex-
istence of a legitimate aim, the standard of a test, is strict, whereas in other cases, when justification 
for rationality of restrictions, stands as a sufficient requirement, the standard of a strict scrutiny test 
on constitutionality of differentiation, turns into rational differentiation test.23

Thus, in accordance with the Court’s explanation, for an application of a strict scrutiny test,  “to prove 
the legitimate aim, it is necessary to demonstrate that the state interference is absolutely necessary 
there is compelling state interest thereto”.24 Consequently, if a regulation contemplates satisfying 
the requirements of a strict test, the action taken by a state for achieving a legitimate goal has to be 
absolutely necessary and serve a “compelling state interest”.

Unlike the strict scrutiny test, the Court resorts to the test of rational differentiation in case of identifi-
cation of low intensity of breaching a right. In such cases, differentiation from a state’s side must be 
based on “maximum reality, inevitability, or necessity which a norm needs to meet the test of rational 
differentiation.25 At this point justification of differential treatment of rationality is considered to be 

21 Judgment No. 1/1/493 of the Constitutional Court of Georgia of 27 December 2010 on the case “Political Associa-
tions of Citizens”: “New Rights Party” and “the Conservative Party of Georgia” vs. the Parliament of Georgia”, II.5.

22 Ibid. II.5.
23 Ibid. II.5.
24 Judgment No. 1/1/493 of the Constitutional Court of Georgia of 27 March 2011 on the case “Citizen of Georgia, 

Bichiko Chonkadze and others v. Minister of Energy of Georgia”, II.6.
25 The court clarifies that “the need or necessity of constraints must be tangible. Sometimes, Maximum actuality of differen-

tiation, including, for example, differentiation caused by impossibility of factual obviation from particular circumstances, 
might be enough. In the latter case, we cannot talk about discrimination, if the unequal treatment is subject to a reason-
able explanation, justification and rationalization”. (unofficial translation) Judgment No. 1/1/493 of the Constitutional 
Court of Georgia of 27 December 2010, on the case  “Political Associations of Citizens”: “New Rights Party” and “the 
Conservative Party of Georgia” vs. the Parliament of Georgia”, II.5.
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sufficient, which implies confirmation of a real and rational connection between an objective rea-
sons of differentiation and its outcomes”.26

Proceeding from the above mentioned considerations of the Court, when in one case, it indicates the 
necessity of the verification of a legitimate aim which is strict, in the second case, it demonstrates 
adequate rational link between a means and purpose and application of the test of rational differen-
tiation. It is obvious, that the Georgian Judiciary evaluates constitutionality of an interference with a 
right according to the standard of a strict and minimal scrutiny, established in the US.  This statement 
is based on the fact that under strict scrutiny test in Georgia, which is similar to the American one, 
compelling state interest must represent the aim of a legislator and the means for achieving the goal 
have to be absolutely necessary. As regards the test of rational differentiation, accepted in Georgia, 
like the American minimal scrutiny test, according to Georgian test of rational differentiation, if the 
means for achieving a state interest have some rational basis, it is deemed to be sufficient. The differ-
ence between the US and Georgia is reflected in the fact that in application of a strict and minimal 
test in the US, a court does not additionally apply the principle of proportionality, as it sets forth the 
criteria of a strict and minimal test utilization in advance.

The point is that, the Georgian Court resorts to a strict scrutiny test, when a right, laid down in the 
Constitution is violated (in particular, when there is a differentiation in race, color of skin, language, 
sex, religion, political or other opinions, national, ethnic and social affiliation, origin, property or so-
cial status, place of residence)27, or the violation can be characterized with high-intensity, and in this, 
it rather resembles the American categorization, as it predetermines the cases, when a strict scrutiny 
test must be used. However, in terms of classical principle, as well as in the case of an application 
strict scrutiny test due to the high-intensity of violation28, the Georgian Judiciary, unlike the American 
one, in addition, is guided29 by the principle of proportionality.30 In such cases, when principle of 

26 Ibid. II.6.
27 Article 14 of the Constitution of Georgia.
28 In addition, the court defines how the assessment of differentiation intensity should be exercised and indicates that 

“Assessment criteria of differentiation intensity will vary in each case, depending on the nature of differentiation and 
sphere of regulation. However, in any case, the fact that how considerably the circumstances will differ for persons in 
substantially equal situation, that is how sharply a differentiation will separate persons in substantially equal situation 
from the opportunity of equal participation in a specific public communication, will play a decisive role”. (unofficial 
translation); Judgment No. 1/1/493 of the Constitutional Court of Georgia of 27 March 2011 “Citizen of Georgia 
on the case “Bichiko Chonkadze and others v. Minister of Energy of Georgia”, II.6.

29  “Only the constitutionality of the means of attaining a legitimate aim can be reviewed with the principle of propor-
tionality”. Judgment No. 1/2/411 of the Constitutional Court of Georgia of 19 December 2008 on the case “LTD 
“Russenergoservice”, LTD “Patara Kashi”, and JSC “Gorgota”, individual company “Farmer” of Givi Abalaki and LTD 
“Energia” v. the Parliament of Georgia and the Ministry of Energy of Georgia”, II.9.

30 Thus, as in terms of classical signs, so due to the high intensity of violation, in application of a strict scrutiny test, the 
Georgian judiciary applies the European test of proportionality.
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proportionality is applied in assessing the constitutionality of a norm, the court first determines what 
is a legitimate purpose of an appealed norm and how admissible, necessary and proportionate31 are 
those means used by a legislator to pursue a legitimate goal.32

Additionally, it should be noted that unlike a strict scrutiny test, according to a test of rational differ-
entiation, while assessing the constitutionality of a norm, the Georgian Judiciary does not talk about 
the principle of proportionality at all. It automatically connects the low intensity of violation with a 
possibility of using the test of rational differentiation33, which confirms the complete similarity of the 
Georgian rational differentiation standard to the American minimal test.

Once the various tests on assessment of the constitutionality of interference with a right have been 
considered in general, an application of scrutiny standards by the court, during electoral disputes, 
will be discussed below.

31  When a strict scrutiny test is used, restrictions imposed by disputed norm, should pursue a legitimate aim and present 
proportionate means for achieving that goal. The principle of proportionality requires that “the restrictive regulation 
must be a reasonable and necessary means for achieving (legitimate) public aim. At the same time, the intensity of 
the restriction must be proportionate to the aim pursued. It is impermissible to pursue a legitimate aim at the expense 
of increased restriction of human rights”. Judgment No. 3/1/512 of the Constitutional Court of Georgia of 26 June 
2012 on the case “Citizen of Denmark, Heike Cronqvist v. Parliament of Georgia”, II.60. At the same time, “when the 
conditions of a legitimate goal don’t exist, any interference in human rights has an arbitrary nature and limitation of 
rights in its grounds is unjustified, unconstitutional”. Judgment No. 3/1/531 of the Constitutional Court of Georgia of 
5 November 2013 on the case “Citizens of Israel - Tamaz Janashvili, Nana Janashvili and Irma Janashvili v. the Parlia-
ment of Georgia”, II.15.

32  The court explains that “In order to achieve legitimate aims, laid down in the Constitution, a legislator has to choose 
proportionate means for interference with the rights. For this purpose, the regulation chosen by legislator must be ad-
missible, necessary and proportionate” (unofficial translation). Judgment No. 1/1/539 of the Constitutional Court of 
Georgia of 11 April 2003 on the case “Citizen of Georgia Besik Adamia v. the Parliament of Georgia”, II.27. How-
ever, the court’s practice discussed below shows that in the framework of a strict scrutiny test, the Georgian Judiciary 
does not fully use the principle of proportionality in all cases. Especially in terms of the fourth element of the principle 
of proportionality, related to an establishment of the balance between public and private interests.

33  It will be more desirable, if the Georgian case law, in this regard, becomes more specific ( as unequal approaches 
towards the tests of strict scrutiny and rational differentiation, an application of proportionality principle in one case 
and non-application in another case, will engender misunderstanding). Judgment No. 1/1/493 of the Constitutional 
Court of Georgia of 27 December 2010, on the case  “Political Associations of Citizens”: “New Rights Party” and “the 
Conservative Party of Georgia” vs. the Parliament of Georgia”.
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 2. APPLICATION OF ASSESSMENT TESTS ON CONSTITUTIONALITY OF DIFFERENTIAL APPROACH   
  IN ELECTORAL DISPUTE RESOLUTION    

The Court, in its decisions, especially singles out an importance of elections34 and underscores that it 
is necessary to ban unjustified differentiation during the elections. From the standpoint of the Court: 
“equality, in general, is part of the essence of the right to vote. In the election process, a state has an 
obligation to ensure an environment of equality. In this process, its main function is not to restrict or 
privilege anyone without reasonable argumentation”. 35

According to the Court, on the one hand, the citizens should have an equal opportunity to par-
ticipate in the electoral process, so as to influence the outcome of the election. Furthermore, the 
Court states that apart from citizens, political parties should also be given a real opportunity for 
transition from minorities to majorities. “In other words, for minority’s self-realization, the legisla-
tion has to allow for equal guarantees for abilities of minorities alongside with majorities to ensure 
equal conditions for the competition between political forces, as well as their supporters, in the 
political process.”36

The court does not rule out an introduction of differentiation by the state in the electoral sphere 
and invokes specific examples relating to the institution of electoral qualification, granting 
equal access of air time only to qualified entities and also designation of electoral threshold. 
Consequently, the Court considers, that differentiation in the electoral sphere, as well as in 
other areas, is admissible, however, the court takes the view that differentiation should not be 
unreasonable.37

The more detailed discussion about how the court evaluates the constitutionality of differentiation in 
the electoral area, and which test it applies for this purpose, will be given below.

34 Elections represent a sort of institutional mechanism, which sets in motion democracy. “Governance of People” can be 
formed if people participate in politics and for that purpose election process is the best way. The elections, themselves, 
create a feeling and belief in people that they are directly taking part in the process of a state’s governance (as they 
elect their favorites or they, themselves, are elected). It is of great importance how the elections are held. First of 
all, what does an electoral legislation look like? To what extent does it contain sufficient and necessary safeguards 
to ensure that, as a result of the election, a country and its citizens can obtain “Governance of People”. This effect is 
achievable, if participation in the election is actually equally available to all citizens. Judgment No. 1/1/493 of the 
Constitutional Court of Georgia of 27 December 2010, on the case  “Political Associations of Citizens”: “New Rights 
Party” and “the Conservative Party of Georgia” vs. the Parliament of Georgia”; 

35 Ibid., II.6.
36 Ibid.,II.6 .
37 Ibid., II.8.
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2.1. The case of “New Rights Party”

In order to demonstrate, which test was applied by the Court, while ruling on the case  “Political 
Associations of Citizens”: “New Rights Party” and “the Conservative Party of Georgia” vs. the Par-
liament of Georgia”, an attention will be paid to the part of a decision, where the discussion refers 
to the constitutionality of Article 76 (2) of the Organic Law of Georgia on the “the Election Code of 
Georgia”.

According to Article 76 (2) of the Organic Law of Georgia on the “the Election Code of Georgia”, 
public servants, who used government vehicles, were allowed to use them only on the condition of 
being reimbursed for fuel. In the view of plaintiffs, the impugned norm was making unjustified dis-
tinction from political (or party) motives, as the possibility of using specific administrative resources 
were solely imparted to representatives of those political forces, who due to their official positions, 
had access to these resources, whereas other parties, that had no representation in the public ser-
vice in the positions, where personal cars were envisaged for official operations, were deprived of 
such opportunities.38

While discussing the constitutionality of Article 76 (2) of the Election Code of Georgia, initially the 
Court determined, how the disputed norm, on political grounds, was causing differential treatment 
towards essentially equal persons. In the Court’s opinion, there was no political differentiation be-
tween essentially equal persons. The Court noted that the regulation envisaged by an imputed norm 
was relevant to the persons not by their party affiliation, but by their particular positions, which pro-
vided them with a right to possess personal government vehicles for performing their official duties. 
From the Court’s point of view, in this regard, these persons were in a privileged position, compared 
to those, who did not hold such posts. Hence, there was disparity in position and not on the grounds 
of political one.39

After ruling out the differentiation with classical signs, the Court examined the degree of intensity of 
differentiation, in order to determine which assessment test on constitutionality of a norm (strict scru-
tiny test, test of rational differentiation) could be used. In defining the degree of intensity of differen-
tiation, the court found that the differentiation was not on that level of intensity, which would essen-
tially have separated electoral subjects from the actual equality of opportunities in the pre-election 
period.40

38 Ibid., II.20.
39 Ibid., II.21.
40 Ibid., II.23.
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The Court had founded this provision on the fact that a vehicle was not characterized with “exclusive 
features”. Unlike airtime for electoral subjects, the use of a car did not affect greatly an effective 
realization of the right to vote.41

If, from the standpoint of the court, an equal distribution of airtime among the election subjects may 
have had a decisive impact on the results of elections, the same does not apply to the use of the 
vehicle owing to the fact that utilization of airtime is a simple and direct way of communicating with 
constituency. It enables voters to get familiar with the programs and promises of each electoral sub-
ject, to compare them with one another and make a desirable choice.42

In addition, the Court considers that an extra basis for justification of a difference, established by a 
disputed norm, is the fact that public officials can be allowed to use government vehicles only in the 
cases, if they are willing to compensate fuel costs used for the election campaign.43

Consequently, the Court concluded that there was less intensive interference with a right to equality 
instead of drastic one and for this reason it applied a test of rational differentiation in place of a strict 
scrutiny test.

Although the Court did not accentuated that it was using the proportionality principle, but in order 
to solve the dispute with rational differentiation test, the Court gave the preliminary assessment on 
proportionality of public and private interest44 and only after that proceeded to the application of 
rational differentiation test. Hence, the Court had predetermined a foundation for an application of 
a rational differentiation test and low intensity of the violation.

In the course of rational differentiation test, the court first ascertained what a disputed norm was 
aiming at and noted that under Article 76 (2), civil servants, state officials, who enjoy personal gov-
ernment vehicles for the effective exercise of their official tasks, may find themselves faced with 
the need to perform official duties when they are engaged in pre-election campaigning after the 
execution of their official duties. If they cannot use the government vehicle in a timely manner, this 
could hinder the performance of a particular function, because the short period of time for its effec-

41 Ibid., II.23.
42 Ibid., II.23.
43 Ibid., II.23.
44 The Court held that a means used by a legislator for achieving the goal was suitable, as the difference between per-

sons was based on their positions and not on political values. Moreover, the means they have employed were nec-
essary, because from the standpoint of the Court, there was not a more restrictive alternative. The Court also stated 
that due to the reimbursement of the fuel costs by public servants, infliction of pecuniary losses on the state would be 
excluded. ibid, II. 24.
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tive implementation can play a crucial role. For that reason, the court concluded that the goal of an 
imputed norm is a real, practical necessity of a state, to avoid problems (impossibility of performing 
a particular official duty by a statesman), which are “sufficiently tangible” and that can be caused by 
the absence of such regulations.45

In addition, according to the Court’s opinion, pursuant to the test of rational differentiation, utilization 
of a government car, as long as fuel costs are compensated, is considered to be a reasonable way 
for a state to achieving a goal.46 

Rational connection between the means and the purpose is proved by the fact that during the usage 
of a government vehicle, the state obliges a public servant to cover fuel costs while using administra-
tive resources.47 As for the other expenses, related to operation of a vehicle, (except for fuel), from 
the Court’s point of view, such funds will not potentially create a “substantial difference between 
electoral subjects”.48

Consequently, as an appealed regulation met the test of rational differentiation, and the means used 
by the state for its legitimate aim was reasonably related to the purpose, the Court considered that 
the appealed regulation was constitutional.

The Court’s standard of an assessment of a norm’s constitutionality on the subsiquent decision is dif-
ferent. In that case, the strict scrutiny test replaces the test of rational differentiation.

2.2 The case of 500 GEL deposit

While reviewing the constitutionality of an impugned provision on the case “Citizen of Georgia, 
Besik Adamia and others v. the Parliament of Georgia “, the Court assessed the wording of Article 
116 (7) of the Election Code of Georgia, according to which, in order to register the candidate 
for a member of the Parliament of Georgia, representative of the initiative group of voters, shall 
submit a bank document certifying the 5000 GEL deposit on the account prescribed by the CEC. 
The Court reviewed whether it was unjustified differentiation towards persons willing to use passive 
voting right, parties running in the elections independently, election bloc, candidates presented by 

45 Ibid., II.24.
46 Ibid., II.24.
47 Ibid., II.24.
48 Ibid., II.24.
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a five-member group of voters and whether the disputed norm was breaching a constitutional re-
quirement of equality.49

Since the Court has determined that there were essentially equal persons, it deliberated about which 
tests should have been used to determine an existence of differential treatment towards essentially 
equal persons. The Court noted that there had been no differentiation on political and/or property 
grounds (as the applicants indicated).50 At first the court stated that there was no political discrim-
ination against essentially equal persons. The court came to this conclusion based on the following 
reasoning: nomination of a candidate by a political party or election bloc does not “necessarily and 
in itself” imply that the candidate belongs to the nominating political party or election bloc, or shares 
their political views, as well as, an inclination to run as an independent candidate does not “itself” 
mean that a person is apolitical or does not share the views of any political party and does not have 
sympathy towards it.51

The Court also did not uphold the complainant’s view that there was differentiation in terms of es-
sentially equal individuals on property grounds. The Court concluded that the differentiation of indi-
viduals was associated with their presentations by different subjects and had nothing to do with the 
differentiation on their property grounds.52

Although, from the Court’s point of view, differentiation between substantially equal persons is not 
based on any of the “classic features” that would create the basis for an application of strict scrutiny 
test on the constitutionality of the norm, it resorted to the “strict scrutiny test” to review the consti-
tutionality of a disputed norm, as it found that: “disputed regulation substantially and essentially re-
moves persons from equal starting conditions. Namely, in some cases, it completely rules out the pos-
sibility of individuals to participate in the majoritarian election system with a passive right to vote.53

Accordingly, from the standpoint of the Court, the bases for an application of a strict scrutiny test, in 
this case, was a high intensity violation of the right to equality and not a “classic sign”. Consequently, 
in the framework of the use of a strict scrutiny test, the Court first set a legitimate goal. The Court 
found that the disputed provision was aimed at:  avoiding unreasonable expenditure of public funds 
as a result of removal of futureless candidates from election process, and ultimately, effective imple-
mentation of the right to vote.54

49 Judgment No. 1/1/539 of the Constitutional Court of Georgia of 11 April 2013 on the case “Citizen of Georgia, 
Besik Adamia and others v. the Parliament of Georgia “, II.8.

50 Ibid., II.14.
51 Ibid., II.14.
52 Ibid., II.17.
53 Ibid., II.21.
54 Ibid., II.23, II.24.
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After the designation of a legitimate aim, the Court examined the means of achieving the goal. The 
Court pointed out that the means for effective performance of achieving the goal, that is, the right 
to vote, as it deemed, was to lay candidate under obligation to submit documents certifying that the 
election deposit has been paid and/or the signatures of a certain number of voters.55

At the same time, in addition to defining a legitimate aim and the means to its achievement, the Court 
noted that while regulating the issue of voting rights, the state enjoys a wide discretion.56 However, 
even in this case, it must choose a proportionate way to achieve its goal and to ensure that a regula-
tion meets the principle of proportionality, and it must be admissible, necessary and proportionate.57

The Court considers that an obligation to pay a deposit for the election stands as a permissible means 
to achieve this goal, because “it represents the suitable, useful means, that is, gives an opportunity of 
achieving the aforementioned goal”.58

Nevertheless, an obligation to pay a deposit for the election was not considered by the Court as a 
necessary means for achieving the goal. It indicated that the means would be considered necessary 
only in the case, if the state validated an inevitable necessity for a candidate of using an election 
deposit, nominated by the initiative group.59 As the state had not provided such evidence, the Court 
did not agree on arguments as the only and necessary means for achieving the goal for the state, 
which was related to the fact that political parties, depending on their activities, in comparison with 
initiative groups, “are more solid and serious entities”.60 

In addition, the Court talked about the necessity of using the least restrictive means for a right and 
pointed out that “in the present case, the disputed norm cannot be regarded as the least restrictive 
means for a right due to the fact that election deposits for candidates nominated by a initiative group, 
are used with other means (submission of signatures of voters) for achieving the same purpose and 
it is considered to be a sufficient guarantee for achieving the goal, in the case of candidates, pro-
posed by a party/bloc. As a result, a disputed provision imposes an unduly heavy burden upon only 
one group of candidates. The act of imposing an obligation to pay a deposit for the election only 
on independent candidates, through an excessive interference with their rights, is considered to be 
discriminatory against them.61 

55 Ibid., II.29.
56 Ibid., II.26.
57 Ibid., II.27.
58 Ibid., II.30.
59 Ibid. II.31.
60 Ibid., II.32, II.33, II.34.
61 Ibid., II.35.
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Furthermore, the Court found that the despite a wide limit of discretion in the election sphere, restric-
tions set by the state, was causing the transformation of a right to vote into a “privilege”. The Court 
concluded that the state should have defined a reasonable and proportionate amount of deposit and 
ensured to offer an alternative in the form of collecting signatures, which would have reduced the 
risk that the nomination of a candidate could depend on an individual’s financial condition.62 

Accordingly, the Court decided that since the disputed norm did not comply with a standard of a 
strict scrutiny test, in particular, it was not a necessary and the only means of achieving the goal, it 
was considered to be an unconstitutional provision. The above-mentioned analysis shows that the 
Court, proceeding from a special importance of the election, employed the strict scrutiny test for 
settling the dispute. It is important that the Court discussed the following statutory elements for sur-
mounting strict scrutiny test: a legitimate state aim, admissibility of a means for achieving the goal, 
necessity (it talked about the least restrictive means). Nevertheless, it did not touch upon the question 
of balancing public and private interests in detail and found that an impossibility to substantiate the 
necessity of a means by the state was underlying the cause of an unconstitutionality of the norm.63  

It should be highlighted the recent decision of the Court, where it resorted to a strict scrutiny test on 
constitutionality of interference with the right to vote, however, did not make any special reference 
to it. 

62 Ibid., II.36.
63  It should be noted that the Court, in all cases, does not make individual assessment of all elements of the principle of 

proportionality, set by a strict scrutiny test. The Court did not discuss each element of the principle of proportionality 
individually.  In the case “Citizens of Russia – Ogan Darbanian, Rudolph Darbanian, Susanna Zhamkotsiani and Arme-
nian citizens Milena Barseghyan and Lena Barseghyan vs. the Parliament of Georgia” the Court held that although, 
there was a differentiation on the basis of the disputed provisions with classic signs of ,, place of residence “and 
,,citizenship,” but, in addition, differentiation was characterized by high intensity. It required an application of the 
principle of proportionality and strict scrutiny test, but did not elaborate on the admissibility, necessity and proportion-
ality of the means for achieving a legitimate aim. The Court just pointed out that the defendant had failed to prove the 
existence of “compelling state interest” that would justify the process of casting a claimant into differential condition. 
Judgment No. 2/3/540 of the Constitutional Court of Georgia of 12 September 2014, on the case  “Citizens of 
Russia - Ogan Darbanian, Rudolph Darbanian, Susanna Zhamkotsiani and Armenian citizens Milena Barseghyan and 
Lena Barseghyan v. the Parliament of Georgia”. II.54-55. The Court did not also use the full form of a strict scrutiny 
test in the case “Citizen of Georgia, Ia Ujmajuridze vs. the Parliament of Georgia”. The Court stated that there was a 
high-intensity interference with the right, but did not discuss specific elements of the proportionality principle, to make 
an appropriate decision after their assessment. Owing to the fact that differentiation was restricting the right with 
more intensity than it was necessary for achieving a legitimate aim, the Court considered that it was a sufficient basis 
for declaring the norm unconstitutional.  Judgment No. 2/5/556 of the Constitutional Court of Georgia of 13 No-
vember 2014, on the case “Citizen of Georgia, Ia Ujmajuridze vs. the Parliament of Georgia”, II.38. In the case “Citi-
zens of Georgia – Levan Asatiani, Irakli Vacharadze, Levan Berianidze, Beka Buchashvili and Gocha Gabodze vs. the 
Ministry of Labor, Health and Social Affairs” the Court, though, concluded that there was a high-intensity restriction 
with the right, it did not assess individual elements of the principle of proportionality and regarded the high degree of 
interference with the right as an underlying cause of an unconstitutionality of the norm. Judgment No. 2/1/536 of the 
Constitutional Court of Georgia of 4 February 2014, on the case  “Citizens of Georgia – Levan Asatiani, Irakli Vacha-
radze, Levan Berianidze, Beka Buchashvili and Gocha Gabodze vs. the Ministry of Labor, Health and Social Affairs”, 
II.49.

NINO KILASONIA



93

2.3 The case of proportional representation

It is noteworthy that in the case “Citizens of Georgia – Ucha Nanuashvili and Mikheil Sharashidze 
vs. the Parliament of Georgia”, the Court did not single out the test to determine the constitutionality 
of the interference with a right to vote. However, proceeding from the Court’s reasoning, it is obvi-
ous that an applied standard falls within the scope of the strict scrutiny test.

In the present case, the Court had to determine how paragraphs 1 and 2 of Article 110 of the “Elec-
tion Code of Georgia”, which wrongly designated election districts and invited disproportionate 
distribution of parliamentary mandates, were compatible with the requirements of Article 28 of the 
Constitution of Georgia.64 

The Court initially noted that an absolute safeguard of equal “weight” of constituency votes in major-
itarian election stands beyond the bounds of possibility, because it is very hard to avoid an election 
of equal numbers of deputies in relatively large and small election districts.65 However, “inequality is 
acceptable as long as there is a legitimate basis to provide reasons for it”.66 

In this case, the Court considered a legitimate aim of a legislator and territorial representation of 
municipalities unwarranted, which was founded on the following reasoning.

The Court noted that the administration of the electoral system is a complicated process, which is 
accompanied by the risk of manipulation of electoral district boundaries. At such times some politi-
cal parties can delimit electoral district boundaries in accordance with their own political interests. 
Therefore, a legislator must ensure “the prevention of electoral boundaries from being manipulat-
ed”.67Accordingly, in the process of delimitating electoral district boundaries, administrative bound-
aries, as well as, “geographical specifications” should be taken into account. Moreover, the Court 
takes a view that depending on the specifics of some regions, it may become necessary “to allow 
moderate disproportion between electoral districts.”68

Thus, the Court held “moderate disproportion” between electoral districts to be admissible.  How-
ever, it stressed that an introduction of the element of “territorial representation” should not lead to 
a clear and unjustified inequality of votes”69, which means that “the difference between electoral 

64  Judgment No. 1/3/547 of the Constitutional Court of Georgia of 28 May 2015, on the case “Citizens of Georgia - 
Ucha Nanuashvili and Mikheil Sharashidze vs. the Parliament of Georgia”, II.7, II.8.

65 Ibid., II.13.
66 Ibid., II.23.
67 Ibid., II.28.
68 Ibid., II.24.
69 Ibid., II.24.
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districts should not be more than it is absolutely necessary to ensure the efficient administration of 
the election”.70

After discussing an admissibility of the means to be employed, the Court emphasized its “absolute 
necessity”, however, did not continue the discussion of other elements of the principle of proportion-
ality and focused on the high intensity of the interference with the right. In particular, the Court noted 
that in the present case, the means used by the state “had led to a significant degree of deviation and 
substantially reduced an influence of some voters on the electoral process” as to ensure territorial 
representation, the legislator mechanically linked electoral districts to the municipalities without tak-
ing into account the number of registered voters.71

Accordingly, the Court found that the state’s actions had engendered “diminution of the influence 
and the weight of the constituency votes” and deprived it of the opportunity for effective implemen-
tation of the active right to vote.72From the standpoint of the Court “this provokes a disproportionate 
representation and inadequately reflects the representation of the citizens of Georgia in the Su-
preme Representative Body”.73

Consequently, due to the fact that an intensity of violation was leading to a high degree of dispro-
portion and indefensible, unjustified restrictions of the right to vote, the Court found the disputed 
norm unconstitutional.

Although the court did not make any direct reference to the application of a strict scrutiny test, its 
reasoning, which refers to the application of admissible and necessary means as well as high-degree 
of violation of the state and an exclusion of unjustified disproportion, openly indicates utilization of 
the strict scrutiny test. However, it will be desirable if the court does not diverge from the practice 
established on the case of 500 GEL deposit and individually assesses all elements of the protection 
of the principle of proportionality while determining the constitutionality of the infringement of a 
right in electoral field.

70 Ibid., II.28.
71 Ibid., II.28.
72 Ibid., II.29.
73 Ibid., II.26.

NINO KILASONIA



95

 Conclusion

The study has revealed that the Court applies strict scrutiny and rational differentiation tests on as-
sessing the constitutionality of discrimination. In addition, it pays special attention to the protection 
of the right to equality in the sphere of election and requires inevitable legitimate aim of a state to 
justify an interference with it. 

In the first case, examined in this paper, the Court assesses an interference with a right through the 
rational differentiation test. The rights protection standard is not so high but on subsequent judg-
ments, the Court deviates from its normal practice and reviews the restrictions on the right to vote 
through strict scrutiny test.  

At the same time, the Court uses the strict scrutiny standard but not all the elements of the test on the 
case of proportional representation are thoroughly scrutinized. In the future it will be desirable if the 
Court resorts to practice, that is entrenched within the judgment on 500 GEL deposit while using the 
strict scrutiny test. If in each particular case, the Court does not assess all elements of the principle of 
proportionality, it is advisable, not to be satisfied with just discussing a high degree of interference 
with a right and not to deem as the basis of the unconstitutionality of a high degree regulation of a 
breach but elaborate about the necessity of an employed means, as well as, to what extent the le-
gitimate aim represents the state’s compelling interest, which would not be achievable without using 
other less restrictive means.     
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“In questions of power, then, let no more be heard of confidence in man, 
but bind him down from mischief by the chains of the Constitution.” 

Thomas Jefferson

“So enthralled have Americans become with their idea of a constitution as a written superior law 
set above the entire government against which all other law is to be measured that it is difficult to 
appreciate a contrary conception.”1 1789 American constitution rests on genuinely shared values 
and hopes of its citizens.  It is a true embodiment of unity of civil spirit, strength and authority.  Fur-
thermore, built on a set of common values the founding fathers instituted a system that has its roots in 
both the people and an authoritative document, the Constitution of United States, which as a result 
of the American Revolution, wrote Thomas Paine in his Rights of Man, became “a political bible” for 
Americans2. 

Americans had long lived under what has been called “practical constitution”3 adhering fundamental 
principles of the natural law and the natural rights.  Resemblance in interpreting those fundamental 
principles in both colonial America and in the “Mother Country” had ensured a peaceful cohabita-
tion in the common political domain. And, too, as long as interpretations of those fundamental prin-

SEPARATION OF POWERS, SYSTEM OF 
CHECKS AND BALANCES IN LIGHT OF

IRAKLI KLDIASHVILI
S.J.D. Fellow, University of Connecticut, School of Law.
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1  Gordon Wood The Creation of the American Republic 1776-1787 (Chapel Hill: University of North Carolina Press, 
for the Institute of Early American History and Culture, 1969), p. 260.

2  See Paine, Rights of Men, and Common Sense, Foner, ed., Writings of Pine, I, 378, 29.
3  A. J. Beitzinger, A History of American Political Thought, (New York 1972), cpt. 1, p. 117.
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ciples remained rational the colonies maintained loyalty to the Crown. But when it came to solve the 
controversy between the colonies and the royal authority, essence and scope of the application of 
those fundamental principles had to be revised diametrically.  “It was during this controversy that the 
crucial divergence in the constitutional tradition of the English-speaking world was made.”4 

For the British, a constitution was a set of unwritten, “immutable body of principles”5 rooted in Di-
vine and natural law. Expressed in the common law tradition, together with natural law concept of 
unalienable human rights, it had become a cornerstone of the English system.  Articulation of those 
principles remained in the exclusive jurisdiction of the parliament.  And, too, the will of the legislature 
was superior since its power was deemed to rest on the will of the people. Thus invisible principles 
usually would see daylight primarily through the lenses of the legislature, whose authority remained 
unchallenged.  And, too, customs, traditions, laws and political institutions were all regarded as the 
organic whole united under the common umbrella – constitution. For “Englishmen generally there 
could be no distinction between the “constitution or frame of government” and the “system of laws.”  
All were one: every act of Parliament was in a sense a part of the constitution, and all law, customary 
and statutory, was thus constitutional.”6 Who would restrain the legislature and what would serve, 
as the controlling principles became a subject to deep controversy between the two political realms. 

English constitutionalism attained inextricable presence in American constitutionalism, but the colo-
nies came to deviate from their British brethren in holding that “immutable body of principles” had 
to be visible and embodied in a written document.  And, too, constitution had to assume a different 
meaning, diametrically different from that Englishmen originally had perceived.  Constitution had to 
fence out fundamental or “controlling”7 principles as the paramount authority to minimize a scope of 
an appeal to merely abstract doctrines.  Furthermore, all acts of the legislature had to be in compli-
ance to constitution, and it had to be placed above an ordinary legal system of laws as “the supreme 
Law of the Land.” Furthermore, social contract theory elevated the people to be superior to any 
political power in civil society.  And, too, it was people who distribute power among various agents.  

Based on these precepts American constitutionalism unfolded in its unique mode, which “stresses in-
dividual rights, consent of governed, the rule of law equally applied, institutional forms, separation of 
powers, checks and balances upon passions and interests and the conception of written constitution 
as “higher law” to be interpreted ultimately not by natural or common reason but by those versed in 
“the artificial reason of the law.”8 

4  See Gordon Wood, supra at p. 260.
5 See A. J. Beitzinger, supra at p. 116.
6 See Gordon Wood, supra at p. 261.
7 See Gordon Wood, supra at p. 261.
8 See A. J. Beitzinger, supra at p. 3.
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The 1789 constitution, as Gordon Wood put in his The Creation of the American Republic 1776-
1787, “was obviously not  simply an old-fashioned colonial charter republicanized, not just the form 
of government, not merely a document separating power and liberty… rather it describes the por-
tions of power with which the people invest the legislature and executive bodies, and the portions 
which they retained for themselves.”9  

The Founding Fathers favored several specific configurations in which to arrange political power, 
but a balance between individual liberties and public order was a paramount aim.  Reaching a per-
fect equilibrium between these ends needed complete cohabitation of individual rights and national 
goals. 

Tranquility in the confederation was of the paramount importance. Decades of political turmoil on 
the territory of confederation lead the Founding Fathers to reevaluate the guarantees provided un-
der the Articles of Confederation. A stronger federal system was deemed to be a proper remedy to 
ensure peace in the several sates on the one hand and protection from possible foreign interventions 
on the other. Thus central government of the Union had to assume powers commensurate to the 
end sought by the politically self-sufficient New World. And, too, the delegated power had to be 
adequately distributed on both horizontal and vertical political landscape to exclude any potential 
imbalances. States retained all the powers not delegated to the federal government. The federal 
government in its turn was encapsulated within the defined and enumerated domain outlined in the 
Constitution.

XVIII century brought real challenges to the new political reality on the new continent. Enlargement 
of the political landscape was a real challenge for the New World, which the Founding Fathers 
turned into their victory. Republican model that Americans constructed evolved out of the compro-
mise among the several independent states. Furthermore, a multiplicity of interests of various groups 
was deemed to be a positive factor towards ensuring political stability over an extended territory.  
Once on the federal orbit these forces would cohabit peacefully provided that government would 
be able to ensure a fair regulation of their interaction. The states retained the control over the whole 
infrastructure for the accumulation of a political power with the only restrain – those striving for the 
National power had to enjoy the uniformity of the federally applicable regulations. 

9 See Gordon Wood, supra at p. 283.
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“There can be no liberty where the legislative and executive powers 
are united in the same person, or body of magistrates” 

Spirit of the Laws, Montesquieu

There was nothing, conceptually new, in this statement in 1748, but Montesquieu expanded its con-
ventional interpretation and articulated – “there is no liberty, if the judiciary power be not separated 
from the legislative and executive.” By the time, when the Constitutional Convention met in Philadel-
phia, many Americans had experienced inconveniences sprung from the improper distribution of 
powers in spite of the formal acknowledgement of the concept in their fundamental laws.  

Although a tripartite separation of the powers of government had been advanced by Montesquieu 
in his work The Spirit of the Laws, which was first published in 1748, “it was Americans, however, 
in 1776 and more emphatically in the subsequent decade who were to elevate this doctrine of the 
separation of three powers into what James Madison called in 1792 “a first principle of free gov-
ernment””10 and along with other “auxiliary” measures, made it applicable in American practice.  
According to this principle, power has to be separated into three parts: legislative, executive and 
judiciary. And, too, it was Americans who first launched an institute of Presidency.  

Perhaps the most challenging for the eighteenth century Americans was the practical implementation 
of what they all perfectly new on a theoretical level. The natural rights, the right to resistance and 
the contract theories all logically pointed towards the necessity of restrains of the political power.  
The colonial power structures, almost without any exceptions, followed their contemporary power 
separation doctrines, but a mode of its dispensation failed to produce tranquility in their respective 
societies. All constitutions before like 1776 did not really separated powers, leaving in the legisla-
ture major appointment, salary distribution and other regulatory powers that brought under their 
direct influence executives, and judiciary. 

“There was [no as] the eighteenth century believed, a reciprocating relationship between the struc-
ture of the government and the spirit of its people.”11  Furthermore, existing systems exposed a dan-
ger and become the source of instability.  American Founding Fathers, concerned with this situation, 
came out with the principally new, diametrically different way of diffusion of power. 

10  See Gordon Wood, supra at p. 152.
11 See Gordon Wood, supra at p. 119.
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American conception of separation of powers is a product of “evolutionary colonial practice and 
later compromises”12 adapting the new forms to the emerging political realities.  But more important-
ly liberty, as John Adams put it “depends upon an exact Balance,”13 which the American colonies had 
long failed to establish.  
 
The power holders in the late eighteenth century, the legislature or the executive, desperately con-
tended for their mono statuses, and tended to diminish the role of their constituents.  For example 
many legislatures abused their power during the period 1776 by amending, altering or changing 
constitutions of their states as they were pleased.  The unbalanced mode became so destructive to 
the freedom of their constituents that transferring the sovereignty from the legislative bodies to the 
people at large inevitably emerged on the American political agenda.  The power holders had to re-
alize that they possessed only “a trust from the people for their good, and in several instances so far 
from possessing an absolute power, they ought to acknowledge that they have no power at all.”14 

In 18th century Americans managed to change the character of representation, nature of the senate 
and house.  The colonial legislatures, claiming the full and inclusive representation of the people, 
gradually extended their control over magistrate and judiciary brunches.  Powers they absorbed 
included: handling and expenditure of public money, control over the courts and judges, making 
private judgment as well as public laws,15 and electing the president and vice-president of the exec-
utive councils.  This was Madison’s contemporary America “where the whole power of one depart-
ment [was] exercised by the same hands which possess the whole power of another department,” 
and where “the fundamental principles of a free constitution [were entirely] subverted.”16

Bicameral legislature was a response to this extended and mistrusted legislative powers.  The im-
mense power, that legislative had absorbed during the revolutionary period, were redistributed ac-
cording to the new interpretation of the principles of republicanism.  Framers of the American Consti-
tution were successful in avoiding old understanding of formation of upper houses based on different 
social nucleus.  Furthermore, they managed to avoid mere “double representation” and elaborated 
entirely new organization.  Since it was the power of the houses of representatives in particular that 
had to be checked, upper branches of the legislatures had to become more stable, if they were, as 
Madison said, “to withstand the occasional impetuosities of the more numerous branch.”17 This meant 

12 A. J. Beitzinger, supra at p. 85.
13 See Gordon Wood, supra at p. 198.
14 See Gordon Wood, supra at p.384.
15 See Gordon Wood, supra at p.154.
16 The Federalist Papers, (American Bar Association, 2009),  No. 47, p.272.
17 See Gordon Wood, supra at p.436.

IRAKLI KLDIASHVILI



101

different recruitment criteria, tenure, and elections became the only criterion of representation and 
voting as a measure people’s trust.18  

 “The love of Power is so alluring, that few have ever been 
able to resist its bewitching influence.”19

During the Revolutionary Era the majority of Americans believed that most dangerous part of the 
government was the executive.  Fears of usurpation of power were so immense that people became 
cautious disposing the authority to execute laws that was “necessary for the preservation of justice, 
peace, and internal tranquility.”20 Since the people retained the whole power and all magistrates 
were deemed mere agents of their constituents, direct elections of the executive by the people be-
come a safe mode.* Elected executive, in Hamilton’s words, “not only dispenses the honors but holds 
the sword of the community.”21 To provide enough energy and leverage to carry its functions ex-
ecutives were provided both independence from legislature encroachments and the power to resist 
rapid enforcement of laws contrary to the peoples’ will. 

In the new political reality, which emerged in the late eighteenth century, the judiciary was destined 
to acquire a new strength and role among the political power holders.  From thereafter the judiciary 
holds a unique position as intermediary between the people and other power holders.22  Moreover, 
it managed to retain its Anglo-Saxon character, to be an assessor of legislative pronouncements 
before they enter into a threshold of the societal acceptance and compliance. 

The legislative body, the “supreme guardian of people’s sovereignty,” successfully had shadowed 
the role of judiciary but, by the end of the eighteenth century, deploying the concept that all power 
belonged to the people neutralized these claims.23 And, too, the people were deemed to be at liberty 
to distribute the power as they would please, and judicial review of legislation, was not considered 
to be encroachment on legislative authority any more.24  

18  See Gordon Wood, supra at p.387.
19  Address of the N.H. Convention (1781), Bouton et al., State Papers of N.H., IX, 846.
20  Boston Independent Chronicle, May 20, 1779. See Wood on p. 432.
*  The Electoral College elects the President indirectly, but here we are mainly concerned with the general principle 

of formation of the executive power. Later electros were elected by the people and their dedication to vote for the 
identified candidate made it possible to claim that American President was elected directly by the people.

21  The Federalist, supra,  No. 78, p.450.
22  See The Federalist, supra, No. 78, p. 451.
23  See Gordon Wood, supra, at p.453.
24  See The Federalist, supra, No. 78.
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Moreover, all actions of legislature were open to the “examination and scrutiny by the people, that 
is, by the Supreme Judiciary, their servants for this purpose; and those that militate with the funda-
mental laws, or impugn the principles of the constitution, are to be judicially set aside as void, and of 
no effect.”25  To secure judiciary from the improper encroachments from any brunch of the govern-
ment, judges were to be appointed by the executive with the approval of the Senate during good 
behavior, and their allowance be fixed not subject of manipulation.  

American system does not leave the separated branches in completely remote realms, but orbits 
them around the only power holder – the people, and thus creates a solid political system stimulat-
ing both responsibility and transparency.  All branches are equal and none of them benefits of any 
special advantages, or retains any power to exclude the others from playing any role in the political 
process. To achieve these goals the framers designed a system of political casting that were meant 
to filter passions and at the same time keep the political process sound.  All branches had to be elect-
ed in different modes and different intervals of time, and all elected deputies had to be so connected 
with the electorate that never loses accountability and connection.26

The transformation in American political thinking during the Revolutionary Era, caused a radical 
redistribution of powers between two main depositaries: people and political bodies, but the sole 
source of the power remained with the former as the only “fountain of authority.”27 The people no 
longer actually shared in a part of the government, but they remained outside the entire government, 
watching, controlling, and pulling the strings for all their agents in every branch or part of the gov-
ernment.28  Furthermore, the people retained the extraordinary influence on the government through 
“the resort to [the constitutional] conventions, instructions [to their representatives], and other out-of-
doors action.”29 

 “Ambition must be made to counteract ambition.”30

Madison

Separation of powers, as delineated by Madison in the Federalist Papers, would be mere dissoci-
ation if not interconnected by the system of check and balances. To put it simple, according to this 

25  Providence Gazette, May 12, 1787. See Wood, supra at on p. 456.
26  See The Federalist, supra, No. 52, at p. 301.
27  See The Federalist, supra, No. 51.
28  See Gordon Wood, supra at p.388.
29  See Gordon Wood, supra at p.383.
30  See The Federalist No. 51, supra at, p. 294.
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principle, each branch acts as a restraint on the power of the others and at no time all power rest 
with a single branch of the government.

In American system of checks and balances no branch is to be either omnipotent or defenseless.  The 
Constitution’s primary guarantee of the autonomy of each the three branches are simple and effec-
tive.  Furthermore, as Justice Jackson put it, “while the Constitution diffuses power the better to secure 
liberty, it also contemplates that practice will integrate the dispersed powers into a workable gov-
ernment.”31 Two political branches have constitutional officers who are elected by the people and 
not by the other branch.  The judiciary, chosen by the other two, branches has great independence 
once on the bench.  The impeachment power that Congress may assert over members of the other 
two branches ensures the legislature’s credibility to bring to justice high ranking political officers.  
Each branch makes own decisions independently, but this does not necessarily suggest excluding 
the others from playing any role in the process of elaboration.  This process is blended in a way to 
ensure the prospects for wise legislation, which have been a steady practice ensured by American 
system of checks and balances. 

American system of checks and balances does not leave the separated branches in isolation from 
each other, but links them in a common organization of political affairs and encourages coopera-
tion and competition. There is no “hermetic division between the Branches,”32 but American system 
ensures carefully crafted power blending within each branch. To achieve these goals the Founding 
Fathers, along with separation of powers, designed a system of checked powers that were meant to 
be balanced, so that no usurpation of power would occur and tyrannical conspiracies would have 
counter barriers to crash on.   

Each governmental branch has both partial autonomy and partial accountability to the others.  Each 
branch also has a realm of independence, guarantees “against the invasions of the others,”33 into 
which the others may not enter, and each has means to maintain accountability of the others. 

The Founding Fathers were careful to protect the autonomy of each branch, especially of the legis-
lature.  Congress has the most detailed set of powers set forth in the Constitution.  During the colonial 
history legislatures had suffered frequent executive encroachments.  Accordingly, the framers of the 
Constitution gave Congress control over its own affairs, including control over its own membership.  
The two houses judge the initial eligibility of their members, Representatives or Senators, to serve.   
Furthermore, Congress is in full control of its personnel and processes, including the punishment or 

31  See, Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579, 72 S. Ct. 863, 96 L. Ed. 1153 (1952). 
32 See, Mistretta v. United States, 488 U.S. 361 (1989).
33 The Federalist No. 48, supra at p. 343.
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expulsion of the members.34  And, too, they extended its members explicit privileges from prosecu-
tion and intimidation by the other two branches, including “for any speech or debate in either house, 
they shall not be questioned in any other place.”35 The legislature, in other words, is capable to en-
sure its own protection, and “carry into execution ... all other powers vested by this Constitution in the 
government of the United State, or in any department or officer thereof.”

To ensure Congress’s productive operation, the Founding Fathers entrusted the legislature to obtain 
any information for its intelligent decisions.  As Madison observed, an officer’s accountability to the 
people depends on the information they can obtain about his or her activities.  

In American system of checks and balances, accountability often depends on efforts by one of the 
branches of government to force another to reveal information.  Congress’s power to investigate is 
one of the vital tools in accessing information retained by the other branches.36  

Investigations usually serve as a precursor to legislate, or as an oversight mechanism that ensures the 
executives accountability to Congress, and ultimately to the people.37 American legislature has two 
kinds of investigative functions provided by the Constitution.  It investigates conditions in society and 
oversees executive branch.  Congress may force the other branches to provide information includ-
ing, issue subpoenas to government officers, and may punish disobedience by contempt.*

Impeachment is Congress’s irrefutable weapon against personnel of the other two branches.38 Both 
executive and judicial officers must beware of the impeachment power that the Constitution lodges 
in the two houses of Congress, with the House acting first to submit charges and than as prosecutor 
before the Senate.

The executive power, according to the Constitution, is vested in the President of the United States, 
and gives him multiple roles, including of commander in chief, negotiator with foreign nations, and 
nominator of justices, ambassadors.  Congress checks each of them.  The constitutional Convention 
gave serious attention to the method of executive appointments.  The President is vested the power to 

34  U.S. Constitution, Article I, par. 5 .
35 U.S. Constitution, Article I, par. 6.
36 See Watkins v. United States, 354 U.S. 178, 187 (1957) .
37 See James Hamilton, The Power to Probe: A study of Congressional Investigations, 172 (1976).
* In the early years of the republic, Congress punished contempt summarily unilaterally, by locking offenders in the 

Capitol until they complied, for the duration of session if necessary. In 1857, a statute made contempt of Congress a 
crime and provided for referral of contempt citations to Executive Branch prosecutors. More recently, a statute gave 
the Senate power to seek court orders enforcing its subpoenas.

38 U.S. Constitution, Article II, par. 4
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nominate all officers, subject to the check of the Senate’s consent, allowing the President to implement 
its own vision of foreign policy, influence the federal judiciary, and ensure executive autonomy.39  

Moreover, President has enough room to accumulate energy and direct his strength to further the 
national goals. However, the Presidential powers in many ways are limited. He can make treaties 
with foreign nations, which is subject to the consent of the Senate.  War-making power, army raising 
and funding all ensures the Commander’s proper control by the legislature. 

The President’s Veto and Congress’s power of the purse are two of the most basic checks and bal-
ances of American system.  These shared powers keep the two branches acting together in mutual 
dependency.  

Congress holds the power of the purse. The Constitution provides that “no money shall be drawn 
from the Treasury, but in consequence of appropriations made by law.”40 The veto brings Congress 
to the President, because bills are so difficult to enact against his opposition. The power of the purse 
brings the President to Congress, because the executive can do little without money. Moreover, each 
of the branches can bring forth its own plenary power when the other uses its plenary power in 
unacceptable ways. These two great stabilizers work together to prevent power straggles between 
the branches from spinning out of control.  Moreover, bicameral structure and exposure to the Pres-
ident’s Veto have cabined Congress’ power itself as the framers originally intended.  

The Founding Fathers were careful in crafting the process of lawmaking, especially after the colonial 
experience of unwise legislative experiences.  In addition to the veto power the Constitution gave 
the President an option to participate in the legislative process by “recommend[ing] to their consider-
ation such measures as he shall judge necessary and expedient...”41  This protects the President from 
laws encroaching on executive prerogatives and at the same time blends powers most effectively.42  
The Constitution requires that bills passed by Congress must be presented to the President for his 
approval.  If he vetoes, an override requires two-thirds majorities in both houses of Congress.43 Fur-
thermore, the presentation requirement ensures that every new law had to survive the examination, 
or process of approval by three different political constituencies.44  

39  U.S. Constitution, Article II, par. 2, cl. 2.
40 U.S. Constitution, Article I, par. 9.
41 U.S. Constitution, Article II, par. 3
42 See The Federalist, supra No. 73
43 Missouri Pacific Ry. Co. v. Kansas, 248 U.S. 276 (1919).
44 See Federalist, supra No. 73.
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Moreover, both branches could, in case of deep confrontations, appeal to the people directly.  The 
President can assert leadership against an inflexible legislature. Congress can put a stop to presiden-
tial endeavors.  “The veto is, in fact, a sort of appeal to the people.  The executive power... adopts this 
means of pleading its cause and stating its motives.”45 

The Founding Fathers failed, or deliberately left the competence of judiciary vague.46 What the Con-
stitution provides to foster independence of judiciary are life tenure and salary protections.  Further-
more, judicial appointments are subject to careful considerations in both the executive, empowered 
to nominate judges, and in the Senate, under its approval mandate.  

The constitution did not explicitly grant the federal Judiciary any authority to take part in the either 
legislative or executive decision-making processes.  But to review the constitutionality of legisla-
tion, or to require the executive to obey statutory commands, have been acquired by the judiciary 
through careful maneuvering between the two other branches.47 In 1803, the Supreme Court as-
serted both kinds of authority in the most important of separation of powers case in its history, Mar-
bury v. Madison.  Once the powers that Marshall asserted for the court became fully established 
by repeated exercise the judiciary assumed a critical role in balancing the power of the other two 
branches against each other.  Congress received protection from executive transgressions against 
statutory commands, and the executive received protections from duties imposed by unconstitutional 
legislation.48 

“In America the law had become king.”49

Thomas Pine

Rule of law is a steam engine for American constitutional travel.  It plays moderating role among pow-
er holders and maintains “a government of laws, not of men.”50 On the one hand it delineates powers 
and limits discretion of governmental authorities and it safeguards individuals from encroachments 
of the state on the other. In America it is fairly associated with equal treatment, which aspires to min-
imize arbitrariness while exercising political power. It requires that all players be affected alike and 
to the same degree. And, too, the Rule of Law provides a stabilizing legal framework for all political 

45  Alexis De Tocqueville, Democracy in America, (Translation by Henry Reeve, NY Century Co., 1898), p. 120.
46 Christopher Collier and James Lincoln Collier Decision in Philadelphia, The Constitutional Convention of 1787 (New 

York 1987), pp. 359, 360.
47 See, Christopher Collier, supra at pp. 359, 360.
48 See, Christopher Collier, supra at p. 360.
49 See Paine, Rights of Men, and Common Sense, Foner, ed., Writings of Pine, I, 378, 29.
50  John Adams, The Works of John Adams, ed. Charles Francis Adams, vol. 4, p. 106 (1851).
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processes.  Moreover, it enhances the ability of every individual, family, groups, or political parties 
to exercise autonomy that is to ensure tranquility of the whole country.  

The American Constitution provides a multilayer filter stabilizing immediate expression of passions of 
various power holders.  It ensures structural power division, accountability, transparency and impar-
tiality.  Representation and interplay of interests of various power holders are properly regulated.  
But most importantly, it places the fundamental rights above all public laws thus protecting them 
from any manipulations.  Furthermore, the uniqueness of the American Constitution also evolves in its 
capacity for growth and broad application.51 And too, “what in the final analysis gave meaning to 
Americans’ conception of a constitution was not its fundamentality or its creation by the people, but 
rather its implementation in the ordinary courts of law.”52

 Shared values of the eighteenth century Americans were carefully tailored into the unique clauses 
in the Constitution.  These symbols have been unfolding traditions, practices, and historical institutions 
since the emergence of the New World.  And, too, although their interpretations have caused sharp 
divisions of the succeeding generations, these clauses have remained the powerful instruments to 
keep America safe, stabile, and prosperous.

51 See A. J. Beitzinger, supra at p. 21.
52 See Gordon Wood, supra, at p.291.
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