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1. INTRODUCTION

Objective criteria of the effectiveness of the Constitutional Court are its decisions, which reflect 
real purpose and practical significance of the Court.

While interpreting constitutional norms the Constitutional Court creates a living constitution. 
Hence, it is vital that the Court ensures effective operation of the country’s basic law through com-
prehensive knowledge of constitutional values and the use of these values as a foundation for its 
reasoning. When dealing with fundamental rights of an individual, the Court should ground its in-
terpretations on the full understanding of the scope and content of each right in order to ensure 
that the practical content of the right interpreted be wholly adequate with the constitutional weight 
of the given right. Eventually, decisions of the Constitutional Court should support development 
of law. Whether the decisions satisfy these criteria, and how effective and fair is the Court, the 
answers to these questions are provided in the decisions. Though binding, the decisions of the 
Constitutional Court are open for public debate and assessments. In addition, the decisions are the 
right criteria for self-assessment of the Court (and for the judges). Therefore, to what extent the 
Court can develop itself depends on its objective and self-critical attitude towards its own decisions. 

Clearly, the content of the decisions is essential for the aims of the Court to be realized in the first 
place. At the same time, it is of no less importance that legal guarantees of the Court’s decisions 
be rightly understood and formulated in order to make legal consequences of these decisions and 
the Court’s activity more accessible. There are several challenging issues related to the legal effects 
of the Constitutional Court’s decisions. We will try to examine some of them in the present article.
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2. THE DECISION OF THE CONSTITUTIONAL COURT IS FINAL

2.1. General overview

According to Article 89 (2) of the Constitution of Georgia: “The decision of the Constitutional 
Court shall be final…”. Article 43 (8) of the Law on Constitutional Court states that, “A decision, a 
ruling, a recording notice and a conclusion of the Constitutional Court shall be final and shall not be 
subject to appeal or revision”.

Decision “shall be final” means that there are no legal possibilities (authority) for changing the 
consequences of the decision through appeal by the parties or revision by any other higher body. 
Also, the decision is binding and constraining which means that there is no legal possibility for sur-
passing and ignoring its outcomes. 

The Constitution of Georgian provides, that a special authority to exercise constitutional review 
is granted exclusively to the Constitutional Court of Georgia. This excludes all other branches of 
state power (political, as well as judicial) to exercise constitutional control. In the first place, this is a 
result of the doctrine of separation of powers. The Constitutional Court was created with the aim to 
support the operation of the doctrine. Under current legislation of Georgia, effectiveness of a deci-
sion of the Constitutional Court is protected from the legal possibility of being revised by any of the 
political or judicial bodies (common courts), because they lack the authority to exercise constitu-
tional control. However, lack of such authority is not a sufficient guarantee for ensuring a decision’s 
finality and inalterability. It is necessary that Georgian legislation contains sufficient and adequate 
guarantees for the enforcement of the decisions of the Court and maintain the consequences of its 
activities in practice. 

The present article does not aim to analyze the problems related to the enforcement of the 
decisions of the Constitutional Court and study effectiveness or comprehensiveness of the legal 
mechanisms for imposing sanctions for not executing or surpassing the decisions. In this regard, we 
would like to point out some of the legislative guarantees provided by the Organic Law on Consti-
tutional Court of Georgia: 1) Article 25 (1 pa) states that, “ [A] decision of the Constitutional Court 
shall be final and the failure to observe it shall be punishable by law”; 2) the 4th paragraph of the 
same Article states that, “After the Constitutional Court recognizes a normative act or a part thereof 
as unconstitutional, it shall be impermissible to adopt/enact such a legal act, which contains the 
norms analogous to those declared unconstitutional”, and 3) the 2008 addition to the 4th paragraph 
of the same Article states that, “If at the preliminary hearing the Constitutional Court finds that 
the impugned normative act or the part thereof contains the norms analogous to those declared 
unconstitutional… it shall deliver a ruling on the inadmissibility of the case and on recognition of 
invalidation of the impugned act or a part thereof”. 
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2.2. Self-restraint of the Constitutional Court by Its Own decisions

It is important for the Constitutional Court to be bound by its own decisions for ensuring finality 
and binding nature of its decisions.

It is presumed that a final decision made by the Constitutional Court on a concrete case is correct, 
which in combination with a range of different reasons creates an obligation that a given position 
of the Court should not be revised. Hence, the judges of the Constitutional Court are constrained 
by both the Constitution and the Court’s case-law (final and correct decisions on concrete issues). 

The legislative answer to the Court’s restraint by its own decisions is analogous. Namely, the 
Article 18 (”d”) of the Law of Georgia on the Constitutional Legal Proceedings states that, “A consti-
tutional claim or constitutional submission shall not be admitted for substantive hearing if: d) all the 
issues referred to in it have already been adjudicated upon by the Constitutional Court…” 

This norm creates a common rule for potential claimants as well as for the Court itself. This norm 
says to the claimants that the Court will not resolve a dispute over the issues which had been consid-
ered and decided by the Court; a complaint will not be admitted for material consideration because 
the Court had adopted a final and binding decision concerning the given issue. Furthermore, this 
norm constrains the Court itself by the obligatory legal consequences of its own decision, and this 
is important not only for the authority of the Court but it also ensures the stability of legal safety. 

From this point of view, Article 21 (1) of the Organic Law of Georgia on the Constitutional Court 
of Georgia requires a separate assessment. The said Article stipulates that: “1. If the Board of the 
Constitutional Court is satisfied that its position is different from the case-law of the Constitutional 
Court concerning a constitutional claim or a submission, the case should be referred to the Plenum 
of the Constitutional Court. 2. A ruling, a recording notice, a conclusion or a judgement of the Ple-
num of the Constitutional Court, which is different from the practice of the Constitutional Court, 
shall be adopted if it is supported by more than half of all the members of the Plenum”. At the same 
time, subparagraph “d” of Article 18 of the Law of Georgia on the Constitutional Legal Proceedings 
allows an exception and gives possibility to the Court for the admission of a constitutional complaint 
to be considered materially in the instances envisaged by Article 21 (1) of the Organic Law of Geor-
gia on the Constitutional Court.

It must be emphasized that, in this instance, a legislator does not aim at giving a chance to the 
party which is not satisfied by the decision to verify its doubts concerning the soundness and truth 
of the decision through an appeal. This norm does not create the mechanisms for appeal and revi-
sion which would cast doubts on the binding nature of the decision and would turn the Constitu-
tional Court into a two instance organization. The parties are required to abide by the Court’s deci-
sion as a final decision on a given case and execute it.

The above described mechanism is designed for ensuring the flexibility of the Constitution in 
time (adequacy with time). Its final aims are to create additional guarantees for the effective de-
fense in the long term perspective and support harmonious progress and coexistence of the coun-
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try’s law with constitutional values. The Constitutional Court should not bring legal relations into a 
stalemate. It does not mean, of course, that the Court’s decisions should be brought in conformity 
with political reality or new political challenges. The Court, as a nonpolitical body, can not be sensi-
tive to these developments. On the contrary, in the times of political volatility, it is the Court which 
serves as an important leverage for maintaining stability. We are talking just about supporting dyna-
mism of the Constitution and its chief guard, the decisions of the Constitutional Court in the course 
of law’s development, which will eventually have positive effect on human rights, and protection of 
constitutional values. At the same time, it is necessary to possess corresponding leverages for the 
correct and purposeful application and development of this legislative mechanism. We would like 
to highlight two legislative guarantees:

a) The Court should adopt a reasoned ruling on transferring a case to the Plenum. The term 
“reasoned” means that a composition of the Court should present its own arguments to demon-
strate that development of law identically to the old practice of the Constitutional Court will entail 
problems concerning comprehensive interpretation of the separate norms of the Constitution and 
effective protection of human rights. These arguments should prove that the Court’s present legal 
position is different from the one adopted in its earlier decisions.

The burden of proof is high for those judges who do not agree with the old practice. In this situ-
ation, a judge is not allowed to ground his/her own position on the argument that a motivation in 
the earlier decision was insufficient or unconvincing and vague or he/she would have written the 
decision differently. His/her arguments must be very clear, demonstrable and convincing. They must 
persuade the Court that development of law according to the old practice will inevitably cause prob-
lems concerning the interpretation of the Constitution, effective protection of human rights and will 
bring about the risks of unfair development of law. If these problems are sufficiently tangible, then 
the judges deserve our respect for their attempts to solve them. 

Thus, on the one hand this legislative regulation must not become a source for judicial competi-
tion as this approach will ruin an entire legal system. On the other hand, we must not close our eyes 
to the problem unmistakably foreseen by the judges if an existing (adopted earlier) decision is to be 
balanced with the possibility of reaching more effective protection of human rights.

b) When these cases are heard by the Plenum or by the full Court, this means that more intel-
lectual resources take part in the discussion and there are more possibilities for listening to and 
balancing new and different ideas. This in turn gives us further guarantees that the Court will adopt 
a different decision only when it serves the abovementioned goals. Although it should be noted that 
effective and purposeful operation of this norm basically depends on the practice of its application. 
Therefore, it is very important that the judges take particular care and apply it reasonably. The Con-
stitutional Court must be able to ensure effectiveness and viability of its own decisions and maintain 
and protect their weight and importance.
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2.3. Practical Results of Article 21 (1) of the Organic Law of Georgia on the 
Constitutional Court

It should be noted that the norm has brought about positive results in the practice of the Court, 
for instance:

1) The Constitutional Court of Georgia recognized the 1st paragraph of Article 9 of the Law of 
Georgia on Assembly and Manifestation as constitutional in its N2/2/180-183 decision adopted on 
November 5, 2002 in the case “Georgian Association of Young Lawyers and Zaal Tkeshelashvili, Nino 
Tkeshelashvili, Maya Sharikadze, Nino Basishvili, Vera Basishvili and Lela Gurashvili v. Parliament of 
Georgia”. The Court did not satisfy the claim and acknowledged the 1st paragraph of Article 9 of the 
Law of Georgia on Assembly and Manifestation which stipulates that: “Assembly or manifestation 
shall not be held in the building of Georgian Parliament, residence of President of Georgia, buildings 
of the Constitutional Court and Supreme Court, courts, prosecutor’s office, police, penitentiary es-
tablishments, military units and sites, railway stations, airports, hospitals, diplomatic missions and 
within 20 meter radius of their territory, buildings of governmental institutions, local government 
bodies, and companies, institutions and organizations of special regime of labor safety or having 
armed guards. Entrances of these facilities shall not be fully blocked.

In the Court’s opinion, a disputable norm contained an exact list of those buildings and premises 
where assembly or manifestation would obstruct operation of these institutions, which in its turn 
would be harmful to public safety and order

Some Georgian political parties, GYLA and Public Defender of Georgia, again lodged a complaint 
against Article 9, in addition to number of articles on Assembly and Manifestation, which (Article 
9) has an analogous content to the norm which had been recognized constitutional by the Court 
earlier. In addition, the claimants asked the Court to declare a ban on assembly and manifestation 
within 20 meter radius of the buildings provided in the Article as unconstitutional.

In its 18 April 2011 decision on the case “Political Union of Citizens – Movement for United Geor-
gia, political union of citizens – Georgia’s Conservative Party, citizens of Georgia – Zviad Dzidziguri, 
Kakha Kukava, Dachi Tzaguria and Jaba Jishkariani, Georgia’s Young Lawyers Association, and Public 
Defender of Georgia v. Parliament of Georgia”, the Court declared the above mentioned norm un-
constitutional because of the following circumstances:

a) The Constitutional Court particularly highlighted the importance of freedom of assembly in a 
democratic society. The Court noted that the right to assemble is protected by Article 25 of the 
Constitution, which also protects the freedom to choose a concrete place to assemble (mani-
fest), and restricting this right is justifiable only in cases where there is a legitimate aim and 
when a measure is proportionate. The Court has indicated that a wording of Article 9 of the 
Law of Georgia on Assembly and Manifestation, at the time when the Court was considering 
the case, contained a list of the institutions which carry out important state or public functions 
and their appropriate operation is vital for the state and society, hence, they represent con-
stitutional legitimate aims for restricting the right. In this respect, the Court fully shared the 
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position of the decision adopted on 5 November 2002. However, on the other hand the Court 
also indicated that a prohibition of assembly or manifestation within 20 meters of some im-
portant buildings which have to carry out specific functions can be justified, while the ban may 
not be necessary in case of other types of buildings. Constitutionality of a territorial restriction 
on an assembly is determined on the basis of specific circumstances, location of the building, 
and the threat an assembly or demonstration poses to the functioning of the building.1 In this 
case, a legislator chose the uniform approach and established an identical restriction for all 
buildings with a blanket norm notwithstanding the differences in their importance. Besides, 
a disputable norm had worked also in those instances when an assembly (manifestation) did 
not pose any threat to orderly operation of important state or public institutions. 

b) The Court considered the arguments about the unconstitutionality of the blanket restriction 
and noted that under the conditions of restriction established by the disputed norms, ex-
ercising the right to assembly and manifestation would have been practically impossible in 
some cases, because of the landscapes of cities and settlements and the location of some ad-
ministrative bodies. These administrative buildings may be located in close proximity to each 
other and 20 meter radii from their entrances may overlap. The Court also took into account 
a prohibition on occupying a part of a public road except when the number of demonstrators 
requires it (it should be noted that this ban did not exist in 2002 when the case was being 
heard). The Court indicated that “all such considerations significantly limit the permissible 
public space for exercising this right, and, in some instances, completely exclude possibilities 
for assembling or demonstrating. Consequently, the disputable norm is too much restrictive 
and not necessary for pursuing a legitimate aim”.2

Hence, the Court shared the position of its N2/2/180-183 decision, adopted on 5 November 
2002, concerning the legitimate aims which may be so important that imposing such restrictions 
on freedom to assembly in certain cases may be required. The Court gave examples for permissible 
restrictions: “the above said does not exclude a legislator’s authority to determine the space suit-
able for assembly and demonstration in order to ensure proper functioning of the institutions (tak-
ing into account functional specifics of institutions and their location) in the manner that does not 
ignore the essence of a constitutional right. The legislator is also authorized to establish the limits 
on the freedom of expression and the right to assembly and manifestation at such institutions or on 
such territories which require specific measures for safety. In exceptional instances, restrictions can 
be justified even when it makes practically impossible to hold a meeting on a particular territory… 
Scope of the state’s discretion is too extensive when interference seems to be the only option in 
pursuing a legitimate aim to ensure safety. The blanket prohibition for these reasons may be justifi-
able in proximity of some of the institutions. For example, imposing restrictions on holding meet-

1 N2/482,483,487,502 Decision of the Constitutional Court passed on 18 April 2011 in the case, “Political Union of Citizens – Movement 
for United Georgia, political union of citizens – Georgia’s Conservative Party, citizens of Georgia: Zviad Dzidziguri and Kakha Kukava, 
Georgia’s Young Lawyers Association, citizens: Dachi Tzaguria and Jaba Jishkariani, Public Defender of Georgia v Parliament of Georgia”,
2 N2/482,483,487,502 Decision of the Constitutional Court passed on 18 April 2011 in the case, “Political Union of Citizens – Movement 
for United Georgia, political union of citizens – Georgia’s Conservative Party, citizens of Georgia: Zviad Dzidziguri and Kakha Kukava, 
Georgia’s Young Lawyers Association, citizens: Dachi Tzaguria and Jaba Jishkariani, Public Defender of Georgia v Parliament of Georgia”,
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ings or demonstrations at some of those institutions listed in the disputable norm such as military 
headquarters or pretrial detention and penitentiary establishments may be reasonable, despite 
the fact it makes almost impossible to protest near to an addressee of the protest.”3 Although the 
Court explicitly noted that the interference in the right to assembly should be justified on the basis 
of an examination of the circumstances of each separate case, only in cases when it is really neces-
sary, and when public interests directly face danger, a proportionate measure will be carried out to 
achieve these aims. 

2) The Constitutional Court had to evaluate Article 4 (2) of the Law of Georgia on Assembly and 
Manifestation in its decision No. 2/2/180-183 adopted on 5 November 2002. This norm prohibits 
“calls for subversion or forced change of the constitutional order of Georgia, infringement on the 
independence or violation of the territorial integrity of the country, or calls which constitute propa-
ganda of war and violence and trigger a national, ethnical, religious or social confrontation” while 
demonstrating or holding a meeting.

Concerning the abovementioned norm, the Court noted, that “this paragraph does not restrict 
freedom of speech; the restriction concerns only those calls which are unlawful. Similar calls are 
also punishable by the criminal legislation (Article 317, Criminal Code of Georgia)”.4 The Constitu-
tional Court found that similar calls were not protected by the freedom of speech. 

In its N2/482,483,487,502 decision adopted on 18 April 2011, the Court returned to the same 
problem and argued about paragraph 2 of Article 4. Although it found the norm to be constitutional, 
it made several interpretations in favor of freedom to assemble and manifest. Unlike its previous 
decision on the same issue, the Court did not move these calls from the protected scope of freedom 
of speech and grounded its deliberation on unfair nature of blanket, general prohibitions. 

The Constitutional Court emphasized that the Constitution protects critical ideas including those 
which might be understood as too harsh or inadequate by a part of the society. It also indicated that 
“criticism of the government, including demands for resignation or change of a governmental sys-
tem can not constitute grounds for restriction of freedom of expression, assembly and manifesta-
tion. The calls for resignation or replacement of the government are characteristic feature for a rally 
or demonstration where the people opposing governmental policies gather”.5 The Court further ob-
served that “All citizens have constitutional rights to assemble and express their will or an attitude 
towards government that may in turn affect political or social developments, may cause resignation 
of the government or its members and bring about changes in political or government systems. It is 

3 N2/482,483,487,502 Decision of the Constitutional Court passed on 18 April 2011 in the case, “Political Union of Citizens – Movement 
for United Georgia, political union of citizens – Georgia’s Conservative Party, citizens of Georgia: Zviad Dzidziguri and Kakha Kukava, 
Georgia’s Young Lawyers Association, citizens: Dachi Tzaguria and Jaba Jishkariani, Public Defender of Georgia v Parliament of Georgia”.
4 Decision N2/2/180-183 adopted on 5 November 2002 in a case, “GYLA and Zaal Tkeshelashvili, Nino Tkeshelashvili, Maya Sharikadze, 
Nino Basishvili, Vera Basishvili and Lela Gurashvili v Parliament of Georgia”.
5 N2/482,483,487,502 Decision of the Constitutional Court passed on 18 April 2011 in the case, “Political Union of Citizens – Movement 
for United Georgia, political union of citizens – Georgia’s Conservative Party, citizens of Georgia: Zviad Dzidziguri and Kakha Kukava, 
Georgia’s Young Lawyers Association, citizens: Dachi Tzaguria and Jaba Jishkariani, Public Defender of Georgia v Parliament of Georgia”.
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essentially incorrect to match or equate this process which is characteristic to a democratic society 
with ‘overthrow of the government’ ”.6

The Constitutional Court indicated that a statement which calls for committing violent or/and 
criminal act should not give raise to restrictions in every instance. The Court observed, “It is impor-
tant that a law and its practical application distinguish between expressions which may contain hate 
speech and a harmful fragment of political, social or scientific discourse. On the other hand, a call, 
when its author is aware of potential outcomes and aims to achieve this result… formally containing 
calls to violence or such expressions which constitute separate and isolated instances do not cre-
ate a real danger of violence in all cases. At the same time, it is necessary to evaluate the context 
in which the call has been made and the circumstances, in order to determine the possibility of 
danger. In each particular case, an authorized agency (person) should evaluate whether a state-
ment represents a call for overthrow and forceful replacement of the government and whether it 
can cause violence. The state is authorized to intervene and stop an assembly (manifestation) only 
in cases when a call meets both criteria. The norm will be unconstitutional if it restricts freedom of 
expression without taking into consideration the above mentioned criteria”.7

Through systemic interpretation of the norm, the Court determined that “such critical statements 
do not belong to the scope of the disputable norm, neither do those calls which contain the words 
of ‘calling for formal overthrow’, but the context in which these words were uttered, real essence of 
these words and aim, do not create a foundation for the establishment of violation of law…the pro-
hibition established by the disputed norm relates to a call which implies a wish to commit a criminal 
act. The call which is made without such intent does not belong to the scope of the disputed norm”8

3. TOPICAL ISSUES CONCERNING ACCESSIBILITY OF LEGAL OUTCOMES OF 
THE CONSTITUTIONAL COURT’S DECISION

3.1. Enforcement of a decision and its practical results

Importance of a decision made by the Constitutional Court is naturally linked to those legal ef-
fects which can be brought about by the decision. Hence it is interesting to identify when and at 
which stage the results of the decision become concrete. Logically, expectation for changes is ob-

6 N2/482,483,487,502 Decision of the Constitutional Court passed on 18 April 2011 in the case, “Political Union of Citizens – Movement 
for United Georgia, political union of citizens – Georgia’s Conservative Party, citizens of Georgia: Zviad Dzidziguri and Kakha Kukava, 
Georgia’s Young Lawyers Association, citizens: Dachi Tzaguria and Jaba Jishkariani, Public Defender of Georgia v Parliament of Georgia”.
7 Ibid.
8 Ibid.
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jectively connected with the decisions which satisfy the complaints. That is why a legislator tries to 
regulate the legal consequences of these decisions in legislation.9

According to Article 89 (2) of the Constitution of Georgia, “. . . A normative act or a part thereof 
recognized as unconstitutional shall cease to have legal effect from the moment of the promulga-
tion of the respective judgment of the Constitutional Court”. This norm tells us about: a) direct legal 
consequence of the decision, and b) time of occurrence of the effect.

Direct legal consequence of a decision is the loss of legal effect by the norm recognized as uncon-
stitutional. This makes it possible to avoid violations of the Constitution and human rights in future 
and creates legal remedies for protecting and/or restoring the rights that are violated. It is vital to 
ensure timely and effective accessibility of these effects as the decision of the Constitutional Court 
will lose importance if it does not bring about those positive consequences for which they were 
adopted. Hence, at least relevant legislative guarantees must be at hand in order to produce them 
in reasonable time.

The initial direct legal consequence of the decision, cease of legal effect of the norm recognized as 
unconstitutional, as mentioned above, is linked to promulgation of the decision.10 As for the promul-
gation, the 1st paragraph of Article 33 of the Law of Georgia on Constitutional Legal Proceedings ex-
plains: “1. A decision of the Constitutional Court of Georgia shall take effect from the moment of its 
public pronunciation at the sitting and shall be promulgated in ‘Sakartvelos sakanonmdeblo matsne’ 
(Georgia’s Legal Herald). A decision of the Constitutional Court in case of adjudication without oral 
hearing shall be promulgated within fifteen days in ‘Sakartvelos sakanonmdeblo matsne’ after the 
signature by the members of the Constitutional Court and shall be enforced from the moment of 
its promulgation.” 

So, the promulgation of the Constitutional Court’s decision is considered to be its publication 
in a Georgian legal magazine called “Sakartvelos sakanonmdeblo matsne”. Promulgation shall be 
ensured within 15 days in the following manner: a) in case the Court adjudicates at the sitting with 
oral hearing from the moment of its coming into effect (public pronunciation); b) in case the Court 
adjudicates at the sitting without oral hearing from the day when the members of the Constitu-
tional Court sign the decision. It is noteworthy that an obligation for execution is connected to the 
promulgation stage. The 3d paragraph of Article 25 of the Organic Law of Georgia on Constitutional 
Court stipulates that, “A Constitutional Court’s act shall immediately be enforced after its promulga-
tion, unless otherwise provided by the act”. This norm establishes an obligation for the immediate 
execution of the judgment on the one hand, although on the other hand, it believes that a starting 
point for the obligation is promulgation and accordingly, loss of legal effect of the normative act rec-
ognized as unconstitutional (if the decision itself does not determine different term for execution). 

9 Although, the practice demonstrated that legal outcomes of those decisions which are not satisfied should also be regulated by legisla-
tion, which means that an impugned norm is recognized constitutional and maintain its legal force. This issue encompasses many practi-
cal problems and requires to be studied separately, so we will not analyze it in the present article.
10 Constitution of Georgia, Article 89 (2); Organic Law of Georgia on Constitutional Court, Article 25 (2).
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In brief, the legislation connects the loss of legal effect by the norm recognized as unconstitu-
tional or initial legal effect of the Constitutional Court’s judgment and obligation of its execution to 
the promulgation of the judgment. With such background, it is interesting which legal effects the 
legislator connects to the enforcement of the judgment.

Generally, signatures and the act of adoption are not sufficient for a decision to come into ef-
fect. It is also necessary that it becomes public and accessible, so that interested parties know and 
understand their rights and obligations defined by the decision which is essential for the execution 
and operability of the decision. That is why it comes into effect from the moment it is publicly pro-
nounced at the sitting (when the Court adjudicates at the oral hearing), which is also the signing 
(adopting) stage.11 In case holding a trial without an oral hearing, the decision comes into effect 
from the moment of its promulgation, or within the 15 days after it is signed. A different rule applies 
for the decision to come into force in case of the decision adopted at the sitting without oral hearing 
as it is related to the fact that legislation12 admits the possibility of not pronouncing the decision at 
the sitting. In this case, publication is a form of making the decision public, which is prescribed by 
law.

So, the unconstitutional norm becoming void is not always simultaneous with the decision’s com-
ing into effect. These processes become simultaneous only when a case is adjudicated at the sitting 
without oral hearing, as a decision coming into effect and the unconstitutional norm becoming 
void is connected to the promulgation of the decision. If we take into consideration that the initial 
practical legal effect of the constitutional complaint satisfied is just that the unconstitutional norm 
becomes void (and ensuing legal consequences), then it is unclear what legal effects can occur in 
the period from the moment of pronouncement of the decision adopted at the oral sitting till its 
promulgation (maximum 15 days before the unconstitutional normative act loses its legal effect)? 
As we have mentioned above, an obligation of execution occurs with its promulgation, but not with 
the pronouncement of the decision. Consequently, the legislation itself excludes any possibilities for 
the occurrence of legal effects from the moment of its enactment, which makes it unclear whether 
coming into effect is important at all. Expectations and demands of the interested parties who ex-
pect that their human rights will not be violated by the norm recognized as unconstitutional seem 
natural at such instances. 

As for the decision adopted at the sitting without an oral hearing, as we have already noted, it 
comes into effect right with its promulgation. At this same moment, an unconstitutional norm loses 
legal force and an obligation of execution occurs. We should note one particular circumstance here. 
Although current legislation stipulates that a decision passed at the sitting without oral hearing may 
not be pronounced at the sitting,13 it is still possible to apply a general rule on pronunciation of the 
decision. However in this case, a decision passed on the sitting without oral hearing unlike the deci-

11 The 1st paragraph of Article 29 of the Law of Georgia on Constitutional Legal Proceedings;
12 The 3rd paragraph of Article 29 of the Law of Georgia on Constitutional Legal Proceedings;
13 The 3rd paragraph of Article 29 of the Law of Georgia on Constitutional Legal Proceedings;



Topical Problems Related to Legal Effect of decision of the Constitutional Court of Georgia

13

sion adopted at the oral hearing comes into effect from the moment of promulgation and not from 
its pronouncement at the sitting. 

Taking into account the abovementioned, we believe that it would be legally logical if a decision 
made at an oral hearing was linked to its promulgation instead of being related to its pronounce-
ment (just like the decision taken at the sitting without oral hearing) as according to our legislation 
the decision can produce legal consequences right after promulgation stage. To be exact, under the 
Georgian Constitution, an unconstitutional norm loses its legal effect from the moment of prom-
ulgation and under the current legislation an obligation of execution occurs at this same moment. 
Besides, we think that it is reasonable to shorten the period for the promulgation of a decision to 
make time from pronouncement to its enforcement as short as possible.

In this regard, one more circumstance should be also taken into account. Since a normative act 
remains in force for 15 days before becoming void (from pronouncement/signing a decision till 
promulgation), it is able to produce unconstitutional consequences. It is supposed that an adju-
dicator will not apply the norm which is recognized as unconstitutional and adopt the decision 
grounded solely on the Constitution. However, he/she may not be aware of the decision before its 
promulgation because the copies of the decisions are sent only to those state agencies and officials 
which are listed in the 2nd and 3d paragraphs of Article 33 of Law of Georgia on Constitutional Legal 
Proceedings. 

Official possibility for the interested parties to get access to the decision is its promulgation. 
Besides, in some cases an adjudicator may not found a regulating norm of direct action in the Con-
stitution. After a norm is recognized unconstitutional, there arises a need for relevant regulation (in 
case such regulation does not exist) as an adjudicator will not be able to decide on how to regulate 
specific legal relations in conformity with the Constitution. On one hand adjudicators do not have 
any competence for that, and on the other hand if there is no regulating norm for specific relations, 
adjudicators may choose their own ways, which will be dangerous for legal safety by and large and 
may create numerous other legal problems.

Hence, we believe it is reasonable to establish a shorter deadline for the promulgation of a deci-
sion to reduce the probability of the application of a norm recognized as unconstitutional but not 
promulgated yet. Although in certain cases loss of legal effect by a normative act may not be a suf-
ficient guarantee for avoiding further violations of rights. We will focus on one of these problems in 
the following chapter.

3.2 Can the Norm Recognized as Unconstitutional be Applied?

Case law of the Constitutional Court revealed a problem concerning the adjustment of legislative 
relations during the phase when the norm recognized unconstitutional cease to be in force untill 
the Parliament (any other body or high ranking state official which adopts normative acts) adopts 
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a new constitutional norm. What legal foundation should be used for relevant legal relations in this 
scenario?

Often, there is no need for adopting a new constitutional norm after the Court recognizes a norm 
unconstitutional, because loss of legal effect is in many cases sufficient for avoiding further viola-
tions of rights (for example, such situations occurred after the following judgments made by the 
Constitutional Court: N1/3/407 decision adopted on 26 December, 2007 in the case of “GYLA and 
Citizen of Georgia, Ekaterine Lomtatidze v Parliament of Georgia” and decision N466 adopted on 28 
June, 2010; in the case “Public Defender of Georgia v Parliament of Georgia”). In certain cases, it is 
necessary to adopt a new norm (norms) after a norm is recognized unconstitutional or introduce 
additional regulations which will adjust specific legal relations in conformity with the Constitution. 
Otherwise, risks of violations of constitutional rights will occur because neither the Constitution’s 
text contains an adequately concrete norm to apply to address a set of given relations nor the cur-
rent legislation has suitable answers. How should specific legal relations develop in the absence of 
corresponding legal foundation, especially since failure to establish legal relations in some cases 
may cause violations of constitutional rights and/or legitimate public interests? 

As we have already mentioned, according to the 3rd paragraph of Article 25 of the Law of Georgia 
on Constitutional Court, “A Constitutional Court act shall immediately be enforced after its promul-
gation, unless other term is provided for by the act”. Given that legislative process requires certain 
amount of time, an obligation of “immediate enforcement” cannot produce a reasonable expecta-
tion that a legislator will adopt or introduce amendments the next day after the promulgation of 
the judgment. Although it is significant that a legislator adopts relevant changes (additions) in rea-
sonably short time limits. In any case, even if the Parliament succeeds in adopting new changes in 
a short timeframe (though in some instances, it may require longer time because of the complexity 
of an issue or failure of political powers to reach a compromise), what is to happen with concrete 
legal relations before the new regulations are adopted? While an unconstitutional norm is void (it 
means that an adjudicator can not apply it) and a new norm is not adopted yet (a legislator did not 
or could not adopt it), how should legal relations evolve and what practical force does a judgment 
of the Constitutional Court have?

The Georgian legislation provides no clear answer to this problem. We will talk about some exam-
ples from the Court’s practice and try to analyze those alternatives the Court turned to.

3. In the N1/3/136 decision made on 30 December 2002 in the case “Georgia’s citizen Shalva 
Natelashvili v. Parliament of Georgia, President of Georgia and Energy Regulation Commission 
of Georgia”, the Constitutional Court declared the following as unconstitutional: 1. “The part 
of a resolution adopted by the Energy Regulation Commission of Georgia (ERC) on 15 October 
2002, on ‘On Electricity Tariffs’”, which concerned electricity tariffs for population; 2. “A rule 
for electricity bill payment in accordance with a fixed payment condition” adopted by the En-
ergy Regulation Commission of Georgia on 31 December 2001.

The Constitutional Court found itself facing such problem after it declared a specific electricity 
tariff as unconstitutional. Voiding the legal effect of its regulatory norm lead to an overall nonexist-
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ence of electricity tariff until a new normative act was adopted, the lawful result of which would 
be interrupting power supply before a new tariff could be established. The Court tried to find a way 
out through a resolution part of the decision where the Court noted that unconstitutional acts were 
legally void from the promulgation of the decision and gave the energy commission a two month 
period for calculating and determining new tariff (the Energy Commission of Georgia is asked to 
determine new electricity tariffs for the population before 1 March 2003 taking into account condi-
tions described in the 1st paragraph of the motivation part of this decision.14), and simultaneously 
postponed the execution of the decision. It noted in the resolution part of the decision that, “IV. 
In accordance with the 3d paragraph of Article 25 of the Organic Law of Georgia on Constitutional 
Court, 1 and 2 paragraphs of the resolution part of the present decision shall be enforced from the 
moment when a resolution determining electricity tariffs for the population will come into force on 
the condition that the sums paid by the population for electricity according to the current tariffs in 
the period from the promulgation of the present decision until new tariffs, will be calculated on the 
basis of new tariffs”.15

So, the Constitutional Court did not formally violate the Constitution and law regarding the en-
forcement of the decision and the moment an unconstitutional normative act ceases to be in force. 
and the Court recorded these demands in the resolution part, but at the same time, taking into 
account that legal consequences could produce violation of the consumers’ rights, postponed both 
the declaration of unconstitutionality of the disputed normative acts (1st paragraph of the resolu-
tion part of this decision) and the cease of legal effect thereof, until new constitutional normative 
acts would have been introduced; the Court prolonged legal force of the unconstitutional normative 
acts by this decision.

We will try to analyze this alternative proposed by the Court in the light of legislative possibilities. 
Establishing an obligation of enforcement of the decision immediately after its promulgation, the 
paragraph 3 of Article 25 of the organic Law of Georgia on Constitutional Court takes into account 
the right of the Constitutional Court :a) to determine the date of a decision’s enforcement; b) in-
dicate the date in the decision. This norm is intended for such instances when immediate enforce-
ment of the decision is objectively impossible. However, at the same time the Court is empowered 
to put a legislator within reasonable time limits to avoid the risks of unjustifiable delay in a case. 
It should be emphasized that this norm gives a possibility for postponing enforcement. It does not 
postpone either the recognition of the impugned norm as unconstitutional or cease of legal effects 
of the norm recognized as unconstitutional (as it happened in the abovementioned decision).

Postponement of a decision’s enforcement cannot be considered to be a postponement of rec-
ognition of a disputed norm as unconstitutional as the latter implies postponing the decision itself 
and not its enforcement. A norm recognized as unconstitutional ceasing to be in force is a decision’s 
consequence in itself and it does not require any efforts from relevant agencies to achieve it. Con-

14 Decision N1/3/136 made on 30 December 2002, in a case “Citizen of Georgia Shalva Natelashvili v Parliament of Georgia, President of 
Georgia and National Commission of Energy of Georgia”.
15 Ibid.
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sequently, cease of legal effect of the norm cannot be perceived as the execution of a decision. The 
term “execution” points to the concrete actions to be carried out by relevant bodies. In addition, 
loss of legal effects by the norm recognized as unconstitutional is regulated by the Constitution 
(Article 89, paragraph 2) and it does not imply exceptions. In accordance with the constitutional 
norm mentioned above, normative act or a part thereof recognized unconstitutional loses legal ef-
fect from the promulgation of the relevant decision of the Constitutional Court. Consequently, 3rd 
paragraph of Article 25 of the organic Law of Georgia on Constitutional Court does not give us the 
possibility to solve the issue. Although the Constitutional Court can impose reasonable time limits 
on a legislator to introduce the norms in conformity with the Constitution, the issue of how legal 
relations should be developed still remains actual. 

In the course of solving this problem, the Court surely was aware about the clumsiness of refer-
ring to the 3rd paragraph of Article 25 of the organic Law of Georgia on Constitutional Court. For 
that reason, in a subsequent case where the Court faced the same dilemma, it had not referred to 
the said paragraph. In this case too, the Court gave time to a legislator to introduce a new constitu-
tional norm. But, in its attempt not to produce negative consequences, the Court again raised some 
questions. For example:

2) In the decision N2/3/182, 185, 191 adopted on 29 January 2003, in the case “Ciztizens of Geor-
gia: Phiruz Beriashvili, Revaz Jimsherashvili and Public defender of Georgia v. Parliament of Georgia”, 
the Court recognized some of the criminal procedural norms as unconstitutional, which referred to 
some aspects of a person’s detention and defense. These norms enabled: a) authorized bodies to 
arrest a person on the grounds not specified by the legislation. Despite the fact that a norm con-
tained possible conditions for arrest, it also pointed to “some other information, serving as grounds 
for suspecting a person to have committed offence”. This norm created independent and unclear 
grounds for the arrest of a person and posed threat to his rights; b) made possible to detain a per-
son for two hours after arrest without a defender and relevant procedural safeguards, since the 
legislation linked arrest to filing official documents and not to the moment of physical restriction of 
freedom (official documents should have been filed within 12 hours after a person was brought to a 
police station or other investigative agency; c) determined time of starting communication between 
a prisoner and defender, which did not coincide with the moment of arrest and established a period 
for further communication between a prisoner and defender.

It was inevitable to recognize impugned norms unconstitutional as they caused violation of con-
stitutional rights. However, the Court was aware that these norms, like majority of norms in the 
criminal procedure law, are continual and they can be used any time for a wide range of persons. 
That is why it is necessary to have relevant adjustments and regulations. Legal vacuum which may 
occur in these cases may enable an adjudicator to abuse his/her powers and cause human rights 
violations. Although Articles 18 and 42 of Georgia’s Constitution contains relevant safeguards, the 
legislative norms prescribed in detail are necessary to make them effective. These legislative norms 
give an adjudicator clear and sufficient information about when, how and on what grounds he/she 
should act. After the recognition of the impugned norms as unconstitutional, the constitutional and 
legislative norms may not have been sufficient for the protection of rights and for reaching public 
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aims. For this reason, the Court gave an adjudicator reasonable time (3 months) for adjustments. 
The 3rd paragraph of the resolution part of the decision stipulates that, “3.3. Parliament of Geor-
gia should be asked to develop and introduce relevant changes in the Code of Criminal Procedure 
Law of Georgia before 1 May 200316, taking into account the motivation and resolution parts of the 
present decision”. However, it is unclear whether the Court meant to preserve legal effects for the 
unconstitutional norms until new norms would be adopted, as it did in the above said decision. All 
the more so, the Court did not point to the unconstitutional normative act becoming void in the 
resolution part. Interestingly, the Court’s present act, as it has been noted, does not contain any 
indication of the suspension of the decision’s execution and the norm establishing such authority. 

We believe that these examples demonstrate the need for the regulation of the problem on a 
legislative level, seeing that the 3rd paragraph of Article 25 of the Organic Law of Georgia on Con-
stitutional Court can not serve as a normative foundation for the said problem. Besides, it is a fact 
that the Court in both cases tried to avoid negative results. 

Counterbalances of the recording notices in the decision N1/3/136 adopted on 30 December 
2002 were: a) recognition of the norms violating human rights as constitutional in order not to let a 
decision for a certain period (until legislators adopt new changes) to violate other or same persons’ 
rights/public interests; or b) inevitable violation of human rights or public interests as a result of the 
norms recognized as unconstitutional becoming void during time limits determined by law.

Logically, the Court cannot face such challenges, and its decisions cannot cause violations of hu-
man rights or public interests. When the Court reaches a conclusion that a norm is unconstitutional 
after balancing private and public interests drawing on a principle of proportionality, it must strike 
it as unconstitutional otherwise it will violate the Constitution. However, such correct decision must 
not produce more serious problems concerning human rights and public interests.

Although the Constitutional Court practically postponed the stages of adoption of a decision and 
cease of legal effect of a normative act on the grounds of postponement of execution of a decision, 
for which it did not have legal grounds, we believe that such approach may partially be one of the 
reasonable ways for solving the problem. For example, in extreme cases, the Court (when after rec-
ognizing a norm unconstitutional, a new norm is necessary for a concrete legal relations to be regu-
lated because neither the Constitution nor other laws provide with sufficient normative grounds 
for regulating the legal relations in conformity with the Constitution. On the other hand rejecting 
such legal relations before a new adjustment is approved raises chances that these concrete human 
rights/public interests will be violated) must be authorized by law to defer the cease of legal effect 
of the unconstitutional norm until a new norm is approved, only after it is convinced through bal-
ancing the interests that cease of legal effect of the unconstitutional norm at the moment of prom-
ulgation of a decision will produce more serious results than operation of the impugned unconsti-
tutional norm. It must be noted that these changes will not come into force without corrections of 

16 N2/3/182, 185, 191 decision adopted on 29 January 2003 in a case “Citizens of Georgia: Phiruz Beriashvili, Revaz Jimsherashvili and 
Public Defender of Georgia v. Parliament of Georgia.”
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the 2nd paragraph of Article 89 of the Constitution; b) in addition, since granting this authority to 
the Court means further legalization of human rights violations through applying unconstitutional 
norms and violation of those constitutional rights for protection of which this norm was recognized 
unconstitutional, additional relevant safeguards should be created for the period from the recogni-
tion of a norm as unconstitutional until it loses legal effect to ensure restitution of human rights and 
damages. 
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    INTRODUCTION 

In general, a constitution is perceived as a legal form of a society’s self-manifestation, the natural 
result of its past and a cultural phenomenon.1 Taking this premise into account, the legislative ar-
rangement regulating person-state relations is part of a national juridical (though not limited to) 
culture and one of its determining factors. In this regard, Georgia’s present legislation that regulates 
freedom of religion is an interesting example. 

In compliance with Chapter 16 (Articles 142, 143 and 144) of Georgia’s first Constitution of 21 
February 1921, “Church and State shall be separate and independent. No religion shall enjoy privi-
lege. Expenditures from the State Treasury and the funds of local self-governance bodies for reli-
gious purposes shall be prohibited.”

In compliance with Chapter 9 of Georgia’s second Constitution of 24 August 1995: “The state shall 
declare complete freedom of belief and religion, as well as shall recognise the special role of the 
Apostolic Autocephalous Orthodox Church of Georgia in the history of Georgia and its independ-
ence from the state. The relations between the state of Georgia and the Apostolic Autocephalous 
Orthodox Church of Georgia shall be determined by the Constitutional Agreement. The Constitu-

1 Starting from 1982 a concept of “Constitutional studies” pertaining to a kind of “Culture research” has been developed. Habärle, Peter: 
Das europäische Georgien, Speech at the Javakhishvili State University on the occasion of awarding doctorate degree honoris causa (10 
March 2009). Jahrbuch des öffentlichen Rechts der Gegenwart. 58, 2010, S. 409-411.

* LL.M (HU Berlin, Germany), Bachelor and Magister of Law, Iv. Javakhishvili Tbilisi State University (TSU, Tbilisi, Georgia), Ph. D. Candi-
date, Humboldt-University of Berlin (HU Berlin, Germany).
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tional Agreement shall correspond completely with universally recognised principles and norms of 
international law, in particular, in the field of human rights and fundamental freedoms.” 

Two similar provisions – from the first and the second (current) Constitutions respectively- de-
scribe two dramatically different realities in the field of freedom of religion. Georgia’s post-Soviet 
juridical and political reality, as distinct from the beginning of the 20th century, seems relatively de-
secularised. But what is the actual juridical reality? The aims of the present article, given the scale 
and standard parameters of the issue in question, are to analyze those Georgian norms and Europe-
an standards that define forum externum of freedom of religion as well as to identify lacunae in the 
present legislation, draft proposals for eradicating the lacunae and to intensify discussions on the 
subject. Using comparative-legal and systemic-logical methods, the article randomly reviews legal 
norms applied within the EU as well as legislative models of relationship between religious associa-
tions and the States; also, the problems of inter-relations between secularism and post-secularism, 
political ethics and so-called official theology. The article also analyses the legislative scheme under-
lying Georgian norms that regulate inter-relationship between the State and religions associations. 

1. PRESENT MODELS OF LEGISLATIVE RELATIONS BETWEEN THE STATE AND 
CHURCH

At present, there are three classical models of State-Church inter-relationship defined by modern 
constitutional-legislative doctrine, these are2:

a) The State church or dominant church3 model wherin institutional and functional inter-rela-
tionship exist between the State and the dominant religious entity, for example, the UK, Finland, 
Denmark, Greece and several cantons of Switzerland. 

b) The second is the model of separation of religious entities from the State. This model implies 
that religion, as a societal phenomenon, belongs only to the private field and religious associations 
co-exist in the form of legal entities of private law. This model can be found in the Netherlands, 
Ireland, France, the USA, etc. 

2 The division of inter-relationship between state authorities and religious associations into three classical types based on the peculiarities 
of legal and religious traditions of each country is conventional. For example, in Ireland, the state and church are independent from each 
other; however, the Roman Catholic Church considerably dominates in several areas. Unruh, Peter, Religionsverfassungsrecht, Baden-
Baden 2009, S. 312. 
3 References to the use of the above model only in case of institutions belonging to the Christian denominations are logical and defined 
by the European cultural-historic context. Historically, the level of presence of non-Christian religions in the EU has been considerably 
limited. Roberts, Gerhard (Editor). The State and Church in the EU Member States, The Second Edition, 2011, p. 665 
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c) The third is the model of cooperation between the state and religious associations. Such co-
operation takes place when a neutral state, in terms of religion, perceives religion and religious 
associations in a positive context, cooperates with them and grants them special legal status, for 
example, Spain, Portugal, Belgium, Luxembourg, Austria, Italy and Germany. The forms and scale 
of cooperation are different in each specific case, mainly, in terms of financing religious associa-
tions and style of cooperation in the field of education. This model of cooperation is perceived as 
a moderate model of separation which combines institutional separation with various forms and 
opportunities of cooperation.4

In general, there are two forms in which a religious association can be institutionalised: it can 
be registered as a Non-entrepreneurial (non-commercial) Legal Entity of Private Law (hereinafter 
NLEPL) and as a Legal Entity of Public Law (hereinafter LEPL). In some states there is no provision for 
registering a religious association as a specific legal association or as a legal entity per se. However, 
there are legal mechanisms for their integration into the national legal system (eparchies, attorneys, 
etc.). A religious association registered as LEPL differs from other entities in the following three 
features: it does not execute public governance, as an organisation is not part of official state bod-
ies and is not subordinated to state authorities. The difference between the two statuses – NLEPL 
and LELP ‒ is, mainly, in a better system of financing and a better legal status. A religious entity 
registered as LELP, as a rule, executes special educational and public functions.5 In a system where 
registration as both entities is permitted, the difference between their statuses is counterbalanced 
by the legislative format and legislative environment which is favourable and equally acceptable to 
all religions.6

Parallel to the standard division of legal inter-relationship between the state and religious asso-
ciations into three forms, there exists a thesis concerning a two-stage model of inter-relationship 
between religious associations and state authorities. According to the two-stage model, the state, 
while regulating the religious sphere, guarantees the right to the freedom of religion by ensuring 
individual and collective or corporate rights as a fundamental right at the constitutional level (stage 
one) and, at the next stage, creates specific legal and institutional resources, conforming to the na-
tional cultural and legal traditions, to exercise freedom of religion (the second stage). 

The legal guarantees for exercising freedom of religion in the legal environment of EU are created 
within the abovementioned two-stage system.7

4 Korioth, Stefan, Freiheit der Kirchen und Religionsgemenschaften, in: Merten, Detlef/Papier, Hans-Jürgen Hrsg., Hanbuch der Grun-
drechte, Heidelberg 2011, S. 620.
5 For certain types, see Roberts, Gerhard (Editor) The State and the Church in the EU Member States, The Second Edition, 2011
6 Walter, Christian, Religions- und Gewissensfreiheit, in: Grote, Rainer/Marauhn, Thilo (Hrsg.), Konkordanzkommentar zum europäischen 
und deutschen Grundrechtsschutz, Tübingen 2006, S. 860 ff.
7 Unruh, Peter, Religionsverfassungsrecht, Baden-Baden 2009, S. 321 ff.
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2. CERTAIN ASPECTS OF INSTITUTIONALIZATION OF RELIGIOUS 
ASSOCIATIONS IN THE EU

As a rule, freedom of religion8 implies freedom of recognition or non-recognition of a religion, 
freedom of allowing non-disclosure of information about one’s religious belief or of the right to 
change religion. This also includes the right to take or not take part in religious rituals either alone 
or together with other members of a religious community, and the right to serve a certain religion 
in words/deeds or to propagate.9

Freedom of religion, together with other fundamental rights, is provided by Article 6 of the 
Founding Treaties of the European Union, which, referring to the standard guranteed by the Eu-
ropean Convention on Human Rights of the Council of Europe, defines the minimum standard of 
Human Rights’ protection within the EU.10 The articles that specifically refer to the right to freedom 
of religion are Article 9 of the European Convention,11 Article 10 of the EU Charter of Fundamental 
Rights,12 Part 1 of Article 21,13Article 22 ,14 etc.15 

8 In the jurisdiction of the European Court for Human Rights no unambiguous and specific definition of freedom of religion has been 
elaborated so far. Walter, Christian, Religions- und Gewissensfreiheit, in: Grote, Rainer/Marauhn, Thilo (Hrsg.), Konkordanzkommentar 
zum europäischen und deutschen Grundrechtsschutz, Tübingen 2006, S. 838 ff.
9 Meyer-Ladewig, Jens, EMRK – Europaische menschenrechtskonvention, Handkommentar, 3. Aufl., Baden-Baden 2011, S.228 ff. 
10 Treaty of European Union (TEU), Article 6: “1. The Union recognises the rights, freedoms and principles set out in the Charter of Funda-
mental Rights of the European Union of 7 December 2000, as adapted at Strasbourg, on 12 December 2007, which shall have the same 
legal value as the Treaties. The provisions of the Charter shall not extend in any way the competences of the Union as defined in the Trea-
ties. The rights, freedoms and principles in the Charter shall be interpreted in accordance with the general provisions in Title VII of the 
Charter governing its interpretation and application and with due regard to the explanations referred to in the Charter, that set out the 
sources of those provisions. 2. The Union shall accede to the European Convention for the Protection of Human Rights and Fundamental 
Freedoms. Such accession shall not affect the Union’s competences as defined in the Treaties. 3. Fundamental rights, as guaranteed by 
the European Convention for the Protection of Human Rights and Fundamental Freedoms and as they result from the constitutional tradi-
tions common to the Member States, shall constitute general principles of the Union’s law.“
11 The European Convention on Human Rights (ECHR), Article 9: “1. Everyone has the right to freedom of thought, conscience and religion; 
this right includes freedom to change his religion or belief and freedom, either alone or in community with others and in public or private, 
to manifest his religion or belief, in worship, teaching, practice and observance. 2. Freedom to manifest one’s religion or beliefs shall be 
subject only to such limitation as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the 
protection of public order, health or morals, or for the protection of the rights and freedoms of others.”
12 Charter of Fundamental Rights of the European Union (CFREU) Article 10 (Freedom of thought, conscience and religion): “1. Everyone 
has the right to freedom of thought, conscience and religion. This right includes freedom to change religion or belief and freedom, either 
alone or in community with others and in public or in private, to manifest religion or belief, in worship, teaching, practice and observance. 
2. The right to conscientious objection is recognised, in accordance with the national laws governing the exercise of this right.” 
13 Charter of Fundamental Rights of the European Union (CFREU) Article 10 (Freedom of thought, conscience and religion): “1. Everyone 
has the right to freedom of thought, conscience and religion. This right includes freedom to change religion or belief and freedom, either 
alone or in community with others and in public or in private, to manifest religion or belief, in worship, teaching, practice and observance. 
2. The right to conscientious objection is recognised, in accordance with the national laws governing the exercise of this right.”
14 Charter of Fundamental Rights of the European Union (CFREU) Article 21, Section 1 (Non-discrimination): 
 “Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, 
political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be prohibited.”
15 For example, Aricle 14 part 3 of the Charter protects the free will of parents to provide their children with general education in conform-
ity with their religious belief etc. Charter of Fundamental Rights of the European Union (CFREU), Article 14, Section 3 (Right to education): 
“The freedom to found educational establishments with due respect for democratic principles and the right of parents to ensure the 
education and teaching of their children in conformity with their religious, philosophical and pedagogical convictions shall be respected, 
in accordance with the national laws governing the exercise of such freedom and right.”
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In compliance with articles 5 and 6 of the EU Foundation Treaties,16 the EU institutions have no 
competence for elaborating mechanisms for ensuring freedom of religion within the EU member 
States17. The Treaty on European Union (TEU), Article 4, Section 2 says, “The Union shall respect 
the equality of Member States before the Treaties as well as their national identities, inherent in 
their fundamental structures18, political and constitutional,19 inclusive of regional and local self-gov-
ernment.” The national identities comprise constitutional order, including the constitutional and 
legal formats ensuring freedom of religion at the national level, which, given the diverse historical 
context of legal cultures, creates conditions for coexistence of religion and the State in all the three 
forms within the single European space. In this context, Article 17 of the Treaty of the Functioning of 
the EU20 says, “The Union respects and does not prejudice the status under national law of churches 
and religious associations or communities in the Member States. Recognising their identity and 
their specific contribution, the Union shall maintain an open, transparent and regular dialogue with 
these churches and organisations.” Article 19 of the same Treaty substantiates inadmissibility of 
discrimination based on gender, racial or ethnic origin, religion or belief, disability, age or sexual 
orientation, and the right of EU bodies, within the limits of the powers conferred by them upon 
the Foundation Treaties, to combat discrimination.21 The Preamble to the Framework Convention 
for the protection of National Minorities22 also contains a very interesting provision that the States 
signatories to the Convention and the member States of the Council of Europe sign the Convention 
considering an ethical obligation that says, “a pluralist and genuinely democratic society should 
not only respect the ethnic, cultural, linguistic and religious identity of each person belonging to a 

16 Korioth, Stefan, freiheit der Kirchen und Religionsgemeinschaften, in: Merten, Detlef/Papier, Hans-Jürgen (Hrsg.), Hanbuch der Grun-
drechte, Heidelberg 2011, S. 637-661.
17 This does not imply specific EU directives and resolutions which, depending on the sphere they regulate, make only indirect references 
to religious associations. E.g. According to one of the EU directives, a radio programme which broadcasts a religious sermon which is less 
than 30 minutes, cannot be broken up for a commercial. Such examples are numerous. Unruh, Peter, Religionsverfassungsrecht, Baden-
Baden 2009, S. 324 ff.
18 Treaty of European Union (TEU), Article 4, Section 2: “The Union shall respect the equality of Member States before the Treaties as 
well as their national identities, inherent in their fundamental structures, political and constitutional, inclusive of regional and local self-
government.”
19 Unruh, Peter, Religionsverfassungsrecht, Baden-Baden 2009, S. 322.
20 Treaty of European Union (TEU), Article 6: “1. The Union recognises the rights, freedoms and principles set out in the Charter of Funda-
mental Rights of the European Union of 7 December 2000, as adapted at Strasbourg, on 12 December 2007, which shall have the same 
legal value as the Treaties. The provisions of the Charter shall not extend in any way the competences of the Union as defined in the Trea-
ties. The rights, freedoms and principles in the Charter shall be interpreted in accordance with the general provisions in Title VII of the 
Charter governing its interpretation and application and with due regard to the explanations referred to in the Charter, that set out the 
sources of those provisions. 2. The Union shall accede to the European Convention for the Protection of Human Rights and Fundamental 
Freedoms. Such accession shall not affect the Union’s competences as defined in the Treaties. 3. Fundamental rights, as guaranteed by 
the European Convention for the Protection of Human Rights and Fundamental Freedoms and as they result from the constitutional tradi-
tions common to the Member States, shall constitute general principles of the Union’s law.”
21 Treaty of the Functioning of the European Union (TFEU), Article 19: 1. Without prejudice to the other provisions of the Treaties and 
within the limits of the powers conferred by them upon the Union, the Council, acting unanimously in accordance with a special legisla-
tive procedure and after obtaining the consent of the European Parliament, may take appropriate action to combat discrimination based 
on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.
 2. By way of derogation from paragraph 1, the European Parliament and the Council, acting in accordance with the ordinary legislative 
procedure, may adopt the basic principles of Union incentive measures, excluding any harmonisation of the laws and regulations of the 
Member States, to support action taken by the Member States in order to contribute to the achievement of the objectives referred to in 
paragraph 1.
22 Framework Convention for the protection of National Minorities, 1. II. 1995. Georgia is a signatory to the Convention. The Convention 
came into force in Georgia on 1 April 2006.
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national minority, but also create appropriate conditions enabling them to express, preserve and 
develop this identity.”23 

Freedom of religion at regional and global level is protected by a number of international legal 
acts. For example, in Africa the African Charter on Human and Peoples’ Rights is applied at the 
regional level.24 The American Convention on Human Rights covers almost all of the American con-
tinent.25 At the local level, the European Convention on Human Rights adopted by the Council of 
Europe and the documents of the OSCE are in force. At the global level, the Universal Declaration of 
Human Rights (UDHR), adopted by the United Nations General Assembly26 as well as the The Decla-
ration on the Elimination of All Forms of Intolerance Based on Religion or Belief27, the International 
Covenant on Civil and Political Rights28 are in force. 

3. THE RELIGIOUS - PHILOSOPHICAL NEUTRALITY OF STATE AUTHORITIES 

In conformity with the provisions of Article 9 and 11 of the European Convention of Human 
Rights, religious entities have the right to be registered as legal entities in conformity with the na-
tional legislations of the member States.29 While recognizing and registering religious associations, 
state bodies have an obligation to adhere to the principle of neutrality which implies inadmissibility 
of ascribing themselves to any religious entity based on their philosophy.30 If domestic legislation 
provides for registering religious associations as legal entities, the authorities are responsible for 
ensuring equal legislative conditions for all religious associations so that they acquire a relevant 
status.31 In such circumstances, the State acts as a religiously neutral subject whose aim is to ensure 
normative standards for harmonious coexistence of religious associations while eusuring adherence 
to the principle of tolerance. 

23 Framework Convention for the protection of National Minorities: “The member States of the Council of Europe and the other States, 
signatories to the present framework Convention, [...] Considering that a pluralist and genuinely democratic society should not only 
respect the ethnic, cultural, linguistic and religious identity of each person belonging to a national minority, but also create appropriate 
conditions enabling them to express, preserve and develop this identity...”
24 The African Charter on Human and Peoples’ Rights, in force from 21 October 1986.
25 American Convention on Human Rights, O.A.S.Treaty Series No. 36, 1144 U.N.T.S. 123, entered into force on July 18, 1978.
26 The Universal Declaration of Human Rights (UDHR), adopted by the United Nations General Assembly (10 December 1948 at Palais de 
Chaillot, Paris).
27 The Declaration on the Elimination of All Forms of Intolerance Based on Religion or Belief, adopted by the UNGA (resolution 36/55) on 
25 November 1981 .
28 The International Covenant on Civil and Political Rights (ICCPR), adopted by the United Nations General Assembly on December 16, 
1966, in force from March 23, 1976.
29 Meyer-Ladewig, Jens, EMRK – Europaische menschenrechtskonvention, Handkommentar, 3. Aufl., Baden-Baden 2011, S.230 ff.
30 See Decision of the European Court for Human Rights - 21.7.2008, 40825/98, Jehovah’s Witnesses v. Austria.
31 See Decision of the European Court for Human Rights - 12.3.2009, 42967/98, Löffelmann v. Austria.
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The European Convention on Human Rights and the Foundation Treaties of the EU do not give 
specific details for providing religious associations with institutional resources. The European Con-
vention on Human Rights is not based on any specific legislative model of relations between religious 
associations and the State. It is generally accepted that all the three legislative models of relations 
between religious associations and the State satisfy the provisions of the Convention with regard to 
ensuring freedom of religion.32 Articles 14, in combination with Article 9 of the Convention, with a 
focus on inadmissibility of religious discrimination, creates a certain basis for the member States to 
ensure selection of institutional formats for religious associations through their national legislations. 

The European Court of Human Rights has not elaborated an unambiguous concept of religious 
neutrality so far.33 The principle of neutrality is defined by a common European historic context and 
is based on the normative concepts engrained in the domestic legislations of the member States, 
which, in turn, given the examples of Great Britain and France, are quite often extremely ambivalent. 

The issues of how and in what conditions the religious neutrality of state authorities may be de-
fined, and whether it can be based on the concept of strict separation between State and church are 
disputable in the present constitutional studies.34 The only view that is considered axiomatic is that 
during disputes between religious associations, the State, in general, has an obligation to be neutral.

It has been observed in the jurisdiction of the European Court of Human Rights that religious 
associations are trying to justify state neutrality by substantiating the need to have equal level of 
freedom of religion (principle of equality). In its judgments, the European Court of Human Rights 
justifies state neutrality towards various religious beliefs by the general concept of freedom of 
religion rather than by inadmissibility of religious discrimination. The Court’s vision of the role of 
the State in a pluralist environment is that of a body that defuses confrontation, acting as a neutral 
arbiter combining diverse concepts: “However, in exersising its regulatory power in this sphere and 
in its relations with various religions, denominations and beliefs, the state has a duty to remain 
neutral and impartial. What is at stake here is the preservation of pluralism and the proper func-
tionning of democracy, one of the principle characteristics of which is the possibility it offers or 
resolving a country’s problems through dialogue, without recourse to violence, even when they are 
irksome”.35 In the above citation the Court describes the objective side of the principle of neutral-
ity. Notably, it justifies that neutrality is a normative component of freedom of religion as the fun-
damental right; also, it is a certain ethical principle through which freedom of religion is regarded 
as a fundamental right. 

32 Walter, Christian, Religions- und Gewissensfreiheit, in: Grote, Rainer/Marauhn, Thilo (Hrsg.), Konkordanzkommentar zum europäischen 
und deutschen Grundrechtsschutz, Tübingen 2006, S. 859 ff.
33 Ibid, p 891 
34 Ibid.
35 See the Decision of the European Court of Human Rights - 13.12.2001, 45701/99, Metropolitan Church of Bessarabie and others v. 
Moldova; Zittiert in: Walter, Christian, Religions- und Gewissensfreiheit, in: Grote, Rainer/Marauhn, Thilo (Hrsg.), Konkordanzkommentar 
zum europäischen und deutschen Grundrechtsschutz, Tübingen 2006, S. 892;
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Article 9 of the European Convention of Human Rights confers not only negative (impartiality, 
neutrality, non-interference into internal matters of religious associations) but also positive obliga-
tions which are aimed at protecting freedom of religion from third parties on the member states of 
the Council of Europe. 36

4. Secularism, post-secularism, political ethics and official theology

A modern typology of forms of state governance is often perceived as a logical outcome of secu-
larization.37 Secularization itself is perceived as decline in the importance of religion, the return of 
religion into personal, private sphere, the institutional and constitutional separation of state and 
religion.38 There are several types of secularism.39 In general, the process of secularization is divided 
into three stages:

a) The Middle Ages, the break up of unity between state and church;

b) Religious infightings and state absolutism when religious uniformity gave way to religious plu-
ralism; 

c) Natural law, Enlightenment and French Revolution which led to ensuring the freedom of reli-
gion as a normative basic right.40

The process of separation of civil and religious authorities became stronger in the period of Ref-
ormation (1517 – 1648), even though the legal literature often notes41 that the Reformation brought 
the development of principle of neutrality within the framework of two Christian confessions rather 
than the recognition of religious freedom.

First germs of modern religious law appeared as early as in the second half of the 16th century. 
In his well-known work, Les six livres de la République (published in 1576) which was inspired by 
impressions of the St. Bartholomew’s Day massacre (1572), Jean Bodin (1529-1596) emphasizes a 
special importance of state sovereignty and formulates a new concept of its legitimacy: the aim of 
the state is not to fight for the establishment of religious truth but to establish order that will en-
able citizens to coexist peacefully.42 This latter aim, according to Bodin, requires the concentration 
of power exclusively in a monarch’s authority.

Development of the idea of sovereignty gave birth to a new concept about subordinating reli-
gious authority to earthly (state) authority. This concept, which was easier to realize in France of the 

36 See the Decision of the European Court of Human Rights - 3.5.2007, 71156/01, Members of Gldani Congregation of Jehova’s Witness 
and 4 others v. Georgia.
37 Walter, Christian, Religionsverfassungsrecht, Tübingen 2006,, S. 23 ff.
38 Polke, Christian, Öffentliche Religion in der Demokratie, Leipzig 2009, S. 33.; Casanova, Cosé, Chansen und Gefahren öffentlicher Reli-
gion. Ost- und westeuropa im Vergleich, in: O. kallscheuer (Hrsg.), das Europa der Religionen, Frankfurt/M., 181-210.
39 For various types of secularism see Reid B. Locklin. The Many Windows of the Wall. Review of Constitutional Law, V, 2012, pp. 88-112.
40 Walter, Christian, Religionsverfassungsrecht, Tübingen 2006, S. 23 ff.
41 Ibid.
42 Ibid., see also Bodin, Jean, Sechs Bücher über den Staat“, Buch I-III, München 1981, 11 ff.
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17th century43, given the political role of the Catholic Church of France, as compared to the legal real-
ity of England of that time, is reflected in the political philosophy of Thomas Hobbes (1588-1679).44 
In his Leviathan, Hobbes argues that a state seeking to establish universal peace cannot tolerate a 
rival – a parallel power in the form of religious authority of church.

Hobbes’ idea of unlimited sovereignty could not ensure modern standards of freedom of religion. 
A modern concept of religious freedom was developed in the Age of Enlightenment in parallel with 
the growing tendencies of pluralism and individualization of public space.45 Against the backdrop of 
the doctrine of state sovereignty and the secularization of state goals resulting from the Enlighten-
ment, the freedom of individual religion was accentuated. Legal literature often notes that Hobbes’ 
ideas ensured the principle of tolerance on the level of only one of components of the religious 
freedom – that of forum internum.

As regards a more elaborated formula of the principle of tolerance, John Locke’s (1632-1704) “A 
Letter Concerning Toleration”, and Pierre Bayles’ (1647-1706) works are seen as first attempts to 
substantiate religious tolerance. Locke argues about the necessity to exercise principle of tolerance 
towards those who “think differently” although he, in contrast to Bayles, does not include atheists 
and Catholics among them.46 Because of this very factor Locke’s liberalism is often referred to as 
theistic liberalism in American literature.47

Opinions about church and state relationship can also be discerned in Voltaire’s (1694-1778) 
works,48 which though speaking about the necessity of separation of state and religion still tended 
to believe in the need of state religion provided that the principle of tolerance was ensured. In a 
similar vein, Montesquieu (1689-1755) in his work De l’Espirit des Lois argued that state and reli-
gious interests could coincide. Montesquieu replaced the term “church” with the term “religion”, 
portrayed religion as a social phenomenon, and recognized the supremacy of the principle of toler-
ance. Institutionalization of religion remained an open issue in Montesquieu’s work as well.49

A concept of civil religion provided by Jean-Jacques Rousseau (1712-1778) in his extensive work, 
Du Contrat Social, which relies on the theory of social contract, is interesting.According to him, 
rights handed over to the sovereign include only values which serve the public welfare, including 
the right of every citizen to have religion as the inspiration for their own civil obligations.50

43 Walter, Christian, Religionsverfassungsrecht, Tübingen 2006, S. 30 ff.
44 Ibid., see also Hobbes, Thomas, Leviathan, Frankfurt 1984, 39. Kapitel, 357 ff.
45 About these two phenomena and about individual freedom see Kant, Immanuel, Metaphysik der Sitten, Einleitung in die Rechtslehre, B.
46 Walter, Christian, Religionsverfassungsrecht, Tübingen 2006, S. 41 ff.; About positions of Locke and Bayles, see Dunn, J., The Claim to 
Freedom of Conscience: Freedom of Speech, Freedom of Thought, Freedom of Worship?, in: Grell, O/Israel, J.I/Tyacke, N., From Persecu-
tion to Toleration – The Glorious Revolution and Religion in England, Oxford 1991, 171-188.
47 Ibid.
48 See, Pomeau, René, La religion de Voltaire, 2. Aufl., Paris 1994.
49 Walter, Christian, Religionsverfassungsrecht, Tübingen 2006, S. 59 f.;
50 Ibid., pg. 61
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Works by Locke, Voltaire and Rousseau laid a foundation for the development of the idea of indi-
vidualization of religion. The next stage, the 19th century, saw the perception of religion as a social 
phenomenon and establishment of sociology of religion as a scientific discipline by Max Weber 
(1864-1920) and Émile Durkheim (1858-1917).51

Individualization of religion and secularization of public space, resulting from the Enlightenment, 
conditioned the establishment of different (considering historical and cultural modifications) insti-
tutional resources (E.g. Laicism in France, cooperative model in Germany, Anglican Church in Britain 
led by the monarch, Evangelical Lutheran Church in Denmark, etc) which continue to coexist to 
date in a globalized uniform legal space of European Union and Council of Europe.52 An individual, 
a society and a state represent those three phenomena, whose legal relationship with each other is 
conceptually inexhaustible and develops constantly.

The so-called post-secular society is seen as the next step of secular society, in which53 the forum 
internum of religious freedom as well as the capacity of its implementation (institutional resources 
of the religious freedom are established), forum externum, are protected, discussion is focused on 
separate details of admissibility of restriction of religious freedom, and of ensuring the principle 
of equality in practice. A format of legal system in which the freedom of religion is protected as a 
fundamental freedom is conditioned by three characteristics viz. the role of religion in post-secular 
society; internationalization of religion law; and finally, regulation of freedom of religion, not on 
the ground of inevitability of cultural assimilation but the necessity to create a free space aimed at 
protecting and ensuring a practical possibility to have a religious life.54

With regard to the principle of tolerance, John Rawls (1921-2002), in his monographs A Theory 
of Justice and The Law of Peoples, provides an interesting version of standards of political ethics55 of 
modern democracy which is often criticized.56 According to Rawls, the basis of collective coexistence 
of citizens in secular and liberal societies is not Kant’s moral autonomy but a political autonomy as 
the legal freedom and the right to equal political participation. In Rawls’ view, political autonomy 
is also a normative concept which implies moral willingness of citizens to create conditions of fair 
coexistence to each other as to individuals (to offer to and accept from one another). Rationalism 
of the principle of fairness is expressed in the ability of citizens to offer one another such condi-
tions which can be realized in a pluralistic society. A concept of social unity instead of antagonistic 
pluralism is an idea which, in Rawls’ view, is realized not in metaphysical but political liberalism. In 
his opinion, a hermeneutical objective of political philosophy is revealed in rational political liberal-
ism which includes the obligatoriness of the political concept of fairness without considering “indi-

51 Ibid., pg. 67
52 Polke, Christian, Öffentliche Religion in der Demokratie, Leipzig 2009, S. 29 ff.
53 Habermas, Jürgen, Glauben und Wissen, Frankfurt 2001, S. 13.; Walter, Christian, Religionsverfassungsrecht, Tübingen 2006, S. 607 ff.
54 Ibid.
55 Political ethics, in this case, involve ethical composition of normative criteria of institutionalization of political order, political activity 
and political decision making process.
56 Kaufmann, Matthias, Moderne Demokratie zwischen Institution und Instruktion, in: Jahrbuch für Recht und Politik, Band 19, S. 3-18.
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vidual truths” of citizens (a normative obligation without the necessity to prove fairness within the 
boundaries of “individual truths” of citizens is a sort of paradox).

As regards “political theology,” this as a term articulates traditions of Hellenic philosophy in the 
form of Stoicism. One of the types of political theology is Martin Luther’s (1483-1546) classical 
theory about the existence of two kingdoms (heavenly and earthly) and consequently, the separa-
tion of political status of state and church. A modern formation of political theology is the so-called 
public theology, the first attempt of whose definition is seen in the United States.57 The concept of 
public theology implies that even though forms of expression of public theology may not coincide 
with each other because of diversity of social context, it still has a common feature which, in turn, 
rests on the belief in a special public function of church and theology.58 Public theology tries to de-
velop an integrated concept of Christian ethics which is directed not towards clergy but the society, 
the civil sector. Integrated ethics does not imply de-sacralization or disregard of Christian ethics, but 
includes an official strategy according to which the church ensures its role in society not with the 
aim of establishing or strengthening monopolistic authority but for reintegrating its ethical and en-
lightening resources into pluralistic social spaces through policy of tolerance towards fair, impartial, 
and diverse opinion, based on the principle of tolerance. Public theology is often called a process of 
“self-secularization.” An ethical standard described by public theology can be realized within all the 
three legal and political systems of religion-state relationship. One may say that public theology is a 
sort of utilitarian concept which relies on ethical and rational projection of the principle of fairness 
and is implemented based on political and social consensus.

4. A GEORGIAN MODEL OF INSTITUTIONALIZATION OF RELIGIOUS 
ASSOCIATIONS 

Provisions that define the legal status of religious associations create an individual format of ex-
ercising religious freedom (forum externum) in the national legal space. In this regard, the Georgian 
legislation is marked with peculiarities.

The freedom of religion as a fundamental right is protected by Article 19 of the Constitution of 
Georgia of 24 August 1995.59 Article 14 prohibits any discrimination on religious grounds. In Article 
9 of the Constitution, the state recognizes the freedom of belief and religion and separates the 
church from the state. According to Article 9, Orthodox Christianity is not a state religion although, 

57 Körtner, Ulrich H.J., Politische Ethik und Politische Theologie, in: Jahrbuch für Recht und Politik, Band 19, S. 28.
58 Ibid.
59 There is an opinion that Article 24 of the Constitution protects forum internum of religion. About this issue see Vakhushti Menabde, 
Freedom of Religion – Where to Find It?; Review of Constitutional Law V, 2012, pg. 121-137.



Tinatin Erkvania

30

in contrast to other religions and religious associations, it enjoys a special legal status. The status 
of Orthodox Christianity is regulated by the Constitutional Agreement of 14 October 2002 between 
the State of Georgia and the Apostolic Autocephalous Orthodox Church of Georgia, which is the 
highest legal normative act in the hierarchy of Georgian legislative acts.60 

Apart from the Constitution itself and the Constitutional Agreement (which defines the status of 
the Orthodox Christian Church alone), the only normative act in Georgia which deals with a legal 
aspect of relationship between the state and religious associations is the Civil Code of Georgia. Arti-
cles 1509 and 1509’ of this Code introduce a legal innovation which was integrated in the Civil Code 
on 5 July 2011 through a well known law on Amendments to the Civil Code of Georgia.61 This law 
contains only two articles, modifying paragraph 1 of Article 150962 and adding Article 1509’63 to the 
Code, which defines the rule of registration of religious associations.

With the amendments made to the Civil Code of Georgia, religious associations are given an op-
portunity to obtain a status. Even though under the Constitutional Agreement the state recognizes 
the Apostolic Autocephalous Orthodox Church of Georgia as a legal entity of public law,64 the status 
of other religious associations, which have already and will be registered as legal entities of public 
law, is not equalized with the status of the Autocephalous Orthodox Church for the following reasons:

60 Complete text of Constitutional Agreement is available on the official webpage of the Georgian Patriarchate: 
 http://www.patriarchate.ge/?action=kons_shet. 
61 Media often refers to it as the Law on Religious Associations which leads to misinterpretation.
62 The modified wording of paragraph 1, Article 1509 of the Civil Code of Georgia is as follows:
 “Article 1509. Legal Persons of Private and Public Law
 1. The following entities are deemed to be Legal Persons of Public Law as prescribed by the Civil Code:
 a. The state;
 b. Self-governments;
 c. Legal persons created by the state on the grounds of legislation or an administrative act that are not established in an organizational-
 juridical form defined under the Civil Code or under the Law on Entrepreneurs;
 d. State institutions and state foundations that are not created in accordance with the Civil Code or the Law on Entrepreneurs;
 e. Non-governmental organizations created on the grounds of legislation for accomplishment ofpublic objectives (political parties, etc.).
 f. The Apostolic Autocephalous Orthodox Church of Georgia, a legal entity of public law recognized under the Constitutional Agreement
 of Georgia;
 g. Religious associations envisaged in Article 15091 of this Code.”
63 Wording of Article 1509’
 “Article 1509’. Registration procedure of religious associations
 1. Religious associations can register as legal entities of public law.
 2. First paragraph of this article does not restrict the right of religious associations to register as non-profit (non-commercial) legal
 entities as defined by this Code, as well as to operate as non-registered unions as defined by this Code.
 3. Religious associations are registered by the National Agency of Public Registry - legal entity of public law operating within the field of 
 governance of the Ministry of Justice.
 4. The National Agency of Public Registry - legal entity of public law operating within the field of governance of the Ministry of Justice - is
 authorized to register as legal entity of public law the religious group, which has close historic ties with Georgia or which is recognized 
 as a religion by the laws of members states of the Council of Europe.
 5. The law on Legal Entity of Public Law does not apply to religious associations registered as legal entities of public law.
 6. The procedure for the registration of non-profit (non-commercial) legal entities extends to the registration of religious associations
  as provided by the first paragraph of this article and their powers are defined by the second chapter of the first section of this Code.”
64 Pursuant to paragraph 3, Article 1 of the Constitutional Agreement: “Church is a historically established public legal person – a full legal 
public person recognized by the State that exercises its activities according to the Ecclesiastical (Canon) Law, the Constitution of Georgia, 
the present Agreement, and Georgian legislation.”
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According to paragraph 5, Article 1509’ of the Civil Code of Georgia, the law on Legal Entity of 
Public Law does not apply to religious associations registered as legal entities of public law. Conse-
quently, apart from constitutional norms recognizing the religious freedom as one of the fundamen-
tal rights, the only legislative act which regulates status of religious associations is the Civil Code of 
Georgia in the form of two above mentioned articles (1509 and 1509’) and very general provisions 
of Title 1, Chapter 2 (general provisions about registration, representation and powers of a legal en-
tity). This means that concrete powers of religious associations registered as legal entities of public 
law are absolutely unclear when it comes to the realization of religious freedom. In particular, the 
issue of financing, details of relationship and/or cooperation with the state, issues concerning the 
military service of clergymen, the issue of ownership of religious buildings of corresponding reli-
gions existing in the territory of Georgia etc. Therefore, religious associations registered as legal en-
tities of public law do not differ in terms of powers from religious organizations which are registered 
as non-profit (non-commercial) legal entities except for their titles (legal entity of public law or non-
profit [non-commercial] legal entity), registration procedure and that classical modification which 
makes a legal entity of public law different from a non-profit (non-commercial) legal entity. Accord-
ing to modern legal practice, religious associations are registered as legal entities of public law with 
the aim of awarding special privileges to them, for cooperation with the state in certain segments or 
obtaining guarantees of financial security. In the case of Georgia this issue is not regulated.

As regards the Georgian Orthodox Church, its status65 is regulated relatively better by Article 9 of 
the Constitution and the Constitutional Agreement. For example, a religious servant is exempt from 
military service; the state, upon the agreement with the church, ensures the establishment of the 
institution of priests in armed forces, prisons and jails and adoption of relevant legal acts; the state 
and the church are authorized to implement joint social programs for population; property and 
other ownership rights of the church are protected by the law; the state recognizes any Orthodox 
church, monastery (whether operational or non-operational), and ruins thereof throughout the ter-
ritory of Georgia as well as land on which they are located as the property owned by the church; 
the state recognizes ecclesiastic treasure protected (in museums, vaults) by the state (except for 
those being in private ownership) as the property of the Church; the development, modification of 
curricula in educational institutions as well as appointment and release of teachers are carried out 
upon the submission of the Church; the Church gets annual financing from the state budget etc. 
The Law of Georgia on Legal Entity of Public Law, in its essence, does not apply to the Orthodox 
Church either. The Georgian Autocephalous Orthodox Church does not require registration. It is 
acknowledged as a legal entity of public law under the Constitutional Agreement – it already enjoys 
this status.

65 Examples of cooperation between the church and state are the agreement between the Apostolic Autocephalous Orthodox Church 
of Georgia and Ministry of Justice of Georgia in the sphere of re-socialization of probationers and non-prisoners (1 March 2006), the 
agreement between the Apostolic Autocephalous Orthodox Church of Georgia and Ministry of Justice of Georgia (20 April 2001), also, 
a memorandum of understanding of a joint commission of the Apostolic Autocephalous Orthodox Church of Georgia and Ministry of 
Education of Georgia. 
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Proceeding from the abovementioned, under the effective legislation, religious associations in 
Georgia (which do not include Georgian Autocephalous Orthodox Church for understandable rea-
sons) have three alternatives viz. to exist as legal entities of public law, as non-profit (non-com-
mercial) legal entities or as in the form of unregistered union. The latter does not constitute a legal 
entity. As regards the former two, the difference in the status of them in terms of realization of 
religious freedom does not exist within the Georgian legislation regulating institutionalization of 
religious freedom, except for a classical functional difference between legal entities of public law 
and non-profit (non-commercial) legal entities.

Another important issue which is interesting in the context of interrelation between the state and 
religious associations are the prerequisites for the registration of religious associations, defined in 
paragraph 4, Article 1509’ of the Civil Code of Georgia, which specifies that “the National Agency 
of Public Registry, a legal entity of public law operating under the Ministry of Justice, is authorized 
to register a religious group as a legal entity of public law, which has close historic ties with Georgia 
or which is recognized as a religion by the laws of the member states of the Council of Europe”. 
Since no clear-cut legal definition of religion exists in reality, the latter alternative in the quoted 
provision should probably be interpreted as a power of the National Agency of Public Registry to 
register the followers of those religions which are registered in the same form in the member states 
of the Council of Europe as a religious association. As regards another alternative, registration of 
a religious group having close historic ties with Georgia as a legal entity of public law, it is abstract 
and poses quite difficult dilemma for the National Agency of Public Registry (to establish the fact of 
historical ties of a religious group with Georgia) which is not charged with the task of searching and 
analyzing historical sources/ties. Consequently, Article 1509, which defines the prerequisites for the 
registration of religious groups as legal entities of public law, needs to be improved both in terms 
of its content as well as legislative technique. The status of religious associations should better be 
regulated separately, by a special law which will represent a better version in terms of legislative 
technique than the present scheme of regulation by two articles of the Civil Code.

Considering the abovementioned, the improvement is needed not only for Article 1509, but also 
for modern Georgian legal norms that regulate the relationship between the religion and state, 
which ensure the legal status of religious associations only nominally. At least three articles of the 
Constitution of Georgia speak about the freedom of religion and recognize the freedom of belief 
and religion but the standards of its realization (except for two articles of the Civil Code that regu-
late the registration process) are not specified in the legislation.
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CONCLUSION

All the three models discussed in this paper create a legal construction fragmented into three 
parts only nominally; to compile their separate characteristics is absolutely possible. It is difficult to 
fit the existing Georgian legislative scheme into any of the three models, especially considering that 
a legal format of realizing corporate freedom of religion by any other religious association, save the 
Orthodox Church in the Georgian legislation, does not contain anything else except the possibility to 
be registered in three organizational forms (legal entity of public law, non-profit -non-commercial- 
legal entity, and unregistered union). The existing scheme of financing the Orthodox Church, which 
does not envisage any financial control, also creates a weird system (budget funding does not apply 
to other religious associations under the existing legislation). In general, the issue of financing reli-
gious associations belongs to the sphere of intra-national autonomy of the state. Consequently, in 
defining a scheme of financing, the state must rely on two principles alone viz. state neutrality and 
tolerance. In this regard, the Georgian legislation is again mute about the regulation of financing or 
self-financing of religious associations (including the Orthodox Church). It seems that the registra-
tion of religious associations as legal entities of public law was aimed at establishing a Georgian 
scheme of institutionalizing religious freedom (forum externum), which, for its part, does not apply 
to anything else so far but the procedure of registration. Such legal vacuum is not even observed 
in any of legal models (state church, or dominant church) of Christian denominations recognized as 
state religions, which are described in this paper.

 In conclusion, it can be said that in the Georgian legal reality the issue of realization of corpo-
rate freedom of religion (meaning forum externum of religion, not forum internum) is absolutely 
undeveloped for religious associations except the Georgian Orthodox Autocephalous Church. In this 
regard, a Georgian legal scheme of relationship between the state and religion has serious short-
comings and they need to be improved through developing a new legal model of relations between 
the state and religious associations. The new model must be developed by taking into account the 
interests of all stakeholders (all religious associations/denominations represented in Georgia, in-
cluding the Georgian Orthodox Autocephalous Church), based on transparent dialogue and detailed 
analysis of all the three modern models of relationship between the state and religion through, at 
least, public discussions on the legislative proposals/drafts, with the broad involvement of Georgia’s 
multiethnic and multi-religious population.

The dominant role of Christianity itself (for example, the United Kingdom with state Anglican 
Church or Scandinavian countries with Evangelical Lutheran Church) is conditioned by the historic 
context which, similar to the French Laicism (distinct separation) or German cooperative model, is 
paradoxical in a modern pluralistic society, but, considering the pluralistic context of secularism it-
self, does not create contradiction within the effective legal standards of the European Union in the 
sphere of religious freedom (French Laicism as well as the existence of Vatican City, and the scheme 
of financing religious associations from the state budget etc, fit into the pluralistic understanding 
of secularism). The dominant role of Orthodox Autocephalous Church in Georgia can also be ex-
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plained by such historical and cultural conditions. There is no doubt that Christianity, from the very 
first centuries, played an exceptional role in establishing the Georgian statehoods and the cultural 
identity of the society. Consequently, the choice of Orthodox Christianity as a dominant religion 
by the majority of Georgian society is absolutely logical and understandable. A scale of realization 
of freedom of this choice must be counterbalanced by ensuring the principle of tolerance towards 
other religions in a pluralistic society, the principle which represents one of the important segments 
of both political and Christian ethics. Georgia has always been multi-denominational with reference 
to Christianity in the form of Georgian Orthodox Autocephalous Church and its personal “official 
theology,” which played a sort of balancing function in parallel with independent and secular state 
authority. In this regard, the post-Soviet Georgian narrative starkly differs from post-secular politi-
cal and legal reality of Jürgen Habermas,66 which must develop through the introduction of legal 
mechanisms in the Georgian legal system, ensuring corporate freedom of religion on the basis of 
reconsidering political and Christian ethics anew and separating powers of state and church (devel-
opment of a Georgian model based on one of European models or even, as a result of compilation 
of their features by taking into account of the Georgian cultural identity). In a renewed legal format, 
based on modern standards (principle of tolerance and state neutrality), it must be elaborated that 
the model of separation of religion and state which exists in the form of a political consensus histori-
cally existed. In this process a certain dominant role of Georgian Orthodox Autocephalous Church in 
its relationship with the state in cultural and educational spheres can even not be excluded, which 
also is in line with European standards of institutionalization of the freedom of religion in those 
countries the national culture of which historically rests on Christian values. 

66 Habermas, Jürgen, Glauben und Wissen, Frankfurt 2001, S. 13.; Walter, Christian, Religionsverfassungsrecht, Tübingen 2006, S. 607 ff.
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I would like to begin with a hypothetical, which in a few years may not be a hypothetical after 
all. I was at a conference at Google in 2007 and Andrew McLaughlin, then the head of public policy, 
said he expected that before long, Google will be asked to post online live feeds to all the public 
and private surveillance cameras in the world. If the feeds were linked and archived, then it would 
be possible to click on an image of anyone in the world and ubiquitously track their movements 
forward and backward in time, 24/7, for months or years.

A ubiquitous surveillance system like this is hardly implausible: it is easy to imagine public and 
governmental demand for it over the next few years, due to a combination of interest in social net-
working, voyeurism, and demand from national security agencies that insist that a linked camera 
system is necessary to protect us against terrorism.

If Google succumbed to the strong public demand and implemented an open-circuit television 
system, would it violate the Constitution? You might say that surveillance on Google poses no con-
stitutional issues at all. According to the Supreme Court, the Fourth Amendment, which protects us 
against unreasonable searches and seizures, and the First Amendment, which protects free speech, 
only regulate the state, and Google is a private corporation.

But maybe the state-action problem is not so simple. If the government used Open Planet to 
track citizens for national security purposes and the platform integrated both publicly and privately 

* Jeffrey Rosen is a professor of law at George Washington Law School. He is also legal affairs editor of The New Republic and a nonresi-
dent Senior Fellow at the Brookings Institution. He is a co-editor, most recently, of CONSTITUTION 3.0: FREEDOM AND TECHNOLOGICAL 
CHANGE (2011). His remarks, delivered on February 8, 2011, have been lightly edited and augmented in light of recent developments.
THE ROBERT L. LEVINE DISTINGUISHED LECTURE. Jeffrey Rosen, The Deciders: The Future of Privacy and Free Speech in the Age of Face-
book and Google, 80 Fordham L. Rev. 1525 (2012). Available at: http://ir.lawnet.fordham.edu/flr/vol80/iss4/1



Jeffrey Rosen

36

owned camera systems, then according to current doctrine, there might be enough of a hook to 
create a kind of state action and some sort of Fourth or First Amendment issue.

Let us imagine that the Supreme Court holds that police surveillance of random citizens on Goog-
le is, in fact, a search regulated by the Fourth Amendment. Would the Court require a warrant be-
fore the government can track someone’s movements on Google for a month? This is precisely the 
issue raised by United States v. Jones,1 the most important privacy case of the decade, which the 
Court recently decided. The question in that case was whether the police, without a valid warrant, 
could surreptitiously place a Global Positioning System (GPS) device on the bottom of someone’s car 
and monitor his or her movements, 24/7, for a month.2

The Court had the discretion, within the contours of existing doctrine, to rule any way it liked. On 
the one hand, the Court could have agreed with the Obama Administration, which came close to 
arguing in Jones that we have no expectation of privacy in public places. Three federal circuit courts 
took a similar position, and upheld the use of GPS tracking devices to monitor a person’s movement 
in a car, holding simplistically that such tracking is not a search because we have no expectation of 
privacy in our public movements.3 Because any of our neighbors or any member of the public could 
put a tail on us without implicating our Fourth Amendment protections, these courts have held, 
then virtual cameras can put a dragnet tail on us and survey all of our movements.

But this seems counterintuitive. Is it really possible that 24/7 surveillance of the public raises no 
Fourth Amendment issues? At the time of the framing of the Constitution, a far smaller invasion 
was held to be the paradigmatic example of a Fourth Amendment search ‒ namely, the decision by 
King George’s henchmen to break into the houses of colonists in search of the author of a seditious 
pamphlet.4 That inspired the Fourth Amendment principle that our “persons, houses, papers, and 
effects” that our personal papers should be immune from general fishing expeditions. The search of 
private desk drawers was a dramatic invasion of privacy, but surely the possibility of being tracked 
24/7 from door to door is an even greater invasion.

Justice Louis Brandeis, when evaluating the constitutionality of wiretapping, recognized that the 
invasion committed by listening in on a telephone conversation was so much greater in degree than 
even the general warrants that the framers feared. The Constitution had to be understood to take 
account of this new technology, he insisted, or else citizens would have less privacy in the age of 
the wires than they did at the time of the framing.5 Brandeis’s challenge becomes even more urgent 
when we are faced with the possibility of ubiquitous surveillance of our public movements in cars 
or on Google.

1 132 S. Ct. 945 (2012).
2 Id.
3 See United States v. Marquez, 605 F.3d 604, 609 (8th Cir. 2010); United States v. Pineda-Moreno, 571 F.3d 1212, 1214–15 (9th Cir. 2010), 
vacated, --- S. Ct. ----, No. 10-7515, 2012 WL 538278 (Feb. 21, 2012); United States v. Garcia, 474 F.3d 994, 997–98 (7th Cir. 2007).
4 See generally Entick v. Carrington, 95 Eng. Rep. 807 (K.B. 1765).
5 Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 HARV. L. REV. 193 (1890).
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In Jones, the majority opinion by Justice Antonin Scalia emphasized that the GPS surveillance was 
a search because the police had to trespass on Jones’s property interests when they attached the 
GPS device to his car. In a path-breaking concurring opinion, Justice Samuel Alito emphasized that 
there is a difference between long-term virtual surveillance, which requires a warrant, and short-
term surveillance, which does not. Alito seems to have been influenced by the visionary opinion 
of Judge Douglas Ginsburg, the D.C. federal court judge who ruled in Jones that the warrantless 
GPS surveillance was unconstitutional. Ginsburg properly rejected the implausible analogy between 
GPS surveillance and surveillance by neighbors by noting, “the likelihood anyone will observe” all 
of your movements over the course of a month is “effectively nil.”6 Ginsburg also emphasized that 
“prolonged surveillance reveals types of information not revealed by short-term surveillance, such 
as what a person does repeatedly, what he does not do, and what he does ensemble.”7

Let us now imagine that we are in the year 2025. It is possible that the Court might be more ambi-
tious, striking down 24/7 Google surveillance not only as an unreasonable search but also as a viola-
tion of the right to personal autonomy recognized in cases like Planned Parenthood of Southeastern 
Pennsylvania v. Casey8 and Lawrence v. Texas.9 We think of the right-to-privacy cases, beginning with 
Griswold v. Connecticut,10 and culminating in Roe v. Wade11 and Lawrence, as cases about sexual 
autonomy. But in Lawrence and Casey, Justice Anthony Kennedy, the most enthusiastic proponent 
of expansive autonomy reasoning, recognized a far more sweeping principle of personal autonomy 
that might well protect individuals from totalizing forms of ubiquitous surveillance. As Kennedy 
wrote in Lawrence, “[F]reedom extends beyond spatial bounds. Liberty presumes an autonomy of 
self that includes freedom of thought, belief, expression, and certain intimate conduct.”12

Kennedy’s vision of an autonomy of self that depends on preventing the state from becoming a 
dominant presence in public, as well as private, places has been invoked recently to call into ques-
tion not only ubiquitous surveillance but also the constitutionality of health care reform. As framed 
by libertarian strategists, the health care lawsuits purport to be about federalism ‒ that is, the 
proper balance between state and federal power.

Libertarians believe that neither the states nor the federal government should be able to force 
people to buy things they do not want to buy ‒ whether broccoli or Chevy Impalas or health care. 
But in pressing the broccoli objection,13 libertarians are not really objecting that the health care 
mandate represents a federal intrusion on states’ rights; instead, they are making an argument 
about individual liberty. Unlike Randy Barnett, for example, Richard Epstein has argued candidly 

6 United States v. Maynard, 615 F.3d 544, 558 (D.C. Cir. 2010), aff’d sub nom. United States v. Jones, 132 S. Ct. 9545.
7 Id. at 562.
8 505 U.S. 833 (1992).
9 539 U.S. 558 (2003).
10 381 U.S. 479 (1965).
11 410 U.S. 113 (1973).
12 410 U.S. 113 (1973). Lawrence, 539 U.S. at 562.
13 See Randy Barnett, If Obamacare’s Mandate Is Approved, Congress Can Require Anything, WASH. EXAMINER (June 6, 2011), 
 http://washingtonexaminer.com/opinion/op-eds/2011/06/if-obamacares-mandate-approved-congress-can-require-anything/40085.
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that the health care mandate violates a sweeping libertarian right of freedom of contract that con-
strains not only Congress but the states as well. To uphold the mandate, he wrote, 

invites the government to force me to buy everything from exercise machines to bicycles, 
because there is always some good that the coercive use of state authority can advance. The 
ironic point is that this is not a commerce clause argument as such, for in my view any state 
statute would be subject to the same objection.14

There is, in fact, a line of Supreme Court cases that says that neither the states nor the federal 
government should be able to interfere with the “freedom of contract” or force people to engage 
in unwanted economic transactions. They are associated with Lochner v. New York,15 which struck 
down a New York law setting maximum hours for bakers on the grounds that individuals should 
be able to arrange their economic affairs without becoming “wards of the State.”16 Conservative 
opponents of Roe v. Wade have denounced Lochner because they believe that resurrecting a right 
to freedom of contract would encourage judges to enforce other rights not listed in the text of the 
Constitution, such as the right to privacy recognized in Roe.

As a logical matter, it is possible to imagine a libertarian Justice like Anthony Kennedy striking 
down the health care mandate, warrantless GPS tracking, and even warrantless FBI surveillance on 
Open Planet in the name of the right to personal autonomy recognized in Roe, Casey, and Lawrence. 
Given his fervent beliefs about the need to protect the relationship between parents and children, 
as well as individual autonomy to make major life decisions, it is not hard to imagine him being 
sympathetic to the claim that the health care mandate violates the right of individuals to make ba-
sic health care decisions for themselves and their families. It is even possible to imagine Kennedy, 
in the same Supreme Court Term, voting to strike down the health care mandate and warrantless 
GPS tracking and to recognize a right to gay marriage, all on the same ground that the “liberty 
presumes an autonomy of self.”17 But no other conservative Justice would join him: John Roberts, 
Samuel Alito, Antonin Scalia, and Clarence Thomas have all staked their judicial philosophies on the 
wrongness of Lochner and Roe. “Who says Roe must say Lochner and Scott,” Robert Bork wrote in 
The Tempting of America.18

A reluctance to create an amorphous new right of personal autonomy, in other words, may have 
persuaded Justice Scalia and the conservative justices who joined him to rule narrowly in the Jones 
case, rather than joining Justice Alito’s broader prohibition on warrantless long term surveillance. 
All this suggests that whether the Supreme Court in 2012 or 2025 recognizes a right to privacy in 
public places narrowly or broadly depends less on the logic of the Fourth and Fourteenth Amend-
ment arguments on behalf of privacy than on the composition of the Court and on public sentiment. 

14 See Richard Epstein, Obamacare Is Now on the Ropes, RICOCHET (Dec. 13, 2011, 12:01 PM), 
 http://ricochet.com/main-feed/ObamaCare-is-Now-on-the-Ropes.
15 198 U.S. 45 (1905).
16 Id. at 57.
17 Lawrence, 539 U.S. at 562.
18 See ROBERT BORK, THE TEMPTING OF AMERICA 32 (1990).
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If the past is any guide, the Court’s answer will largely depend on whether the public views 24/7 
ubiquitous surveillance as invasive and unreasonable, or whether citizens have become so used 
to ubiquitous surveillance on and off the Web, in virtual spaces and in real space, that the public 
demands 24/7 global camera feeds on Google rather than protesting against them.

This is the broad thesis that I want to try to persuade you of this evening. In the age of Google 
and Facebook, technologies that thoughtfully balance privacy with free expression and other values 
can be imagined. But they are only likely to be adopted when engaged minorities of citizens have 
protested against poorly designed architectures and demanded better ones, helping to create a so-
cial consensus that the invasive designs are unreasonable. To persuade you of that thesis ‒ that it is 
possible to design good technologies, but you need a social consensus to implement them ‒ I want 
to offer three other examples: first, the example of body-scanning machines at airports; second, the 
example of the internet that never forgets our drunken Facebook pictures; and third, the example 
of videos on YouTube that are being taken up and taken down, not on the order of courts, but on 
the order of Google executives, who exercise far more power over speech than does the Supreme 
Court.

First, consider the body scanners that proliferated at airports around the world after 9/11. As 
early as 2004, the U.S. government was confronted with a simple choice: naked machines or blob 
machines. The naked machines, as their name suggests, reveal not only contraband, metal, or plas-
tics concealed under clothing, but also graphic images of the naked body. By contrast, the blob 
machines offered a sexless avatar, complete with an arrow pointing to any suspicious areas. From 
the perspective of privacy, the choice between the naked machines and the blob machine was, as 
they say, a no brainer: both offered identical amounts of security, while the naked machine threat-
ened privacy and the blob machine preserved it. For this reason, the handful of European airports 
that adopted body scanners after 9/11 demanded versions of the blob machine rather than the na-
ked machine. Most European airport authorities refused, after concluding that the machines were 
not effective in detecting low-density powders, such as those used by the 2009 Christmas trouser 
bomber.19

The U.S. Department of Homeland Security made a very different decision. It deployed the naked 
body scanners without any opportunity for public comment, releasing privacy impact statements 
that refused to demand the blob machine. Then the department appeared shocked ‒  shocked! ‒ by 
the backlash that ensued.

Remarkably, however, the backlash was effective. After a nationwide protest inspired by some-
one who should be considered the Patrick Henry of the anti-naked machines movement ‒ the trave-
ler who memorably exclaimed, “Don’t touch my junk”20 ‒ President Obama called on the TSA to go 
back to the drawing board.

19 See Anahad O’Connor & Eric Schmitt, U.S. Says Plane Passenger Tried to Detonate Device, N.Y. TIMES, Dec. 26, 2009, at A1.
20 See generally Catherine Saillant, Traveler who Resisted TSA Pat-Down Is Glad His Moment of Fame Is Nearly Over, L.A. TIMES (Nov. 19, 
2010), http://articles.latimes.com/2010/nov/19/local/la-me-screening-tyner-20101119.
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A few months after authorizing the intrusive pat-downs, in February 2011, the TSA announced 
that it would begin testing, on a pilot basis, versions of the very same blob machine that the agency 
had rejected nearly a decade earlier.21 It subsequently decided to install filtering software at the 41 
airports that use millimeter wave technology, although the airports that use backscatter machines 
remain unfiltered for now.22

This is a case, in other words, where political protest had an effect. Of course, it was not just 
political protest that created this relatively happy outcome, which can be described as one of modi-
fied rapture; the threat of lawsuits also helped. The Electronic Privacy Information Center (EPIC), 
where I am proud to be on the advisory board, filed a lawsuit challenging the naked machines 
as unreasonable, and as unconstitutional.23 I think there is a strong, although not decisive, argu-
ment under existing doctrine that EPIC should win. A 1983 opinion by the Supreme Court, written 
by Justice Sandra Day O’Connor, approved the use of drug-sniffing dogs.24 O’Connor writes that a 
search is most likely to be considered constitutionally reasonable if it is very effective in discovering 
contraband without revealing any innocent but embarrassing information.25 So a dog sniff is perfect 
in that regard. In that sense, the backscatter machines ‒ the naked machines ‒ are the antithesis of 
a perfect or reasonable search. They reveal a great deal of innocent but embarrassing information 
and are remarkably ineffective at revealing low-density contraband.

Although the Supreme Court has not evaluated airport screening technology, lower courts have 
insisted that particular screening searches are reasonable if they are no more extensive or intrusive 
than necessary, in light of current technology, to detect the presence of weapons or explosives. 
Then-Judge Alito, in 2006, reiterated that screening technology has to be effective and minimally 
intrusive,26 and by those standards, you could well say that the naked machines fail both tests.

But I am not betting on a broad victory for EPIC because, once again, the Court seems to follow 
social norms when it comes to the Fourth Amendment. It recently struck down strip searches of a 
high school girl, 8-to-1, because there was a national outcry against searching young girls in high 
school for drugs on very low degrees of suspicion.27 But the public outcry against the naked ma-
chines, although significant, still represents the views of a mobilized minority.

I do think, though, that the tentative victory of the blob machines over the naked machines 
provides a model for other successful attempts to balance privacy and security. A mobilized public 
can pressure the government into striking a reasonable balance when the privacy costs of a par-
ticular technology are dramatic, visible, and widely distributed. And people have to experience the 

21 See Ashley Halsey III, TSA Debuts System for More Modest Scans, WASH. POST, Feb. 2, 2011, at A2.
22 See Ashley Halsey III, TSA to Roll Out Less Revealing Scanner, BOSTON.COM (July 21, 2011), 
 http://articles.boston.com/2011-07-21/business/29798553_1_scanners-john-s-pistole-tsa-administrator.
23 Elec. Privacy Info. Ctr. v. U.S. Dep’t of Homeland Sec., No. 09-2084 (D.D.C. filed Jan. 12, 2011).
24 United States v. Place, 462 U.S. 696 (1983).
25 Id. at 707.
26 United States v. Hartwell, 436 F.3d 174, 179–80 (3d Cir. 2006).
27 Safford Unified Sch. Dist. No. 1 v. Redding, 557 U.S. 364 (2009).



The Deciders: The Future of Privacy and Free Speech in the Age of Facebook and Google

41

invasions personally, as a kind of loss of control over the conditions of their own exposure. There 
is something about the fact that all travelers experienced this invasion so viscerally that made the 
protests ultimately successful.

Can citizens mobilize to demand a similarly reasonable balance when the threats to privacy 
come not from government, but from private corporations, like Google and Facebook, and when 
the parties responsible for exposing too much personal information are not the government, but 
ourselves? Here I am less confident. When it comes to invasions of privacy by fellow citizens rather 
than by the government, we are in the realm not of autonomy, but of a different value of priva-
cy ‒ namely, dignity. Remember that autonomy preserves a sphere of immunity from government 
intrusion into our lives. Dignity, by contrast, protects the norms of social respect that we accord to 
each other. Dignity is a socially constructed value. It varies tremendously by country and by society 
and by epoch. In Germany, it is considered a violation of dignity and law to give someone the finger 
on the highway. It is an offense against honor. Imagine how citizens in California would fare under 
a regime like that. By contrast, the French are much more concerned than Americans about being 
asked about their salaries.

It is foolish to generalize about international norms when it comes to dignity because they vary 
so much. But precisely because dignity is a socially constructed value, it is very difficult to preserve 
by judges or by private corporations in the face of the express preferences of citizens who are in fact 
less concerned about dignity than exposure.

That leads to my second example, the drunken Facebook picture and the right to be forgotten. 
We are all familiar by now of the perils of posting ill- advised photos, chats, and status updates on 
the Web that can come back to haunt us. The paradigmatic example is Stacy Snyder, the young 
teacher-in-training in Pennsylvania,28 who made the mistake of posting on her MySpace page a 
picture of herself carrying a plastic cup, wearing a pirate’s hat, and posting the caption “Drunken 
Pirate.” Her employer, the public high school where she taught, decided that she was promoting 
underage drinking and fired her as a result.29 Her university, the day before her graduation, denied 
her a teaching degree.30

She sued, arguing that her First Amendment rights had been violated, and a judge rejected the 
claim on the grounds that because she was a public employee, her speech was not a matter of pub-
lic concern, and therefore was not protected by the First Amendment.31 As a result, Snyder never 
became a teacher. She is now working in human resources. Her career was derailed because of this 
one unfortunate picture.

In America, it is hard to formulate a legal remedy for the injury that Stacy Snyder suffered: an in-
ability to escape her internet past. In 1890, in the most famous article on the right to privacy ever 

28 See Brett Lovelace, Web Photo Haunts Graduate; MU Sued for Denying Degree, INTELLIGENCER J., Apr. 27, 2007, at A1.
29 Id.
30 Id.
31 Snyder v. Millersville Univ., No. 07-1660, 2008 WL 5093140, at *14–16 (E.D. Pa. Dec. 3, 2008).
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written, Samuel Warren and Louis Brandeis warned that because of new technologies like the Kodak 
camera and the tabloid press, gossip is no longer the resource of the idle and the vicious, but has 
now become a trade.32

Although the volume of gossip on the internet today is vastly greater than the gossip of the 
Gilded Age tabloids that worried Brandeis, the threatened injury is the same: dignity. Brandeis, of 
course, struggled to articulate the value, because American law, as he recognized, has no vocabulary 
of protecting dignity. Unlike Roman law, said Brandeis, we do not make cognizable offenses against 
honor.33 Instead, Brandeis tried to propose a whole new series of torts, which sound like a delicious 
dessert but are actually a frustrating series of civil causes of action to regulate offenses against dig-
nity. Because of a lack of social consensus about how much privacy is reasonable to expect, those 
torts have failed to gain adherents in the U.S., despite finding support elsewhere; according to one 
law review article, the Brandeis torts are “alive and well” and living in France.34 That is just about the 
only place where you can still sue photographers for taking pictures of celebrities.

In Europe, efforts to create legal remedies for the indignity of being tethered to your past on the 
internet are far more ambitious. An early proposal came from Alex Türk, the French data privacy 
commissioner, who endorsed the creation of a “right to oblivion.”35 You know this is coming from 
France. It is straight out of Sartre. Americans want to be famous while the French want to be forgot-
ten. How exactly this was supposed to be administered is not clear. Türk proposed creating some 
kind of international body, perhaps an “international commission of forgetfulness,” which would 
evaluate, on a case-by-case basis, whether or not a particular request to take down a particular pic-
ture should be granted as an offense against the dignitary or moral rights of the offended individual. 
But the details remain murky.

More recently, Viviane Reding, the EU Commissioner of Justice and Vice President of the Euro-
pean Commission, proposed to codify the “right to be forgotten.” In a speech at the Second Annual 
Data Protection Conference in Brussels in December 2011, she declared:

I also want to establish the famous right to be forgotten, which will build on existing rules 
to better cope with privacy risks online. I believe this right is very important in a world of in-
creased connectivity and the unlimited search and storage. If users no longer want their data 
to be stored, and if there is no good reason to keep it online anymore, the data should be 
removed.36

32 See Warren & Brandeis, supra note 5, at 195–96 (“Gossip is no longer the resource of the idle and of the vicious, but has become a 
trade, which is pursued with industry as well as effrontery.”).
33 Id. at 198.
34 Jeanne M. Hauch, Protecting Private Facts in France: The Warren & Brandeis Tort Is Alive and Well and Flourishing in Paris, 68 TUL. L. 
REV. 1219 (1994).
35 See Jeffrey Rosen, The End of Forgetting, N.Y. TIMES, July 25, 2010, at MM30.
36 See Viviane Reding, Vice-President of the Eur. Comm’n, Speech at the Second Annual European Data Protection and Privacy Conference, 
The Future of Data Protection and Transatlantic Cooperation (Dec. 6, 2011), available at 
 http://europa.eu/rapid/ pressReleasesAction.do?reference=SPEECH/11/851&format=HTML&aged=0&language=E N&guiLanguage=en.
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If the right to be forgotten is nothing more ambitious than a right to demand deletion of person-
ally identifiable stored data after a period of time, then it would clarify (and provide an enforcement 
mechanism) for a principle of “data economy” already implicit in the European privacy directive.37

As proposed, however, the right to be forgotten seems to create a legal entitlement for people to 
remove photos they have posted voluntarily, even after those photos have been widely shared.38 In 
this sense, it clashes dramatically with American notions of free expression. We have examples of 
this broader conception of the right to be forgotten in a recent decision from Argentina, which dra-
matically expanded the liability of search engines like Google and Yahoo for offensive photographs.39 
Last year, an Argentine judge held that Google and Yahoo were liable for moral harm and violating 
the privacy of Virginia da Cunha ‒ a pop star who unwisely posed for some racy pictures, which got 
posted on the internet, and thought the better of it.40 These were not pornographic or obscene, and 
they were voluntarily posted.41 But she changed her mind. She said, in effect, “My dignitary rights 
are violated. Take down the pictures.” The Argentine judge agreed and ordered Google and Yahoo 
to take the pictures down. Essentially, Yahoo’s response was, “Technologically, it is so hard for us to 
do this. We cannot selectively just remove these pictures, which have been widely shared. Instead, 
we are going to have to remove all references to this person entirely.” When Argentinian users plug 
da Cunha into Yahoo today, they see a blank page and a judicial order.

The potentials for abuse of this right to be forgotten are obvious. Pop stars who take racy pic-
tures often have a habit of running for political office, especially in Italy. You could well imagine a 
candidate on the campaign trail, thinking better of those youthful pictures and trying to remove all 
references to herself in order to protect herself from embarrassment.

Enforcement is also difficult. Against whom is the right of action? Just Google and Yahoo? Against 
faithless friends who share the photographs? Under what circumstances should photographs be left 
up in the public interest? Do we want a “commission of forgetfulness” to be making case-by-case 
determinations of what is in the public’s interest to demand?

As Peter Fleischer, the Global Privacy Counsel at Google, has noted, the right to be forgotten is a 
sweeping concept that can include a series of very different claims.42 The least controversial is the 
right to delete something I post online on my own Facebook page or album ‒ a service that most 
platforms already provide. But the right to delete becomes more controversial if I post something 

37 Axel Spies, Analysis: Reform of the EU Data Protection Directive: ‘Right to Be Forgotten’ ‒ What Should Be Forgotten and How?, GLOBAL 
L. WATCH (Dec. 21, 2011), 
http://www.globallawwatch.com/2011/12/analysis-reform-of-the-eu-data-protection-directive-right-to-be-forgotten-what-should-be-
forgotten-and-how/.
38 See Jeffrey Rosen, The Right to Be Forgotten, 64 STAN. L. REV. ONLINE 88 (2012), 
 http://www.stanfordlawreview.org/online/privacy-paradox/right-to-be-forgotten.
39 See Vinod Sreeharsha, Google and Yahoo Win Appeal in Argentine Case, N.Y. TIMES, Aug. 20, 2010, at B4.
40 Id.
41 Id.
42 Peter Fleischer, Foggy Thinking About Right to Oblivion, PETER FLEISCHER: PRIVACY . . . ? (Mar. 9, 2011, 8:59 AM), 
 http://peterfleischer.blogspot.com/2011/03/foggy-thinking-about-right-to-oblivion.html.
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and someone else copies it onto another site ‒ as in the case of the widely circulated photos of the 
Argentinian pop star. Surely, Fleischer suggests, internet platforms should not be asked to delete 
pictures of me from someone else’s album without the owner’s consent.43 Even more difficult, he 
notes, is the question whether I should have the right to delete truthful but embarrassing informa-
tion that someone else posts about me ‒ a request that squarely pits values of privacy against free 
speech.44 And the question how to enforce different national judgments makes the problem still 
harder, as Fleischer notes: if a German court decides that German murderers should be able to de-
lete evidence of their conviction after a specified time has passed, should that deletion apply only 
in Germany or across the globe, and who should enforce it?45

Given the complexity of asking courts to balance clashing values of free speech and privacy in a 
world where there is no agreement about what privacy demands, my instinct is that technological so-
lutions here are more promising than legal ones. There is, for example, a blob machine-like solution 
to the Stacy Snyder problem ‒ namely, disappearing data. There are already small-scale apps that 
allow your data to disappear. There is one called TigerText that allows you to put expiration dates on 
your text messages.46  They can disappear in three days or three months, as the user specifies.

More recently, a German company called X-Pire47 announced the launch of a Facebook app that 
will allow users automatically to erase designated photos using electronic keys that expire after 
short periods of time, obtained by solving a CAPTCHA, one of those graphics that are impossible to 
read where you have to type in fixed-number combinations. The application ensures that once the 
timestamp on the photo has expired, the key disappears. X-Pire is a model for sensible blob ma-
chine-like solutions to the problem of digital forgetting. But unless Facebook builds X-Pire-like apps 
into its platform ‒ in a sense, making it a default option that people can easily access ‒ the chance 
of citizens opting in on a broad scale seem low, and therefore disappearing data will not, in practice, 
become a norm. And unfortunately, here is a case where Facebook’s financial interests clash dra-
matically with the blob machine-like solution that could protect privacy. Facebook has been moving 
in the opposite direction, toward transparency rather than privacy. In defending Facebook’s deci-
sion to make the default for profile information public rather than private, Mark Zuckerberg said 
that Facebook had an obligation to reflect current social norms that favor exposure over privacy.48

That seems like precisely the wrong approach to this complicated problem. As we saw in the case 
of the blob machine and Google 24/7 surveillance, social norms are not something that Facebook 

43 Id.
44 Id.
45 Id.
46 See Belinda Luscombe, TigerText: An iPhone App for Cheating Spouses?, TIME (Feb. 26, 2010), 
 http://www.time.com/time/business/article/0,8599,1968233,00.html.
47 See X-PIRE, http://www.x-pire.de/ (last visited Feb. 23, 2012).
48 See Marshall Kirkpatrick, Facebook’s Zuckerberg Says the Age of Privacy Is Over, READWRITEWEB (Jan. 9, 2010, 9:25 PM), http://www.
readwriteweb.com/archives/ facebooks_zuckerberg_says_the_age_of_privacy_is_ov.php (quoting Zuckerberg as saying, “We view it as 
our role in the system to constantly be innovating and be updating what our system is to reflect what the current social norms are.”). See 
generally Jose Antonio Vargas, The Face of Facebook: Mark Zuckerberg Opens Up, NEW YORKER, Sept. 20 2010, at 54, 63–64.
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reflects. On the contrary, Google and Facebook have a crucial role in shaping those social norms. 
The decision to architect X-Pire-like technologies ‒ to make it easy to delete data you have posted 
on your own site ‒ will itself have a more dramatic impact on the scope of the right to oblivion than 
any series of decisions made by international courts and regulatory bodies. This confirms, once 
again, the difficulty of imposing contested social norms on a fractious globe.

My final example has to do with free speech and takes us to the case of Google. I have argued so 
far that courts may be better equipped to regulate offenses against autonomy by 24/7 surveillance 
and Facebook than offenses against dignity, such as drunken Facebook pictures that never go away. 
But the regulation in both cases will turn on evolving social norms whose contours in twenty years, 
let alone five years, are hard to predict.

Until recently, the person who had more power to determine who may speak and who may be 
heard around the world was not a president or king or Supreme Court Justice. She was Nicole Wong, 
who was deputy general counsel at Google until her recent resignation. Her colleagues called her 
“the Decider.”49 Nicole Wong was the Decider, who was awoken in the middle of the night to decide 
what content goes up or comes down, not only on Google.com, not only on each of the national 
Googles that are operated around the world, such as Google.fr, Google.de, but also what goes up or 
comes down on YouTube, which Google bought in 2006.50

You might be uncomfortable with the idea of allowing a single woman, a Decider, to make these 
incredibly contextual and difficult free speech decisions for the globe, but the truth is that this 
Decider model, as inadequate as it may be, may be better than the alternatives. At the moment, 
there is tremendous pressure from repressive countries around the world, and from Western de-
mocracies, for network-wide blocking of videos. Comcast and Verizon are pressured to block child 
pornography at the internet level. In Europe, there are growing demands for network-wide blocking 
of terrorist incitement videos.

As Evgeny Morozov demonstrates in his compelling new book, The Net Delusion, repressive gov-
ernments such as Iran and even Egypt can use the internet to constrict freedom rather than to 
expand it.51 Contrary to the meliorism of cyber-utopians, the revolution will not, Morozov argues, 
be tweeted.

Wong deserves the respect of libertarian conservatives and civil libertarian liberals, for she was 
essentially codifying, as a matter of policy, the firm protection for speech that the Supreme Court 
recognized in the 1969 Brandenburg v. Ohio case.52 But unfortunately, Wong and her colleagues 
recently retreated from that bright line under further pressure from Senator Joe Lieberman. Re-
cently, YouTube added a new category that viewers can click to flag videos for removal: “promoting 

49 Jeffrey Rosen, Google’s Gatekeepers, N.Y. TIMES, Nov. 30, 2008, at MM50.
50 Andrew Ross Sorkin, Dot-Com Boom Echoed in Deal to Buy YouTube, N.Y. TIMES, Oct. 10, 2006, at A1.
51 EVGENY MOROZOV, THE NET DELUSION 134 (2011).
52 395 U.S. 444 (1969).
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terrorism.”53 This is troubling, because it sweeps more broadly than the Supreme Court standard for 
regulating speech that incites violence, and YouTube’s capitulation to Lieberman shows that a user-
generated system for enforcing community standards will never protect speech as scrupulously as 
unelected judges enforcing strict rules about when speech can be viewed as a form of dangerous 
conduct.

Google remains a better guardian for free speech than internet companies like Facebook, which 
has refused to join the Global Network Initiative, an industry-wide coalition committed to uphold-
ing free speech and privacy.54 The critic Lee Siegel suggests that in fifty years we may look back on 
Google as we now do on the East India Company, and if so, it may be with nostalgia for a Decider 
model that, for all its flaws, protected speech better than the available alternatives.55

But the capitulation of YouTube shows that Google’s “trust us” model may not be a stable way of 
protecting free speech in the twenty-first century, even though the alternatives to trusting Goog-
le ‒ authorizing national regulatory bodies around the globe to request the removal of controver-
sial videos ‒ might protect less speech than Google’s Decider model currently does. And of course, 
whether the Decider model can survive the relentless commercial pressures to monetize journal-
ism, so that the most prominently displayed stories and videos are the ones most likely to provide 
effective platforms for selling ads to targeted users, remains to be seen.

So let me sum up. I have tried to stress the complexity of protecting constitutional values like 
privacy and free speech in the age of Google and Facebook, entities which are not formally con-
strained by the Constitution. On the one hand, I am trying to offer an optimistic story in each of my 
examples ‒ 24/7 Google surveillance, blob machines, escaping your Facebook past, and promoting 
free speech on YouTube and Google. In each of these cases, it is possible to imagine a rule or tech-
nology that would protect values like free speech and privacy in a changing world. We can imagine 
a constitutional prohibition on ubiquitous surveillance, a preference for blob machines over naked 
machines, an expansion of disappearing data technologies, and an enlightened leadership at com-
panies like Google and Twitter that protects free speech rather than suppressing it.

But whether these good rules or technologies will in fact be adopted depends crucially on what 
sort of rules and technologies the public demands. The majority opinion in the Jones case ultimately 
ruled against GPS surveillance narrowly rather than broadly, in part because of a reluctance to cre-
ate amorphous new rights of personal autonomy such as the one recognized in Roe v. Wade. It took 
political protests ‒ the “Don’t touch my junk” movement ‒ to persuade the Obama Administration 
to turn its naked machines into blob machines. Facebook has reluctantly made it easier to delete 
data in the face of user demand (and legal threats from Europe), although it is still betting that the 
demand for privacy will be outweighed by the demand for exposure. And Google, despite its com-

53 See Brian Bennett, YouTube Is Letting Users Decide on Terrorism-Related Videos, L.A. TIMES (Dec. 12, 2010), 
 http://articles.latimes.com/2010/dec/12/nation/la-na-youtube-terror-20101213.
54 GLOBAL NETWORK INITIATIVE, http://www.globalnetworkinitiative.org (last visited Feb. 23, 2012).
55 Lee Siegel, Twitter Can’t Save You, N.Y. TIMES, Feb. 6, 2011, at BR14.
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mitment to free expression, chose not to resist political demands to expand its categories of prohib-
ited speech on YouTube. Those categories, of course, are ultimately enforced by users and therefore 
reflect community standards rather than resisting them.

Will citizens around the globe demand laws and technology that protect liberty rather than 
threatening it? The choice is ours.
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I. INTRODUCTION

Having reemerged in the late 20th century (after its brief existence as the Democratic Republic of 
Georgia during 1918-1921), the Georgian state has developed quite an “original” habit in the man-
ner it made permanent and virtually unrestrained modifications to its supreme law, the Constitu-
tion. It is obvious that since its adoption on 24 August 1994, the Constitution of Georgia has been 
altered with amendments and addenda, one after the other, and the current version of the supreme 
law has largely nothing in common with and is no longer identical to its original text even though it 
has been operational for 17 years now.

This paper will discuss key political and legal aspects of constitutional changes in Georgia and 
will analyze and highlight those factors which had a major influence on the essence and content of 
changes.

If we perceive constitutionalism as a political and legal theory establishing the constitutional 
order,1 it will be appropriate and legitimate to consider not only legal but also political aspects of 
constitutional changes. Because, a political system, as a phenomenon, is a sort of creative frame-
work which forms and constructs a legal characteristic. Without studying it, discussing the real es-
sence of constitutional changes makes no sense, especially in such an environment in which the 
newly emerged Georgian state had to take its first steps.

1 Otar Melkadze. Constitutionalism. Tbilisi, 2008; pg. 16.
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According to a common opinion, a constitution is just as much a legal act as a political one since 
the state and government are those main elements which combine all attributes of a political sys-
tem.2 In this very context and from the perspective of constitutionalism, we will review main amend-
ments introduced to the Constitution of Georgia to date (i.e. amendments and addenda made in 
1999, 2004 and 2010). We will try to get to the depth of the problem although this would require a 
sort of interdisciplinary research which, at this stage, definitely exceeds our possibilities. This paper 
is an attempt to view and perceive an issue raised from a theoretical-doctrinal standpoint. If this 
paper achieves this objective that will be rewarding for the author indeed. 

At the end of introduction, we should note that if we consider the phenomenon of “the consti-
tution of fear” formulated by Andras Sajo, a Hungarian professor and renowned theoretician and 
researcher of constitutional law,3 we will understand that it is mainly a political fear which largely 
affects the constitutional climate and the landscape of a state, especially states in transition, which 
have inherited undeveloped political and legal systems and institutions.

II. GEORGIA’S CONSTITUTIONAL LANDSCAPE DURING 1999 AND 2004

The year 1999 must be seen as a sort of watershed in the analysis of constitutional changes be-
cause that was the year when the Constitution of Georgia was amended for the first time (primarily 
for political reasons which are extensively discussed below), giving birth to a process of modifying 
it with amendments and addenda. Before discussing amendments themselves, let us first overview 
the political situation and legal framework of Georgia in the period between 1995 and 1999.

Some 54 political parties contested in the 1995 parliamentary elections. Of those 54 parties, only 
three cleared the election threshold to obtain seats in the Parliament. That election threshold was 
set at 5 percent by the Constitution. Therefore, many votes did not make it into the Parliament and 
helped those political parties, which mustered more than 5 percent of votes, to obtain seats in the 
Parliament in a super-proportional way.4 The referred analysis depicts the picture which emerged 
after the Parliamentary elections in Georgia in the most clear and concise manner. The election 
threshold was a sort of political and legal means which, in fact, easily eliminated that vast con-
glomerate of political parties which was present in the legislature of 1992-1995 when no election 
threshold existed.5 As a result, the majority was formed in the Parliament and a political team sup-
porting the President of the country was created. The real problem was that only one party, namely 

2 Ibid., pg. 33.
3 Andras Sajo. Limiting Government: An Introduction to Constitutionalism. Tbilisi, 2003; pg. IV (Foreword by Tevdore Ninidze). 
4 Wolfgang Gaul. Drafting and Adoption of Constitution in Georgia. Tbilisi, 2002; pg.113.
5 Ibid., pg. 113-114.
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Eduard Shevardnadze’s Citizens’ Union, held almost two third of seats in the Parliament by a mere 
23 percent of votes cast in the 1995 election.6 Since then nothing has actually changed in the po-
litical picture of Georgia with one dominant political party holding a constitutional majority in the 
parliament, which is not motivated by anything to discuss issues of vital importance for the state 
with other political actors in a format of political dialogue and mutual agreement. 

With this background the political actors approached 1999, the year of scheduled parliamentary 
elections. The ruling party decided to stick to the old way and on 20 July 1999, amended the Geor-
gian Constitution for the first time to further increase the election threshold. As seen afterwards 
during the Parliamentary elections in 2004 and 2008, the election threshold became an important 
lever in the hands of the ruling party for maneuvering against political opposition. It must be said 
that amending the Constitution at that time was a wrong step because it was designed, first and fore-
most, to strengthen parties that were already strong.7 Consequently, as a renowned German lawyer, 
Wolfgang Gaul, concludes, the above mentioned constitutional change can be assessed as a strategic 
measure implemented by parties represented in the Parliament with the aim of retaining power.8 It 
is difficult to question this conclusion because the results of 1999 elections showed that only three 
political forces made it into the supreme representative body of the country, with one amongst them 
holding a distinct majority. As the situation remained unchanged, cohabitation did not take place. 
The president could rely on his majority in the Parliament. The increased 7 percent election thresh-
old would continue to be a key issue of Georgian political or legal space thereafter too. 

As a result of this situation, a sort of arrhythmia existed between the law and politics, conditions 
peculiar to the constitutional dynamics.9 A clear proof of this situation is the abovementioned first 
amendment to the supreme law. It is clear that in this case the law yielded to narrow political inter-
ests. This, however, does not hold true in case of the second amendment to the Constitution made 
on 20 April 2000, when the status of Adjara was defined as that of an “Autonomous Republic.”

Yet another constitutional amendment, which was approved on 30 March 2001, envisaged a pos-
sibility of concluding a constitutional agreement, the so-called concordat, between the Georgian 
state and the Georgian Apostolic Autocephalous Orthodox Church. Eventually, in 2002, this agree-
ment was officially executed. A legal analysis of this agreement (concordat) goes beyond the scope 
of this paper. For our part, however, we must note clearly that the said “concordat” does not fit 
into the concept of civil and secular state at all. We believe that it will be appropriate and correct 
to consider the real need for such type of legal act. As a renowned researcher Carl Friedrich writes, 
by definition constitutional democracy is a democracy which does not grant the entire power to a 
majority.10 

6 Ibid., pg. 115.
7 Ibid., pg. 115.
8 Ibid., pg. 115.
9 Otar Melkadze. Constitutionalism. Tbilisi, 2008; pg. 34.
10 Philippe Lauvaux. Les grandes démocraties contemporaines. Tbilisi, 2002; pg. 97.
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When discussing constitutional amendments, we cannot leave the constitutional changes planned 
in 2001 unmentioned. Even though the Parliament did not endorse the draft amendments submit-
ted by President Shevardnadze, almost identical changes and addenda were approved by the post-
Shevardnadze parliament in February 2004. Moreover, the approval took place in violation of that 
one month procedure which was established for the publication and consideration of the constitu-
tional draft law. That violation was explained with the reality that the draft law essentially repeated 
the one which was submitted by Eduard Shevardnadze and was published in the spring of 2001.11

The planned reform in 2001 envisaged a very important change to introduce the post of the 
Prime Minister and abolish the post of the State Minister, which Shevardnadze wanted to do for 
a long time. With the then proposed amendment, an absolutely new chapter 41, “Government of 
Georgia”, would have been added to the Constitution. This amendment would enable the President 
(as it is the case to date) to dismiss the entire government as well as its separate members.12 The 
scope of powers of the head of state towards the legislature would also be broadened. According 
to the published draft law, the President had four options to dissolve the Parliament, whereas the 
pre-amendment status quo ruled out any possibility of the dissolution of the Parliament. 

Difficult to explain was the right of the President to cancel legal acts of the government and exec-
utive authority if they ran counter to the Constitution, international agreements and treaties, laws 
and the President’s normative acts. The most interesting thing in this regard is that the abovemen-
tioned right, by constitutional logic, belongs to the sphere of constitutional justice and, accordingly, 
to the Constitutional Court. The head of state, qualitatively, has nothing to do with that sphere. It 
is obvious that those amendments were set to cancel and neglect constitutional paradigms, and, 
especially, such an important constitutional principle as the separation of power. It seems that the 
president wanted to assume certain judicial or quasi-judicial functions. Otherwise, the real aim of 
the proposed amendments remains absolutely unclear.

 The aim of the proposal was also unclear, which would deprive a body of constitutional justice, 
the Constitutional Court, of means to carry out a concrete control on norms, thereby questioning 
the possibility of citizens to submit individual claims. It was precisely such concrete control that 
turned the Constitutional Court from a “negative” tribunal poised to prevent anti-constitutional 
actions of legislative and executive powers (ultra vires) into a creative institution.13 As the judge of 
Spanish Constitutional Court Luis López Guerra once famously said, “Thus, more than a technique 
for defending the Constitution from parliamentary attacks, concrete constitutional control has be-
come a procedure for interpreting the Constitution and for deducing from it rules which are appli-
cable in specific cases.”14

11 Marina Muskhelishvili. Constitution and its Discoursive Legitimization of. Tbilisi, 2006; pg.16.
12 Wolfgang Gaul. Drafting and Adoption of Constitution in Georgia. Tbilisi, 2002; pg. 302.
13 Herman Schwartz. The Struggle for Constitutional Justice in Post-Communist Europe. IRIS Georgia, 2003. pg. 79.
14 Ibid., pg. 79
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The constitutional changes considered back then came under bitter and wide criticism and quite 
rightly so in our opinion. In their open letter, foreign law experts Lessing, Blankenagel, Sajo and 
Holmes noted that in case the proposed amendments were adopted, the Georgian system would 
become a super-presidential system.15 And indeed the draft law on amendments to the constitution 
was designed to completely undermine the Georgian balanced system.16 As regards the political 
aspect of the issue, it seemed that the president wanted to weaken the role of the parliament and 
eliminate those problems which he faced from the legislature. One should also underline the fact 
that a less conspicuous backstage opposition (to the proposed draft law) was caused by the candi-
dature of future prime-minister (Zurab Zhvania).17

The first seven years of the Constitution enable us to conclude that the enactment of the Con-
stitution contributed to the stabilization of the political system. At the end of 2001, against the 
backdrop of governmental crisis and mass protests of students, slogans about the resignation of the 
president and early dissolution of the Parliament became popular among a segment of the society. 
This movement, however, did not find a large support mainly because of the opinion that such de-
mands would jeopardize the constitutional order.18 

These are those basic characteristics which largely influenced the Georgian constitutional picture 
and landscape before the well-known Rose Revolution in November 2003. After the resignation 
of President Shevardnadze, Georgia witnessed very dynamic post-revolutionary processes which, 
naturally, affected the basic law of the state, of which we will talk about below.

III. CONSTITUTIONAL CHANGES IN 2004 AND POST-REVOLUTIONARY 
SEPARATION OF POWER 

According to a renowned constitutionalist, John Elster, there are democratic constitutions in the 
world, which are drafted and adopted in an undemocratic way but no authoritarian constitution 
drafted and adopted in a democratic way. Two factors are important in a constitution-making pro-
cess: how democratic is this process and how much the adoption of a new constitution (or amend-
ment of existing constitution) rests on a broad and comprehensive discussion.19 Events in the post-
revolution reality of Georgia unfolded in such a way that not only the abovementioned two main 
factors but also the requirement of legal consideration and publication of the draft law was entirely 

15 Wolfgang Gaul. Drafting and Adoption of Constitution in Georgia. Tbilisi, 2002; pg. 303-304.
16 Ibid., pg. 304.
17 Marina Muskhelishvili. Constitution and its Discoursive Legitimization . Tbilisi, 2006; pg.18.
18 Building Democracy in Georgia, Constitutional System in Georgia. Discussion paper #2. Gia Getsadze, Ghia Nodia; pg.31.
19 Marina Muskhelishvili. Constitution and its Discoursive Legitimization . Tbilisi, 2006; pg.15.
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ignored. As the amendments implemented in 2004 largely condition the political-legal and consti-
tutional picture in the country to date, it is necessary to discuss and analyze all those aspects which 
prompted those amendments from a constitutional perspective.

Peculiarities of the process of constitutional amendments made between January-February 2004 
were the following: amendments were drafted behind the scenes and adopted very speedily; a new 
model of governance was developed and defined by only three future leaders of branches of power 
(viz. speaker of the parliament, prime minister and president); other political forces were unable to 
stop the process or change its direction.20 The government’s arguments and rhetoric were geared 
towards justifying such rapid and actually thoughtless changes. One such argument was that if the 
country experiences a serious crisis, consequently, a new government team must have correspond-
ing authority to enable it to pull the country out of the quagmire rapidly. The created situation once 
again underlined the refusal to observe legal requirements and exercise political prudence. It also 
shows clearly that the governmental, political line of constitutional changes remains unchanged. 
The new power elite kept the “righteousness” of the old path in mind perfectly well. Consequently, 
it started its activity with fundamental, essential revision and modification of the supreme law of 
the state.

The abovementioned problems make the threat of instrumentalizing the Constitution for politi-
cal ends clear. The only means to avoid this threat is a political will of the government to act within 
the limits of the Constitution alone, and in case of drafting a new constitution or making essential 
changes to it, to act in accordance with the idea of a democratic constitution which is expressed 
in the restriction of government.21 As it seems, political will and observance of constitutional para-
digms were something that authors and creators of amendments and addenda were least con-
cerned about. As it is noted in the scientific literature, the problem of interrelation of politics and 
constitution is most acute for countries undergoing transformation (like Georgia), especially when 
drafting a new constitution or introducing essential changes to a constitution. In order to prevent 
the instrumentalization of the Constitution for political interests, it is necessary to act in accordance 
with the idea of democratic constitutions, which, first and foremost, implies the obligation of self-
restriction for the political authority. Only by fulfilling this obligation a constitution becomes binding 
in a democratic society and a foundation of politics.22

The proposed draft of constitutional amendments was bitterly criticized by both the political op-
position and a segment of civil society. However, that was only a sort of letting off steam because 
those actors could not actually influence the essence and content of the amendments. Clearly, the 
dimensions in which proponents and opponents of the draft law stood were largely out of step with 
each other. Proponents placed a positivist emphasis on efficient governance whereas opponents 
expressed concern regarding restrictions of constitutionalism.23 If summed up, it is not difficult to 

20 Process of Constitutional and Political Reform in Georgia: Political Elite and Vox Populi. Tbilisi, 2005, pg.107.
21 Levan Izoria. Presidential, Parliamentary or Partly Presidential? Path towards Democratic Consolidation. Tbilisi, 2010; pg. 11-12.
22 Ibid., pg. 12.
23 Process of Constitutional and Political Reform in Georgia: Political Elite and Vox Populi. Tbilisi, 2005, pg.116.
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see that a common Georgian picture regarding constitutional changes remained unchanged. In this 
context the key was politics, or to be more precise the will of government to tailor the key legal act 
of the country to their ambitions. No doubt that the constitution was, in reality, an instrument in the 
hands of a strong government for the achievement of its political aims. It is obvious that there was 
a consensus on that inside the ruling team and only a few figures that had political weight placed 
emphasis on constitutional ideals and fundamental principles of self-restriction of the government. 
Although it exceeds the scope of this paper, it must still be noted that “revolutionary ideals” actually 
stop existence upon constitutional changes.

Let us now analyze all those main changes which the Constitution underwent in February 2004; 
review horizontal and vertical vectors of the separation of power as well as other political and legal 
aspects which have created a Georgian constitutional landscape to date.

The key function of the Constitution is to protect the society and each and every of its members 
from undemocratic pathologies. This is the key idea and essence of the abovementioned political 
and legal theory and doctrine. This means a proper operation of the important constitutional prin-
ciple of separation of powers. This objective is achieved by a constitution implementing the concept 
of constitutionalism which aims at reasonable restriction of state authority as well as people.24 As 
early as in 1789, the French Declaration of the Rights of Man and of the Citizen says that, “Any soci-
ety in which the guarantee of the rights is not secured, or the separation of powers not determined, 
has no constitution at all”.

Separation of powers means rules of state arrangement and operation, which exclude arbitrari-
ness on the part of a ruler and anarchy on the part of those ruled.25 As Hungarian scientist and 
constitutionalist Andras Sajo contends, there are various ways of power separation and state ar-
rangement and any solution of this issue has the right to exist provided that means of restricting 
freedom are excluded or avoided.26 Considering all the above said, we arrive at a conclusion that 
the implementation of the concept of constitutionalism can be ensured only by such a model which 
does not enable even a “bad” government to inflict serious damage on the country. This concept 
envisages such separation of powers and such relationship between its branches that none of the 
branches can misappropriate the others’ authority, force other branch to act against its will, act 
uncontrollably and with impunity.27

Political forces that came to power after the Rose Revolution and the resignation of Shevard-
nadze changed the entire model of separation of powers and, consequently, the system of state ad-
ministration in Georgia on 6 February 2004. The main outcome of this change was a significant en-
hancement of presidential powers, significant weakening of the Parliament, construction of a new 

24 Ibid., pg. 9. Georgian Government on Central Level: Balance among its Branches (Vakhtang Khmaladze, Avtandil Demetrashvili, Aleksan-
dre Nalbandov, Levan Ramishvili, Davit Usupashvili, Zurab Jibghashvili).
25 Ibid., pg. 10.
26 Andras Sajo. Limiting Government: An Introduction to Constitutionalism. Tbilisi, 2003; pg. 92. (Foreword by Tevdore Ninidze).
27 Process of Constitutional and Political Reform in Georgia: Political Elite and Vox Populi. Tbilisi, 2005, pg.12.
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executive body of the government, and separation of the system of prosecution from the judiciary.28 
It must be noted that overall the so-called “powerful presidential hand” remained unchanged. If 
we analyze political motives behind those changes, we will understand that powers of the head of 
state, the president, did not actually fit into the conceptual doctrine of restricted governance and 
self-restriction by the government. A package of amendments which earlier (in spring 2001) was 
actively denounced became absolutely acceptable after the change of political roles. 

Indeed, as Lord Acton once famously said, “Power tends to corrupt, and absolute power corrupts 
absolutely.”29 As the famous French thinker and statesman Louis de Saint-Just said, “A people has 
but one enemy, the government.”30 

The judiciary remained least affected by changes although in this regard two conceptual changes 
are worth noting. The first concerns the jury trial whilst the other relates to the system of prosecu-
tion. Opinions about the introduction of jury trial are controversial. However, it must be emphasized 
that this institution will most likely bolster the public confidence towards the Georgian judiciary 
and justice. The standard of the independence of the judiciary will be higher and more importantly, 
rights and freedoms of people in procedural proceedings will be better protected. It is also worth 
noting that the legal principles of adversarial system and equality will be realized with more inten-
sity and frequency. All in all, it can be said that the jury trial, by its essence, is a clearly progressive 
step. The main risk on this difficult road is again the Georgian society and the level of its political 
and legal awareness and culture.

As we see, we deal with fear here again. Consequently, this fear must be overcome or else it is 
virtually impossible to improve and elaborate the system, especially its political and legal construc-
tion. As regards the issue of prosecution, we believe that by its legal subordination as an institution 
to the Ministry of Justice, the legitimate set of questions that arose after the constitutional amend-
ments of February 2004, were largely eliminated. Here, we point to issues of the separation of the 
prosecution system from the judiciary and leaving its powers and place on a systemic level of state 
bodies undetermined. 

The key factor in analyzing the post-revolution amendments of February 2004 is the constitu-
tional status of the president, the parliament and their interrelation. In order to better understand 
the conceptual issue involved, it is necessary to review the theoretical and doctrinal concept of 
semi-presidential model. Because, the authors of those amendments and addenda identified a new 
model as, and emphasized its similarity with, the semi-presidential (mixed) system. 

First fundamental scientific elaboration of the semi-presidential model dates back to the early 
1980s. According to Duverger, semi-presidential form of government is the one where a president: 
a) is elected by people, b) possesses vast powers, and c) cohabitates with the government which 

28 Ibid., pg. 19.
29 Andras Sajo. Limiting Government: An Introduction to Constitutionalism. Tbilisi, 2003; pg. 9. (Foreword by Tevdore Ninidze).
30 Ibid., pg. 8.
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can be disbanded by the parliament.31 Given the above said, let us review the real constitutional 
situation which emerged in Georgia after February 2004.

A general constitutional analysis of the president’s powers makes it clear that after the amend-
ments, the president, as a subject with a constitutional status, is actually the only source of execu-
tive power even though the parliament has a formal right to declare a vote of confidence to the 
government. This legal procedure is formal by its essence because even if the legislature does not 
approve the government the president still can appoint the prime minister and dissolve the parlia-
ment.

The government is entirely under the control of the president. A new government is formed after 
the election of the president, not the parliament, and the government is in fact accountable to the 
president (although, formally, the government is accountable to the president and the parliament) 
and cannot be disbanded until it loses the president’s trust.32 The only exception is when the parlia-
ment with the majority of its entire composition does not give its vote of confidence to the govern-
ment. This, however, is possible only if three fifths of the parliament members are from the politi-
cal opposition. Given the political landscape, it is only in the parliamentary elections of 1 October 
2012, for the first time ever in the history of the second republic of Georgia, the political opposition 
won the majority in the parliament, which is indeed an exception from the rule. Given the political 
characteristics of Georgia, the result which occurred for the first time in the past 20 years of the 
existence of Georgian state does not yet provide a ground to assert that any further change in the 
constitutional system will be carried out through routine elections. 

The main problem of the young Georgian state actually lie in the definition of democracy, and 
elections i.e. the change of power through a particular method and recognition of the legitimiza-
tion of the process by every significant political actor. As Samuel Issacharoff writes, “When stripped 
down to their essentials, all definitions of democracy rest ultimately on the primacy of electoral 
choice and the presumptive claim of the majority to rule”.33

When analyzing powers, several focal points must be singled out. It is necessary to touch upon a 
systemic flaw which actually excludes the separation of powers between the president and execu-
tive branch. More specifically, this is expressed in the following political and legal mechanisms and 
levers. The head of state, the president, with only a formal involvement of the parliament, who ap-
points the prime minister of the country, gives consent to the appointment of the prime minister, is 
also authorized to dismiss the government of Georgia on his initiative, and dismiss ministers of law 
enforcement. Moreover, the head of state is authorized to convene the government meeting and 
chair it. The scope of president’s competence also includes the suspension and abolition of legal 
acts of the government and executive agencies, if they run counter to the Constitution, interna-
tional agreements and treaties, laws and the president’s normative acts. It is obvious that with such 

31 Levan Izoria. Presidential, Parliamentary or Partly Presidential? Path towards Democratic Consolidation. Tbilisi, 2010; pg. 26.
32 Process of Constitutional and Political Reform in Georgia: Political Elite and Vox Populi. Tbilisi, 2005, pg. 20.
33 Samuel Issacharoff. Fragile Democracies. Magazine, Constitutional Law Review. 2010; #2, pg. 62.
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constitutional norms, the constitutional principle of separation of powers and common, fundamen-
tal constitutional paradigms are ignored.

It is also noteworthy that the president’s authority is also significantly strengthened in the law-
making sphere. While president Shevardnadze was denied the right to suspend or abolish legal acts 
of the government and executive agencies, the newly elected head of state, enjoying high degree of 
legitimization, was granted judicial or quasi-judicial powers by the parliament. If in the early 2000s 
such a constitutional amendment was unacceptable because of political roles, after the change in 
balance of power, the situation has essentially changed. As the group of authors notes correctly, by 
the above provision the president assumed the load of constitutional control, administrative justice, 
and was granted quasi-judicial functions which is an intrusion into the competence of the judiciary.34

That issue was indicated in the conclusion of such a respected institution as the Venice Commis-
sion. European experts, among other topics, touched upon the problem of the abovementioned 
provisions. They drew up a set of recommendations which the highest legislative body of Georgia 
did not take into account. Overall, if we look at the issue from a political angle, we will understand 
that the politics gained the upper hand over the entire powers and possibilities of the law. Pro-
ceeding from political interests, the law and Constitution became effective and flexible means to 
strengthen the power of the government. Given the situation, it is impossible to speak about proper 
realization of the doctrine of self-restriction of government.

A decision granting the president the authority to issue decrees that equal the law in author-
ity, even in case of dissolving the parliament, was absolutely incomprehensible and devoid of any 
constitutional logic. This decision was complemented with the right of the president to approve the 
state budget by a decree if the parliament of Georgia failed to approve the state budget at a speci-
fied time and within a specified term. The pre-amendment status quo envisaged the right of the 
commander-in-chief to issue such decrees only during the state of emergency. Considering all the 
above said, if we recall the history of parliament and parliamentarianism, it will become apparent 
that the main reason of creating the legislative body was to define and build the tax policy.

The only conclusion that can be drawn from these developments is that the president intruded 
in to that sphere where he, by constitutional logic, had nothing to do. This is yet another clear il-
lustration of intrusion by the head of state into the sphere of the competence of legislature, and of 
total annulment of basic principles and postulates of constitutionalism and separation of powers. It 
is very difficult to question a rather critical and objective conclusion of a group of authors who said 
that as a result of the constitutional amendments, the status of parliament significantly changed 
and its law-making and political clout diminished.35

In this context, a certain restriction of the highest representative body in terms of implement-
ing legislative function must be underlined. The abovementioned changes led to the creation of a 

34 Process of Constitutional and Political Reform in Georgia: Political Elite and Vox Populi. Tbilisi, 2005, pg. 22.
35 Ibid., pg. 23.
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mechanism that enables the Georgian government to interfere, directly or indirectly, in the parlia-
ment’s legislative activity. The power of the executive to like or dislike a draft law is no less than 
the enhancement of the role of government in the law-making process. It is clearly unacceptable to 
restrict the legislative body in such a case where a draft law leads to increase in costs. If the parlia-
ment has to agree to this on every occasion with the government, then the parliament actually loses 
its constitutional prerogative and power because it is very difficult to find a draft law which does 
not cause increase in certain costs, a decrease in income or the assumption of financial liability.36

All the above said demonstrates that those amendments establish the president as the leading 
figure of constitutional system of the Georgian state. If we look at the post-revolution path, we will 
understand that a whole series of reforms, which the country and its commander-in-chief boast 
about, were implemented owing to the amendments. But the issue of consolidation of democracy 
is still problematic in the Georgian political reality. Consequently, the launch of a new constitutional 
reform (yet again) is a clearly welcoming development. However, we will discuss in detail amend-
ments and addenda to the Constitution made in 2010 in the final part of this paper. Before that 
we will review a vertical vector of separation of power and analyze all focal points and aspects as 
thoroughly as possible. 

According to the Constitution of Georgia, “The citizens of Georgia shall regulate the matters of 
local importance through local self-government without prejudice to the state sovereignty. The pro-
cedure of the creation of the bodies of local self- government, their authority and relation with state 
bodies shall be determined by the Organic Law”. As a result of amendments-addenda made in 2004 
to the Constitution, a new constitutional norm was established, according to which, “The office of 
the superiors of the executive bodies and a representative office of local self-government shall be 
electoral”. Except for this addendum, issues concerning municipalism did not experience modifica-
tion on the constitutional level. The key event, in terms of legal analysis from this standpoint, was 
the accession of Georgia to the European Charter of Local Self-Government and the legal recogni-
tion of its fundamental principles and provisions. The issues of municipalism, decentralization and 
non-centralism are not novel to the Georgian constitutional practice. The main issue, however, with 
regard to these issues, is linked to the concept of territorial-administrative arrangement of the state.

Despite the state’s serious problem regarding the separatist enclaves, that part of the territory 
which is under the jurisdiction of the legitimate authority of Georgia must have effective legal levers 
to regulate the matters of local importance within the scope of its discretion. It is therefore correct 
to carry out real distribution of powers between the central and municipal levels of the government. 

Qualitatively, self-government and issues related thereof are very broad. Therefore, a more de-
tailed analysis of this issue will be provided in the section that discusses the 2010 constitutional 
changes. Such a treatment of the topic is correct insofar as the supreme law of the country was 
complemented with an entirely new chapter on self-government. As a conclusion we can refer to 
a rather reasonable advice of experts regarding the improvement of Georgian municipalism. The 

36 Ibid., pg. 25.
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realization of the principle of non-centralism will ensure the establishment of poly-central politi-
cal, administrative, financial/economic system within the borders of a united state, which will en-
sure a continuous existence of healthy competitive environment. This is a necessary foundation for 
the existence and constant development of a viable state.37 As a well-known researcher Alexander 
Mikhailov notes, European concept of self-government rests on the principle of subsidiarity accord-
ing to which authority, in general, shall be implemented on levels as close to local population as 
possible.38

IV. THE 2010 CONSTITUTIONAL REFORM AND NEW VECTOR OF 
DISTRIBUTION OF POWER

On 15 October 2010, the parliament finally approved, on third reading, the amendments and ad-
denda to the Constitution. This was the second time, after 2004, when the Constitution underwent 
a fundamental change and revision. Looking at the amendments made in 2004, we will see that 
the feedback and opinions about that reformation were quite critical. Numerous comments and 
recommendations were made both inside and outside the country. The conclusion of the Venice 
Commission will be enough to illustrate that overall the feedback was rather critical and negative.

The situation is almost absolutely different with regard to the constitutional changes of 2010. 
Every qualified expert, without exception, as well as the group from the Venice Commission (de-
mocracy through law) working on these amendments noted that regardless of some critical re-
marks, the implemented amendments were definitely a step forward on the irreversible path of 
Georgia’s democratic transformation. Clearly, positive assessments are a noteworthy factor in the 
analysis of amendments. However, to gain a deeper insight of the essence of the issue, a broad 
consideration of amendments and addenda is necessary to have a good understanding of critical 
remarks and flaws and to rectify and eliminate them as much as practicable.

The key issue, which comes to the forefront when analyzing constitutional reforms implemented, 
is related to the model of the reformed system. Which concept of government model does the new 
constitutional system fit into? Many different opinions were expressed on this principal issue. Views 
of experts and constitutionalists largely vary. In our view, there is no clear-cut answer to this ques-
tion and different opinions may have their respective solid grounds. Nevertheless, we believe that 
the constitutional amendments should be viewed and analyzed within the boundaries and frame-
work of the concept of parliamentarianism or, more precisely, rationalized parliamentarianism.

37 Ibid., pg.79.
38 Ibid., pg.82.



Karlo Godoladze

60

Such consideration of the issue is correct because criteria of other modalities of republican gov-
ernment do not actually match the new constitutional framework and matrix. In the given case, we 
are talking about essential characteristics and criteria of presidential and semi-presidential models. 
With regard to the presidential system, virtually no question exists. As regards semi-presidential 
regime, it is obvious that the key criterion of the mentioned model i.e. dualism of executive author-
ity is completely annulled according to the implemented amendments. Given the above said, we 
think a new and well-substantiated consideration of the 2010 reform will enable us to have a deep 
understanding through a model paradigm standing closest to it. 

Since we intend to analyze amendments based on the concept of rationalized parliamentarian-
ism, it is necessary to touch upon the essential and functional issues of this doctrine. Rationaliza-
tion of the parliamentary regime dates back to the post-World War I period. New regimes, with the 
majority of them having emerged on the ruins of empires, tried to express forms of functioning 
parliamentary systems through written legal rules and formal mechanisms and conduct them from 
a rational perspective. The majority of constitutions drafted in this manner showed great mistrust 
towards the executive authority.39

Consequently, stability of the executive authority, i.e. the government, and smooth operation of 
political institutions became the main goal of a rationalized system. Influenced by that fundamental 
and basic concept, such systems which largely contributed to the government stability were es-
tablished. Ensuring the government stability became the key function and essence of rationalized 
parliamentarianism.

It can be stressed that in the Georgian constitutional reality, we can witness not only rational-
ized but even “super-rationalized” model of parliamentarianism with its constructive vote of no 
confidence and the dominant role of prime minister. Given the above said, we think no additional 
questions arise as to why we decided to consider constitutional changes through the prism of ra-
tionalized parliamentarianism. 

We will start the analysis by considering the vote of confidence and no confidence because this 
legal mechanism is the main measure of parliamentary system, and specifically rationalized par-
liamentarianism. As Evgeni Tanchev, a scholar of the University of Virginia Law School, writes, ra-
tionalized parliamentarianism is the entirety of constitutional mechanisms and procedures aimed 
at strengthening the stability of cabinet so that basic characteristics of the parliamentary system, 
including the legislative supervision of the government policy, are retained.40 The most powerful 
weapon of rationalized parliamentarianism is a constructive vote of no confidence. One should 
also underline the fact that as a result of constitutional reform, an absolutely unordinary formula 
of constructive vote of no confidence has developed, which excessively strengthens the executive 
authority and the institution of prime minister.

39 Philippe Lauvaux. Le Parlementarisme. Tbilisi, 2005; pg. 102.
40 Republic: Parliamentary or Presidential. Tbilisi, 1996; pg. 38-39.
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If we look at constitutional provisions and norms of Central and East European countries, but not 
limited to, we will be unable to find such legal mechanisms as were created in the Georgian consti-
tutional reality. First of all, one must note the issue of raising the procedure of no confidence itself 
in the parliament. This procedure requires two fifths of the composition of Georgian parliament. 
We cannot find an analogous regulation in a vast spectrum of comparative constitutionalism. In the 
Western democratic countries, introducing the motion of vote of no confidence usually requires no 
more than one fifth or one fourth of the parliament members.

It is precisely for the above mentioned reason, along with other factors, the Georgian consti-
tutional system is considered to be “super-rationalized.” Consequently, it will be correct if the su-
preme representative and legislative body of Georgia, the parliament, will take into account the 
above expressed rational remark and really contains the system within the framework of rational-
ized parliamentarianism. Otherwise, amendments and addenda will be a Georgian constitutional 
“innovation” which will be largely out of step with common constitutional models and paradigms. 

The separate procedure of raising the issue of no confidence and terms of procedure for declar-
ing the vote of no confidence is highly vague. Despite accommodating a number of remarks of the 
Venice Commission, we believe that the given topics require further improvement to prevent the 
procedure of no confidence from being endlessly procrastinated to prevent the executive authority, 
specifically the prime minister, from exploiting certain political levers. That will be a serious guaran-
tee for retaining the post and maintaining the stability of the government cabinet.

The procedure of constructive vote of no confidence, which relate to the nomination of a new 
prime minister, the entire mechanism of confidence - no confidence and its results are problematic 
too. Looking at the experience of comparative constitutionalism, we will see that in almost every 
system a prime minister shall be nominated by a subject raising a vote of no confidence. According 
to amendments and addenda, this requires more than half of parliament members. This clearly al-
lows the nomination of two candidates.

Political and legal concepts established in rationalized parliamentarianism and in constitutional-
ism prompt that the declaration of vote of no confidence in the government and vote of confidence 
to new government must fit into the limits of common vote. This is entirely ignored by the imple-
mented constitutional amendments. At the end of the day, all that must be followed by the resig-
nation of the government as the only logical legal result. As we noted already, additional attention 
must be paid to each and every of such problematic issues in order to avoid unpredicted results 
when those amendments and addenda enter into force in 2013. 

Analysis of confidence - no confidence must be finalized with the discussion of one conceptual 
topic. The issue is related to the right of the president to apply veto towards constructive vote of no 
confidence. It must be noted clearly that this amendment does not fit at all into the logic of consti-
tutional law. It is a fact that one cannot actually find an analogue to such legal norm. The provision 
of overcoming the veto by the parliament with three fifths of votes is even more unclear. As it is 
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noted correctly, the entire load of this reform rests on those Articles of the Constitution which regu-
late the vote of confidence (Article 80) and no confidence (Article 81) in the government.41

Overall, we may state clearly that the mechanism of confidence - no confidence and especially 
the constructive vote of confidence is absolutely inconsistent with common constitutional stand-
ards. Consequently, we should stress once again that it is not only desirable but also necessary for 
the parliament to revisit this issue and carry out a systemic and organic improvement and elabora-
tion of problems. Analyzing from this standpoint, one should emphasize that legislators still have 
enough time until the amendments and addenda adopted on 15 October 2010 will enter into force.

Let us now review the organizational issue of state authority at the central level and discuss the 
classical constitutional triad i.e. all the three branches. Let us start with the discussion of amend-
ments and addenda concerning the legislative authority.

An overall analysis of the Constitution makes it clear that in contrast to the changes made to 
Constitution in 2004, the powers and political and legal weight of the parliament have been clearly 
enhanced. It is obvious that the role of the highest legislative body in the official foreign sector and 
especially with regard to fundamental topics of international relations has been clearly defined. This 
implies legal levers for ratification, denouncement and abolition of international agreements and 
treaties on such occasions when the Georgian government or the president of the country applies 
to the parliament.

A clearly welcoming fact is the clarification of the legal procedure of impeachment. In this regard, 
powers of parliament as a key political and legal actor and the solidity of these powers are worth 
stressing. Naturally, the power of judiciary and the Constitutional Court specifically will be discussed 
separately in relation to the abovementioned legal procedure.

The issue of setting up investigative and other temporary commissions and their regulation are 
worth noting separately. According to the Constitution and the standing order of the Georgian par-
liament, which is a legislative, normative act having the power of law, the number of parliamentari-
ans needed for setting up such commissions have changed from one fourth to one fifth. At the same 
time, a legal norm, according to which the representation of majority in a temporary commission 
shall not exceed half of the total composition of the parliament members, has been strengthened. 
For our part we can declare that this regulation is a step forward in terms of improving the system.

As regards legal or political aspects related to the Constitution of Georgia, we believe that the 
maintenance of this supreme law within the constitutional space and system is a correct and ac-
ceptable step. The mentioned mechanism can indeed be one of the means to protect legal security 
and avoid hasty legislative regulations. We also think that organic issues specified in the Constitu-
tion must be defined by corresponding normative acts which will have such normative hierarchy 
and rule of adoption which will differ from those of ordinary laws.

41 Otar Melkadze. Constitutional Law of Georgia (from reform to reform). Publishing House Universal. Tbilisi, 2011; pg.339.
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All in all, it can be said that the political and legal weight of the Parliament has clearly been 
increased. However, issues concerning the relationship of the parliament with the government 
and especially the mechanism of confidence - no confidence vote, which we discussed extensively 
above, need improvement and elaboration in order to strengthen the competencies of the parlia-
ment as a body that controls the government and executive authority.

Powers of the executive authority and the president of the country have changed radically. 
Amendments and addenda concerning the institution of the head of state clearly prove the fact that 
the power and relationship of the head of state towards the government, and the parliament have 
changed. It is obvious that by implemented changes the spectrum of powers of the head of state 
shrinks and the prime minister becomes a leading actor in the constitutional system of Georgia. 

Let us discuss in detail the regulatory aspects of those amendments and addenda which concern 
the institution of president. Under the pre-amendment version, a person who was a Georgian citi-
zen by birth, reached 35 years of age and lived during the past 15 years in Georgia was eligible to 
become the president. The reformed version no longer contains the requirement of being a Geor-
gian citizen by birth whilst the required term of living in the country has been changed to 5 years. 
We think the issue of citizenship by birth is not an ordinary topic and it would be correct to keep the 
old regulation. In our view, this will create additional constitutional guarantees proceeding from the 
essential function of the president. 

Norms regarding the legal status of the President have been almost entirely changed. It is nec-
essary to note that the president no longer has the power to conduct and implement domestic 
and foreign policies. It is definitely worth noting and a welcoming fact that the head of state will 
no longer have the right to suspend or abolish legal acts of the government or executive agencies 
if they run counter to the Georgian Constitution, international agreements and treaties, laws and 
normative acts of the president.

Besides, the President has been deprived of the right to dismiss the government or ministers of 
defense, internal affairs and justice on his/her own initiative or in other cases envisaged by the law. 
A norm which required that the government was to seek the consent of the president to submit a 
draft state budget to the parliament is also removed from the Constitution of Georgia. 

Through these reforms, a new and rather interesting legal mechanism and institution called coun-
tersignature has been introduced in the Georgian constitutional space. According to the new word-
ing of the Constitution, a large part of legal acts of the President requires the prior consent of the 
prime minister, or co-signature. The supreme law specifies all the legal acts which require counter-
signature. Moreover, according to the constitutional provision, legal acts of the president which 
need countersignature are published and become valid only in case if it is endorsed by a second 
signature, i.e. countersignature. This institution of countersignature concerns legal security, coor-
dination and cooperation between the head of state and executive authority, and with its material 
regulation, deserves a positive assessment.
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At the end of reviewing the institution of the President, we will touch upon yet another topic 
which concerns the party affiliation of the head of state and the combination of his/her position 
with party activity. The introduction of the concept of president-arbiter in the Georgian consti-
tutional space is an undoubtedly positive step. Consequently, the regulation which prohibits the 
president to combine a party post with official position is indeed a positive development. As a sum-
mary and a conclusion, we can say that overall amendments and addenda concerning the head of 
state definitely represent a step forward on the path towards the improvement and building of the 
system.

As a result of constitutional changes, competencies and status of the highest body of the execu-
tive authority, i.e. the government, are developed in a new way. According to the Constitution, the 
Georgian government is the highest body of the executive authority which conducts domestic and 
foreign policy. The government is accountable to the Georgian parliament alone. As regards the 
head of state, the government is not accountable to him/her and the president has the right to raise 
only separate issues and participate in the considerations of issues during government sittings.

On the basis of Constitution and other legislative acts and for the execution thereof, the govern-
ment adopts decrees and ordinances which are signed by the prime minister who is the head of 
government and defines directions of the government activity. Moreover, the prime minister coor-
dinates and controls activities of government members. Prime minister appoints and dismisses min-
isters, i.e. members of the cabinet. Prime minister’s resignation, or termination of his/her power, 
leads to the termination of powers of the entire cabinet.

In addition to abovementioned issues, the government is authorized to appeal to the parlia-
ment for ratification, denouncement or abolition of international agreements and treaties. All of the 
above is compounded with such an important legal lever as the power of the government to require 
the president to call an ad hoc sitting of the parliament.

All in all, it is clear that the arsenal of competences and spectrum of powers of the government 
are enhanced and broadened. If lots of issues emerged regarding the competence and independ-
ence of the government when analyzing constitutional changes of 2004, this constitutional reform 
took those issues off the agenda entirely.

We must discuss yet another amendment according to which the executive power is represented 
in administrative-territorial units of Georgia by state governors. According to the Constitution, a 
state governor is appointed and dismissed from his/her position by the government. Considering 
the established concept, it is clear that this institution, by its nature, is a structural unit of the gov-
ernment.

As a summary, we can say that statuses of the parliament, president and government provide the 
ground to claim that the list of competences of the parliament and the government are broadened 
and strengthened, whilst powers of the president are limited to formal mechanisms. For the dis-
cussed constitutional system to fully meet the paradigms of parliamentarianism or, more precisely, 
rationalized parliamentarianism, the rational regulation of interrelationship between the govern-
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ment and parliament is necessary. At the same time, it is necessary to improve and elaborate the 
mechanism of confidence-no confidence and especially of constructive vote of no confidence.

We will continue this discussion with the third member of the triad. Similar to 2004, the judiciary 
was the least affected by amendments. However the implemented amendments and addenda do 
deserve attention in this regard. The key issue, in this case, is related to the status of the supreme 
body of the judiciary. According to the reform, the Constitutional Court of Georgia has become the 
only body to judge the legal procedure of impeachment. The Supreme Court has been totally ex-
cluded from this sphere.

The legislators changed the regulation concerning the age criterion of judges. While the lower 
age limit of judges of common courts was decreased from 30 to 28 years under the amendments 
adopted in 2005, the current reform reinstated the initial limit.

 Another amendment concerns the appointment of judges for life. Naturally, this is a clearly posi-
tive step and will largely contribute to the independence of the court system. At the end, we want 
to touch upon the aspect related to the re-election of court chairman. The provision that prohibits 
the re-election of one and the same person was deleted from the Constitution, which gave rise to 
certain legitimate questions. However, we believe that this regulation is not a main problem at all 
and this norm can fit into a certain rational framework.

When discussing the state government triad on the central level, one cannot avoid the important 
issue of state finances and their control. Analyzing from this standpoint, one must emphasize that 
all those problematic provisions which were introduced in 2004 have been completely changed and 
revised.

One should primarily single out the power of the government to submit a draft state budget to 
the parliament, after discussing its main data and directions with parliamentary committees. More-
over, submission of budget is an exclusive right of the government. The right of the president to ap-
prove the state budget by order in the event the parliament failed to approve it has been scrapped, 
which is indeed a welcoming step forward. One should also underline the fact that if the parliament 
fails to adopt the budget within three months after its submission, the public expenditure and li-
abilities will be performed in accordance with the budget data and parameters of the previous year. 
This regulation is absolutely acceptable and fully complies with the postulates widely established in 
constitutionalism.

Despite positive legislative dynamic, there are a number of serious problems with regard to state 
financing. It is necessary to refer to a noteworthy conclusion of experts of the Venice Commission, 
which highlights the problem of interrelationship between the government and parliament in terms 
of their powers i.e. the restriction on the parliament in issues related to the state budget, its in-
ability to alter and revise the draft budget and the power of the government to approve changes to 
current spending.

As a group of experts working on amendments and addenda notes quite rightly, it would be use-
ful to increase the importance of the Parliament with regard to issues related to state budget. Over-
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all, the analysis of this issue convinces us that the arsenal of competencies of the government is 
very broad. Consequently, it is clear by any measure that the constitutional balance is tilted towards 
the government and this poses a serious threat to the balance of powers.

At the end of the review we will try to analyze in as much detail as possible of the powers and 
important issues of self-government. As it is correctly noted in the relevant literature, a significant 
positive aspect of 2010 constitutional changes is the improvement of a constitutional flaw by rep-
resenting the self-government system as a full-fledged component of state governance.42 Issues 
related to municipalism have become regulated by a separate chapter of the supreme law of the 
country.

According to the Constitution of Georgia, a representative body of the self-government, the 
council, is elected by Georgian citizens registered on the territory of a self-government unit through 
direct, general, equal vote by closed ballot. This chapter also specifies that the abolition of a self-
government unit or the revision of administrative borders shall be preceded by consultations with 
the respective self-government unit. As regards the issue of authorities, the powers of state bodies 
and self-government have been separated and the authority of the latter has been defined as a 
combination of original and delegated powers.

A welcoming fact is that in case of powers delegated by the state bodies, this legal procedure 
is performed through legal acts as well as agreements for transfer of corresponding material and 
financial resources alone. No one doubts that if we really want to establish independent and strong 
municipal structures which will perform their functions efficiently, it is necessary to define financial 
and other guarantees of self-government on the constitutional level.

When analyzing from this standpoint, it is important to single out the subject of certain municipal 
guarantees that concerns the property and financial issues. No less important is the issue of obliga-
toriness of decisions taken by self-government units within the scope of their competence and the 
issue of legal self-restraint in their territories. Finally, we cannot leave the state mechanism of su-
pervision of activities of self-government bodies unmentioned, the main aim and purpose of which 
is to ensure the compliance of normative acts of self-governments with Georgian legislation and the 
proper implementation of delegated powers.

The issue of accountability of self-governments’ executive bodies to municipal representative 
bodies has been specified in the Constitution. Moreover, the important constitutional mechanism 
of the right to appeal to the Constitutional Court has been strengthened.

According to the Constitutional addendum, a representative body of self-government is among 
those subjects which can file a complaint about the constitutionality of normative acts with the 
Constitutional Court of Georgia. Moreover, the Georgian Constitution specifies that the Constitu-
tional Court, on the basis of a claim by the council, considers the issue of constitutionality of norma-
tive acts against the provision specified in Article 7 of the Constitution.

42 Otar Melkadze. Constitutional Law of Georgia (from Reform to Reform). Publishing House Universal. Tbilisi, 2011; pg.312.
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As we can see, the municipal part of amendments and addenda, and the work performed in that 
direction deserves praise. Nevertheless, in summary, we will again refer to the conclusion of Euro-
pean experts of the Venice Commission (European Commission for Democracy through Law of the 
Council of Europe).

As they note quite rightly, despite the amendments, the Constitution is still not strengthened to 
the desired level. Certain important issues must be regulated at the constitutional level. Otherwise, 
the above mentioned fundamental principles of local self-government will lack proper protection 
and the Constitutional Court will not provide sufficiently clear criteria to resolve problems arising in 
relation to defining the competences and other conflicts between representatives of state and local 
self-government.43

V. CONCLUSION

Overall analysis and review of amendments and addenda to the Constitution in Georgia provides 
a solid ground to conclude that amendments introduced to the supreme law of the country have 
been conditioned by political motives. As strong authorities with high legitimacy can be seen and as 
overall analysis of political and legal space shows, the conceptual essence of the doctrine of consti-
tutionalism is often entirely ignored. 

This conclusion can refer to the amendments introduced in 1999 as well as to any other consti-
tutional changes made thereafter. As regards the 2010 constitutional reform, it will be difficult to 
make such claims as the enactment of the majority of these changes is scheduled in 2013. Conse-
quently, a proper assessment of every aspect of these changes can only be made after real enact-
ment of these changes.

Discussion of causes behind existing problems will require much time because, as we noted in the 
beginning, a fundamental and interdisciplinary research will be needed to study the subject in its 
entirety. Nevertheless, we can conclude that the source of causes should be sought inside the Geor-
gian society. If we want to contain the system by constitutional paradigms, it is necessary to raise 
civil awareness as well as the standards of political and legal culture. As an American scholar, Dick 
Howard, noted regarding the educational importance of constitutions, civic education is necessary 
for the healthiness of constitutionalism. People who do not understand the concept of the form of 
free governance are less likely to maintain its viability. Constitutionalism relies on the principle of 
educated masses.44 

43 Ibid., pg. 315-316.
44 Republic: Parliamentary or Presidential. Tbilisi, 1996; pg. 63.
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It is apparent that until the civil society, one of the pillars of a constitutional state, is not fully 
built, it is difficult, if not impossible, to speak about the realization and practical implementation 
of the concept of constitutionalism. As the 1776 Virginia Declaration of Rights states, “[n]o free 
government, or the blessings of liberty, can be preserved to any people, but by a firm adherence to 
justice, moderation, temperance, frugality, and virtue, and by frequent recurrence to fundamental 
principles.” This was topical not only in the 18th century but remains as such today as well.45

45 Ibid., pg. 64.
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    INTRODUCTION

In March 2006, the New York Times1 reported that a man in Afghanistan was facing a death sen-
tence for the crime of apostasy, converting from Islam to Christianity. The United States Secretary 

1 Elliott, A. “In Kabul, a Test for Shariah”, http://www.nytimes.com/2006/03/26.
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of State reportedly called the President of Afghanistan to urge a “favorable resolution.” Meanwhile, 
the President of the Afghanistan Supreme Court expressed his intention to maintain his judicial in-
dependence and resist whatever interference with the resolution of the case.2

For our juridical culture it is impossible to conceive that a person would face a death sentence for 
a personal view concerning religion. But how do you feel about a judge who claims his independ-
ence of judgment under the law in such a case? Judicial independence is generally viewed as an 
essential feature of liberal democracy3; thus, don’t we want judges to exercise their independent 
judgment in interpreting and applying the law? The answer to this question is ambiguous. Yes, we 
want judges to exercise their independent judgment but so long as they are not too independent. 
Indeed, judges should be accountable to the public, especially to democratic institutions. Actually, 
as the role of courts has increased around the world, country after country has begun to face what 
Professor Alan Paterson succinctly described as a «conundrum of the apparently insoluble tension 
between judicial independence and judicial accountability».4

Indeed, rarely these two principles find the right balance and it is evident in several contexts 
especially if you look models and procedures to select Constitutional and Supreme Court Judges. 
Indeed, often the way judges are recruited is not exclusively an administrative datum which affects 
only social and professional composition of the bench but it is an element which affects also the 
relationship that the judiciary establishes with other political actors, first of all, the people and the 
political institutions. As Herbert Kritzer said, with regard to the United States: «we are fundamen-
tally conflicted about the role of law in politics and the role of politics in law, and that is evident in 
our ambivalence toward the way we choose and retain judges».5

Usually when we refer to Supreme and Constitutional Courts, we speak about judicial review, 
rarely we study Courts’ structure and the way this structure could influence their functioning. In-
deed, judicial selection procedures for constitutional judges contain norms which convey important 
values: values which are able to influence both Courts’ status and role in the constitutional order. 
The consequence is that Judicial selection process is not a neutral procedure: norms which refer 
to judicial selection, like all the positive norms of the system, convey a value. As J.H.H. Wailer said: 
«it is evident that there is not a neutral standing between two options».6 The method to select the 
judiciary is so rooted in a broader context which involves various individuals, groups and political 
institutions which can influence Judicial independence. Indeed, in economics, judicial recruitment 
would be defined as an “endogenous” variable, i.e. a variable which is a function of other variables.

2 Kritzer, H. “Law is the mere continuation of politics by different means: American judicial selection in the twenty-first century”, DePaul 
Law Review, (2007): 423.
3 Russell, P. “Toward a General Theory of Judicial Independence” Judicial Independence in the Age of Democracy. Eds. P. H. Russell and D. 
O’Brien. Charlottesville: University Press of Virginia, 2001: 1.
4 Paterson, A. “The Scottish Judicial Appointment Board: New Wine in Old Bottles?” Appointing Judges in an Age of Judicial Power: critical 
perspectives from around the world. Eds. P. Russell and K. Malleson. Toronto, Buffalo: University of Toronto Press, 2006.
5 Kritzer, H. “Law is the mere continuation of politics by different means: American judicial selection in the twenty-first century”, cit., 423.
6 Weiler, J. H. H. Un’Europa cristiana,Un saggio esplorativo. Milano: Giuffré, 2003: 68.
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In this paper who wrote makes a comparative analysis of judicial selection procedures for Consti-
tutional Courts in five well known countries: three (France, Italy and Germany) belonging to civil law 
tradition and two (United States and United Kingdom) belonging to common law tradition. Indeed, 
we are going to talk about a “sample group” of countries which are able to make easier the analysis 
of the relationship between Judicial independence and accountability in Judicial selection.

Indeed, the most part of the countries in the world select Constitutional Judges through politi-
cal procedures: however none of them choose “direct” democracy model.7 Indeed, normally they 
choose intermediate models which substantially reflect one of these two principles: independence 
or accountability. The content of these two principle could appear obvious but it is not. Indeed, 
on the one hand, it is important to consider that when we refer to “Judicial independence” we 
comprehend both external and internal independence: in fact, as everybody knows, the first one 
regards to the independence of judges from the other constitutional powers; the second one, the 
independence of judges from the other judges. On the other hand, when we refer to “Judicial ac-
countability” we must also consider that it is something different from judicial “responsibility”: the 
last one generally arises from the violation of norms (especially in meeting debts or payments). It is 
perfectly sharable and non always final. On the contrary, accountability can never be shared, indeed 
it affects in some way ethics and governance (for this reason it is often called “ultimate responsibil-
ity”). Finally, accountability is related to an “account-giving relationship” between individuals: in 
this context, a judge should be accountable not only to written norms, but also to people and soci-
ety so to democratic institutions.

These two principles, independence and accountability, usually have an instrumental nature: in-
deed, they are pursued because of their capacity to give legitimacy to Courts. However, it often hap-
pens that from pillars of courts’ legitimacy they became “absolute” principles. The risks are, with 
regard to judicial independence, to have Courts too much separate from political context and politi-
cal institutions; with regard to accountability, instead, the relevant risk is to have Court too much 
politicized (so susceptible to be influenced by political parties). These situations often determine 
political crisis and institutional antagonisms.

In this paper, we suggest to find out the instruments to face such institutional crisis, often caused 
by these absolutisms, in the rules of Constitutional Courts’ composition and selection. Indeed, we 
think that these rules could have a crucial role to increase Courts’ legitimacy, especially with re-
gard to the other constitutional bodies. For these reasons, is necessary to analyze carefully these 
six elements: legal sources and transparency in judicial selection, number of Judges, professional 
requirements and Justices’ professional background, tenure in office, authorities involved in judicial 
nomination, Dissenting and Concurring opinion.

In all the countries analyzed, the full consideration of these elements would give fundamental in-
formation to understand the relationships between constitutional justice and form of government.

7 So, Judicial selection procedures where judges are directly elected by people.
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I. LEGAL SOURCES

In each country we are going to consider in this paper, judicial selection procedures for Constitu-
tional and Supreme Courts are entrusted in fundamental laws: that is Constitutions or Acts which 
have a constitutional rank. This choice seems to be full of significance and coherent with the par-
ticular status of these courts: the courts’ structure actually reflects the «hybrid role, somewhere 
between justice and politics»8 which all these courts play. In this field Robert Dahl9, one of the 
most popular American political scientist, stated that «to consider the Supreme Court strictly as a 
legal institution is to underestimate its significance in the American political system»10. Probably, 
according to the same reasons, the framer of European Constitutions opted for judicial selection 
procedures which respect both the balances between political powers (being a manifest example of 
institutional compromise) and which have a constitutional legitimacy.

Consequently, in France, as we know, Constitutional Council composition is ruled under art. 56 
of the French constitution.11 According to this norm it is composed of nine ordinary members and 
several of ex officio members that correspond to the former Presidents of the Republic.12 Only these 
last judges enjoy a life tenure13, whereas Constitutional Council’s ordinary members are nominated 
for a term of nine years non renewable.

In Italy, art. 135 of the Italian Constitution14 provides that the Corte costituzionale shall be com-
posed of fifteen members and ascribes the nomination of five members, respectively, to the Italian 

8 Meny, Y. Government and Politics in Western Europe. Oxford: Oxford University Press, 1990: 299.
9 Robert Alan Dahl (born 17 December 1915), is the Sterling Professor emeritus of political science at Yale, where he earned his Ph.D. in 
political science in 1940. He is past president of the American Political Science Association and one of the most distinguished political 
scientists writing today. Dahl has often been described as “the Dean” of American political scientists. He earned this title by his prolific 
writing output and the fact that scores of prominent political scientists studied under him.
10 Dahl, R. “Decision-Making in a democracy: the Supreme Court as national policy- maker.” Emory L. J. 50 (2001): 582.
11 Art. 56 of French Constitution.”The Constitutional Council shall comprise nine members, each of whom shall hold office for a non-
renewable term of nine years. One third of the membership of the Constitutional Council shall be renewed every three years. Three of its 
members shall be appointed by the President of the Republic, three by the President of the National Assembly and three by the President 
of the Senate.
 In addition to the nine members provided for above, former Presidents of the Republic shall be ex officio life members of the Constitu-
tional Council.
 The President shall be appointed by the President of the Republic. He shall have a casting vote in the event of a tie.”
12 However, only former President Auriol and Coty used this opportunity, none of their successors have done so.
13 However, only former President Auriol and Coty used this opportunity, none of their successors have done so.
14 Art. 135.The Constitutional Court shall be composed of fifteen judges, a third nominated by the President of the Republic, a third by 
Parliament in joint sitting and a third by the ordinary and administrative supreme Courts. The judges of the Constitutional Courts shall 
be chosen from among judges, including those retired, of the ordinary and administrative higher Courts, university professors of law and 
lawyers with at least twenty years practice.
 Judges of the Constitutional Court shall be appointed for nine years, beginning in each case from the day of their swearing in, and they 
may not be re-appointed. At the expiry of their term, the constitutional judges shall leave office and the exercise of the functions thereof.
 The Court shall elect from among its members, in accordance with the rules established by law, a President, who shall remain in office 
for three years and may be re-elected, respecting in all cases the expiry term for constitutional judges. The office of constitutional judge 
shall be incompatible with membership of Parliament, of a Regional Council, the practice of the legal profession, and with every appoint-
ment and office indicated by law.
 In impeachment procedures against the President of the Republic, in addition to the ordinary judges of the Court, there shall also be 
sixteen members chosen by lot from among a list of citizens having the qualification necessary for election to the Senate, which the Parlia-
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Parliament in joint sitting, to the President of the Republic and to the ordinary and administrative 
High Courts.

In the US Constitution the Supreme Court selection process is governed by a sole legal rule.15 That 
rule is embedded under the Section 2, Art. II of the US Constitution which states that:

«with the advice and consent of the Senate, the President shall appoint […] judges of the Su-
preme Court». The nine judges are in office «until good behavior»16, in few words, this means that 
Justices enjoy a life tenure in office except voluntary resignation or retire.

Two cases which are different from the others are Germany and United Kingdom. The formal 
procedure concerning the composition and the functions of German Federal Constitutional Court 
(the Bundersverfassungsgericht hereafter BVerfGG) are settled in the Fundamental (or Basic) law 
(hereafter FL) both under art. 93 and 100 (functions), 94 (compositions) and under sections 3, 4, 5, 
6, 7, 8, 9 and 10 of the Constitutional Court Law, consequently, also under ordinary laws. The Fun-
damental law only says that «half the members of the Federal Constitutional Court shall be elected 
by the Bundestag and half by the Bundestrat». We can see as Court’s members number is not estab-
lished by the FL but it is ruled by an ordinary law which disciplines also all the details of Bundestag 
and Bundestrat nominations.

Also in United Kingdom Judicial selections procedures are now ruled in details: indeed the Con-
stitutional Reform Act 2005 (hereafter CRA), pursuing the goal of judicial independence, tries to 
figure out a system which is characterized for extreme transparency. Consequently part III of the 
CRA disciplines the Judicial appointment procedure with extreme specification.

This short overview shows that formal appointments mechanisms are always known and ruled by 
constitutional norms. The reasons of this choice seem to be two: on the one hand, the Constitution 
emphasizes the particular status of these courts, on the other hand, there is the aim to legitimize 
throughout the Constitution important institutional compromises.

However, while formal appointments mechanisms are always known, the reality of the process by 
which judges are chosen is not. Usually it is ruled by informal customs which are not well known and 
easy to be detected. Anyway, the degree of this lack of transparency is changeable: it is minimum 
in Germany and United Kingdom where, as we have pointed out, a certain degree of specification 
is achieved by ordinary laws or by the same Constitutional Statute; it is higher in the United States 
where the “not written” procedures have a fundamental role. However it has to be considered that 
the informal American procedures are completely balanced by the high degree of advertising and 
general involvement of both institutional and not institutional bodies (think about the public hear-
ings of the Senate, the involvement of the American Bar Association and interest groups). These 

ment prepares every nine years through election using the same procedures as those followed in appointing ordinary judges.
15 Goldberg, D. and Kozlowsky, M. “The Politics of Choosing United States Supreme Court Justices” Brennan Center for Justice at NYU 
School of Law (2009): 6.
16 Art. III Sect. 8, § 1, American Constitution.
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elements are totally absent in France and Italy where the small formal regulation is not balanced by 
a sufficient degree of transparency and public involvement.

II. NUMBER OF JUDGES

Significant elements arise from the analysis of Judges’ number. Indeed, whether Italy and Ger-
many opt for big courts, respectively, composed by 15 and 16 Judges, on the contrary, France and 
Unites States opt for smaller courts of nine judges for each. In the middle there is the UK Supreme 
Court which, according to art. 23 of the CRA, is composed by 12 judges.

Being in force the majority principle, is evident as the choice of big or small courts has an impor-
tant influence on courts functioning. Normally a bigger court is created to guarantee a greater judi-
ciousness of courts decisions. This quality is requested for courts which are conceived as guardians 
of the equilibrium in the constitutional system (and it is the case of Italy and Germany where the 
constitutional courts are officially entrusted of this guaranty role).

On the other side, the danger of smaller courts is that they can take decisions which are partial 
and not shared into the court. The political and ideological positions can be easily stigmatized in a 
smaller court. In this regard, is useful to refer to the US Supreme Court where ideological alignments 
are manifest.

III. PROFESSIONAL REQUIREMENTS AND PROFESSIONAL BACKGROUND

Another important indicator of the values which are rooted in judicial selection procedures for 
Constitutional Courts is the request of high professional standards. Indeed, it is evident that when 
there is an high specification of professional requirements there will be a lower degree of “discre-
tion” in judicial nominations (so a higher degree of judicial independence). Indeed, the authority 
(often a political one) entrusted to judicial nominations power will select the candidate not accord-
ing to subjective or ideological criteria, but according to objective, strictly established criteria (free 
of any political evaluation) often based on merit. In addition to this, a constitutional court mainly 
composed by professionals will pursue a modus operandi which is typical of a juridical culture.

The situation appears in these terms in Italy, Germany and, after the CRA, also in the United 
Kingdom. Indeed, in both of these countries are established precise professional requirements in 
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order to be elected as a Judge to constitutional courts. Art. 135 phar. 2 of Italian Constitution states 
that: «the judges of the Constitutional Courts shall be chosen from among judges, including those 
retired, of the ordinary and administrative higher Courts, university professors of law and lawyers 
with at least twenty years of practice». Therefore, in the Italian constitutional court are represented 
three professional categories: the academics, the jurisdictional order and the lawyers. However 
they are provided two common criteria: an old service and a law degree.

The German Fundamental law states that both Bundestrat and Bundestag will elect, at least, 
three professional judges who must have worked for three years as judges of a Federal High Court 
(so, in total, professional judges have to be six over sixteen). The remaining judges are lay judges, 
however, the law provides that lay judges must be qualified to judicial career (in practice this con-
sists in passing the second public examination with high scores, an examination which has to be 
overcome to perform all the legal professions) in this way enforcing the judicial nature of the Court.

Finally, the CRA establishes several requirements in order to be appointed to the UK Supreme 
Court: for example, the candidate has to have held high judicial offices for a period of at least 2 
years, or have been a qualifying practitioner for a period of at least 15 years (art. 25).

Coherently with the rules and principles stated before, the following data show important evi-
dences: indeed, looking to tables number 1, 2 and 5 we can notice how the most part of Italian, 
German and British judges have been ordinary or administrative judges: so not involved in poli-
tics. The circumstances are totally different in France where (see table number 4) the most part of 
Court’s members have a professional experience as public officials and, moreover, where six out of 
nine judges have had a political past in the executive or in the legislative branch. Surely, the lack of 
specific qualifications in order to be appointed as a judge (not even a law degree)17 has relevant in-
fluence on Court composition; surely, this datum contributes to consider the Conseil Constitutionnel 
as a sort of appendix of the political power.

These last considerations are not valid with regard to the United States: here, as well as in France, 
there is no constitutional norm which establishes a minimum standard to be appointed as a Su-
preme Court Judge. However, it is evident that, in practice, several criteria are taken into considera-
tion. For example, in the last decade of the twentieth century the form of political appointment 
which became increasingly important is the “criterion driven appointment.”18 The White House and 
the Department of Justice developed criteria that they would use when the possibility of a nomina-
tion materialized. These criteria included the demographic identity of the candidate, but also the 
age, the gender and judicial philosophy or ideology (criteria which, often, are not easily identifi-
able). All these versions of politics still have an important role. In 2008, for example, there was a 
common agreement that the next nomination should go to a person of Hispanic origin and, if pos-

17 Since the D’Estaign presidency, the trend has been to appoint candidates with legal experience, although Mitterrant relied on the tradi-
tion standard of personal loyalty. In Stone, A. The Birth of Judicial politics in France, the constitutional Council in comparative prospective, 
Oxford: Oxford University press, 1992.
18 Yalof, D. A. Pursuit of Justice: Presidential Politics and the selection of Supreme Court nominees. Chicago: University of Chicago Press, 
1999: 240 ff..
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sible, a woman (Judge O’ Connor, the only woman in the court, in fact would be departed for the 
court soon). This led to the nomination of Judge Sonia Sotomayor. Indeed, in the US will be found 
judges who correspond not only to high “professional” standards but, also, to high “representative” 
standards. In the United States, being the awareness of Supreme Court’s political power, the prin-
cipal scope is not an independent Court but a Court which is able to represent the several “spirits” 
of American people. Table number 5 confirms the analysis: all Judges have an important academic 
past or an experience as judges. All judges can be considered an evident representation of religious, 
ethnic, sexual expectation of the country.

In conclusion, we can state that judicial selection procedures, providing or not professional re-
quirements, have an important influence on the real composition of the Constitutional or Supreme 
Court, including the academic or professional qualification of judges. The following table makes an 
overview of these evidences:

- In France, where professional requirements ARE NOT established:

• 5/9 judges studied political sciences and came from the ENA: equal to 55,5%
• 5/9 judges before nomination exercised administrative or political offices: 55,5%
• 8/9 have a political or administrative past: 88,9%

- In Italy, where very strict requirements ARE established:

• 15/15 judges have a law degree: 100%
• 7/15 judges have been professors, 6/15 judges, only 2/15 are lawyers
• 10/15 judges have a political or administrative past: 66,7%(2/3)

- In Germany, where requirements exist:

• 13/16 judges have a PhD in Law: 81,3%10/16 have been professors ( 62,5%),
• 6/16 are judges
• 8/16 judges have a political or administrative past: 50%

- In the United States, where there ARE NOT written requirements:

• 5/9 judges have a law degree at Harvard (2 Yale, 1 Columbia): 55,6%
• 5/9 have been professors,
• 4/9 judges.4/9 exercised a political office: 44,4%

- In the United Kingdom, where there ARE written requirements:

• 8/12 judges come from Cambridge or Oxford University; 66%
• 12/12 have a judicial experience; 100%
• 4/12 have had a political or an administrative past 33,3%
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IV. TENURE IN OFFICE.

One of the instruments conceived to grant Constitutional Courts’ independence is the term of 
judges’ tenure in office: indeed, normally Constitutions provide long and no renewable terms. The 
goal is to prevent a strong degree of political homogeneity with the representative bodies. In fact, 
in this case there is the risk to pass from a control to an “self control”.19

In France Constitutional Council’s ordinary members are nominated for a term of nine years not 
renewable (except ex officio members, that is the former Presidents of the Republic, who enjoy a 
life tenure).20 The same nine years term is in Italy where don’t exist members with a life tenure. In 
Germany, until 1970, it was provided a life tenure for professional judges and, on the contrary, a 
tenure of eight years for lay judges. Then Constitutional judges are in office for twelve years and 
they are not renewable. In conclusion, we can observe that Continental European courts generally 
opt for medium or long terms (always not renewable).

On the contrary, in UK and US we find “life” appointment. Art. 33 of the CRA states that «a judge 
of the Supreme Court holds that office during good behavior, but may be removed from it on the 
address of both Houses of Parliament». However, like all British judges, Supreme Court justices 
are forced to retire at age 70 if first appointed to a judicial office after 31 March 1995, or at age 75 
otherwise.21

In the same way, the US Supreme Court, since its creation in 1789, has been composed by “life 
tenure” judges. This means that a member of the Court leaves the Court only in case of resigna-
tion, retire, or death. This extreme choice is proportionate with the high degree of politicization of 
judicial nomination for US Supreme Court. Recently we saw the retirement of the oldest and argu-
ably most liberal justice of the Court: the ninety years old Paul Stevens. This man even if he was 
appointed by the republican president Gerald Ford in 1975, became a hero of liberal vote. Stevens 
will be known as the dissenter in the case Bush v. Gore22, the decision which decreed the victory of 
George W. Bush at the Presidential elections. Stevens commented the US Supreme Court decision 
with these words:

«although we may never know with complete certainty the identity of the winner of this year’s 
presidential election, the identity of the loser is perfectly clear: It is the nation’s confidence in 
the judge as the impartial guardian of the rule of law.»23

19 De Siervo, U. La Corte costituzionale nel nostro sistema costituzionale, Pavia 29 march 2011. Web. 9 April 2011 <http://giurisprudenza.
unipv.it/docsDidattica/rigano/DeSiervo_Pavia_20010329.pdf>.
20 However, only former President Auriol and Coty used this opportunity, none of their successors have done so.
21 See Judicial Pensions and Retirement Act 1993.
22 121 S. Ct. 525.
23 http://abcnews.go.com/ Politics/Supreme_Court/justice–john–paul–stevens-retires-us-supreme-court/story?id=9615609 (last visited 
March 2011).
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Notwithstanding his past, Stevens decided to leave the court just during Obama presidency. As 
we know, Obama replaced Stevens with Elena Kagan a candidate who was not greeted with particu-
lar enthusiasm. Indeed, during the public hearings in the Senate, republicans opposed her nomina-
tion saying that «it is difficult to see how her experience fundraising for Harvard Law School qualifies 
her for a seat on the Nation’s high court» and underlying how much the candidate is “disturbingly 
out of the mainstream”.24

Nevertheless, Elena Kagan (the first woman Dean of Harvard Law School) took a judicial office 
for the first time in her life only in January 5, 2009 (once nominated Solicitor General by the same 
Obama).

In conclusion, with this overview we noticed that both the “long terms” and the “life tenure” 
have the same goal: to favor judicial independence. However to understand the different rationales 
which justify such choices, we must verify how these tenure terms articulate with appointment pro-
visions. Indeed this deals with the “core” business of our analysis: the relationship (so the equilib-
rium) between Political institutions and Constitutional courts in the context of judicial nominations.

V. AUTHORITIES CHARGED WITH JUDICIAL SELECTION.

As we said before, none of the considered countries chooses direct democracy models to select 
Constitutional judges: normally, judges are elected or appointed by several authorities. These au-
thorities could be political or not political and they could decide separately or in cooperation with 
other authorities. An important premise to analyze the datum is understand that political authori-
ties which decide separately are a sign of politicization. On the contrary, the absence of political au-
thorities and cooperation are a sign of independence. Developing this scheme we can observe as in 
France judges are appointed by the most relevant individual authorities of the State: indeed, three 
of the nine judges are appointed by the President of the Republic, three by the President of the 
National Assembly and three by the President of the Senate. The authorities entitled of the appoint-
ing power decide without any cooperation and, moreover, have complete discretion as to whom 
they appoint: indeed, as we said before, no specific qualifications are required for appointments, 
not even a law degree.25 The constitutional reform of 2008 tried to temper this asset providing a 
form of political assembly involvement. Indeed, new art. 56 stated that «les nominations effectuées 

24 http://www.redstate.com/jrichardson/2010/04/04/stevens–retirement-makes-way-for-second-obama-scotus-pick/ (last visited march 
2011)
25 Since the D’Estaign presidency, the trend has been to appoint candidates with legal experience, although Mitterrant relied on the 
traditional standard of personal loyalty. In Stone, A. The Birth of Judicial politics in France, the constitutional Council in comparative 
prospective, cit.
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par le président de chaque assemblée sont soumises au seul avis de la commission permanente 
compétente de l’assemblée concernée». Consequently, the nominees are valued by a permanent 
commission. Although this is an important reform which enhances parliament prerogatives in ju-
dicial selection, it has to be considered that the contribute of the parliament is only an “avis”, so a 
simple advice which is never binding. Moreover, the France Constitution saying that “it is sole the 
permanent commission which is able to value the nominations” underlines that the scope is always 
to safeguard political authorities’ discretion, reducing transparency and public involvement in ju-
dicial procedures. This systems seems to be the less representative of both judicial independence 
and transparency. Nevertheless all these considerations are perfectly coherent with the difficulties 
which the Constitutional Council met to achieve its legitimacy. Even if France is the homeland of 
Montesquieu, the author of the separation of powers’ principle, in this country the power has been 
concentrated in a sole body: the Parliament. The strict application of the principles of the popular 
sovereignty and of the supremacy of the legislative power did not leave any space to accept any ju-
ridical, so external control over the legislation. Indeed, as we know, when the Constitutional Council 
was created it exercised only an “abstract review” (or a priori review). It was the constitutional 
reform of 1974, (which expanded the right of referral to a parliament minorities: sixty deputies and 
senators) and the recognition as binding of the Déclaration des Droits de l’Homme et du Citoyen in 
1997, which contributed to increase Counsel’s influence. Finally, the constitutional reform of July 
2008 (known as “Réforme Balladur”) provides a sort of a posteriori review and the possibility for 
individuals to raise a defense of unconstitutionality before an ordinary court (even if the real inno-
vation of this reform is still doubted).26

In the US, Supreme Court Justices are selected by a procedure which sees thecooperation be-
tween two fundamental institutions. The formal procedure to select Supreme Court judges is sim-
ple: when a vacancy occurs (because a member of the Court resigns, retires, or dies), the President 
makes a nomination with the advice and consent of the Senate. Although it is not expressly stated 
in the Constitution, the Senate’s prerogative of “advise and consent” has been interpreted as the 
power to confirm judicial nominees with a simple majority vote.

However, the actual process of selection is complicated by several factors such as the role of 
unofficial participants, both individuals and groups, with a deep interest in nomination and confir-
mation decisions. Apart from the members of the president administration, the most important of 
these informal participants can be reconnected to three categories: legal community, other interest 
groups and potential justices. The largest and the more powerful legal community is the American 
Bar Association (hereafter ABA). Indeed, an ABA committee investigates over presidential nominees 
who wait confirmation and evaluates them as “well qualified,” “qualified,” or “not qualified.” The 
experience confirms that an unanimous rating of “well qualified” helps to smooth the path to Sen-
ate approval. Indeed, treating judicial selection of Supreme Court judges, we should not underesti-
mate the role of the Senate: James Madison, in forming and supporting the role of the Senate, not-

26 Fabbrini, F. “La loi organique sul controllo di costituzionalità in via incidentale e lo scrutinio preventivo del Consil Constitutionnel.” 
Quaderni Costituzionali 1 (2010): 124.
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ed that the «Executive and the Senate, in the cases of appointments to office and of treaty, must be 
considered as independent of and coordinate with each other».27 According to him, the President 
and the Senate shared a power as a function of Art. II. Several subsequent Presidents gave their 
opinions on the appointment power of Art. II and, generally, they argued for the exclusive power of 
the presidency. A part from these juridical disputes, the role of the Senate has an indubitable im-
portance: the Senate’s power to confirm or reject presidential nominees to the Court has resulted 
in the rejection of 28 of 148 nominations in the Court’s history,28 which means that the 18% (one 
out of five) of presidential nominations have been rejected. Concretely, the presidential nomination 
is directly referred to a Judiciary Committee of the Senate, which gathers extensive information on 
the nominee but, especially, holds the public hearings of the candidates. The main purpose of these 
interviews is to obtain public testimony or comment on the “future” judge, including personal and 
sensible pieces of information such as religion, ideology and even political views. Subsequently, the 
Committee votes its recommendation for Senate action. After this vote the nomination is referred 
to the floor, when, after a debate, is taken a confirmation vote which requires a simple majority (al-
though a large minority of senators could block confirmation through a filibuster that uses extended 
debate to prevent a confirmation vote). Several factors affect Senate’s action: one is the president’s 
political strength in the Senate: in this case senators of the majority party, which is the president’s 
party, chair the Judicial committee and schedule votes on the floor. Another factor is president’s 
strength. Usually, presidents who enjoy a large public approval have an advantage: strong public 
support deters opposition to their nominees.29 Finally, the Senate’s appointment power is extremely 
important during the period of “divided government”, that is when the executive and the legislative 
powers belong to different parties. Indeed, presidents have had an 87.9% success rate with respect 
to Senate confirmations of Supreme Court nominees at times when the White House and the Sen-
ate are controlled by the same political party. During times of divided government, this figure drops 
to 54.5%30!

In conclusion, the political nature of the judicial selection for US Supreme Court is evident as well 
as its political role. However, unlike judicial recruitment of the majority of European Constitutional 
Courts’ judges the selection seems to be affected by a relevant degree of transparency, which ex-
plains also the large amount of research concerning this subject. Moreover, transparency of judicial 
appointment procedures, also achieved by the involvement of interest groups, media and political 
and non political actors, contributes to legitimize, in part, the political nature and role of this court.

In Germany judicial selection procedure is still different: indeed the 16 judges are not selected by 
individual authorities but elected with a majority of the two-third of the votes. One-half of them are 
nominated by the Federal Parliament, the Bundestag, and the other half by the Bundestrat the Fed-

27 Madison, J. “To the Senate of the United States, July 6, 1813.” A Compilation of the Messages and Papers of the Presidents, 1789-1897. 
Ed. J. D. Richardson. Washington, DC: Government Printing Office, 1897, 1: 531.
28 Savage, D. The Supreme Court and the powers of the American government. 2nd ed. Washington DC: CQ Press, 2009: 551.
29 Baum, L. The Supreme Court. Washington DC: CQ Press, 2007: 44.
30 Goldberg, D. and Kozlowsky, M. “The Politics of Choosing United States Supreme Court Justices” cit., 6.
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eral Council.31 More specifically, the Bundestag elects its eight judges indirectly through a twelve-
person Judicial Selection Committee (hereafter JSC). According only to these formal information in 
Germany the sixteen judges of the BVerfGG are elected by a more democratic procedure which, 
indeed, involves both the houses of the Parliament. Indeed, the Constitutional Court composition 
reflects both the sources of legitimization of federal power: the people (through the Bundestag) and 
the Länder (through the Bundestrat).

The smallest degree of politicization, at least according to a formal point of view, concerns the 
Italian Constitutional Court. Judicial selection procedure seems to be more balanced because of two 
criteria: the first one is that in two cases out of three we have collegiate nominations, the second 
one is that there is the participation of all the powers of the State. As we now, under art. 135 of the 
Italian Constitution,32 the Corte costituzionale shall be composed of fifteen members. The Constitu-
tion ascribes the nomination of five members, respectively, to the Italian Parliament in joint sitting, 
to the President of the Republic and, above all, to the ordinary and administrative High Courts. This 
norm is the result of a compromise which takes into account both juridical reasons and political 
ones. The Constitutional Court composition recalls the division of powers33 of Montesquieu: indeed 
this is the sole case where a (conspicuous) part of the Court is selected by the Judiciary.34 However, 
politics remains inside judicial selection: indeed, according to a conventional rule, the parliamen-
tary nominations are allocated among the parties, using the same distribution as Parliament accord-
ing to a sort of lottizzazione.35 In spite of this phenomenon in the Italian contest the independence 
of the Court is a consolidate opinion: its decisions are considered «unsigned and without dissents, 
making partisanship difficult to measure».36

31 The Bundestag is an organ of the legislature, while the Bundestrat is an organ through which the Länder assist in the passing of fed-
eral law and in the administration of the Bund. In Fisher, H. D. The German Legal System and Legal Language. New York: Routledge and 
Cavendish, 2009.
32 Art. 135. The Constitutional Court shall be composed of fifteen judges, a third nominated by the President of the Republic, a third by 
Parliament in joint sitting and a third by the ordinary and administrative supreme Courts. The judges of the Constitutional Courts shall 
be chosen from among judges, including those retired, of the ordinary and administrative higher Courts, university professors of law and 
lawyers with at least twenty years practice.
 Judges of the Constitutional Court shall be appointed for nine years, beginning in each case from the day of their swearing in, and they 
may not be re-appointed.
 At the expiry of their term, the constitutional judges shall leave office and the exercise of the functions thereof.
The Court shall elect from among its members, in accordance with the rules established by law, a President, who shall remain in office for 
three years and may be re-elected, respecting in all cases the expiry term for constitutional judges. The office of constitutional judge shall 
be incompatible with membership of Parliament, of a Regional Council, the practice of the legal profession, and with every appointment 
and office indicated by law.
 In impeachment procedures against the President of the Republic, in addition to the ordinary judges of the Court, there shall also be 
sixteen members chosen by lot from among a list of citizens having the qualification necessary for election to the Senate, which the Parlia-
ment prepares every nine years through election using the same procedures as those followed in appointing ordinary judges.
33 Celotto, A. “Rappresentanza e Corte costituzionale.” Rappresentanza politica, gruppi di pressione, élites al potere, Atti del Convegno di 
Caserta, 6-7 maggio 2005. Ed. L. Chieffi. Torino: Giappichelli, 2006: 179 ss.
34 So, by non-political authorities.
35 The “lottizzazione” is an Italian political custom according to which there should be the same political parties equilibrium both in the 
Parliament and in the Constitutional court. Concretely, this means that when a judge leaves his office, and the political equilibrium in the 
Parliament is unchanged (so, the same political party has the majority), the following judge has to be proposed by the same political party 
which made the previous judicial nomination.
36 Volcansek, M. “Political Power and Judicial Review in Italy.” Comparative political studies 26 (1994): 492.
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However we should consider that in 2004 the Parliament discussed a reform project, the n. 
486237 which provided, under art. 40, a change of Court’s ordinary composition: on the one hand it 
was proposed to reduce both judges nominated by the President of the Republic and by the highest 
ordinary and administrative Courts (from five to four) and, on the other hand, to increase the par-
liamentary nominations (from five to seven). These last nominations shall be entrusted to a Federal 
Senate integrated with the Presidents of the Regions and of the autonomous Provinces. This pro-
posal has been criticized because of two reasons: firstly, this reform reduces the number of judges 
who are not elected according to political criteria; secondly, assigning to the Federal Senate (and 
not to the Parliament in joint sitting) the nomination of the majority of Constitutional judges, the 
reform project reveals the idea to introduce a sort of “federalist factor” to the Constitutional Court 
radically changing the nature of this body (which is supposed to be impartial). According to this 
position the new composition of the Court could totally change the nature of this organ especially 
relating to its arbiter role during the conflicts between State and Regions.38

Finally, we must pay particular attention to UK Supreme Court selection procedures. Indeed, 
although it is a Court which acts in a common law tradition country, the primary rationale for its 
creation was to remove the United Kingdom’s top court from Parliament so as to ensure a clearer 
formal separation of powers between the legislature and the judiciary. Consequently, the appoint-
ment process for the Supreme Court is strongly focused on avoiding the usual political commitment. 
Under article 27 of the CRA candidates are selected by a Supreme Court Judicial Appointments 
Commission made up of the President of the Court, the Deputy President and one representative 
of each of the regional judicial appointment bodies (England and Wales, Scotland and Northern Ire-
land). Only one of these three members needs be a layperson. This ad hoc commission selects one 
name to go to the Lord Chancellor who has limited powers to reject that name or ask the Commis-
sion to reconsider their decision. The role of the Prime Minister is now reduced to that of a conduit, 
passing the name provided by the Lord Chancellor to the Queen for appointment.39 Art. 27 of the 
Reform Act highlights that the selection “must be on merit,” and that «in making selections for the 
appointment of judges of the Court the commission must ensure that between them the judges will 
have knowledge of, and experience of  practice in, the law of  each part of  the United Kingdom».

37 Atti Parlamentari, XIV Legislatura, Camera dei deputati, A proposal of Constitutional reform to the Part II of the Italian Constitution, 
(Disegno di legge costituzionale recante “Modifiche di articoli della Parte II della Costituzione)” signed by Berlusconi, Fini and others, 
consigned to the presidency in march, 30th 2004, printed N. 2544.
38 Caretti, P. De Siervo, U. Istituzioni di diritto pubblico Torino: Giappichelli Editore, 2004: 381.
39 Malleson, K. “The evolving role of the Supreme Court” Public Law (2011): 43.
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VI. DISSENTING AND CONCURRING OPINION

The last aspect which contributes to accomplish, with several interesting stimuli, the overview 
of justice and politics relationships is the possibility to publish dissenting and concurring opinions. 
This datum, apparently untied with precedent analysis could be important to detect the implica-
tions between judicial selection procedures on justice and politics relationship. As we know, con-
tinental European courts, with the exception of Germany, adopt collegiate judgments as a means 
to, concretely, favor judicial independence; on the contrary, common law courts pacifically adopt 
dissenting and concurring opinions. This element stresses the individuality of each judge, giving the 
possibility to stigmatize judge’s attitudes and allows it to verify judges’ s political loyalty. In the US, 
the transparency of judges’ decisions and opinions allows to detect liberal or conservative ideologi-
cal lines which are, often, in contrast between them. In this context it is relevant to cite the US case: 
indeed, the last US Supreme Court term, which ended in June, was the stormiest in recent memory, 
with more 5-to-4 decisions split along ideological lines than at any time in the court’s history. Ac-
cording to the rumors among Supreme Court law clerks, the level of tension among the Justices is 
higher than at any point since Bush v. Gore in 2000. Not long after beginning his tenure as Chief 
Justice in 2005, John G. Robert Jr. announced publicly that he would try to promote unanimity and 
collegiality on the court. During his first months on the job, the court managed to achieve his goal, 
issuing a series of 9-to-0 opinions. But the brief period of harmony abruptly ended: the percentage 
of 5-to-4 decisions in which the four liberals were together in dissent rose to 80 percent, up from 55 
percent in the 2004 term. For the foreseeable future, the Court seems likely to be polarized, with 
the conservative bloc ascendant and the liberal bloc embattled. Justice Stevens, the oldest and ar-
guably most liberal justice, now finds himself the leader of the opposition.40

However the US example is not representative of all possible consequences: the possibility of 
dissenting and concurring opinions is not always cause of division and fragmentation. In Germany, 
for example, where dissenting opinions are accepted, recently only the 9% of the decisions have 
been adopted with a majority vote. Indeed, decisions have been often taken with the unanimity. It 
is relevant that the prestige of the Court was increased by this conduct: a conduct totally transpar-
ent which gave legitimacy to the court. On the other hand, in Italy and in France the absence of dis-
senting opinions contributes to create ambiguous courts: difficult to understand and classify in the 
political schema41. In the present the absence of dissenting opinions could worsen the relationships 
between institutions, making more difficult the direct relationship with the people.

40 Rosen, J. “The Dissenter, Justice John Paul Stevens.” 23 Sept. 2007 <http://www.nytimes.com/>.
41 Celotto, A. “Rappresentanza e Corte costituzionale.” cit., (34?).
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VII. CONCLUSIONS

Our analysis pointed out as judicial selection procedures for Constitutional and Supreme Courts 
are strongly related to the rules governing the “institutional equilibrium”. A good knowledge of 
Courts’ structure could give important information about their functioning. According to this point, 
we made an overview of six “structural” elements (legal sources, number of Judges, professional 
requirements, authorities charged with nominations, dissenting and concurring opinions) which 
reveals the importance that each country gives to judicial independence or, vice versa, to judicial 
accountability.

The analysis of the first of these data showed that Judicial selection procedures for Constitutional 
and Supreme Courts are mostly entrusted in fundamental laws. The reasons of this choice seem 
to be two: on one hand the constitution emphasizes the particular status of these courts, on the 
other hand there is the aim to legitimize throughout the constitution some important institutional 
compromises. Hardly ever, except the US case, this constitutional regulation is associated to an ap-
propriate degree of transparency of informal praxis which drives to nominations. This determines a 
greater degree of discretion of political authorities in judicial nomination, so a greater influence of 
politics in Constitutional Court composition.

The second structural datum, which is related to the number of judges, points out that whether 
Italy and Germany (and also the United Kingdom) opt for big courts, France and the Unites States 
opt, on the contrary, for smaller courts. The first choice is justified by the research of independent 
and balanced decisions, completely free from political influences; the second one is, on the con-
trary, typical of a country which accepts ideological positions inside Courts.

The third element which was analyzed was the expectation of Professional requirements in order 
to be appointed as a judge. In Italy, Germany and the United Kingdom the respective constitutions 
provide strict and high selective professional curricula. This is coherent which the aim to have the 
maximum professional standard. Moreover, it is evident that when professional requirements are 
specified, the degree of authorities’ political discretion will be lower (so will be higher the degree of 
judicial independence). Indeed, authorities (often with political features) charged with judicial nom-
inations could not select the candidates according to subjective or ideological criteria, but according 
to strictly established criteria (free of any political evaluation and often focused on merit). The situa-
tion is totally different in France, where no specific qualifications are required for appointments: not 
even a law degree.42 We saw that this datum contributes to consider the court as an appendix of the 
political power. Indeed authorities’ discretion in the appointments has two consequences: Court’s 
members have a professional experience mostly as public officials and they have a political past in 
the executive or in the legislative branch. The situation seems to present further special features 

42 Since the D’Estaign presidency, the trend has been to appoint candidates with legal experience, although Mitterrant relied on the 
traditional standard of personal loyalty. In Stone, A. The Birth of Judicial politics in France, the constitutional Council in comparative 
prospective, cit.



Judical Independence vs. Judical Accountability

85

in the US: indeed, throughout the consideration of demographic, sexual and, above all, ideological 
criteria in the US the scope is to find judges who correspond not only to high professional standards 
but, also, to high “representative” standards. In the US, on the basis of the awareness of Court’s 
intrinsic political power, the principal scope is not to have an independent Court but a Court which 
is able to represent the several spirits of American people.

With regard to Judges’ tenure in office we noticed as, normally, States provide long and no re-
newable terms with the scope to prevent a strong degree of political homogeneity with the repre-
sentative bodies. This is particularly true in the US and UK where we have life tenure judges.

The fifth (and, maybe, the most important) datum which has been analyzed, concerns the ty-
pology of authorities involved in judicial nominations. In this field, we can easily find how Judicial 
selection procedures are clearly a point where Justice and Politics intersect. Indeed, in the most 
of countries Constitutional judges are elected by political procedures: the question is what is the 
real degree of this politicization. Trying to measure this element, we placed in the following picture 
France and Italy respectively to the first and the last place: indeed French Judicial Selections proce-
dure seems to be still too much influenced by politics, while the Italian ones are a sort of “manifest” 
of judicial independence (thank to the involvement of the Highest Judicial bodies in the appoint-
ment procedures). In the middle there are Germany and the United Kingdom where judges are 
respectively selected by more “democratic” or “impartial” methods (which see the participation of 
both the houses of the Parliament or of independent Judicial Appointment Commissions). However, 
we find in the middle also the United States where the strong politicization of judicial selection pro-
cedures is balanced by a high degree of transparency and cooperation.

In the follow table we’ll sign in blue elements which could be reconnected to accountability and 
in red elements which could be reconnected to independence.

France

United States

Germany United Kingdom

Italy

Politicization

Independence/Transparency
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Legal sources N. Professional 
requirements

Tenure in office Authorities D&C
opinion

FRA Art. 56 Const. 9 / 9y, NR 3 Pres. Rep. 3
Pres. Sen.

3 Pres. Nat. Ass.

No

ITA Art. 135
Const.

15 1-High Judiciary.
2- University Prof.
3- attorneys 20 y 

(art. 135 c. 2)

9 y NR 5 Pres. Rep
5 Parl

5 Magistr.

No

GER Artt. 93-100
LF + sez. 3-10

St. C

16 -N.3 law judges
(High federal 

court)
-Juristen

12y NR Bundestrat Bundes-
tag ( 2/3)

Yes

USA Art. II s. 2
Const.

9 crit. driven app. 
trasparency

Life Pres. US
+Sen

Yes

UK Part III, 
art.23ss CRA

- High judicial off.
2 y.

- Legal practice 
15 y.

Life (until 70) JAC
Lord Chancellor

Yes

In conclusion, from the following table we find the confirmation that France has the highest num-
ber of elements in favor of accountability and Italy the highest number of elements in favor of inde-
pendence. We also underlined the datum of transparency which is proper of the US: this element 
is able to balance the politicization of judicial selection procedures (an element which France likes).

INDIPENDENCE ACCOUNTABILITY TRANSPARECY

FRANCE 1 4

ITALY 5

GERMANY 4 1

UNITED STATES 1 3 1

UNITED 
KINGDOM

4 1

The last question which, naturally, arises from this paper is: is it possible to detect the “best” 
way to select Constitutional and Supreme Court Judges? Certainly, the growing role of these Judi-
cial bodies poses more and more problems with regard to their legitimacy: a judicial recruitment 
process which mixes up political accountability and transparency seems to be, in theory, the best 
solution to this dilemma. However, we must consider that, in practice, does not exist “the best” 
selection system. We could ask ourselves: what is the best judicial selection method, a meritocratic 
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one or a political one? Our opinion is that the answer is not one or the other: the answers can be 
both. Indeed, we think that the key to find out the right answer is considering, also, which form of 
government is involved, in brief which is the best selection system comprehending the role that 
the judiciary has in the balance of powers. Consequently, looking to the actual debates concern-
ing the reform of Justice in Italy, my opinion is that any attempt to influence or modify the degree 
of judicial independence or accountability through a legal reform (also, involving Judicial Selection 
procedures for the Constitutional Court), must confront itself with some of the most important pil-
lars of the constitutional order: above all the rules governing the separation of powers and the form 
of Government.

APPENDIX

Italian Constitutional Court’s composition (Tab. No. 1)43

Appointment Education Professional experience Political or administrative 
experience

Lattanzi
(2010)

Court of cassa-
tion

Law Ordinary magistrate, long 
experience at the Court of 

cassation
Finocchiaro

(2002)
“ “ Ord. Magistrate

Criscuolo
(2008)

“ “ “ Judicial association (Pres-
ident), Higher Council of the 

Judiciary (1990-94)
Maddalena

(2002)
Court of 
Accounts

“ Accounting magistrate Ministerial cabinets

Quaranta
(2004)

Council of 
State

“ Administrative judge Ministerial cabinets

Gallo
(2004)

President of 
the Republic

“ University Fiscal Law Finance Minister
(Ciampi)

43 March 2011 http://www.cortecostituzionale.it/actionCollegio.do. Ugo De Siervo left the Court in April 2011, Paolo Maddalena ended 
his office in July 2011. In September 2011 Marta Cartabia was appointed by the President of the Republic replacing the seat of Anna 
Maria Saulle (deceased).
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Cassese
(2005)

“ “ University Administrative 
Law

Minister (Public Administra-
tion) (Ciampi)

Saulle
(2005)

“ “ University International Law

Tesauro
(2005)

“ “ University International Law Anti-trust Authority (Pres-
ident)

Grossi
(2009)

“ “ University History of Italian 
Law

De Siervo
(2002)

Parliament “ University Constitutional 
law

Left, Privacy Authority (Mem-
ber)

Mazzella
(2005)

“ “ State Attorney Right, Minister (Public 
Administration) (Berlusconi), 

ministerial cabinets
Silvestri
(2005)

“ “ University Constitutional 
Law

Left, Higher Council of the 
Judiciary (1990-94)

Napolitano
(2006)

“ “ Administrative judge Right, Ministerial cabinets

Frigo
(2008)

“ “ Criminal Attorney Right, President of the Crimi-
nal Bar

German Federal Constitutional Court’s composition44 (Tab. No. 2)

Appointment Education Professional
experience

Political or
administrative

experience
Ferdinand
Kirchhof

NA; Fist Senate Dr. iur. (Heidel-
berg), Law

University
Professor, Judge

Christine
Hohmann- 
Dennhardt

“ Dr. jur., (Johann- 
Wolfgang-Goethe 
University), Law

University Profes-
sor and judge

Head of the Department 
of Social Affairs of Fran-
kfurt/Main; Minister of 

Justice of Hesse
Brun-Otto

Bryde
“ Dr. jur., (Ham-

burg). Law
Professor of
Public Law

Reinhard
Gaier

“ Dr. jur. (Dresden), 
Law

Judge

44 March 2011. http://www.bundesverfassungsgericht.de/en/judges.html.
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Michael
Eichberger

“ Dr. iur. (Mainz), 
Law

Judge Minister Cabinet Baden- 
Württemberg

Wilhelm
Schluckebier

“ Law (Justus- Lie-
big-Universität 

Gießen)

Judge Federal Chancellery 
(Law and Administration 

Department)
Johannes
Masing

“ Dr. jur. (Freiburg); 
law and philoso-

phy

Professor

Andreas L.
Paulus

“ Dr. iur. 
(Munich);Law

Professor

Andreas
Voßkuhle

NA, Second
Senate

Dr. iur. (Ludwigs- 
Maximilians- Uni-
versität Munich), 

Law

Professor Desk officer at the 
Bavarian State Ministry 

of the Interior

Siegfried Broß “ Dr. iur. (Munich) Professor Legal Department of the 
Bavarian State Chancel-

lery
Lerke Osterloh “ Dr. jur. Institute 

of Law of Public 
Finance, (Ham-

burg)

Professor

Udo Di Fabio “ Dr. jur. (Bonn), 
Law

Judge and
Professor

Municipal adminstration 
official

Rudolf
Mellinghoff

“ Studies at the 
University of 

Münster

Judge

Gertrude
Lübbe-Wolff

“ Dr. jur. (Freiburg) Professor

Michael
Gerhardt

“ Dr. jur. Judge Bavarian Ministry of the
Interior

Herbert
Landau

“ Studied law 
(Justus-Liebig- 
Universität in 

Gießen)

Judge Federal Ministry of
Justice
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France Conseil Constitutionnel’s composition45 (Tab. No. 3)

Appointment Education Professional
experience*

Political or administra-
tive experience**

Debré
(2007)

President of the
Republic

Political 
Science

Paris, Law

Ordinary magis-
trate

Deputy, minister, spea-
ker

National Assembly
Steinmetz

(2004)
President of the

Republic
PS Paris, ENA Prefect Ministerial cabinets

Guillenchmidt
(2004)

President of the
Senate

PS Paris, Law Ordinary magis-
trate

Ministerial cabinets

Denoix de
Saint Marc

(2007)

President of the
Senate

PS Paris, Law, 
ENA

State councillor
(Vice-Pr.)

Ministerial cabinets

Canivet
(2007)

President of the 
National Assem-

bly

Law, ENM Ordinary magis-
trate, Pres. Court 

of cassation
Michel

Charasse
(2010)

President of the
Republic

Law degree Politician Ministerial cabinet, 
member of the Senat

Hubert Haenel
(2010)

President of the
Senate

Law, ENM Administrative 
magistrate, Uni-
versity professor

Member of different 
government commis-

sions
Jacques Barrot

(2010)
President of the 
National Assem-

bly

Political Stu-
dies

Politician in the 
national and 

European context

Ministerial cabinet, 
member of the Parlia-

ment
Claire Bazy-

Malaurie
(2010)

President of the 
National Assem-

bly

Political Stu-
dies

Administrative 
functions

Public Administration

45 March 2011. www.conseil-constitutionnel.fr.
* In courts, at the bar, in universities…
** Ministerial cabinet and/or other top administrative appointments.
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United States Supreme Court’s Composition46 (tab. No.4)

Appointment Education Professional expe-
rience*

Political and administra-
tive experience

John G. Roberts
(2005)

George W. 
Bush

J.D. from 
Harvard Law 

School in 
1979.

Law clerk, judge to 
United States Court of 
Appeals for the District 

of Columbia

U.S. Department of Jus-
tice, Associate Counsel 

to President Ronald 
Reagan, W

Antonin Scalia
(1986)

Reagan LL.B. from 
Harvard Law 

School

Professor, Judge of the 
United States Court of 
Appeals for the District 

of Columbia Circuit
Anthony M.

Kennedy
(1988)

Reagan LL.B. from 
Harvard Law 

School.

Professor of Consti-
tutional Law, judge 

appeal court

Clarence Tho-
mas

(1991)

Bush J.D. from Yale 
Law School

Attorney, Judge of the 
United States Court of 
Appeals for the District 

of Columbia Circuit

Chairman of the U.S. 
Equal Employment 

Opportunity Commission

Ruth Bader 
Ginsburg

(1993)

Clinton LL.B. from 
Columbia Law 

School

Professor of Law, Judge 
of the United States 
Court of Appeals for 

the District of
Columbia Circuit

Stephen G. 
Breyer
(1994)

Clinton LL.B. from 
Harvard Law 

School

Professor of Law, judge Member of the Judi-
cial Conference of the 

United States

Samuel Antho-
ny

Alito
(2006)

George W. 
Bush

NA Judge, attorney

Sonia Soto-
mayor
(2009)

Barack 
Obama

J.D. from Yale
Law School

Attorney, judge

Elena Kagan
(2010)

Obama J.D. from 
Harvard Law 

School

Law Clerk, Professor Deputy assistant to the 
for Domestic Policy, 

Solicitor General of the 
United States

46 March 2011. http://www.supremecourt.gov/about/biographies.aspx.
* In courts, at the bar, in universities…
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The UK Supreme Court’s composition47 (table No. 5)

Appointment Education Professional
experience

Political or
administrative expe-

rience
Lord Phillips Judicial 

Appointment 
Commission

Law Judge

Lord Hope “ Law, Cambridge, 
Edinburgh

Member Scottish
Bar, Judge

Queens Counsel

Lord Saville 
de Newdigate

“ Law, Oxford Judge Chair Committee of the 
Department of Trade 

and Industry
Lord Rodger “ Law, Glasgow, 

Oxford
University, Judge, Soli-

citor General
Lord Walker “ Cambridge Bar; judge

Lady Hale “ Cambridge Bar; University;
judge

Law Commission

Lord Brown “ Law, Oxford Bar; judge Chairman of Sub- Com-
mittee E (Law and
Institutions) of the

House of Lords
European Union

Select Committee
from 2005 to

2007.
Lord Mance “ Law, Oxford Bar; Judge
Lord Collins “ Law, Cambridge, 

Columbia (USA)
Solicitor; Judge

Lord Kerr “ Law, Queen’s 
University, 

Belfast

Bar; Crown
Counsel; Judge

Lord Clarke “ Law, Maritime 
and Commercial

Bar; judge (Master of 
the Rolls)

John Dyson “ Law Bar, judge to the
High Court

47 March 2011 http://www.supremecourt.gov.uk/about/biographies.html.
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Constitutional Court’s comparative analysis (tab. No. 13)

France Germany Italy United 
Kingdom

United States

Name Conseil Constitu-
tionnel

Bundesver-
fassungsge-

richt

Corte Constitu-
zionale

The Supreme 
Court

US Supreme 
Court

Date of crea-
tion

1958 1949 1948 2005 1787

Number of 
judges

9 16 15 12 9

Terms of 
appointment

9 y 12 y 9 y Life (until 70) Life

Appointing 
authorities

President of the 
Republic (3),

pr. of the Senate (3)
pr. of the National 

Assembly (3)

Bundestag 
(8)

Bundesrat 
(8)

Pr. of the 
Republic (5)

Parliament (5),
Highest Courts 

(5)

Judical
Appointment
Commission

President and 
Senate

Type of judicial 
review

Centralized Centralized Centralized Decentralized Decentralized

Concrete 
review:

indeirect ap-
peal through 

ordinary 
courts

No1 Yes Yes Yes Yes

Abstract 
review:

type

A priori A posterior A posterior No No

Institutions 
able to initiate 

abstract 
review

Pr. Republic. Pr. 
Senate and Assem-
bly, 60 senators, 60 

deputies

Federal 
government, 

Regional 
govern-

ments, 1/3
Bundestag

Government, 
Regional 

governments

Dissenting/
Concurring 

opinions

No Yes No Yes Yes
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     ABSTRACT

In this article the author analyses the experience of the Constitutional Court of the Republic of 
Latvia in applying interim measure in examining constitutional complaints submitted by persons. In 
view of the case law of the Constitutional Court, the rulings of the Constitutional Court regarding 
issues not envisaged in the Constitutional Court procedure are analysed as well. Thus, the article 
provides answers to the question, whether the Constitutional Court may suspend court proceedings 
and legislation procedure.
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1. TOPICALITY OF THE SUBJECT

The interim measure is one of the procedural issues to be dealt with by the Constitutional Court, 
basically linked with exercising the constitutional complaint. Simultaneously, the Constitutional 
Court, due to its competence, is frequently involved in policy making. This conclusion is not a nov-
elty in countries implementing the European model of constitutional control. If subjects of abstract 
constitutional control – the Parliament, a definite number of deputies, the President of the State, 
the executive power – have the right to apply to the Constitutional Court, then the Court, directly 
or indirectly, may become involved in political processes. Latvia is not an exception in this regard.

In the interaction of politics and law, the Constitutional Court has adopted very important deci-
sions, inter alia, on the application of interim measure as demanded by the applicants. The Consti-
tutional Court, dealing with procedural issues, unregulated by legal acts, has had to answer suffi-
ciently complex questions, such as whether it has the right to suspend court proceedings. However, 
the most complicated and politically sensitive issue, which the Constitutional Court had to deal with, 
was whether the Constitutional Court may have the right to suspend legislation procedure. This is-
sue became relevant at the beginning of 2012 in connection with the referendum on maintaining 
the legal status of the Latvian language as the only official language of the state. This “referendum” 
case brought to the foreground the scope of rights of the Constitutional Court and the application 
of temporary adjustment in the Constitutional Court procedure.

2. INTERIM MEASURE IN THE CONSTITUTIONAL COURT PROCEDURE 

Constitutional complaint, an application which in accordance with Article 192 of the Constitu-
tional Court Law may be submitted by a private person, is one of the most important legal remedies 
in Latvia.1 A person may contest in the Constitutional Court the compliance of a legal act (provi-
sion) with the fundamental human rights enshrined in the Constitution. However, Latvia allows only 
constitutional complaint, but not actio popularis. It means that the person has to abide by various 
procedural and material restrictions, including the principle of subsidiarity, before submitting a con-
stitutional complaint to the Constitutional Court. In accordance with the principle of subsidiarity, 
prior to submitting an application to the Constitutional Court, all other real and effective options 
of legal remedies must be exhausted.2 Usually the other legal remedies that the person can use in 

1 Rodiņa A. Konstitucionālās sūdzības teorija un prakse Latvijā: Rīga, Latvijas Vēstnesis, 2009,17.-31.lpp.
2 On Compliance of Section 59.5 of the Credit Institution Law with Article 1and Article 105 of the Satversme of the Republic of Latvia: 
Judgement of the Constitutional Court of the Republic of Latvia in case No 2010-71-01, Section 14. http://www.satv.tiesa.gov.lv/upload/
Judgment%202010-71-01-parex__ENG.pdf
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the national level to protect his rights that have been infringed are applying to the so-called court 
of general jurisdiction or relevant institution of the judicial system.3 This is the moment when, if the 
principle of subsidiarity is complied with, the possibility to apply interim measure in the Constitu-
tional Court procedure arises.

The legal basis for interim measure is Para 5, Article 192 of the Constitutional Court Law, which 
envisages that “[s]ubmission of a constitutional complaint (application) shall not suspend the im-
plementation of the court ruling except for the cases when the Constitutional Court has decided 
otherwise.”4 Thus, interim measure in the Constitutional Court procedure is the right of the Con-
stitutional Court to suspend the implementation of the ruling of the court. It must be emphasized 
that the Constitutional Court Law does not envisage any other interim measure.

Latvia’s experience in envisaging interim measure is not unique. Such a procedural institution 
is envisaged also in other countries. For example, Article 50 of the Constitutional Tribunal Act of 
Poland provides the right of the Tribunal to issue a preliminary decision “to suspend or stop the 
enforcement of the judgement in the case to which the complaint refers if the enforcement of the 
said judgement, decision or another ruling might result in irreversible consequences linked with 
great detriment to the person making the complaint or where a vital public interest or another vital 
interest of the person making the complaint speaks in favour thereof.”5 Para 32 of the German Law 
on the Federal Constitutional Court sets out the rights of the Court to apply interim measure “if this 
is urgently needed to avert serious detriment, ward off imminent force or for any other important 
reason for the common wealth.”6 Interim measure has also been construed as the right of the Court 
to suspend the coming into force of a law.7 The Constitutional Court of Slovenia has as extensive 
rights in applying interim measure as Germany. Article 39 of the Slovenian Constitutional Court Act 
provides that “until a final decision, the Constitutional Court may suspend in whole or in part the 
implementation of a law, other regulation, or general act issued for the exercise of public authority 
[...].”8 But if a constitutional complaint is accepted, then the Panel of the Constitutional Court of 
Slovenia, like in Constitutional Court in Latvia, may suspend the implementation of the contested 
individual act, “if difficult to remedy harmful consequences could result from the implementation 
thereof.”9

3 On Compliance of Section 19 (5) of the Law on Procedures for Coming into Force of the Commercial Law with Article 105 of the Sat-
versme of the Republic of Latvia and Article 5 of the Agreement between the Government of the Republic of Latvia and the Government 
of the Kingdom of Denmark concerning the Promotion and Reciprocal Protection of Investments: Judgement of the Constitutional Court 
of the Republic of Latvia in case No 2009-113-0106, Section 14. http://www.satv.tiesa.gov.lv/upload/spriedums_2009-113-0106.htm
4 Constitutional Court Law. http://www.satv.tiesa.gov.lv/?lang=2&mid=9
5  The Constitutional Tribunal Act. http://www.trybunal.gov.pl/eng/index.htm
6 Law on the Federal Constitutional Court (Gesetz über das Bundesverfassungsgericht) http://www.iuscomp.org/gla/statutes/BVerfGG.
htm#32
7 Law on the Federal Constitutional Court. Legal texts. Bonn: Internationes, 1996, p. 29. 
8 Constitutional Court Act. http://www.us-rs.si/media/constitutional.court.act.full.text.pdf
9 Ibid, Article 58. 



Content and problematical aspects of Interim Measure: Jurisprudence of the Constitutional Court of the Republic of Latvia

97

3. THE CONTENT OF INTERIM MEASURE PROVIDED BY THE 
CONSTITUTIONAL COURT LAW

The Constitutional Court Law (Para 5, Article 192) contains the presumption that submission of 
a constitutional complaint shall not suspend the implementation of the court ruling. It means that 
the Constitutional Court may decide otherwise, i.e., to suspend the enforcement of a court ruling 
in exceptional or extraordinary cases. Thus, it can be considered that “[i]nterim measure should 
be considered as extraordinary element of the Constitutional Court procedure [...]”10 Application of 
interim measure only in extraordinary cases means that the Constitutional Court cannot be used 
as the instrument to delay enforcement of the ruling if the person is dissatisfied with it. Moreover, 
the need to safeguard the legal certainty of the other party, i.e., that a court ruling, which has come 
into force, will be enforced must be taken into consideration. Here the following principle must be 
abided by: until it has been decided otherwise, the ruling made by a court must be presumed to 
be lawful. At the same time, considering the content of the constitutional complaint, there may be, 
and, as seen in practice, there are cases when suspending a court ruling is even necessary. 

The Constitutional Court Law does not define the factual conditions, which must set in or be 
identified, for the Constitutional Court to be able to apply interim measure. Since interim measure 
is an extraordinary procedural measure, it can be applied to reach important objectives.11 Thus far 
the Constitutional Court in its jurisprudence has recognized temporary adjustment in two cases.

Firstly, the Constitutional Court has recognised the possibility to rule on suspending the enforce-
ment of a court ruling, under extraordinary conditions, due to which the enforcement of the ruling 
before the judgement of the Constitutional Court has come into force may render the enforcement 
of the Constitutional Court judgement impossible. The Constitutional Court has explained that ap-
plication of interim measure may be requested if “a real possibility exists that the enforcement of 
the Constitutional Court ruling in the future would be threatened or impossible.”12 Obviously, there 
would be no logic in continuing the Constitutional Court procedure, knowing that the end result 
would be unenforceable, or, in such cases the Constitutional Court should have the right to suspend 
the enforcement of the court ruling, if its enforcement could make the Constitutional Court proce-
dure meaningless.13 Thus, for example, the Constitutional Court refused to apply interim measure 
in a case, in which suspension of the enforcement of court ruling was requested, in compliance 
with which real estate was described and evaluated (but not alienation or any other activities).14 
The Constitutional Court adopted a rather controversial decision on suspending the enforcement 
of a ruling in a case, in which a person was given a criminal punishment – a monetary fine, set in 

10  LR Satversmes tiesas Rīcības sēdes 27.03.2012. lēmums lietā Nr. 2012-07-01, 4.p. Nepublicēts. 
11  Par lietas ierosināšanu: LR Satversmes tiesas 1. Kolēģijas 20.06.2008. lēmums, 6.2.p. Nepublicēts. 
12  LR Satversmes tiesas Rīcības sēdes 20.01.2012. lēmums lietā Nr. 2012-03-01, 6.p. http://www.satv.tiesa.gov.lv/upload/2012-03-01_
ricibas_sedes_lemums.pdf
13  LR Satversmes tiesas Rīcības sēdes 31.08.2005. lēmums, 3.p. Nepublicēts. 
14  Ibid, 2.p. 
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accordance with the legal provision contested at the Constitutional Court. When examining the 
person’s application on applying interim measure, the Constitutional Court concluded that every 
month 30% was to be deducted from the social provision benefit that the person was entitled to.15 
If the enforcement of the court ruling was not suspended, the person would continue to serve the 
criminal punishment – monetary fine. However, taking into consideration the criterion defined by 
the Constitutional Court itself, in this case the Constitutional Court procedure could not become 
meaningless. Money is an equivalent, which, in case of the Constitutional Court ruling in favour of 
the person, could be returned to the person. The fact, that a simplified procedure for restituting 
monetary fine in such cases has not been laid down in Latvia, could have been a factor in influencing 
the decision of the Constitutional Court. 

Secondly, the Constitutional Court has recognised that it may apply interim measure, if the en-
forcement of the court ruling could cause significant harm to the applicant.16 The Constitutional 
Court, in view of this criterion, has ruled on applying interim measure in a case where the provision 
of the Civil Procedure Law, which regulated the procedure for selling collateral, was contested. The 
applicant requested suspending the enforcement of the court ruling, since on the basis of the court 
ruling the auction of the person’s real estate, which was simultaneously her only place of residence, 
had been started.17 It is clear that in case the court ruling was enforced, the applicant would have 
been divested of place of residence, the property as such, and additional liabilities would appear 
(unpaid mortgage sum, because of the decreased value of the collateral, renting another place of 
residence, etc.). It can be said that in this case the enforcement of the court ruling would obviously 
inflict significant harm to the person, and suspending the enforcement of the court ruling con-
formed to the essence of this institution.

From the point of view of the Constitutional Court procedure, it must be explained that the Court 
does not decide on suspending the enforcement of a court ruling ex officio. The person must sub-
mit a motivated and substantiated application, providing arguments, why the Constitutional Court 
should pass a decision on suspending the enforcement of a court ruling.18 If this requirement is not 
met, the Constitutional Court will decide to reject the request to apply interim measure.19

15  Par lietas ierosināšanu: LR Satversmes tiesas 2. Kolēģijas 29.04.2008. lēmums, 8.p. Nepublicēts. 
16  Par lietas ierosināšanu: LR Satversmes tiesas 1. Kolēģijas 20.06.2008. lēmums, 6.2.p. Nepublicēts. 
17  LR Satversmes tiesas Rīcības sēdes 5.03.2010. lēmums lietā Nr. 2010-08-01, 2.p. Nepublicēts. 
18  Par lietas ierosināšanu: LR Satversmes tiesas 2. Kolēģijas 8.04.2010. lēmums, 9.p. Nepublicēts. 
19  Par lietas ierosināšanu: LR Satversmes tiesas 1. Kolēģijas 21.04.2010. lēmums, 9.p. Nepublicēts.; Par lietas ierosināšanu: LR Satversmes 
tiesas 2. Kolēģijas 3.03.2010. lēmums, 6.p. Nepublicēts. 
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4. INTERIM MEASURE IN THE CONSTITUTIONAL COURT PROCEDURE: 
UNLIMITED RIGHTS OF THE CONSTITUTIONAL COURT?

The Constitutional Court procedure is basically regulated by the Constitutional Court Law and the 
Rules of Procedure of the Constitutional Court.20Interaction of the Constitutional Court procedure 
with another type of procedure – the civil procedure – is envisaged only in two cases. The provisions 
of the Civil Procedure Law are applied, if during the Constitutional Court procedure it is necessary 
to set procedural terms and apply procedural sanctions — a monetary fine. The principle that other 
procedural issues, not regulated by the Constitutional Court Law and the Rules of Procedure of 
the Constitutional Court, are decided by the Constitutional Court is abided by in the Constitutional 
Court procedure. Requests regarding application of interim measure, not envisaged by any legal act, 
are treated as unregulated procedural issues by the Constitutional Court. 

4.1 Suspending court proceedings– possible interim measure? 

On 21 March 2012, the Constitutional Court received a request to apply interim measure in con-
nection with a case, which gained great publicity, – the insolvency case of a major bank in Latvia 
– “Latvijas Krājbanka”. The insolvency of this bank caused significant loss of both private and public 
persons’ recourses. The applicants (the victims) requested interim measure in the case, disputing 
the provisions of the Law on Credit Institutions, which regulate and define the administrator’s rights 
in the insolvency procedure.21 Since an insolvency procedure was going on in parallel to the above 
case in a court of general jurisdiction, the applicants requested the Constitutional Court to suspend 
court procedure in the concrete civil case.22 I.e., by requesting interim measure, the applicants, es-
sentially, wanted to stop the initiation of the bankruptcy procedure.

In accordance with Article 85 of the Constitution, the Constitutional Court is the institution of 
constitutional control; its competence is functionally separated from the competence of the judicial 
system. The functional separation of judicial institutions is absolute, since none of the judicial insti-
tutions has the right to undertake the mandate set for another. “Courts, incorporated into the legal 
system of general jurisdiction, are authorised to review civil liability controversies, criminal cases 
as well as claims arising from administrative legal relations. However, in compliance with the law, 
the above courts are not authorised to declare acts of normative nature null and void. Therefore, 
in 1996, the Constitutional Court, not incorporated into the legal system of jurisdiction, was estab-
lished in Latvia. The Court, in compliance with Article 85 of the Satversme, is authorised to review 

20 Rules of Procedure of the Constitutional Court. http://www.satv.tiesa.gov.lv/?lang=2&mid=10
21  Par lietas ierosināšanu: LR Satversmes tiesas 1. Kolēģijas 8.03.2012. lēmums. http://www.satv.tiesa.gov.lv/upload/2012_24_ieros.pdf
22 LR Satversmes tiesas Rīcības sēdes 27.03.2012. lēmums lietā Nr. 2012-07-01, http://www.satv.tiesa.gov.lv/upload/rs_le-
mums_2012-07-01.pdf



Anita Rodiņa

100

cases regarding compliance of laws and other acts with the Satversme and other laws.”23 Consider-
ing the principle of the functional separation of judicial institutions, it can be concluded that the 
Constitutional Court may not interfere in the competence of courts, inter alia, and suspend an initi-
ated legal proceedings in a case. It is obvious that “the Constitutional Court must refrain from inter-
fering in the course of a concrete civil case, allowing the court of general jurisdiction to choose the 
most appropriate model of action in the concrete case.”24 Thus, the Constitutional Court, taking into 
account Article 85 of the Constitution, cannot be granted the right to interfere in the adjudication of 
justice in other judicial institutions. This conclusion, in its turn, means that the Constitutional Court 
may not decide on suspending court proceedings in a court of general jurisdiction.

Persons always try to use all opportunities to achieve the best possible result for solving their 
problem, inter alia, requesting the Constitutional Court to decide on issues that are not covered by 
its jurisdiction. But in this case – “the Krājbanka case” – the so called legal “weapons” – solving the 
dispute within the constitutional framework– were in the hands of the court of general jurisdiction, 
since Para 3 of Article 192 of the Constitutional Court Law envisages that „[i]nitiation of a matter in 
the Constitutional Court shall prohibit adjudication of the relevant civil matter, criminal matter or 
administrative matter in a general jurisdiction court until the moment when a Constitutional Court 
verdict has been pronounced.” Or, the legislator has provided that if the same dispute is examined 
by the Constitutional Court and a court of general jurisdiction, then the procedure of the Consti-
tutional Court prevails (is primary).25 Likewise, Para 4 of Article 214 of the Civil Procedure Law sets 
out that the Court shall suspend legal proceedings, if the Constitutional Court has initiated a case 
in connection with a constitutional complaint submitted by a party or a third person.26 However, 
to the extent of the author’s knowledge, the court did not suspend legal proceedings in the case 
analysed. Since the court ruling was not publicly accessible at the time of preparing this article, it is, 
unfortunately, impossible to assess the court’s arguments.

4.2 The right of the Constitutional Court to suspend legislation procedure 

4.2.1 The ruling of the Constitutional Court in the so-called “Border Agreement” 
Case 

One of the most complicated and sizeable cases ever examined by the Constitutional Court is the 
so-called Latvian-Russian border agreement case. At the beginning of 2007, members of the Saeima 

23  On Conformity of the State Stock Company – the Real Estate Agency Regulations “On the Procedure by which Free Apartments in 
Dwelling Houses under the Management of the Real Estate Agency shall Be Rented” with Articles 2, 10 and 11 of the Law “On Housing 
Support Granted by the State and Local Governments”, Article 40 of the Law “On the Rent of Dwelling Space” and Item 4 of the Transi-
tional Provisions of the Law “On the Privatisation of State and Local Governments Apartment Houses: Judgement of the Constitutional 
Court of the Republic of Latvia in case No 04-03(99), Section 1. http://www.satv.tiesa.gov.lv/?lang=2&mid=19 
24 LR Satversmes tiesas Rīcības sēdes lēmums 27.03.2012. lietā Nr. 2012-07-01, 7.p. http://www.satv.tiesa.gov.lv/upload/rs_le-
mums_2012-07-01.pdf 
25  Rodiņa A. Konstitucionālās sūdzības teorija un prakse Latvijā: Rīga, Latvijas Vēstnesis, 2009,184.lpp. 
26  Civilprocesa likums: LR likums. Latvijas Vēstnesis Nr. 326/330 (1387/1391), 03.11.1998. 
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submitted an application contesting the compliance of the Law “On Authorisation to the Cabinet of 
Ministers to Sign the Draft Agreement between the Republic of Latvia and the Russian Federation 
on the State Border between Latvia and Russia Initialled on August 7 1997” with the Preamble and 
Article 9 of the Declaration of May 4 1990 of The Supreme Council of the Republic of Latvia “On 
Restoration of Independence of the Republic of Latvia” and Compliance of the Treaty of March 27 
2007 of the Republic of Latvia and the Russian Federation of the State Border of Latvia and Russia 
with Article 327 of the Satversme of the Republic of Latvia.”28 It should be specified that the border 
agreement was not yet ratified, i.e., approved by the Saeima.29 The right to contest the compliance 
of an international agreement also prior to its approval by the Saeima, which were used in this case, 
is the only way of exercising a priori form of constitutional control, envisaged by the Constitutional 
Court Law. 30

 The Constitutional Court received the application from the Saeima deputies on 2 May 2007, after 
Saeima on 27 April 2007 had adopted in the first reading Draft Law, ratifying the border agreement 
concluded between Latvia and Russia.31 This application contained a request to suspend the ratifi-
cation of the border agreement or its approval by the Saeima. The deputies of the Saeima substan-
tiated their request by pointing out that “a real possibility existed that in the case [...] it would be im-
possible to enforce the judgement adopted by the Constitutional Court [...]. The border agreement 
was said to be a special international agreement, and the parties could not denounce it or secede 
it unilaterally [...] [s]ince the Saeima wants to approve the Border Agreement before the Constitu-
tional Court pronounces its judgement, the Constitutional Court should decide on the possibility 
of applying interim measure, which would allow effective enforcement of the Court judgement.”32 
Thus,–as to the merits of the request, the Saeima deputies requested suspending the legislation 
procedure in the Saeima. Or, the Constitutional Court had to answer the question if it is allowed to 
intervene in the legislation procedure in the Saeima, considering that, “[n]either the Constitution, 
nor the Constitutional Court Law regulates the issue of suspending ratification of an international 

27 „3. The territory of the State of Latvia, within the borders established by international agreements, consists of Vidzeme, Latgale, 
Kurzeme and Zemgale.”The Constitution of the Republic of Latvia. http://saeima.lv/en/legislation/constitution/
28 On Compliance of the Law “On Authorisation to the Cabinet of Ministers to Sign the Draft Agreement between the Republic of Latvia 
and the Russian Federation on the State Border between Latvia and Russia Initialled on August 7, 1997” and the Words “Observing the 
Principle of Inviolability of Borders Adopted by the Organization of Security and Cooperation in Europe” of Article 1 of the Law “On the 
Republic of Latvia and the Russian Federation Treaty on the State Border of Latvia and Russia” with the Preamble and Article 9 of the 
Declaration of May 4, 1990 of The Supreme Council of the Republic of Latvia “On Restoration of Independence of the Republic of Latvia” 
and Compliance of the Treaty of March 27, 2007 of the Republic of Latvia and the Russian Federation of the State Border of Latvia and 
Russia with Article 3 of the Satversme of the Republic of Latvia: Judgement of the Constitutional Court in case No 2007-10-0102. http://
www.satv.tiesa.gov.lv/upload/judg_2007_10_0102.htm
29 „68. All international agreements, which settle matters that may be decided by the legislative process, shall require ratification by the 
Saeima.”The Constitution of the Republic of Latvia. http://saeima.lv/en/legislation/constitution/
30  Constitutional Court of Latvia can adjudicate on compliance of international agreements signed or entered into by Latvia (also until the 
confirmation of the relevant agreements in the Saeima) with the Constitution. Article 16.point 2. Constitutional Court Law. http://www.
satv.tiesa.gov.lv/?lang=2&mid=9; See also Steinberger H. Models of Constitutional Jurisdiction. CDL_STD (1993) 002, p. 5-10.http://www.
venice.coe.int/docs/1993/CDL-STD%281993%29002-e.pdf
31  In accordance with the Rules of Procedure of the Saeima (article 114, part 2, point 3) 2) only two readings are required for adopting 
draft laws on the ratification of international agreements. Rules of Procedure of the Saeima. http://saeima.lv/en/legislation/rules-of-
procedure
32  LR Satversmes tiesas 10.05.2012. lēmums par pieteikuma iesniedzēja lūgumu lietā Nr. 2007-10-0102, 3.p. http://www.satv.tiesa.gov.
lv/upload/2007_10_0102_lasijums.htm
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agreement signed or concluded by Latvia. Neither do the Rules of Procedure of the Constitutional 
Court provide regulation of this kind.”33

The Constitutional Court, analysing the Vienna Convention on the Law of Treaties of 23 May 1969, 
concluded that if the Constitutional Court were to recognise that the Border Agreement indeed is 
incompatible with Article 3 of the Constitution, the enforcement of the Constitutional Court judge-
ment could be threatened. However, the Constitutional Court simultaneously admitted that the 
ratification of the Border Agreement as such did not hinder the enforcement of the Constitutional 
Court judgement, since at that moment ensuring the enforcement of the judgement depended 
upon the actions of other constitutional institutions in the state (for example, the President of the 
State, who has to implement the Saeima decisions on the ratification of international agreements, 
which could be done after the Constitutional Court judgement had come into force). 

For Latvia, as a democratic state, the separation of power is the foundation for its actions. It 
“manifests itself in division of the state power into legislative, executive and judicial power, which 
are being realised by independent and autonomous institutions. The above principle guarantees 
balance and mutual control among them.”34 In accordance with the abovementioned principle, leg-
islative power in Latvia is vested to two subjects: to the Saeima, and to the people.35 The Consti-
tutional Court, in accordance with the principle of the separation of power, is a judicial institution, 
which ensures “the control of the judiciary over the legislative and the executive power.”36

At the same time, the Constitutional Court does not have unlimited rights. Article 85 of the Con-
stitution defines the competence of the Constitutional Court, providing that “[t]he Constitutional 
Court, on the basis of legal norms settles specific disputations on the compliance of legal norms 
with the norms of higher legal force in a process [..].”37 Thus, the Constitutional Court examines 
specific disputes or acts as negative legislator. “The Constitutional Court, in accordance with Article 
85 of the Constitution, may only verify the constitutionality of the laws adopted by the Saeima, 
but cannot decree what kind of laws should be reviewed by the Saeima and when these should be 
adopted.”38 Thus, the Constitutional Court concluded“[a]biding by the principle of the separation 
of power, the Constitutional Court has no right to suspend the procedure of adopting a law in the 
Saeima.”39

33 Ibid, 6.p. 
34  On Conformity of Items 1 and 4 of the Saeima April 29, 1999 Resolution on Telecommunications Tariff Council with Articles 1 and 57 of 
the Satversme (Constitution) of the Republic of Latvia and Other Laws: Judgement of the Constitutional Court of the Republic of Latvia in 
case No 03-05 (99), Section 1. http://www.satv.tiesa.gov.lv/?lang=2&mid=19
35 „64. The Saeima, and also the people, have the right to legislate, in accordance with the procedures, and to the extent, provided for by 
this Constitution.”The Constitution of the Republic of Latvia. http://saeima.lv/en/legislation/constitution/
36 On Compliance of the second sentence of Paragraph 7 and Paragraph 17 of the Transitional Provisions of the Law “On Judicial Power” 
(in the wording of 14 November, 2008 of the Law) to Articles1, 83 and 107 of the Satversme of the Republic of Latvia: Judgement of the 
Constitutional Court of the Republic of Latvia in case No 2009-11-01, section 5. http://www.satv.tiesa.gov.lv/upload/judg_2009_11.htm
37  On the Compliance of Section 1, Paragraph 1; Section 4, Paragraph 1; Section 6, Paragraph 3; Section 22 and Section 50 of the Office of 
the Prosecutor Law with Sections 1, 58, 82, 86 and 90 of the Republic of Latvia Satversme: Judgement of the Constitutional Court of the 
Republic of Latvia in case No 2006-12-01, Section 9.2. http://www.satv.tiesa.gov.lv/upload/judg_2006-12-01.htm
38 LR Satversmes tiesas 10.05.2012. lēmums par pieteikuma iesniedzēja lūgumu lietā Nr. 2007-10-0102, 10.p. http://www.satv.tiesa.gov.
lv/upload/2007_10_0102_lasijums.htm
39 Ibid.
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The Saeima itself had the right, which was not exercised in this case, to suspend the legislation 
procedure or ratification of an international agreement. The decision of the Saeima to not suspend 
the legislation procedure was undoubtedly a political decision. The Saeima is entrusted with policy 
making. However, knowing that the Constitutional Court is hearing a case pertaining to the constitu-
tionally of the decision adopted by the Saeima, and that the Court decision could leave an impact in 
the international community, it would have been the duty of the Saeima to suspend the legislation 
procedure. Legal acts do not provide that in case of preventive constitutional control, the procedure 
of ratifying international agreements should be suspended. However, this obligation follows from 
the principle of cooperation and respect among institutions realising power. After all, the aim of 
institutions realising the function of power is to ensure functioning of Latvia as a law-based state.

4.2.2 The right of the Constitutional Court to suspend a referendum

According to Article 65 of the Constitution, one-tenth of the electorate may submit draft laws to 
the Saeima.40 At the end of 2011, the Central Election Commission collected signatures of 187 378 
electors or 12.14 per cent of the citizens with the right to vote of the last Saeima election regarding 
draft law “Amendments to the Constitution of Latvia”.41 This draft law envisaged provisions for the 
Russian language as the second state language.42 Even though society and the political elite doubted 
whether the necessary number of signatures would be collected, in accordance with Article 78 of 
the Constitution, the law “Amendments to the Constitution of the Republic of Latvia” was submitted 
to the President of the State, who in turn submitted it for the review by the Parliament. On 22 De-
cember 2011, the Saeima rejected the amendments to the Constitution submitted by the electors.43 
Consequently, the law “Amendments to the Constitution of the Republic of Latvia” had to be sub-
mitted for a referendum; since, in accordance with Article 78 of the Constitution, if the Saeima does 
not adopt without amendments as to the content a draft law submitted by the people, it must be 
submitted for national referendum.44 National referendum on the adoption of the aforementioned 
draft law was held on 18 February 2012.45

40 „65. Draft laws may be submitted to the Saeima by the President, the Cabinet or committees of the Saeima, by not less than five 
members of the Saeima, or, in accordance with the procedures and in the cases provided for in this Constitution, by one-tenth of the 
electorate.” The Constitution of the Republic of Latvia. http://saeima.lv/en/legislation/constitution/
41  Collection of signatures for amendments to the Constitution of the Republic of Latvia will take place from 1 till 30 November. http://
web.cvk.lv/pub/public/30189.html
42  The Draft Law “Amendments to the Constitution of the Republic of Latvia” http://web.cvk.lv/pub/public/30190.html
43 Latvijas Republikas 11.Saeimas rudens sesijas sešpadsmitā (ārkārtas) sēde 2011.gada 22.decembrī. http://saeima.lv/lv/transcripts/
view/99
44 „78. Electors, in number comprising not less than one tenth of the electorate, have the right to submit a fully elaborated draft of an 
amendment to the Constitution or of a law to the President, who shall present it to the Saeima. If the Saeima does not adopt it without 
change as to its content, it shall then be submitted to national referendum.” The Constitution of the Republic of Latvia. http://saeima.lv/
en/legislation/constitution/
45  The referendum results showed that 273,347 voters cast their votes for adopting of the amendments to the Constitution, while 
821,722 voters were against the amendments to the Constitution. Article 79 of the Constitution of the Republic of Latvia stipulates that 
amendments to the Constitution submitted to a referendum, shall be adopted, if at least one-half of those who have the right to vote 
have declared themselves in their favour. According to information from the Population Register of the Office of Citizenship and Migra-
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The question put for the national referendum was, seemingly, about “regular” amendments to 
the Constitution. However, in this case the amendments concerned a very significant issue– the 
state language and possibilities to retain Latvian as the only state language. Society had divergent 
opinions on granting the state language status to the Russian language. Discussions even started in 
Latvia, whether Article 446of the Constitution could be amended at all. Likewise, the President of 
the State, submitting to the Saeima the draft law elaborated by people, explained that “[d]efining 
the Russian language as the second state language would mean renunciation of Latvia as a nation 
state and collide with the core of the Constitution, the ideas upon which the Republic of Latvia was 
founded and its independence restored.”47 At the same time the President of the State pointed out 
that “Article 78 of the Constitution of the Republic does not grant a choice to the President of the 
State to submit or not to submit to the Saeima a draft law initiated by the electorate. By fulfilling 
the duty set out in this Article, I submit the draft law to Saeima for deciding. However, I believe that 
a constitutional assessment is needed, whether reviewing such draft laws should be admissible.”48

As the political elite was looking for ways to suspend the national referendum, prior to the na-
tional refrendum, on 12 January 2012 deputies of the Saeima submitted an application to the Con-
stitutional Court contesting the compatibility of a provision in “Law on National Refrendums and 
Legislative Inisiatives”, the President of the State’s decision and the opinion of the Presidium of 
Saeima with constitutional provisions.49 However, the most interesting aspect in this issue under 
consideration was the fact that the applicants requested to apply interim measure also in this case, 
i.e., to suspend the national referendum on the draft law “Amendments to the Constitution of the 
Republic of Latvia”. On 20 January 2012, the Constitutional Court decided on initiating the case, and 
during its assignment meeting also examined the question whether the Constitutional Court has the 
right to suspend the national referendum procedure.50

The Constitutional Court in its assignment meeting, deciding whether to suspend the national 
referendum or not, as in the “border agreement case”, concluded that this issue was an unregulated 
procedural issue on which the Constitutional Court should decide. The Constitutional Court in its 
decision analysed whether the arguments included in the application were sufficient for satisfying it 
by identifying whether the enforcement of the Constitutional Court judgement in the future could 
be threatened or become impossible. The decision of the assignment meeting, inter alia, points 
out that “the Constitution does not grant to the Constitutional Court the right to interfere with the 

tion Affairs there were 1,545,004 citizens of Latvia having the right to vote on 18 February 2012. Therefore the results of the referendum 
show that the amendments to the Constitutions were not supported since the number of votes “For” received in the referendum was 
less then 772,502 or one-half of voters who have the right to vote. See Referendum on the Draft Law “Amendments to the Constitution 
of the Republic of Latvia”. http://web.cvk.lv/pub/public/30287.html
46 „4. The Latvian language is the official language in the Republic of Latvia. The national flag of Latvia shall be red with a band of white.” 
The Constitution of the Republic of Latvia. http://saeima.lv/en/legislation/constitution
47  Valsts Prezidenta 2011. Gada 20. Decembra vēstule Nr. 261 LR Saeimas priekšsēdētājai S. Āboltiņai. http://www.president.lv/images/
modules/items/PDF/likumdosanas-iniciativa20122011.pdf
48 Ibid.
49  Pieteikums Nr. 5/2012. Nepublicēts
50  Par lietas ierosināšanu un lūgumu sasaukt Satversmes tiesas rīcības sēdi: LR Satversmes tiesas 2. Kolēģijas 20.01.2012. lēmums. http://
www.satv.tiesa.gov.lv/upload/2012_5_ierosin_deputati_tautas_nobalsosana.pdf
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legislation procedure.”51 It must be explained that the national referendum, which took place, in this 
case was implementation of the legislation procedure as defined in the Constitution. However, the 
assignment meeting also concluded that “[a]pplication [...] does not provide significant arguments, 
substantiating the application of temporary adjustment prior to hearing Case No. 2012-03-01 as to 
its merits. Thus the Constitutional Court has no grounds to suspend [...] the announced national 
referendum on the draft law “Amendments to the Constitution of the Republic of Latvia.”52

The author assesses the decision of the Constitutional Court as contradictory. The Constitutional 
Court has indicated that it could not interfere with legislation procedure. However, at the same 
time, the Constitutional Court did not point out that it had no right to suspend the national referen-
dum, but that in this case important arguments for suspending the national referendum were not 
provided. I.e., the Constitutional Court did not have sufficient grounds for suspending the national 
referendum. Thus, this decision significantly differs from the previous decision in the “border agree-
ment case”. In one case (the border agreement case), it was decided that the Constitutional Court 
has no right to interfere with the legislation procedure, but in the latter (the national referendum 
case), the Constitutional Court allowed a possibility of suspending the national referendum– i.e., the 
legislation procedure. This leads to the question – how does this conclusion comply with the princi-
ple of the division of power, recognised by the Constitutional Court itself? The question also arises 
about the rights of the sovereign, i.e., the nation, to decide issues in a referendum. The legislation 
procedure, which was covered in this specific case, in Latvia is regulated by the Constitution and the 
Rules of Procedure of the Saeima. None of the abovementioned legal acts envisages the right of the 
judicial power – the right of the Constitutional Court– to influence and determine the legislation 
procedure. If the legislature would want to grant such right to the Constitutional Court, to suspend 
legislation procedure, it should be clearly defined in appropriate legal regulation – first of all in the 
Constitution. The Constitutional Court should act as the negative legislator and should verify the 
constitutionality of the adopted laws, but should not regulate and define adoption of laws. 

The Constitutional Court should retain its right to exclusive constitutional control, leaving the 
legislative functions to the Saeima and the people. Each institution should fulfil functions set out for 
it. Moreover, it is important for every institution to maintain and safeguard its independence, the 
basis for its functioning. Inter alia, the Constitutional Court should be able to safeguard its right to 
administer justice, abiding by the principles that were the basis for its establishment, including the 
principle of the division of power.

51  LR Satversmes tiesas rīcības sēdes 20.01.2012. lēmums lietā Nr. 2012-03-01, 8.p. http://www.satv.tiesa.gov.lv/upload/2012-03-01_
ricibas_sedes_lemums.pdf
52 Ibid.




