
BESARION ZOIDZE
PROBLEMS WITH THE VERIFICATION OF CONSTITUTIONAL NORMS AND CONSTITUTIONALITY  3

RAINER ARNOLD
RULE OF LAW IN THE DEVELOPMENT OF CONSTITUTIONAL LAW 15

GIORGI MELADZE, KARLO GODOLADZE
CONSTITUTION FOR “ALL” OR FOR “CHOSEN FEW” – 
PROBLEMS OF CONSTITUTION-MAKING IN GEORGIA 23

VAKHTANG NATSVLISHVILI
AMENDING WITHOUT AMENDMENTS: 
A CHALLENGE TO THE AMERICAN CONSTITUTIONALISM                   30

VAKHTANG MENABDE
DEMISE OF POLITICS
SELECTION OF THE COMPOSITION OF THE SUPREME COURT ON 
THE EXISTING NOTIONS OF STATUS QUO AND PROSPECTS OF THE REFORM  46

LALI PAPIASHVILI
SEARCH AND SEIZURE OF CELL PHONES: PRIVACY ISSUES 69

WOLFGANG BABECK, JULIAN ERFRUT, BJÖRN STEINRÖTTER
METHODOLOGY OF COMPARATIVE LAW IN PRACTICE
THE DISTRIBUTION OF POWERS BETWEEN THE PRESIDENT AND THE PRIME MINISTER OF GEORGIA 
COMPARED TO FRANCE AND GERMANY 85

CONTENTS





3

 CONTENT

I.  Interpretation of Constitutional norms, as the way of verification of Constitutionalism
II.  Procedural control of Constitutional amendments
III.  Contextual control of Constitutional norms
 III.1. Constitutional law organic part of Constitution
 III.2.  Hierarchical subordination of norms
 III.3.  Role of precedents in the verification of Constitutionality of Constitution

 I. INTERPRETATION OF CONSTITUTIONAL NORMS AS THE WAY OF VERIFICATION OF CONSTITUTIONALISM

The correction of existing deficiencies in a law through interpretation has been a historically proven meth-
od. Interpretations are used wherever there is a subject for further explanation. Rule of law can represent 
such subject, and discernment of its content is quiet possible. Such content is the one, where certain rules of 
conduct are given. When the gist of the content is not quite explicit from the subject of explanation; such 
subject does not make a sense at all. Forasmuch as the substance of the subject is created by its content, 
such subject must be considered as a nonexistent one. Let us imagine a bargain in which the content is in-
determinable. Such bargain is not invalid but nonexistent. Civil Code of Georgia, Article 53 states: bargain 
does not exist if it is impossible to determine the content of it either from the outward expression or the 
other circumstances. Therefore, there is a reality of having legal – technical signs, and on account of the 
above mentioned defect, it cannot be qualified as a legal value. 
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Legal value is the appraisable bargain, no matter if it is real or invalid. Evaluation of constitutional reality 
of similar categories would be pointless. However, there are frequent cases in the normative reality, when 
the content of a norm* is formulated in the ways, that are equally different from one another. Particularly, 
the real content of this norm has not been determined through interpretation. Consequently, the norm lacks 
signs of perspicuity, which is the indispensable condition to read it in a simple way. In this case, evaluation 
of the constitutionality of the norms is feasible, and, if its nature is impossible to be confirmed, then it will be 
considered unconstitutional.

But, what can be considered existent and non-existent within the standard? When we acknowledge ex-
istence of any subject, it means, that we recognize it with those entire feature – dimensions, which makes 
up the essence (substance) of this subject. This is exceptionally obvious regarding Constitutional values. 
According to the Constitution of Georgia, Article 21, right to property is recognized and determined as a 
basic human right. Under our Constitution, if we recognize the universal nature of this right, then the nature 
of its content and the limits of action must be understood adequately to this nature, notwithstanding the sov-
ereignty of autonomous evaluation. Universal legal framework, which encompasses the right to property, 
will be obligatory for us as well. Therefore, as it was mentioned above, when we admit this or that virtue3, 
as generally accepted, it is implied, we admit determinative conception of its essence.

Regarding the aforesaid, some certain practices were piled up in the Constitutional Court. One of the prec-
edents is related to the interpretation of the content of Article 14, Constitution of Georgia. Old precedents 
are noticed to be replaced with new ones. The Article will consolidate equality of human beings and imper-
missibility of discrimination according to different signs. In particular, it is recognized by the Constitution, 
that all men are born free and equal towards the law, regardless of their race, color, language, national, 
ethnic and social belongings, origin, property, rank status, or location. The most painful cases of discrimina-
tion are foreseen in this Article, which might simply destroy the universally recognized value of equality. In 
addition, international legal acts, in which the equality of human rights was mentioned for the first time, lay 
special emphasis on the aforesaid direction of discrimination. It can be said, that Article 14 of the Constitu-
tion contains the standards of equality, which historically have been established in interpersonal relations. 

We should admit that, with the fundamental cases of discrimination, the case will not be settled; it is obvious 
with the concept of human equality, provided by the National Convention of Human Rights and Freedom. 
Article 14 of the Convention is not circumscribed by the traditional cases of discrimination and considers 
other categories as well. For example, discrimination due to disability, occupational status or military rank1. 
By merging metaphysical and existential dependence on the facts of discrimination, the convention be-
comes a living legal document, and it does not remain in a frozen position but it is improving and altering 
with the progress of time and life.

In the Constitutional Court of Georgia, regarding the interpretation of the discrimination order, variability 
of precedents is noticeable in the direction of a broad explanation, considered by Euro-convention. For 

*  Due to a quite frequent use of the word “norm” in Georgian text, in English version it is replaced by the words   “rule”, “order”. 
1 Giorgi Khubua, comments on the Constitution of Georgia, Publishing House “Meridiani “, – Tbilisi, 2005, Art. 14, pg. 44. 
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the first time, the Court categorically excluded a broad explanation of Article 14 and circumscribed with 
the cases of discrimination that were foreseen in it. Young researchers put special emphasis on this issue. 
According to their observation, until 2008, the practice of the Court was mainly based on the grammatical 
method of interpretation. However, if the case of the discrimination, mentioned by the complainant, were 
not the case of discrimination, provided by Article 14, the claim would not be considered for discussion2. It 
is stated in one of the verdicts of the Constitutional Court: There are the signs listed in Article 14, the Con-
stitution of Georgia, according to which discrimination of human beings are inadmissible.

Complainants were not able to substantiate the relation of questionable norms with any cases of discrimina-
tion, forbidden under Article 14. Moreover, at the preliminary hearing representatives of complainants men-
tioned, that none of the listed signs of the discrimination under the Constitution of Georgia, Article 14 can refer 
to the complainants3. As we can see, the Court is very prudent during the interpretation of the constitutional 
norm and confines itself with the cases of the discrimination, stated in Article 14. If any indications of other 
signs of discrimination had been in this Article, similarly to Article 14 of the Convention, the court obviously 
would have evaluated every specific case at the administrative hearing and in this way, to discuss the case 
essentially, the Court would have made the decision upon the adoption and none adoption of the issue.

The expression “the other sign “– logically makes one think, that the comprehensive listing of discrimination 
is impossible. Only its tentative listing is feasible as it is actually mentioned in the Constitution of Georgia. 
With the stated expression regarding evaluation of discrimination, the Convention opens the doors and 
entrusts the court to ascertain every specific case. Despite, “the other sign” – is not mentioned in the Consti-
tution of Georgia, we can comprehend through the interpretation of the norm that it exists considering the 
nature of the discrimination as an event.

Discrimination does not represent such antithesis of equality, which will exhaust itself only with some tradi-
tional cases. It is impossible for the discrimination with its feature-dimensions to make its own organism only 
with several defined cases. The approach of so called principle of “Numerus clausus” narrows the values, 
and accordingly, rejection and negative definition is the discrimination itself. When it is impossible to outline 
all feasible positive conditions of equality, we should presume that it is impossible for its negative condi-
tion to be comprehensive. Recent practice of the Constitutional Court supports the broad interpretation of 
Article 14 of the Constitution. The Court states: ...” existent listing of signs, provided in this Article, at one 
point, is comprehensive in terms of grammar, but the aim of the order is far too large-scaled, rather than the 
prohibition of discrimination according to the existent limited listing. Only narrow grammatical explanation 
would exhaust Article 14, the Constitution of Georgia and derogate its importance in the constitutional 
legal area4”. It is obvious, that the Constitutional Court makes the interpretation of the order through the 

2 Teimuraz Tughushi, Giorgi Burjanadze, Giorgi Mshvenieradze, Giorgi Gotsiridze, Vakhushti Menabde, Human Rights and 
practice of procedure in the Constitutional Court, judicial practice in 1996-2012, Tbilisi, pg. 37-38. 

3 The decree of the Constitutional Court of Georgia on 18 May, 2007 # 2/1-370,382,390,402,405 on the case: Citizens of 
Georgia – Zaur Elashvili, Suliko Maisaia, Rusudan Gogia and others and Public Defender of Georgia against the Parliament 
of Georgia.

4 The resolution of the Constitutional Court March 31, 2008 N 2/1-392 on the case: “Georgian citizen Shota Beridze and 
others against The Parliament of Georgia”.
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method of Hermeneutics for which the purpose of the norm is the point of departure. The purpose of the 
norm determines the limits of its operation. In either event, the purpose is much broader, than its existent 
listing. The Court supports the existential attitude, when it states, that determination of scopes to protect the 
rights of equality, must be performed in every particular case5. It is the practical existence of the law. It 
was one of the more courageous precedents, when the Court appeared as the supporter of broad inter-
pretation of the constitutional norms. Without this new precedent we would have the necessity of making 
amendments to the Constitution, according to the accumulated practical requirements. With such an ap-
proach, we maintain the soundness of the Constitution, as the supreme normative act of normative organ-
ism (body). This approach will prevent the Constitution from becoming the object of frequent amendments.

I would like to bring one more precedent, when the court was capable to attain the same aim by the sys-
temic interpretation of the constitutional standards, which was performed on the basis of the above men-
tioned precedent. In the practice of the constitutional court, the case is verified, when the court, in order 
to surmount existent deficiencies in the Constitution, exercises indirect complementary methods and calls 
institutional values in question. In one of the cases, known as the Trade Union case, the court, on the basis of 
a natural person’s claim, determines if the Constitution envisages interference in the property of the Trade 
Union, as the legal entity. The reason of such action proceeds from the fact, that legal entities, according 
to the court, were not given the right of suing the constitutional court. The court mentioned in its resolution: 
“The legal entity does not have the right of applying to the Court and in that case, if the complainants 
(natural persons – B.Z.) are not found as authorized persons, the right of millions of people remains totally 
unprotected.” As we can see, the legal entity was represented by the natural person. If we made the inter-
pretation of constitutional norms on the basis of the constitutional principles, we would see an absolutely 
different situation. In particular, the necessity of manipulation disappears, forasmuch as it turns out, that 
the legal entities have the right of applying to the constitutional court according to the interpretation of 
earlier section of Article 89, paragraph “v” .The current section states: “Regarding person`s basic rights 
and freedom, recognized by the second chapter of the Constitution of Georgia, the constitutionality of 
normative acts is discussed on the basis of an individual suit”. According to the earlier section, based on the 
“citizen’s suit” the case was discussed. Forasmuch as, the citizen is not a legal person, therefore, the court 
had considered that the legal bodies did not have the above-mentioned rights. In point of fact, we would 
get quite a different outcome, if we used the method of systemic explanation. Provided norm should have 
been explained with other standards, even with Article 45 of the Constitution. According to this article, 
“Basic Rights and Freedom, stated in the Constitution, through the consideration of their content, extend to 
the legal entities as well”. When we admit, that the legal body is the bearer of the basic right to property, 
thus we admit all the means of protection of the right, which is considered regarding legal entities. There is 
no basic right, which is not protected   by the constitutional court. So, legal entities even then, had the right 
of applying to the constitutional court in spite of the fact that Article 89, paragraph “v” constituted only the 
cases regarding citizens (then it was altered with the term “person”). Implementation of high-minded pur-
pose by the court was followed by the institutional misunderstanding. Since then, the Court has considered 
the members of The Trade Union, as co-owners of The Trade Union property; the court inter-mixed the 
property of the legal body and its members.
5 The resolution of the Constitutional Court of Georgia, March 18, 2011 N 2/1/473
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 II. PROCEDURAL CONTROL OF CONSTITUTIONAL AMENDMENTS

Constitutional Justice is less alienated regarding the control of the constitutional Amendments, than the 
control of material ones. It is stipulated with the perception of the procedural control as a verification of 
formal circumstances. Particularly, it is checked, whether the procedure for adoption of the constitutional 
amendments was maintained. The constitutional amendments would be considered unconstitutional, as a 
result of procedural deficiencies. In this case, the value of amendment cannot be taken into consideration. 
No matter how valuable it is, it would be still considered unconstitutional and the contrary, no matter how 
alienated this amendment is from the Constitution, it cannot affect the constitutionality of the amendments. 
In short, protection of the procedure itself is the subject of procedural control, irrespective of, what repre-
sents the object in this procedure. The procedure itself represents the constitutional value with the consid-
ered content. This content includes formal requirements set out by the legislation and compliance of these 
requirements during the adoption with these amendments is mandatory.

There are three approaches in the law regarding procedural control. In the first approach, there is a nor-
mative right of procedural control established under the country’s Constitution. The Constitution of Turkey 
is an example of this, and according to Article 148 of the Turkish Constitution, the Constitutional Court is 
constitutionally conferred with the right of implementation of formal control. The way of judicial control 
was written so broadly, that it would create some precedents of the amendments of material control. In the 
second approach, the constitutional courts are not directly granted with the authority by the Constitution, 
but they are still exercising this power. An example of this method is, the Constitutional Court of the Ger-
man Federation; additionally the Constitutional Courts of Ukraine, Rumania, Bulgaria and Hungary operate 
in the same way. In the third approach, the constitutional courts refuse to discuss the constitutionality of 
constitutional amendments, as the Constitutions of these countries do not contain direct indications regard-
ing this authority; such a position was taken by the Constitutional Court of France6.

As we can see, certain groups of the constitutional court give the right to themselves to fill up their func-
tional deficiency on the basis of the precedent. At any rate the courts do not dissociate the Constitution, but 
create the authority through the interpretation of the Constitution. The procedural deficiency is so technical 
by nature, that it does not require any assessment of norms through the value. It will simplify the access to 
the court to evaluate it, whether such authority is directly considered in the Constitution. What would occur 
if the court did not independently interfere in this case? Let us imagine, the constitutional law was adopted 
by the parliament, so that the rule of the common public hearing or the polling in the legislative authority 
was not maintained. Would such law become part of the Constitution? It is clear that it cannot and it must 
be determined by the constitutional court. The part of the Constitution becomes what is compatible and har-
monized with the Constitution; in this case, it is the adopted law kept within the procedural requirements. In 
other words, the adopted law without maintaining forms would be alienated from the formal Constitution. 
The Constitution, as the Organic Law, is the value in terms of the form and the content. To some extent, the 
determined form (procedural body) is the determinant of the Constitution of contextual constitutionality
6 Лех Гарлицкий, Зофия А. Гарлицкая, Неконституционные поправки к конституции: существует ли проблема и найдется ли 

решение? Сравнительное конституционное обозрение, №1 (98), 2014, gv. 90-91.
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As regards the Constitution of Georgia, the Constitutional Court expressed its position in the case “Citizens 
of Georgia- Irma Inashvili, Davit Tarkhan-Mouravi, Ioseb Manjavidze against the Parliament of Georgia,” 
in the decision, issued February 5, 2013 (N1/1/549). Proceeding from the norms of the Organic Law, 
the constitutional court actually considers the possibility of procedural control permissible, according to the 
Constitution of Georgia and “the Constitutional Court of Georgia”. In Article 89, which implies functions of 
the constitutional court, the function of the constitutional court is not directly foreseen regarding the verifi-
cation of the constitutionality of the constitutional amendments; albeit, subparagraph “z” of the same Article 
authorizes the constitutional court to implement other authorities implied by the Organic Law. Apparently, 
from this standpoint, Article 19 of the Organic Law, (“regarding the Constitutional Court”, subparagraph 
“a” of paragraph first), authorizes the Constitutional Court of Georgia to verify adoption, signing, publi-
cation and enactment of legislative acts in accordance with the Constitution of Georgia. The Constitution 
is considered to be the part of the legislative acts. The issues regarding constitutional amendments are ad-
justed by Article 102 of the Constitution, which regards the revision of the Constitution. Thus, the court may 
assess the authority, envisaged by the Organic Law regarding the constitutional amendments according 
to Article 102 of the Constitution. Article 102 in itself represents the foundation to presume the authority, 
under the Organic Law envisaged in “other authorities” under the Constitution, Article 89.

Hence, the position of the court is quite logical, that it is possible for the constitutional court to “determine how 
much the rules of enactment of the constitutional law, provided by the Constitution were maintained,” which 
could be the basis for the above mentioned case of the constitutional revision7. Herewith, according to the court, 
it is vague what consequences can be followed in the legislation after the implementation of this authority. We 
should presume that we would see the results, which are stated during the evaluation of the constitutionality of 
other legislative acts. According to the Organic Law Article 23, paragraph first, any act recognized as uncon-
stitutional, in the above mentioned cases, will be acknowledged as an invalid law. The fact that the constitutional 
law becomes part of the Constitution cannot be considered as an obstacle for it. The procedural unconstitution-
ality undermines the foundation to make it the part of the whole body of the Constitution. 

In conclusion, we may say, that the verification of constitutionality of constitutional amendments in  Geor-
gian reality may be considered as a normative right of the Constitutional Court, although this approach is 
not strictly in accordance with the Constitution, it is strengthened by the Organic Law.

 III. CONTEXTUAL CONTROL OF CONSTITUTIONAL NORMS

 III.1. Constitutional law as the organic part of Constitution

The studies of the procedural control have shown that the constitutional body is not a shelter for alienated 
norms. Any order with its constitutional capacity becomes part of the Constitution. The Constitution morally, 
systemically, logically is a cohesive organism, the norms of which have the cause and effect relationship, 

7 Verdict N1/1/549 Constitutional Court of Georgia February 5, 2013 on the case – Citizens of Georgian Irma Inashvili, Davit 
Tarkhan-Mouravi and Ioseb Manjavidze against the Parliament of Georgia.

BESARION ZOIDZE



9

despite the functional capacity of these norms. It is obvious, that all standards cannot be in the same con-
nection with each other. In this case, interdependence of the standards is significant within one group. 
Systemic and organic integrity is the characteristic feature not only for the Constitution, but for the whole 
legislation. Here as well, legislative amendments become an organic part of the normative acts. There is 
an autonomous form of the provision of norms. However, the justification of its existence has some grounds 
inside the system; firstly, when the order qualitatively represents the constitutional value and secondly, by 
adding it to the Constitution, the united organic system is formed, as the whole value. If this norm is deprived 
of this feature, then it will result in vitality of the whole body. Thereof, the fact is that, the each standard of 
the Constitution may be evaluative. What was assessed before entering into force may be evaluated after 
entering into force as well. However, what can be the standard of the evaluation for the current legisla-
tion? This is the Constitution. When the norm of the Constitution is assessed, such standard may be the whole 
Constitution or any norm of it. To give answers to this question, first, we should answer the other ones.

 III.2. Hierarchical subordination of norms

Hierarchical subordination of norms is based on the pure formal aspect, and is the significant guarantee of 
the harmonious normative order. The Constitution forms the basis of the subordination and the law adopted 
on this basis “regarding normative acts”. The Constitution is on the top of this hierarchy and it is followed 
by all other normative acts in order of rank. In the establishment of subordination system, apart from the 
Constitution, contextual point does not play the decisive role. The Constitution represents the high-ranking 
act not only for the difference in the procedure of adoption, but it also represents the most valuable nor-
mative act by its nature, value and concept. Because of these peculiarities, it represents the basis for all 
normative acts. These circumstances give special significance to the elaboration of the constitutional norms 
by maintaining some widely acknowledged specific standards. 

Recently it has been quite noticeable to make conspicuous contextual elements of formal hierarchical order 
of the normative acts. It may be called contextual hierarchy, which is not familiar with the normative space. 
The values of hierarchy are noticed in the space of human rights protection. Let us imagine, National Leg-
islation sets higher standards for human rights protection, than the European Convention of Human Rights. 
According to Article 6 of the Constitution, it shall have the preferential legal force and lower standards 
shall be applicable, but it will be reasonable to use the Georgian legislation in this particular case but should 
be this conception emanated from the Constitution as well? We should presume that Article 7 of the consti-
tution will be the foundation for it. That is, if we admit verification of constitutionality of the Constitution, it 
must be done through the Constitution. It is a paradox, when the subject and instruments of assessment are 
the same acts. It would be only possible if we admitted the hierarchy within the Constitution. Regarding this 
issue, the constitutional court has fixed a negative position. According to the court, “The constitutional court 
makes accordance of the normative acts with the Constitution as integrity of equally significant norms8. This 
provision is correct, but dubious. Integrity of constitutional norms, it is the whole complex of norms, having 
autonomous character, which systematically, organically, and axiomatically makes the whole of it. 

8 Verdict N1/1/549 Constitutional Court of Georgia February 5, 2013 on the case – Citizens of Georgian Irma Inashvili, Davit 
Tarkhan-Mouravi and Ioseb Manjavidze against the Parliament of Georgia.
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When we assess constitutionality of any rules, first, we evaluate it with regard to any norms of the Consti-
tution, considering the order, which is the part of the whole organism. As regards the equal legal signifi-
cance of the constitutional norm, it is maintained as well. However, at the same time, we may read in the 
Constitution two cases of interrelation between these two norms: First, when there is a collision between the 
norms; in such case, the issue is settled in favor of one of the norms and there is not an issue regarding their 
constitutionalism. In the second case, we do not have the relation in the light of collision, but some certain 
groups of norm create the backbone of the Constitution and separate rules are determined with this norm. 
These are the norms regarding the basic human rights. General order for the implementation of the basic 
rights, particularly, Article 7 of the Constitution notes that the state recognizes and protects universally 
admitted rights and freedoms, as the eternal and supreme human values. During exercising the power, 
people and state are limited with these rights and freedoms, as with directly living law. In the process of 
formation, restriction of people and state with the basic rights includes restrictions of legislative will.  During 
the distribution of power, it is impermissible to define competencies so that not to endanger basic rights, no 
matter it will occur at the level of the current legislation or the Constitutional one. It is more impermissible 
if there is a contradiction in the Constitution regarding the basic rights. Let us imagine, if there had been a 
norm in the Constitution, which would forbid a foreigner to purchase an agricultural holding as a property. 
If it were not considered regarding Article 21, what result would we get according to our recent practice? 
We would get dependence of the right upon the formal aspect. If the current law forbade this right, this 
prohibition would be considered unconstitutional and it would occur in reality as well. However, if the pro-
hibition were made by the constitutional norm, then it would not be canceled and it would be considered 
constitutional i.e. regarding one reality, diametrically opposed motivation would be written. One example 
would affirm that the foreigner should have had the above mentioned right, while the other example would 
affirm the contrary. What does it mean? Is the law a form or content? Should the form adjust the law or the 
law the form? The law does not exist without the form, but the form must be adequate to the content, as it 
is defined by the content.

No matter what kind of normative act we would bring, its form must be definitely adequate to the norm of 
the content. Let us analyze a simple example: Purchasing the movable thing is made through the transmis-
sion, but immovable – through the registration procedure at the Public Registry. Why is there a difference? 
It is stipulated by the special contextual implication and value of the immovable property. In short, material 
content of the relationship is the point of departure in the legal essence and not only its legal part. Hence, 
according to the mentioned logic, the constitutionality of the norm is quite possible.

The norm is the constitutional order not only because it is the formal part of the Constitution and it is stated 
in the form of the certain norm. Such approach would be a pure positivism. The Constitution is the system 
of value. If it is missed in the norm, then its constitutionality becomes suspicious; in this case how can we 
clarify it?

Basic rights are the natural rights and it is impermissible to overcome them with the legal formalism. Those 
factors, determining values of the human personality, are the super-constitutional character and obligate 
the Constitution itself, which represents the positive legal means for their detection. Even if they were not 
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detected in this way, they would still exist. While there is a human being, as the subject of the law, his /her 
basic rights will exist with him /her. It shows that these rights do not represent the results of the positive 
legal order. These legal orders are created for guaranteeing the rights. Let us imagine that we do not have 
Article 21 in the Constitution, which is related to the protection of the basic property rights. Will the citizen 
of our country have the stated right? Certainly, they will have, as this right will still exist in the non-positive 
form. The current legislation will be in the same situation, which will regulate the rule for using this right. 
Therefore, it is wrong to confer a miraculous role on the formal aspect. Basic human rights are parts of 
human beings. Therefore, it is related to the personality, subjectivity. This situation makes one think about 
the priority (rated) situation of basic rights in comparison with the other institutions.

The above-mentioned approach is noticed from the Constitution of both developed and developing coun-
tries. The most impressive assessments regarding the basic rights are in the countries, which have still not 
been able to escape from Soviet influence. For example, in the Constitution of Belarus Article 2, it is men-
tioned: “the human being, its rights, peculiarities and the guarantees of their realization represent high 
values and the aims of the society and the state”. 

According to the Constitution of Russian Federation, Article 17 the natural character of the rights is recog-
nized. However, the following is stated in Article 18:” Basic human rights and freedoms operate directly. 
They determine the essence, content and utilization of the laws, activities of legislative and executive pow-
er and local self-government and they are ensured by justice”. Despite their attitude towards these rights, 
their formal conception is impressive.  

It can be stated, that the state and the whole legislation are bound with the basic rights, including the 
Constitution, as they exist in the non-positive sphere of the legal order. Therefore, it is impossible to cancel 
(overcome) them by the positive legal order. According to the Constitutional Court of Georgia, it is imper-
missible for the essence of the basic rights to be overcome by the Constitution9, as the constitutional system 
of values is established on “the priorities and respect of the basic rights”. Natural character of the basic 
rights stipulates its different “legal status” condition within the united organism of the Constitution. It implies 
that the determinant norm of the basic rights is the determinant of the constitutionality of the Constitution. 
The aim of all the institutions is to serve these basic rights. The basic right obligates all of them, even its 
owner. 

  III.3. Role of precedents in the verification of Constitutionality of the Constitution

There is a great role of judicial precedents in the modern court. Development of the law is improbable 
without judicial activism. It should be stipulated with unprecedented variety of civil life. It is impossible 
for the positive law to keep up with all those challenges, our society faces. The legislator cannot have the 
claim to envisage correctly (obviously) all the details and offer such order, which can endure the changes 
of life. Moreover, it would be impossible in the modern world, full of new surprises. All of these unleashed 

9 Resolution N1/466, 28 June 2010 the Constitutional Court of Georgia on the case  – Public Defender of Georgia against the 
Parliament of Georgia. 
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the existential approach in the law, which implies the recognition of the autonomous law for the regulation 
of immensely fractional relationship. The modern law offers integrity of widely fractional and independent 
(autonomous) consequences. 

This approach is the most rational way to reach a fair decision. It is not the rejection of the law, as the 
phenomenon of having some certain general peculiarities, on the contrary; it is the representation (cogni-
tion) of a rigid individual peculiarity of the law, through the general value (mirror). In other words, the law 
appears in the same situation as each of us does. Each person is an individual, and the more it is considered 
during his/her evaluation as the member of society, the less he/she would be alienated from the society.

The judicial precedents establish the condition of the law. It is not the way of pure interpretation. The Courts 
also virtually “create” the new standards in this process, which are not directly represented in the legisla-
tion. For example, according to the Civil Code of Georgia, Article 4, the judge does not have the right to 
refuse the implementation of justice with the motive that “the norm of the court does not exist”. The law-
maker considers the positive norm of the law, which could be stated in the separate articles of the Code, 
but if the norm does not exist, on what basis should be the issue resolved? In this case, the judge applies to 
the analogy of the court. The analogy of the law implies the utilization of certain norms, according to the 
fundamental values considered by the Code. In short, we came across with the order, which simultaneously 
exists and does not exist. The norm may not exist in one form, but it may exist in the second one. The Court 
investigates the form of none-existence of the order and if it does not exist in any form, then the court 
should make it itself or refuse the utilization of justice. In this particular case, the standard, which can be 
considered non-existent, represents the legal framework, which organically surrounds the Civil Code and 
herewith, it exists beyond its frames, as an independent value strictly in non-positive form. Therefore, while 
making a decision we should clearly determine above-mentioned norm if it represents the “cloak” of the 
Code or the “constellation” of values beyond its frames.

The whole aim of my discussion is for the court to be able to break through the positive orbit of the law and 
to seek for the answers in the metaphysical space, on the question, which are not directly answered by the 
legislation. If we remain faithful to the concept, that everything which is represented in the legislation is still 
beyond the legislation and obeys the universal order of values. In such case, if we are able to read in the 
legislation what remains beyond its frames and what this legislation is bound with (must be bound), then we 
do not evade this legislation.

Simply, we perceive it in the light of values, which define its nature. The important thing is to give the correct 
answer to the question, what it is, what it should be like and how much it stimulates us to what we already have. 
In short, we should be able to see not only outward (requirements of metaphysical commitment), but internal 
commitments (requirements) as well. In the latter case, hands and legs are more unbound for the judicial activism.

From the position of the functionality, evaluation of the mentioned case depends on what role we give to 
our court of Justice or to the implementation of the constitutional control. The demarcation line, where the 
self-creativeness of the court runs through, is the legislative function. The court does not have the right, to 
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appropriate this function. However, here the question arises; the sterilization of the function occurs if any 
independent function contains the signs of other functions at certain level. When we talk regarding the dis-
tribution of power and dissociate three functions of the power, we should not forget that they are different 
ramifications of the united power as the united function. Therefore, they are linked to each other by the 
cause and effect. The role of the court is special in this system. Despite the independence of the functions, 
their coordination with each other and standing at the same position is not excluded. We affirm, that the 
constitutional court does not have the right to verify the contextual constitutionality of the constitutional 
norms, as such function is not considered by the Constitution. If we allowed it to occur through the judicial 
precedents, what would happen then? According to the constitutional court, it would be “self-vesting of 
itself with the power to recognize the constitutional norms invalid”10, violation of the Constitution with the 
motive of protection, supersession of the legislator by the court11. Formally, it really looks like this way and 
the court broadens its functions. Such approach will decline the role of the court in the constitutional sphere. 

The court as a rule remains in the domain of determined power of the Constitution; however it does not fol-
low the constitutional norms blindly. I will bring an old example again, let us say, it is stated in the Constitution 
of Georgia that the citizen of the foreign country does not have a right to be the owner of an agricultural 
holding (similarly to the Constitution of Armenia). The complainant demands to verify the constitutionality 
of this norm regarding Article 21 of the Constitution. By formal approach, the court is not capable to de-
termine this, as it does not have such function. The court will rule it proceeding from the judicial activism, as 
the constitutional court is the most capable to assess the objective-judicial order of the constitutional values. 
During the process of decision-making, this order is the point of departure for the court. The constitutional 
court must be allowed to take this step by the interests for the protection order, which cannot be considered 
as a creative action. If we did not leave the court the right, regarding the human rights, then the Constitution 
would resemble only the act dependent on the political will; there would be a possibility for the norms to 
become incapable and obsolescent for life to become the obstacle for the human rights protection.

Admissibility for the procedural control of the constitutional amendments, which is admitted by the consti-
tutional court, makes one think that their context can be controlled as well. Naturally, protection of certain 
procedures is a significant basis for legitimacy of the Constitutional norm; on the other hand the material 
part of the norms is no less even more significant. The procedure is the legitimacy of certain legal virtue 
nevertheless what this virtue is like itself. We wonder what kind of procedures is maintained to create this 
or that institution. However, their state of value is more significant. Due to procedural defect stating the 
norm as unconstitutional, the content slips out from the sphere of assessment. Evaluation of the content 
should be made by the function, specially conceded to the court. Not many courts have had such function, 
but this has been established through precedents. In literature the example of the Constitutional Court of 
Turkey is often brought forward, which independently set the precedents of material control for the norms 
and it should be considered quite thoroughly.

10 Verdict N1/1/549 February 5, 2013 the Constitutional Court of Georgia on the case-Citizens of Georgia Irma Inashvili, 
Davit Tarkhan-Mouravi and Ioseb Manjavidze against the Parliament of Georgia

11 Qetevan Eremadze,  assessment   perspectives  for the Constitutionality of the Constitutional law. Human rights and suprem-
acy of the Court (collection of Articles), Konstantine Korkelia (editor), Tbilisi, 2013, pg. 72 
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The question regarding the possibility of procedural control and impossibility of material control will al-
ways be asked. Ultimately, practically material content of the norms has a great influence on people and 
we are interested, can be the norm with its state of value considered as the part of the Constitution in the 
light of the stated demand. When the judicial function is not foreseen in the legislation and we deal with 
the legislative defects, the lawmaker must fill this up one again, but let us ask the question like this: Who is 
more capable to perceive the Constitution as the practical living organism, the legislature or the court? At 
first glance, we may consider the legislature where constitutional norms are adopted and it is most aware 
what the aims of these norms. Certainly, the legislator should act based on the principles of the practical 
rationality and should correctly envisage the conjectural results of the norm. However, as long as the prac-
tical utilization of the rule does not happen, full perception for the value of the norm and the determination 
of its viability is impossible. The court has the closest connection with these processes and it is capable to 
assess the condition of their operation, after its adoption period. In the practical operation of the standard, 
its capacity is revealed. After adoption, the norm is capable, but during the operation, we can see what 
state of capacity it meets with.

The above-mentioned discussion leads us to the conclusion, that the operation of the court, to overcome 
legislative defects through the precedents, should be recognized as justified. It is important to allow the 
possibility to control the material content of the norm. If we admit it, then, what can be assumed in the 
positive legal form to be considered admissible in the form of the precedent? The precedent should not 
be discussed isolated from the positive law. The court should be pushed towards the precedents by the 
Constitution. It is the legitimate impulse and after that, the court will be vested with the control of the ma-
terial content. It is the requirement of the Constitution, which must be satisfied to maintain the soundness of 
the Constitution. The satisfaction of this requirement is necessary; the action of the court must be satisfied, 
particularly as the necessity proceeding from the objective order of the value fortified in the Constitution.

From this point of view it is obvious that the court resembles the lawmaker, but does not leave its limits; as 
we mentioned above, its action which is caused by necessity has the normative ground in general.

 Thus, the verification of the constitutionality of the Constitution cannot be excluded from the competence of 
the constitutional court. Before this function formally is reflected in the Constitution, it can be settled through 
the precedents in the case of special necessity; especially when the objective-judicial order, determined by 
the values of the Constitution, may become doubtful. Recently published studies, regarding the presented 
problem indicates the particular importance of the judicial activism12.    

12 See the interesting comparative judicial research on the basis of the resolutions made by the Constitutional Court of Geor-
gia; Димитрий Гегенава, Неконституционное конституционное изменение: три определения из практики Конституционного 
Суда Грузии, Южнокавказский Юридический Журнал, №05/2014, gv. 181-190
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 1. GLOBALIZATION AND CONSTITUTIONALIZATION

Two major tendencies exist in contemporary law: globalization and constitutionalization. 

The worldwide interconnection of politics, economy, security, environmental protection, technology, etc. 
has contributed to the opening of the sovereign state; the State, formerly closed, is now opened, “open 
statehood”1 is its new characteristic quality. Sovereignty has lost its effect of exclusiveness, has been es-
sentially relativized and has nearly abandoned its genuine function. Law must respond to this phenomenon. 
Important steps have been made to internationalize internal law, in particular constitutional law. A signifi-
cant example of internationalization is the order of the European Union, which is even of a supranational 
character2. State-like instruments and mechanisms are at the disposal of this multinational union, internal 
matters are europeanized in a far-reaching degree; this makes manifest the functional transition from the 
State to a multinational body.

Constitutionalization is a second phenomenon of great importance visible in contemporary law develop-
ment which has an internal, State-related and an external, international law-related dimension3.

The internal dimension of constitutionalization has various aspects: 

RULE OF LAW IN THE DEVELOPMENT OF 
CONSTITUTIONAL LAW

RAINER ARNOLD
Prof. Dr. Dr.h.c. University of Regensburg, Germany. 

1 See Karl-Peter, Sommermann, Offene Staatlichkeit: Deutschland, in: Armin von Bogdandy/Pedro Cruz Villalón/Peter M. Hu-
ber (eds.), Handbuch Ius Publicum Europaeum, vol. 2:

 Offene Staatlichkeit – Wissenschaft vom Verfassungsrecht, Heidelberg 2008, pp. 3-35.
2 Determined by the basic decision of the European Court of Justice (ECJ) in the case Costa/ENEL 6/64, Rep. 1964, 1253.
3 See Rainer Arnold, The External Dimension of Rule of Law, Essays in Honour of Giuseppe DeVergottini, 2015 (in print).
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First of all the term of constitutionalization can be understood in a different way: the strongest form is the 
creation of a new Constitution itself; less significant but frequently used in many countries is the formal 
modification of an existing Constitution, the constitutional reform, which regularly requires the fulfilment of 
specific conditions such as a qualified majority in Parliament and/or a referendum.

Furthermore the most efficient and regularly applied  instrument of constitutionalization is constitutional 
interpretation which adapts the constitutional text to the major social changes with regard to the fact that 
a constitution is a “living instrument”4 which endures in time but shall be adequate in any moment so that 
adaptation by interpretation is indispensable. If this way of adaptation strengthens the constitutional impact 
of the given text by enriching and intensifying the constitutional concepts it is a form of constitutionalization 
by interpretation. The same can be said if ordinary law is interpreted “in conformity to the Constitution” 
which means that the constitutional concepts are expressed and implemented through ordinary legislation. 
By this the constitutional ideas penetrate into the fields of Parliament-made law and fill them up. Also this 
process is a process of constitutionalization. 

Constitutionalization also goes on in international and supranational law. Significant examples are the 
creation of unwritten fundamental rights and elements of rule of law by the judges in the legal orders of the 
European Community and European Union5. Such judge-made constitutionalization has been the functional 
starting point for the emergence of written constitutional texts in these matters. 

Also in traditional international law constitutionalizing processes are visible. The evolution of jus cogens 
as a set of principles which cannot be ruled out by state sovereignty can be categorized as such a pro-
cess. Human rights, the prohibition of military force, and other principles of primordial importance for the 
international community are examples for a gradual transformation of the sovereignty-based horizontal 
coordination system as international law is by origin into a vertical principle-based legal order.6 Such a 
transformation goes alongside with constitutionalization. 

The strongest form of constitutionalization is the creation of new Constitutions.
                                                                                                                                                                                                                                                                                                            
In most of the new democracies after the fall of the communist bloc has taken place such a process. This 
category also includes “total revisions” of existing constitutions as in Switzerland in 1999 (the new Con-
stitution being in force since 2000)7 as well as fundamental revisions of a Constitution, such as in Austria8, 
revisions which have impact on the basic principles of the Constitution in force .

The second aspect of internal constitutionalization is, as already pointed out, not the creation of a new con-
stitution but the reform of the existing constitution (if it does not fall within the category of a total revision) in 

4 See Luzius Wildhaber, The European Court of Human Rights in action, http://www.asianlii.org/jp/journals/RitsLRev/2004/4.
pdf.

5 See e.g. ECJ in the Hauer case 44/79,Rep.1979, 3727.
6 Text in English http://www.admin.ch/ch/e/rs/1/101.en.pdf.
7 See Arnold Koller, Verfassungserneuerung in alten Demokratien, www.humboldt.hu/HN24/28_35.pdf.
8 Art.44.3BVG:https://www.ris.bka.gv.at/Dokument.wxe?Abfrage=Bundesnormen&Dokumentnummer=NOR40045767.
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order to make the constitution more efficient or to add an important issue to the constitutional document. An 
example could be the introduction of an individual constitutional complaint into the text of the constitution 
as it has been in Turkey9. These reforms have to be realized in accordance to the specific provisions of a 
constitution. 

As it has been mentioned, there is a form of functional constitutionalization by constitutional jurisdiction. The 
judges’ interpretation of the constitutional text is highly important for the further development of constitu-
tional law. An example can be the German Constitutional Court jurisprudence on personality rights based 
on the guarantee of dignity of man and the free deployment of personality (articles 2.1 in connection with 
1.1 BL)10. In this context we could also refer to the large body of constitutional law jurisprudence in other 
European countries. 

A further aspect of constitutionalization is the crucial issue on the impact which law and in particular con-
stitutional law has on the society. The idea and the concepts of constitutional law must be internalized by 
society, which has to identify with the basic constitutional structures and values in the country. Constitution-
alization would be purely formal if it is not supported by the individuals. The finality of constitutional law is 
not only to establish limits of the exercise of public power, but also to give orientations to the public to be 
followed in their private actions. This corresponds to the fact that all branches of law are constitutionalized 
that means that they are altogether subject to the constitution which is the “supreme law of the land”. 

Society must be aware of the constitutional possibilities, the fundamental rights and the jurisdictional rem-
edies against excessive state intervention the members of the society have.  Society has to respect, accept 
and practice constitutional law so that the supreme values of the legal order are the ideological basis for 
the society’s activities. Constitutional law initiates an identifying process with the individual and contributes 
essentially to the integration of the society.

Constitutionalization means to establish the rule of law. The constitution is the main expression of law. To 
recognize the primacy of the constitution over all other branches of law is a progress in the development 
of rule of law.

The external dimension of constitutionalization has a twofold meaning: first, it refers to the set of provisions 
in a constitution which regulate the relation of the State with the international community. In particular, the 
constitution says how international treaties are introduced into the internal legal order, by reception or by 
transformation.11 The modern approach is to apply international treaties as such, directly, by the national 
institutions, that is to “receive” them within the internal legal order without converting them into internal law. 
This concept of reception or adoption of international treaties is often linked with the superiority of these 
treaties over national legislation. This entails the far-reaching practical consequence that ordinary judges 

9 See Erdal Tercan, The Individual Application in Turkish Law, 2015.
10 See Friedhelm Hufen, Staatsrecht II.Grundrechte, 3rd ed., 2011, §11.
11 For the reception model which is nowadays predominant see e.g.Art. 91 of  the Polish, Art. 10 of the Czech, Art. 5.4 of the 

Bulgarian or  Art. 55 of the French Constitution and for the transformation model Art. 59.2 of the German Constitution.
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have to apply, in case of conflict, the treaty and not the internal legislation. Most European countries have 
adopted this system while others, such as the German system, transform the international treaties into in-
ternal German law.

A constitutionalizing process can be seen in particular in reforms of the transformation systems converting 
them into monistic, reception systems, as it has occurred for example in Italy in 200112. 

As to the rules of general international law, universal customary law or general principles, Constitutions 
regularly state that this type of international law is directly applicable within the internal legal order and 
has a rank superior to legislation. Despite the dualistic approach in Germany for treaties, general interna-
tional law is accepted as a direct source of international law binding also the legislator13. 

Furthermore it shall be noted in this context, that the process of internationalizing constitutional law is signif-
icantly manifest in interpretation. Constitutional courts have developed the method of interpreting internal 
law, even internal constitutional law, in conformity with international law14 and, as far as the European 
Union is concerned, with EU law15. This is seen as a consequence of “open statehood”, the new mighty 
tendency of European and universal constitutionalism which has led to a far-reaching relativization of 
national sovereignty.

The second meaning of the external dimension of constitutionalization is the phenomenon that even in the 
international community elements are spreading which have been known formerly only in national consti-
tutional law: fundamental rights, rule of law aspects, basic principles such as the principle of peace and the 
prohibition of military force as an instrument of international interrelations, etc. We can distinguish in this 
context a formal and substantial constitutionalizing process: the emergence of objective values constituting 
ius cogens is the main formal aspect of this process; international law, by its nature a law of coordination, 
essentially based on national sovereignty and equality, has been converting in some fields from horizontal 
into vertical law relations. This means that the values established in these fields cannot be derogated by 
horizontal coordination of the subjects of international law. The normative hierarchy which has appeared 
in these fields resembles the relation between legislation and constitution. This aspect of formal constitution-
alization has been complemented by elements which have their origin in national constitutional concepts. 
They have already been pointed out above. It can be said that the more individual-related elements are 
guaranteed not only in national constitutions but also on the level of international law, the more internation-
al law undergoes a process of constitutionalization. 

12 Gazzetta Ufficiale n. 248 del 24 ottobre 2001; see also Giuseppe Bianchi, L’efficacia dei trattati internazionali alla luce 
dell’art. 117, c. 1 della Costituzione, http://www.altalex.com/index.php?idnot=40084.

13 See Art. 25 BL.
14 See for Germany FCC vol. 123, 267, http://www.bverfg.de/entscheidungen/es20090630_2bve000208en.html/340.
15 http://www.bverfg.de/entscheidungen/es20090630_2bve000208en.html/241.
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 2.  RULE OF LAW AS THE HEART OF CONSTITUTIONALIZATION

Rule of law is a very basis of the constitution, it is the Grundnorm of constitutional law. Rule of law means 
that public power acts in conformity with law. Law is constitutional law and legislation. 

Both are results of politics, politics in the sense of intentional action in order to obtain a result with impact 
on society. The constitution is the result of the people’s will to create a basic legal order by setting up an 
institutional system and by determining values. If politics is action for a “good polis”, a good community, the 
people’s act of creating a basic legal order is an act of politics by its nature. The creation of a constitution 
is the first and most important act of democracy realizing people’s sovereignty. Legislation expresses the 
specific will of the people by its representatives in Parliament. By this, political action is transformed into 
law. People’s basic will expressed by the constitution and people’s specific will expressed by legislation 
must be complementary and not conflicting. Democracy requires that legislation is conform with the consti-
tution. The specific will of the people cannot contradict its basic will 16.

We can therefore state that democracy comprises rule of law; both principles form a unit. Democracy 
without rule of law, more precisely without rule of constitutional law – “totalitarian democracy”, “the tyran-
ny of the majority” (Alexis de Tocqueville17) – is unthinkable. Rule of law without democracy is impossible. 
If we recognize that the constitution is the basic democratic act, both principles presuppose one the other.

Modern rule of law can no longer be understood as purely legality, as exclusively conformity of the exec-
utive action with legislation. It is, furthermore, constitutionality of the legislation18.

Rule of law in modern constitutionalism is value-oriented. It necessarily comprises the protection of human 
dignity, autonomy and freedom. Fundamental rights are an integral part of rule of law. 

There is a formal argument to support the interconnection between rule of law and fundamental rights: if 
primacy of the constitution is characteristic for rule of law, the protection of the individual as the primordial 
finality of the constitution is part of it. However, a more substantive understanding of rule of law leads to 
the recognition of fundamental rights as necessarily being the part of rule of law: law has the function to 
establish a normative order, which makes possible a peaceful coexistence of the individuals as members 
of a society. Furthermore, law has the function to serve the individual, to assure its existence, to promote its 
intellectual, emotional, social, etc. welfare; in other words law is primarily anthropocentric. For this reason 
rule of law as a substantive concept is necessarily linked with the protection of the individual19. 

16 See R. Arnold, Les moyens constitutionnels susceptibles d’assurer la démocratie et de prévenir les changements anticonsti-
tutionnels: la perspective de l’Allemagne(avec des références comparatives à d’autres pays européens),Rafaa Ben Achour 
(dir.), 2014.

17 «Within these limits the power vested in the American courts of justice of pronouncing a statute to be unconstitutional forms 
one of the most powerful barriers which has ever been devised against the tyranny of political assemblies.” Democracy in 
America, Book I, Chapter V: Necessity Of Examining The Condition Of The States—Part III Legislative Power Of The State. 
Translated by Henry Reeve. 1831.https://www.gutenberg.org/files/815/815-h/815-h.htm.

18 See the famous formulation of the French Conseil constitutionnel, Décision n° 85-197 DC du 23 août 1985 : « La loi n’exprime 
la volonté générale que dans le respect de la Constitution».

19 See R. Arnold, Constitution and Justice, Essays in Honour of Stanislaw Sagan, in print.
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Law is the instrument for realizing justice. Justice is essentially based on equality but it goes beyond: it re-
quires that public power makes laws that give the individual what is adequate for it. This is not only what the 
society owes to the individual for its work contribution to the society’s welfare but also what corresponds 
to the individuality of the person. Dignity, autonomy and freedom are the basic elements of individuality 
which law must protect and ensure. If the State shall be the reign, the rule of law, it must satisfy the needs 
connected with individuality. Rule of law must be understood as an instrument of guarantee of these values.

We can therefore conclude that rule of law, democracy and fundamental rights form a functional unit 
which cannot be separated. The progress in rule of law is a progress in democracy and fundamental rights 
protection and vice versa. Rule of law is therefore the basic criterion for the progress of constitutionalism.

 3. RULE OF LAW AS AN INTERNATIONAL PHENOMENON

Rule of law is not only a characteristic of a State constitutional order; it is also a phenomenon to be found 
at the international level, in particular in the legal order of the European Union20 and of the Council of 
Europe21. Furthermore, as it has already been mentioned, even in the community of sovereign states, the 
international community, rule of law finds a growing significance22.

This statement leads to the idea that constitutionalism today can no longer be understood as being restrict-
ed to legal orders of the State but has to include the multinational organizations in particular in integration 
systems. It has been widely accepted that the concept of constitutional law exists also outside the State. 
There is no serious obstacle to deny the extension of the term of constitution and constitutional law to su-
pranational and even international organisms.

The European court of justice has developed in an early phase of the European integration elements 
of rule of law, together with fundamental rights, as unwritten community law in form of general prin-
ciples. On the basis of a comparative – selective method the judges formulated numerous rule of law 
aspects23. 

This jurisprudence was the basis for a continuous normativization which led to article 6.2 of the EU Treaty 
of 1993, obliging the EU institutions to conform with the judge-made general principles, and later to the 
drafting of the EU Fundamental Rights Charter destined to be a part of the Constitution for Europe, a text 
which failed to enter into force. With the creation of the new European Union in 2009, the Charter became 
normatively binding. The Charter does not only stipulate fundamental rights, but also rule of law elements. 

20 See Paul Craig, EU Administrative Law, 2006, pp. 270-273.
21 See Geranne Lautenbach, The Concept of the Rule of Law and the European Court of Human Rights, 2013.
22 See Simon Chesterman, An International Rulfe of Law? American Journal of Comparative Law, Vol. 56, pp. 331-361, 2008; 

NYU Law School, Public Law Research Paper No. 08-11: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1081738.
23 See ECJ case 11/70, Internationale Handelsgesellschaft, Rep. 1970, 1126 ECLI:EU:C:1970:114. http://curia.europa.eu/

juris/showPdf.jsf;jsessionid=9ea7d2dc30ddf6c41fb25aeb4f0a8a0da17b59c5eaf3.e34KaxiLc3qMb40Rch0SaxuPbx-
r0?text=&docid=88063&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=933540.
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A striking example is article 41 of the Charter embodying the right to “good administration” which is, by its 
nature, more an objective rule of law guarantee than a real fundamental right. Nevertheless, the charter 
has subjectivized this guarantee and transformed it into a fundamental right. It shall also be mentioned that 
the preamble of the Charter makes reference directly to rule of law and demonstrates by this the intercon-
nection with the rights protection24.

 4. RULE OF LAW IN A THREE-LEVEL PERSPECTIVE: A EUROPEAN “BLOC DE CONSTITUTIONNALITÉ”.

With regard to a further constitutional document in Europe, the European Convention of Human Rights 
(ECHR), rule of law is also considered to be in a very close connection with fundamental rights. The EU 
Charter as well as the ECHR are documents of European constitutionalism. When analyzing the basic con-
stitutional structures in Europe, we have to take into consideration the interconnection not only of democ-
racy, fundamental rights and rule of law but also the existence of a European “bloc de constitutionnalité”25. 
Rule of law is internationalized in the same way as the fundamental rights protection. 

The relationship between the three constitutional levels in Europe, the national constitutional law, the EU 
provisions on fundamental rights and rule of law as well as the ECHR requires a three level consideration 
also for the elements of rule of law. Proportionality for example, which is the most important particular 
aspect of the rule of law concept, has been developed in Germany by the jurisprudence of the consti-
tutional court, later transferred to the supranational level of the EC/EU and spread over Europe by the 
ECJ26. In contemporary constitutionalism proportionality is of a worldwide importance27. The conceptual 
transnationality of this principle shows clearly that its essence cannot be understood only from a national 
perspective and the interpretation of the courts of the other constitutional levels, the EU level and the 
ECHR, has to be involved. The same methodology must be applied for the other aspects of rule of law, such 
as the protection of legitimate expectations, the prohibition of retroactivity, security of law, etc. Isolated 
interpretation from only a national standpoint is no longer possible, but, vice versa, the interpretation of 
multinational courts regarding rule of law and other constitutional principles have also to take into account 
what the member states courts say in their own interpretation processes. Constitutionalism is based on 
cross-fertilization28 and mutual respect and has to pay due attention to the phenomenon of transnationality 
and the tendency of conceptual universalism. However, it should be accepted that the perspective of the 
courts on each of these levels has an own conceptual approach which is proper to the legal culture of the 

24 See Margrét Vala Kristjánsdóttir, Good Administration as a Fundamental Right, skemman.is/stream/get/1946/.../a.2013. 
9.1.12.pdf.

25 This term is mainly used for the body of constitutional law in France consisting of different sources, the 1789 Declaration, the 
principles defined and recognized by the Republican laws, the preamble of the 1946 Constitution and the 1958 Constitution; 
see Décision no. 71-44 DC du 16 juillet 1971, Rec.,p.29. It shall be expressed, with this term, more generally, the existence of 
various fundamental rights sources constitute a “functional unit”.

26 See Paul Craig, EU Administative Law, 2006, pp. 655-715.
27 R.Arnold, El principio de proporcionalidad en la jurisprudencia del Tribunal Constitucional, together with J.I.Martínez Estay, F. 

Zuniga Urbina, in: Estudios Constitucionales 2012, Santiago de Chile, pp. 65-116.
28 See Francis G. Jacobs, Judicial Dialogue and the Cross-Fertilization of Legal Systems: The European Court of Justice, in:http://

www.tilj.org/content/journal/38/num3/Jacobs547.pdf.
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particular level. This approach should not disappear by external influence but be upheld in the sense of 
subsidiarity29. Internal and external approaches within the interpretation of concepts such as fundamental 
rights and rule of law elements shall be harmonized, without eliminating the core idea of each of them.

 5.  CONCLUSIVE REMARKS

Rule of Law has become the conceptual “Grundnorm” in modern constitutionalism. It constitutes a functional 
unit with the principles of democracy and individual freedom. Rule of law has an internal and external 
dimension. This latter aspect is correlative with open statehood. 

Rule of law has been developed as a concept also in the supranational EU legal order and in the frame-
work of the ECHR. This process is significant for a Europewide constitutionalization at a multinational level 
and strengthens the current tendency of constitutional law convergence. It seems indispensable to apply a 
comprehensive perspective of constitutional issues, in particular in the field of fundamental rights and rule 
of law, which considers the parallel concepts at the various levels as a constitutional unit.

29 R. Arnold,Fundamental Rights Review in Europe: Substitution or Standard Control? In: F. Palermo/G. Poggeschi/G. Rautz/ J. 
Woelk (eds.), Globalization, Technologies and Legal Revolution, Nomos, 2012, pp. 189-198.
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 ABSTRACT

Constitution-making is a rather complex process of intertwining interests leading towards creating general 
framework for the state as well as for the society. On the one hand as Dixon and Ginsburg put it “...legisla-
tors may seek to inject policy or partisan concerns into the deliberations or constitutional text itself.”1 On the 
other hand there is a need to gain legitimacy for the constitution in wider society, which pushes the process 
to be more open for wider and not only expert participation.2

Balancing between these two interests can be regarded as an art of participatory constitution-making. 
Georgian scholars understood importance of meaningful participation and the few policy papers and 
opinion articles on this subject point on one hand to the difficulty of constitution-making process in a state 
with little experience in constitutionalism3 while on the other hand indicate importance of popular partici-
pation that would turn constitution from an elite project into a popular project.4

Article analyzes failures of constitution-making process in Georgia which, as authors argue, contribute to 
the “instability” of Georgian Constitution.

 INTRODUCTION

Georgia’s young democracy, turning 25 years in 2015, has already went through a dramatic transition 
process involving two civil wars, international war with Russia, peaceful revolution, economic collapse, 
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2 See Constitution-making and Reform Options for the process; Michele Brandt, Jill Cottrell, YashGhai, Anthony Regan, Publisher 
Interpeace; Constitutions as contracts among people or peoples; pg. 14; 2011.

3 Ghia Getsadze, Ghia Nodia; Building Democracy in Georgia; The Constitutional System in Georgia; Discussion Paper 2; 
International Idea; pg. 14; May 2003.
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religious extremism, etc. A nation of approx. 4,5 million is composed of: Georgian – 83.8%; Abkhaz 0.1%; 
Ossetian 0.9%; Russian 1.5%; Ukrainian 0.2%; Azerbaijanian 6.5%; Armenian 5.7%; Jewish 0.1%; Greek 
0.3%; Kurd 0.5%; and Other ethnic groups 0.4.1%. 55% of the population is female and proportion be-
tween rural/urban residents is nearly 50/50 with 35% of the total population living below the poverty 
line.5

Organizing a participatory constitution-making process in such a society is a significant challenge. How-
ever, the participatory approach has never been neglected by supporters of the “liberal project” and the 
formal procedure of amendment of the constitution does include the obligation of public deliberation. The 
question remains though whether the spirit of the law has ever been realized in practice.

In 2013 Parliament created the so called third Constitutional Commission (the first was created in 1993, 
the second in 2009) to prepare a package of constitutional reforms. Considering the fact that the previous 
major reform was carried out three years earlier, the creation of another commission after democratic 
transfer of power does point to the serious problem of consensus and inclusiveness when it comes to the 
elaboration of the project for the future development. This leads us to argue that a more open and inclusive 
approach to constitutional reform can be one way to soot “the appetite” of those involved in power games 
and create stability for the system.

 THEORETICAL FRAMEWORK

It has become increasingly popular to argue that the history of constitution-making behind closed doors 
has come to an end.6 Political and legal elites have an important role in decision-making process; however 
modern constitution-making can no longer be limited to small circle of legal experts and politicians.7 Par-
ticipation is seen as a legal obligation which derives not only from the local legal order but also has roots 
in international mechanisms.8 It is frequently mentioned that if the participation process is well managed 
during constitution-making the resulting constitutional order has higher probability to be well accepted by 
societies.9

Wider public participation is an important part of constitution-making, but skeptics would point to the dif-
ficulties associated with such a process. According to the skeptical position “participatory process” sounds 

5 See Statistical Yearbook of Georgia: 2013/National Statistics Office of Georgia; Tbilisi, 2013. 274 pg.
6 See Mark Tushnet; Constitution-making: An Introduction; Texas Law Review; 1983; http://www.texaslrev.com/wp-content/

uploads/Tushnet.pdf.
7 Constitution-making and Reform Options for the process; Michele Brandt; Jill Cottrell; YashGhai; and Anthony Regan; Publish-

er Interpeace; pg. 17; November 2011.
8 See The International Covenant on Civil and Political Rights (ICCPR); Article 25; “Every citizen shall have the right and the op-

portunity without any of the distinctions mentioned in article 2 and without unreasonable restrictions: to take part in the conduct 
of public affairs, directly or through freely chosen representatives...”

9 Democracy Reporting International; Lessons Learned From Constitution-Making: Process With Broad Based Public Participa-
tion; Briefing Paper No. 20; pg. 4; November 2011.
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10 See Towards a Participatory Constitution Making Process in Turkey: Assoc. Prof. Dr. LeventGönenç; TEPAV Policy Note; pg. 5; 
January 2011.

11 Towards a Participatory Constitution Making Process in Turkey; Ibid., pg. 9; TEPAV Policy Note; January 2011.
12 Constitution-making and Reform Options for the Process; Michele Brandt; Jill Cottrell; YashGhai; and Anthony Regan; Publish-

er Interpeace; Sequencing the process; pg. 23; November 2011.
13 See Tom Ginsburg, Justin Blount & Zachary Elkins, “The Citizen as Founder: Public Participation in Constitutional Approval,” pg. 

371, 81 Temple Law Review 361 (2008).
14 Wolfgang Babeck; Drafting and Adoption of Constitution in Georgia; Iris Georgia; pg. 26-29; Tbilisi 2002.
15 See Tom Ginsburg, Justin Blount & Zachary Elkins, The Citizen as Founder: Public Participation in Constitutional Approval; pg. 

368-369; 81 Temple Law Review; 361 (2008).
16 Comparative Constitutional Law; Edited by Tom Ginsburg and Rosalind Dixon; Research Handbooks in Comparative Law; 

Participation in Constitutional Design; pg. 39; Edward Elgar publishing; 2011.
17 Ibid., pg. 39.
18 Ibid., pg. 39.
19 See supra note 14; pg. 367.
20 Constitution-making and Reform Options for the Process; Michele Brandt; Jill Cottrell; YashGhai; and Anthony Regan; Publish-

er Interpeace; Impacts to adherence to guiding principles; pg. 16-17; November 2011.

“just” and “ideal”, however it is frequently said but rarely done.10 It can be argued that specific legal knowl-
edge is required to understand the doctrines provided by the constitution and this can limit meaningful 
deliberations to small circle of professionals, as the constitution itself is a legal document.11

Secondly, society itself is pluralistic and if various groups – ethnic, religious, cultural etc. are involved, it 
will undoubtedly make it more difficult to reach consensus.12 Skeptics also point to the increased costs of 
constitution-making process.13

Thirdly, participation can be abused by radical groups who will use it as an open invitation to sabotage 
the process and noble plan of democratic deliberations can become endless process without clear path 
and solutions.14 Theorists associating themselves with public choice theory would question the willingness 
of the wider public to participate, as costs associated with the meaningful participation might outweigh the 
benefits that individual members of society gain directly from the process.15

“Optimists” point to the positive sides of the participatory process, which is educating citizens about their 
government and other issues of public importance,16 promoting democratic values,17 supporting national 
unity and ensuring sustainability of the constitution.18 According to the “optimistic” argument participation 
improves the quality of the deliberated information, makes it more reliable, thus contributing to the higher 
quality of resulting policies.19 The risks were there but this did not prevent various participation mechanisms 
from becoming more and more popular in past decades.20

There is no one recipe how to make the participation process effective. Theorists working to understand 
the participatory process point towards two different lines of development. The first is associated with 
the elaboration of the text and the second with the promulgation of the final document. Haberfeld and 
Benomar point towards the procedural side of the participatory constitution-making and argue that clarity 
about the process and its various levels, ways of involvement of various stakeholders, can build trust and 
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credibility towards the whole process 21. On the other hand proposals are made to focus on stakeholders 
and extend opportunities of participation to as many groups as possible 22. As authors argue “...constitu-
tional design is more participatory if the mass public has more opportunities by which to both oversee and 
engage in the process 23.”

EXPERIENCE OF CONSTITUTION-MAKING IN GEORGIA AND PROBLEMS OF PARTICIPATION

The participatory process in constitution making has special significance for Georgia. It has been men-
tioned frequently by various scholars that Georgia, as a young democracy, faces the challenge of legitimi-
zation of the legal system of which the constitution is a major pillar 24.There is no need to point additionally 
to the multicultural nature of the Georgian society where minority groups still have difficulties to escape 
oppressive, Soviet period stereotypes and integrate fully in social, economic and political life.

Constitutional reform in Georgia can be split in five major stages. The first stage covers the period between 
the declaration of independence and the adoption of the first “Minor Constitution” in 1992. The “Minor 
Constitution” was drafted in ad hoc manner to replace the amended Soviet Constitution from 1978 and 
functioned for nearly two years. It was quickly drafted after the break-up of the Soviet Union with the view 
to organize the transition.

The second period covers the years from 1992 to 1995, when the Constitution of independent Geor-
gia was elaborated. The commission elaborating the draft was created in 1993 and held 118 members; 
including members from academia, independent members (experts) and representatives of judicial and 
other government bodies 25.

Despite the large number of the commission members, the drafts were not widely available for delib-
erations and group of experts largely carried out discussions within a small circle of lawyers and small 
group of students26. The process lasted nearly three years and upon completion the draft was sent to 
decision-makers. As a matter of fact, the submitted draft, the product of more than two years work, went 
through significant changes overnight and little was left from the original version. This has exposed serious 
problems of miscommunication between the working group and decision-makers 27.

21 What is the tittle of the chapter of the mentioned authors? Comparative Constitutional Law; Edited by Tom Ginsburg and Rosalind 
Dixon; Research Handbooks in Comparative Law; Participation in constitutional design; pg. 38; Edward Elgar Publishing; 2011.

22 Constitution-making and Reform Options for the Process; Michele Brandt; Jill Cottrell; YashGhai; and Anthony Regan; Publish-
er Interpeace; Impacts to adherence to guiding principles; pg. 16-17; November 2011.

23 See supra note 14; pg. 363.
24 See Constitutional/Political Reform Process in Georgia, in Armenia and Azerbaijan: Political Elite and Voices of the People; 

International Idea and Caucasus Institute for Peace, Democracy and Development; Government of Georgia on the Central 
Level: The Balance between its branches; Policy paper by Avtandil Demetrashvili, Zurab Jibgashvili, Vakhtang Khmaladze, 
Alexander Nalbandov, Levan Ramishvili& David Usupashvili; pg. 6-23; Tbilisi; 2005.

25 See Wolfgang Babaeck; Drafting and Adoption of Constitution in Georgia; Iris Georgia; pg. 13-20; Tbilisi; 2002.
26 See supra note 25; pg. 13-20.
27  Ibid., pg. 70-89.
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Since the adoption of the Constitution in 1995 until 2004 several changes were adopted. All of relevant 
proposals were published one month prior to their deliberation, as prescribed by Constitution, however no 
comments were ever received neither from wider public nor from experts in the field 28. It has to be mentioned 
separately that the issue of downsizing the number of MPs from 235 to 150 was voted in a plebiscite which 
ran as a parallel process to post-revolutionary elections in 2004. This case stands as an exception.

The third period covers the year 2004 when a major reform of the Constitution was carried out by new 
government following the Rose Revolution. The draft was introduced and adopted in a very short period of 
time. Deliberations again included only small circle of decision-makers and experts. Despite the fact that 
the proposed amendments significantly changed the separation of powers and checks and balances, only 
very limited time was allocated for wider deliberations and process was not inclusive, leaving comments, 
suggestions and protests unanswered29.

Several amendments were introduced between 2004 and 2010, which significantly changed constitution-
al order. None of those amendments were sufficiently deliberated by the time of legal reform. Opponents 
claimed that not sufficient time was allocated to debate amendments30. Several reforms such as those of 
judiciary, the introduction of jury trials appeared in public debate as early as 2000. The government took 
it as an argument and justified the speedy amendment process with the argument that all main ideas in-
troduced into the Constitution have already been debated sufficiently. Constitutional reforms of 2004-10 
showed that understanding of participatory approach could be sufficiently broad reflecting on processes 
scattered in time. 

This brings important dimension to the dilemma of inclusiveness and participation. Should we consider par-
ticipation to be a temporary process leading to a decision or is it broader in essence feeding permanently 
from public debates to later result in legal or policy initiatives? 

The drafting process was better organized in 2009. President Saakashvili appointed the chair of the con-
stitutional commission and members of the commission from nominees of political parties and his represent-
atives. Every major political party represented in parliament or outside the legislative body had a quota. 
Despite this fact major opposition parties boycotted the process. Commission worked for one year and 
four alternate versions of the constitution were discussed. Meetings of the commission were public and 
information was being constantly updated on commission’s web site31. It has to be mentioned that unfor-

28 See Godoladze, Karlo; Constitutional Changes in Georgia: Political and Legal Aspects; Humanities and Social Sciences Re-
view; pg. 443-460; 2013; See also Constitutional/Political Reform Process in Georgia, in Armenia and Azerbaijan: Political 
Elite and Voices of the People; pg. 6-23; Tbilisi; 2005.

29 See GodoladzeKarlo; Constitutional Changes in Georgia: Political and Legal Aspects; Humanities and Social Sciences Re-
view; pg. 447; 2013; See also Constitutional/Political Reform Process in Georgia, in Armenia and Azerbaijan: Political Elite 
and Voices of the People; pg. 75-76; 2005.

30 See GodoladzeKarlo; ibid., pg. 443-460; See also regarding this issue European Commission for Democracy Through Law 
(Venice Commission); Final Opinion on the Draft Constitutional Law on amendments and changes to the Constitution of Geor-
gia; Strasbourg, 15 October 2010; Opinion no. 543/2009; pg. 4; paragraph 16.

31 See Wolfgang Babeck, Steven Fish, Zeno Reichenbecher; Rewriting a Constitution: Georgia’s shift towards Europe; With an intro-
duction by Avtandil Demetrashvili, Chairman of the State Constitutional Commission; Nomos Publishing; Baden-Baden; 2012.
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tunately all materials were removed from internet and sent to the national archive upon completion of the 
work making them less accessible.

The drafting process and work of the commission in 2009 did intend to popularize the idea of constitutional 
reform and the various interested stakeholders had the opportunity to participate and contribute. Several 
methods of participatory constitution-making were utilized in 2009, including face to face meetings and 
social media. The deliberation process was positively assessed by international observers 32.

However,it has been rarely mentioned that the working groups and commissions working on constitution 
have never had inclusive nature. As mentioned above, Georgia is a multicultural society with various eth-
nic, religious and cultural minority groups. There is no example that representatives of minority groups 
were invited to join constitutional commission. Moreover, the percentage of female members of the com-
mission below 15 33.

One might argue that nobody was ever restricted to express opinion publicly, but as a matter of fact, the 
State Constitutional Commission is the only formalized participatory process. Excluding minorities, women 
and representatives of the regions does indicate negative trend of making important decisions behind 
closed doors. 

We would like to argue that it was elitist nature of constitution-making which deprived fundamental law of 
popular legitimacy and contributed to the culture of “pocket constitutionalism”34.

PARTICIPATION REMAINS A CHALLENGE: CONSTITUTION FOR “ALL” OR FOR “CHOSEN FEW”

On October 4th, 2013 , the Chair of the Parliament announced creation of the third Constitutional commis-
sion. According to the decree “On the Establishment of the State Constitutional Commission” members were 
appointed 35. Members were selected from the nominees of political parties and independent members. 

Commission was organized into five groups, namely: Working Group on the Issues of General Provisions 
and Revision of the Constitution of Georgia; Working Group on the Issues of the Parliament; the President 

32 See regarding participation and also whole constitutional reform the opinion of the Venice Commission; European Commission 
for Democracy Through Law (Venice Commission); Final opinion; On The Draft Constitutional Law on Amendments and Chang-
es to the Constitution of Georgia; Adopted by the 84th Plenary Session; Venice, 15-16 October; 2010.

33 There were 56 members at the Second State Constitutional Commission (2009-2010 year) and only 8 women werein its 
composition, there was no minority, youth and other segment of society representatives; Practically the same picture remained 
to the current working Third State Constitutional Commission (Since 2014) there were 58 members and only 9 women repre-
sented, similarly to the picture of the second commission there was no minority and other segment of society representation.

34 See more the phenomenon of so-called “pocket constitution” in Georgian context; Instrumentalization of the Constitution: 
Story of post-revolutionary constitution-making; Accepted research paper for the 9th International Congress of Constitutional 
law; https://www.jus.uio.no/english/research/news-and-events/events/conferences/2014/wccl-cmdc/wccl/papers/
ws11/w11-meladze&godoladze.pdf Oslo, Norway June 16-20; 2014.

35 See about the current State Constitutional Commission on official web page http://constcommission.ge/en/aboutDetails for 
the legal background and other formal issues.
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and the Government of Georgia; Working Group on the Issues of Human Rights and Freedoms, the Judici-
ary and Prosecuting Institutions; Working Group on the Issues of Independent Constitutional Institutions and 
Working Group on the Issues of Territorial Arrangement and Local Self-Government 36.

It has been 6 months since commission started to work 37. Commission already has staff and runs a web site 
where relevant information is updated. However questions remain open regarding effective participation 
of various stakeholders.

The composition of the commission still fails to be inclusive, focusing on representatives of political parties, 
academia and few members of civil society organizations. Commission excludes representatives of minor-
ity groups and has only nine female members; it fails to integrate youth and representatives of different 
regions. Therefore it’s difficult to say whether the working draft will reflect concerns of any of the men-
tioned group. It has becoming obvious that without wider approval Georgia’s constitution risks to remain 
distant from society and lose popular support which has already happened numerous times and resulted in 
fundamental revisions. 

 CONCLUDING REMARKS

Georgia’s recent history teaches us that there is always a risk that executive branch will try to influence the 
constitutional amendment process. A good example of this is the process in the early 90’s when constitu-
tion was changed overnight by former president Shevardnadze, totally ignoring previous deliberations 38. 
Wider participation is one of the means to keep process not only open and transparent but also accounta-
ble, where radical interventions will not happen without political cost for “intruders”.

The elections of 2012 marked new reality for Georgian democracy. The first peaceful transition of power 
brought a new government and new majority in Parliament. The absence of a participatory decision-mak-
ing process was frequently cited as a failure of the previous government. Without serious revision of the 
procedural side of the reform, new government risks to repeat mistakes from the past. As the process is still 
in a very early stage, it is still possible to revise the concept of participation and integrate it as an integral 
part of reform agenda. Otherwise it will be difficult to speak about constitution which is for “All” residing 
in Georgia.

36 See Ibid., about members and working groups of the State Constitutional Commission of Georgia.
37 Real working process by the format of group meetings and editorial sittings began on March 3, 2014 when firstly occurred 

editorial council meeting of the commission <?> See Wolfgang Babeck; Drafting and Adoption of Constitution in Georgia; 
IRIS Georgia; Tbilisi; 2002.

38 See Wolfgang Babeck; Drafting and Adoption of Constitution in Georgia; IRIS Georgia; Tbilisi; 2002.
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 INTRODUCTION

The Constitution of the United States has been greatly adored for its longevity, and asserted to be a symbol 
of the American nation. The Constitution – a miracle1 performed by the Founding Fathers – is what consti-

1 In 1829, James Madison writes: “The happy Union of these States is a wonder; their Constitution a miracle; their example the 
hope of liberty throughout the world.” See The Founders’ Constitution, Vol. 1 (University of Chicago Press, 2000), p. 351.
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tutes the very identity of the Country, and what embraces the patriotic sentiments of the nation 2. It is widely 
argued that the document which established the framework for government in late eighteenth century has 
acclaimed its success due to its eternity, and turned out to be a secular Bible for We the People. 

Recent scholarship, however, challenges the acclaimed success of the Constitution’s longevity. There are 
various indicators measuring the success of constitutions but evaluations of the United States Constitution’s 
performance generally focus on views how constitutional change has occurred. If change occurs through 
constitutionally spelled out unwieldy procedure, the case for its success is invigorated as the original text 
survives remarkably unchanged until now; But if important constitutional changes take place through other 
channels than constitutionally determined, claims of its success becomes controversial 3. The academic 
discussion on the issue can be reduced to a simple question: How many times has the United States Consti-
tution been amended?4 The conventional answer having in mind seems to be frivolous. 

To draw just as an example: since the end of nineteenth century, when Congress created the first power-
ful federal administrative agency, the growth in the power of administrative agencies has resulted in the 
transformation of the country into administrative state. Agencies enact substantive law – regulations – that 
occupy ten times the space of federal statutes. How could it happen when nowhere does the Constitution 
mention administrative agencies and, more importantly, when it explicitly vests all legislative power in 
Congress? Numerous similar examples can be made to depict how the constitutional order has departed 
from the constitutional text. 

The Purpose of this Essay is to dive into this problematic area of the United States Constitution which op-
erates as binding law to restrain the government but, on the other hand, its broad-term provisions leave a 
certain leeway to be filled out by either judicial interpretation or political construction of the Constitution. 
The Essay focuses on informal means of changing the Constitution and the constitutional order. Part I of the 
Essay introduces the concept of constitutionalism, and discusses how it correlates to the nature of broad 
constitutional language. The preliminary conclusions drawn in Part I are furthered in Part II which concen-
trates on how judicial and political branches of government – those who most frequently speak in the name 
of the Constitution – interpret and construct the meaning of constitutional provisions, respectively. Part III, 
after referring to the concept of informal and formal constitutional amendments, turns on how successful 
can the Constitution be, if our perception over it constantly changes. In other words, how seriously we can 
take the Constitution if it fails to curb the government in a vigorous way. 

2 See Stephen M. Griffin, Constitutionalism in the United States: From Theory to Practice in Responding to imperfection: The 
Theory and Practice of Constitutional Amendment, Ed. Sanford Levinson (Princeton University Press, 1995), pp. 37.

3 Ibid., pp. 38
4 This is how Professor Sanford Levinson titles his Article. See Sanford Levinson, How Many Times the United States Constitution 

Been Amended? (A) < 26; (B) 26; (C) 27; (D) > 27: Accounting for Constitutional Change in Responding to Imperfection: The 
Theory and Practice of Constitutional Amendment, Ed. Sanford Levinson (Princeton University Press, 1995), p. 13.
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 I.  WRITTEN CONSTITUTION AND ITS BROAD PROVISIONS 

The first Chapter introduces the concept of constitutionalism as a great attempt to limit the government and 
discuss the purposes it has. What is essential character of liberal, written Constitution of the United States? 
What are implications it has? How the constitutional provisions are framed? How does the broad language 
affect the operation of the Constitution as binding law? This part of my Essay tries to answer these ques-
tions in order to further discussion about the scope and modes of constitutional interpretation and construc-
tion, and effects such an interpretation/construction has on constitutional amendability. 

 1. The Sine Qua Non of Written Constitution

Various definitions have been given for the concept of liberal constitutionalism but one quintessential ele-
ment of any definition is the idea of constitutionalism as government limited by the rule of law 5. According 
to Carl Schmitt, the purpose and essence of the written constitution is the recognition of basic rights imply-
ing the establishment of a general concept of individual’s freedom. In this context, the principle of division 
of powers ensures that this freedom has an organizational guarantee against misuse of the power of the 
state6. “In all its successive phases, constitutionalism has one essential quality: it is a legal limitation on gov-
ernment; it is the antithesis of arbitrary rule; its opposite is despotic government, the government of will 
instead of law 7.” The main implication of liberal constitutionalism is that whoever exercises constitutional 
power and government acts ‘’on the basis of law” or “in the name of the law” – “principle of legality” of all 
state life lies ultimately in the fact that there is no longer any government or obedience in general because 
only impersonal, valid norms are being applied8.” 

In order to achieve the above-mentioned purposes, it has long been established that the constitution – a set of 
fundamental, founding principles and norms according to which a state is governed – is to be entrenched to 
ensure stability and permanence at least to some extent. The theory of liberal constitutionalism strongly sug-
gests that the constitution as the supreme law of a state where all other laws have to comply with its provisions 
should be more difficult to amend than other legislation and, so to say, be isolated from ordinary course of 
politics, against misuse of the power of the state. An entrenchment may also contribute to the mystical under-
standing of the constitution. It has been generally presented as a tie between the past and the present: as the 
constitution “may not be changed by ordinary political means, it is understood to exist as a timeless inheritance 
from our ancestors9.”Hence, the Constitution not only restrains the branches of government to overstep the 
bounds of its proper constitutional role but also limits its ability to alter the constitutional text. In other words, 

5 See Stephen M. Griffin, “Constitutionalism in the United States: From Theory to Politics” in Responding to Imperfection: The 
Theory and Practice of Constitutional Amendments, ed. Sanford Levinson (Princeton University Press, 1995), p. 39.

6 See Rune Slagstad, “Liberal Constitutionalism and its Critics: Carl Schmitt and Max Weber” in Constitutionalism and Democracy, 
ed. Jon Elster and Rune Slagstad (Cambridge University Press and Unversitetsforlaget, 1988), pp. 104-105.

7 Charles Howard McIlwain, Constitutionalism Ancient and Modern (Ithaca: Cornel University Press. 1940), p 24, quoted in 
Stephen M. Griffin, “Constitutionalism in the United States: From Theory to Politics” in Responding to Imperfection: The Theory 
and Practice of Constitutional Amendments, ed. Sanford Levinson (Princeton University Press, 1995), p. 39.

8 Carl Schmitt, Legality and Legitimacy (Duke University Press, 2004), pp. 3ff.
9 Ernest A. Young, The Constitution Outside the Constitution (Yale Law Journal 117, 2007-2008), p. 426.
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the authority to amend the constitution is restricted not only by the complicated procedure a given constitution 
prescribes but also by the conceptual implications constitution as such presupposes: changing the constitutive 
principles is not normal state function but extraordinary10 which is to be used in the extraordinary situations. 
When, for example, government initiates the constitutional amendments, it automatically causes greater pub-
lic uproar and doubts about the hidden, “genuine” reasons behind the articulated ones. 

However, it should explicitly be noted that the theory of liberal constitutionalism does not obviate the need 
for a constitutional amendment. Carl Schmitt discusses Cromwell’s “Instrument of Government” from the 
year 1653 as the first example of a modern written constitution. Cromwell intended the document to be 
“a lasting, inviolable rule against the shifting majority decisions of parliament, [...] something like a great 
charter, which is constant and unchanging [...] [in] the sense of something absolutely unbreakable.” Schmitt 
argues that Cromwell’s effort remained unsuccessful but he still contends that in liberal constitutionalism the 
founding rules should be more difficult to alter than other laws of the state11. 

Likewise, when George Mason opened the discussion on constitutional amendment at the constitutional 
convention in Philadelphia, he emphasized that “the plan now to be formed will be defective, as the Con-
federation has been found on trial to be. Amendments therefore will be necessary, and it will be better to 
provide them, in an easy, regular and Constitutional way than to trust to chance and violence 12.” Almost 
three decades later, Thomas Jefferson wrote that “each generation is an independent [...] to choose for 
itself the form of government it believes most promotive of its own happiness [...] to accommodate to the 
circumstance in which it finds itself. [T]he dead have no rights 13.” Consequently, Article 5 of the U.S. Con-
stitution, despite the complexity it involves14, determines the procedure to amend the document. It is worth 
mentioning that almost every liberal constitution having been adopted since 1789 contains the provisions 
concerning constitutional amending procedure allowing for “the correction of or improvement upon prior 
constitutional design choices in light of new information, evolving experiences or political understanding15.” 

10 Carl Schmitt argues that changing the constitutional laws is not a normal state function like establishing statutes, conducting 
trials, undertaking administrative acts, etc. As he suggests, it is extraordinary authority and, therefore, it should be used in 
extraordinary situations. See Carl Schmitt, Constitutional Theory (Duke University Press, 2008), pp. 150-156. 

11 see Carl Schmitt, Constitutional Theory (Duke University Press, 2008), pp. 89-93.
12 See Max Farrand, The Records of the Federal Convention of 1787 (New Haven: Yale University Press, 1937), 1:202-3, 

quoted in Sanford Levinson, “Introduction: Imperfection and Amendability” in Responding to Imperfection: the Theory and 
Practice of Constitutional Amendments, Ed. Sanford Levinson (Princeton University Press, 1995), p. 3. 

13 Letter of Thomas Jefferson to Samuel Kercheval, Monticello, July 12, 1816.
14 The Constitution of United States, Art. 5 reads as follows: “The Congress, whenever two thirds of both Houses shall deem it 

necessary, shall propose Amendments to this Constitution, or, on the Application of the Legislatures of two thirds of several 
States, shall call a Convention for proposing Amendments, which, in either case, shall be valid to all Intents and Purposes, as 
Part of this Constitution, when ratified by the Legislatures of three fourths of several states, or by Convention in three fourths 
thereof, as the one of the other Mode of Ratification may be proposed by the Congress; Provided that no Amendment which 
may be made prior to the Year One thousand eight hundred and eight shall in any Manner affect the first and fourth Clauses 
in the Ninth Section of the first Article; and that no State, without its Consent, shall be deprived of its equal Suffrage in the 
Senate.” See discussion about the complexity of Art. 5 in, e.g., Rosalind Dixon and Richard Holden, Constitutional Amendment 
Rules: The Denominator Problem, Public Law and Legal Theory Working Paper No: 346, University of Chicago, 2011.

15  See Brannon P. Denning and John R. Vile, The Relevance of Constitutional Amendments: A Response to David Strauss, Tulane 
Law Review 77, 2002,  pp. 247-282 quoted in Rosalind Dixon, Constitutional Amendment Rules: Comparative Perspective, 
Constitutional Law Review , Ed. Tom Ginsburg, University of Chicago, Public Law and Legal Theory Working Paper No: 347,  
2011. p. 96;
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And it is assumed that every legitimate constitutional amendment occurs through fulfillment of the constitu-
tionally envisioned process for such changes or revisions. 

 2. The Constitutional Provisions as Broad Normative Principles

Once we define the written constitutionalism as an attempt to control the state through the constitution 
which operates as the supreme law and restrains the state power to alter the constitutional order, it be-
comes obvious that the constitutional provisions have to have the force of binding law to influence how 
government acts with regard to wide range of specific policies 16. 

Professor Griffin identifies how different kinds of American constitutional provisions affect the governmen-
tal policy. According to him, “policy-structuring or constitutive provisions are usually phrased in general 
terms and have the potential to influence a wide variety of policy outcomes. Policy-determining or regu-
lative provisions17 are generally indistinguishable in form from the rules contained in ordinary legislation 
and affect only limited set of policy outcomes18.” According to Griffin, most of the provisions of the U.S. 
Constitution have some constitutive effect. Examples of parts of the Constitution that mainly function as 
constitutive provisions include those providing for the manner of representation and election to the House 
of Representatives and the Senate in Art. I, secs. 2-3; the enumeration of powers of Congress in Art. I, sec. 
8; the powers of the president in Art. II, secs. 1-2; the privileges and immunities clause in Art. IV, sec. 2; and 
most of the Bill of Rights, including the First, Fifth, and Eighth Amendments. On the other hand, examples 
of parts of the U.S. Constitution that mainly function as regulative provisions include the clause respecting 
titles of nobility in Art. I, sec. 9, clause 8; the specification of treason in Art. III, sec. 3; the fugitive slave pro-
vision in Art. IV, sec. 2, clause 3; and the Third Amendment. What the Professor suggests here is that some 
constitutional provisions, particularly, regulative ones, do not call for interpretation before they are applied 
as they are clear and precise rules as the rules of criminal law are19. On the other hand, Griffin argues 
that constitutive provisions enumerated above can hardly function in the same manner as ordinary legal 
rules do: the formers’ wording “is phrased in a general way and so to take the form of broad normative 
principles” requiring interpretation before they are applied 20. Although the distinction between constitutive 
and regulative provisions sometimes becomes blurry, it definitely helps us to perceive the very nature of 
constitutional provisions.   

Obviously, Professor Griffin bases his arguments on the Ronald Dworkin’s dichotomy of rules and prin-
ciples. In the Dworkinian sense, legal rules are applicable in an all-or-nothing fashion. “If the facts a rule 
stipulates are given, then either the rule is valid, in which case the answer it supplies must be accepted, 
or it is not, in which case it contributes nothing to the decision [...] But this is not the way [...] principles [...] 
work. Even those which look most like rules do not set our legal consequences that follow automatically 

16 See Stephen M. Griffin, Constitutionalism in the United States: From Theory to Practice in Responding to imperfection: The 
Theory and Practice of Constitutional Amendment, Ed. Sanford Levinson (Princeton University Press, 1995), pp. 40-41.

17 In this Chapter, the terms “constitutive provision” and “regulative provision” will be used in the sense of Stephan M. Griffin.
18 Ibid., pp. 40-41.
19 Ibid., p. 40.
20 Ibid., p. 41-42.
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when the conditions provided are met [...] Principles have a dimension that rules do not – the dimension of 
weight or importance21.”Further, according to Dworkin, the interpretation of legal principles works as an 
artistic interpretation – critics interpret, e.g., poem with the purpose to defend their meaning or point in the 
artistic work (emphasize added)22. The interpreter of artistic work is not as free to make of artistic work 
anything she would have wanted, but her interpretation is “a matter of interaction”23 between her purposes 
and the given work of art she is construing. Hence, the general principles the constitution contains need to 
be interpreted before they are used. In other words, specific content should be assigned to them before 
applying. And, most importantly, any such an interpretation is strongly influenced by the purpose of the 
particular interpreter. 

It appears that the constitution and, particularly, its constitutive provisions, most frequently, cannot function 
in a vigorous way as a self-sufficient curb on government. In other words, if these provisions do not carry 
along the “original” meaning with them, we hardly ever find objective way to assess government’s action 
independent of our way of making the judgments 24, separate from our ideological inclinations25.“Constitu-
tive rules thus exist in the uncertain boundary territory between law and politics26.”The text of the Constitu-
tion, therefore, can be read as a framework, or as a basic plan for politics. “The ratification of the Constitu-
tion begins a constitutional project that spans many generations... [A]mericans fill the project out over time 
through constitutional politics27.” Here also remains the threat that when parties with contradictory opinions 
seize the political power, they are trying to construe and give a concrete content to the concepts of free-
dom, equality, public order, etc.28 as long as an interaction between their purposes and the constitutional 
provisions so affords. The process of constructing the constitutional provisions, particularly, constitutive 
ones, is a process of deliberation, persuasion, argument, and dialogue between different actors29. 

As we see, an attempt of constitutionalism to limit the government through the text of the Constitution which 
should consistently operate as a binding force of law is greatly challenged and questioned. An absence of 

21 see Ronald Dworkin, Taking Rights Seriously (London: Duckworth, 1978), pp. 24-28.
22 Ronald Dworkin differentiates between conversational, scientific and artistic interpretations. According to him, in the first 

case, we interpret the sounds and marks another person uses to in order to decide what she meant. In case of Scientific 
interpretation, a scientists, firstly, collects data and then interprets them. As opposed to the interpretation we are interested in, 
in conversational interpretation we interpret what people say while in scientific one we interpret events not created by people. 
In artistic interpretation, we interpret “something created by people as an entity distinct from them.” See Ronald Dworkin, Law’s 
Empire (Cambridge: Harvard University Press, 1986), pp. 49-55.

23 Ibid., p. 52.
24 See Stephen M. Griffin, Constitutionalism in the United States: From Theory to Practice in Responding to imperfection: The 

Theory and Practice of Constitutional Amendment, Ed. Sanford Levinson (Princeton University Press, 1995), pp. 40-42.
25 It is, of course, against to Hans Kelsen’s famous project aiming at creating the theory of pure law, free from ideological 

interpretations. See Hans Kelsen, Pure Theory of law (The Lawbook Exchange, LTD., 2005), pp. 101-107.
26 Stephen M. Griffin, Constitutionalism in the United States: From Theory to Practice in Responding to imperfection: The Theory 

and Practice of Constitutional Amendment, Ed. Sanford Levinson (Princeton University Press, 1995), p. 41
27 Jack M. Balkan, Living Originalism (Harvard University Press, 2014), 4ff.
28 See Carl Schmitt, Constitutional Theory (Duke University Press, 2008), pp. 89-90.
29 See, e.g., Louis Fisher, Constitutional Dialogue: Interpretation as Political Process (Princeton University Press, 1988). Professor 

Fisher explains that U.S. constitutional law is not exclusively the Supreme Court’s “final word” but rather a richly political 
convergence of separate interpretations. He argues that constitutional principles emanate from a dialogue among all three 
branches of government.
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the fixed meaning attributed to some constitutional provisions, on the one hand, and an implied prohibition 
to amend them frequently, on the other, result in changing their content time by time, without bringing a 
textual amendment to the text. The Constitution of United States which is greatly venerated for its longevity 
can be an example how constitutional practice can depart from the constitutional text. 

 II. WHO SPEAKS IN THE NAME OF THE CONSTITUTION?

The first Chapter of this Essay, more or less, demonstrated the challenge to the theory of written constitu-
tionalism: the Constitution tries to limit the government while the language of its provisions leaves broad 
leeway to interpret or construct their meaning. The constitutional text which exists between the territory of 
law and politics is most frequently expounded by judicial and political bodies – the institutions which most 
frequently speak in the name of the Constitution, and breathe the constitutional provisions into life. In this 
Chapter, I will try to analyze the judicial interpretation, on the one hand, and political construction 30, on 
the other. The analysis provided in this Chapter will be used to determine the results of such interpretation/
construction have on the Constitutional text and constitutional order.  

 1.  Judicial Interpretation of the Constitution

The constitutional text of United States have not clearly set out what checks the judicial branch had to 
have on congressional and presidential power. In the most frequently cited case of Marbury v. Madi-
son, the Supreme Court found the basis for judicial review in the nature of a written constitution, in the 
supremacy and in the Article III’s grant of judicial power 31. Thus, the judiciary’s power to say what the 
Constitution is and to pass on the constitutionality of laws has been determined. Through years, Amer-
ican constitutional law has been widely accepted to be the seven articles of the original Constitution 
with twenty-seven amendments, and the enormous body of decisions by the judiciary scrutinizing these 
provisions and enunciating their content, so to speak 32. The Supreme Court considered that “deciding 
whether a matter has in any measure been committed by the Constitution to another branch of govern-
ment, or whether action of that branch exceeds whatever authority has been committed, is itself a del-
icate exercise in constitutional interpretation, and is a responsibility of this Court as ultimate interpreter 
of the Constitution33.” 

30 According to Whittington, determining the meaning of the  constitutional provisions by political bodies – the process by which 
constitutional meaning is shaped within politics at the same time that politics is shaped by the Constitution, is characterized to 
be construction as opposed to interpretation which is the process pursued by the Courts. See Keith Whittington, Constitutional 
Construction: Divided Powers and Constitutional Meaning (Cambridge: Harvard University Press, 1999).

31 5 U.S. 137 (1803).
32 see John Argesto, The Supreme Court and Constitutional Democracy (1984), p.102 cited in Bruce G. Reabody, Coordinate 

Construction, Constitutional Thickness, and Remembering the Lyre of Orpheus (University of Pennsylvania Journal of 
Constitutional Law 662, 2014), p.622, supra 1. (Argesto notes that “the Common public and academic opinion of judicial 
review power today firmly supports a rather simple doctrine of judicial finality, a notion that the Court is, in brief, the last word 
in constitutional government”)

33 Baker v. Carr, 369 U.S. 186, 211 (1962).
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Despite the fact that the judiciary’s power to say what the Constitution is was ascertained by the judici-
ary itself, it has been widely acknowledged that the body and blood34 of the constitutional provisions is 
what the Supreme Court says. In other words, some argue, the issue of constitutional law should not be 
considered to have been settled until the Supreme Court renders the decision about it. It was in 2005, for 
example, that the Supreme Court interpreted the Eighth Amendment, declared the death penalty as a dis-
proportionate sentence for offenders under 1835,and, thus, paved the way for a new constitutional reality 
where the juvenile capital sentence is out-constitutionalized as a cruel and inhuman punishment for minors. 

Judicial interpretation of the Constitution takes various forms but one of their characteristics is that they are 
flexible, at least, to the some extent, depending on the judges’ individual approaches to the written document, 
and the interpretative methods they deploy. The Constitution as the broad normative principles that are to 
be interpreted before they are applied keeps a certain leeway for the members of the court to say what the 
Constitution is. The constitutional text, as Justice Holmes exquisitely notes, “is not a crystal, transparent and 
unchanged, it is the skin of a living thought and may vary in color and content according to the circumstances 
and the time in which it is used36.”Even the so-called Originilasts, who, very roughly speaking, argue that it is 
illegitimate to “trump” the original intents of the Framers of the Constitution, maintain an ample room to say 
what these original intents were, to interpret the original intents. “Which framers do we select, and during 
what periods of their lives? Do we reconstruct intentions partly from private letters, memoranda, and diaries? 
Do we focus on the debates at the Philadelphia Convention or also at the state ratifying conventions? How 
much British, American colonial and early national history is applicable37?”Justice Antonin Scalia, an originalist 
from somewhat different perspective, argues that judiciary should interpret the Constitution according to “the 
original meaning of the text, not what original draftsmen intended38.”Notwithstanding whether an individual 
judge is originalist or living constitutionalist, it appears that there is no absolute objectivity in the Constitution39.

Professor Jack M. Balkan’s theory of interpretation and construction can be read as an attempt to reconcile 
the originalism and living constitutionalism. He discusses the method of text and principle, which requires 
fidelity to the original meaning of the Constitution, particularly, to the rules and standards stated by the 
document while leaving to each generation the task to built out constitutional constructions that best apply 
the current circumstances 40. In this context, judges build up systems of precedent that implement constitu-
tional purposes and give the Constitution’s guarantees and structures meaning in practice41. 

34 Edward S. Corwin, Court Over the Constitution: A Study of Judicial Review as an Instrument of Popular Government (Princeton 
University Press, 1938), p. 68.

35 Roper v. Simmons, 543 U.S. 551, 125 S.Ct. 1183.
36 Towne v. Eisner, 245 U.S. 418, 425 (1918).
37 Louis Fisher, Constitutional Dialogues: Interpretation as Political Process  (Princeton University Press, 1988), p. 70
38 Antonin Scalia, Common-Law Courts in a Civil-Law System: The Role of United States Courts in Interpreting the Constitution and 

Laws in A Matter of Interpretation: Federal Courts and the Law, Ed. Amy Gutmann (1997),  p. 38.
39 George D. Braden, The Search for objectivity in Constitutional Law (Yale Law Journal 57, 1948), 571ff. see also Ralph L. Ketcham, 

James Madison: A Biography (University of Virginia Press, 1990) Interestingly, Ketchman writes that Madison desired to have 
his notes destroyed after his death, because he was concerned that those notes no longer represented the very points of the 
Convention discussions. In this context, it is worth mentioning that Madison’s notes, which is considered to be the main source to 
dive into the framers original intents, constitute substantially small part of the debates of the Founding Fathers.

40 See Jack M. Balkan, Living Originalism (Harvard University Press, 2014), 3ff.
41 Ibid. pp. 4-5.
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It is true that judiciary’s and, most vigorously, the Supreme Court’s power to strike down unconstitutional 
laws generally has won praise. It is equally true that it has not usually served progressive interests42.The 
Court’s infamous decision in Dred Scott v. Sanford43 – the second invalidation of a federal law directly 
after Marbury v. Madison44 – stated that under the Constitution blacks were not citizens who could take 
the advantage of diversity jurisdiction of the federal courts, and that Congress had no power to abolish 
slavery. Notwithstanding whether we agree or not the Court’s particular opinion, “the ultimate justification 
for their [judges’] power is public acceptance – acceptance not of every decision, but the role they play. 
Without popular support, the power of judicial review would have been eviscerated by political forces 
long ago45.”It is We the People who does give a hand to the judiciary to interpret the Constitution, and to 
change our understanding of the principles We the people live by. The decisions of the Court “are not final 
because we are infallible, but we are infallible only because we are final46.”

As we see, the judicial interpretation of the Constitution assumes unquestionably significant role in inter-
preting the constitutional text. The strength of judiciary is visualized in Tocqueville’s well-known note, that 
“there is hardly a political question in the United States which does not sooner or later turns into a judicial 
one47.” Although there were efforts to curb the power of the court48, it has remained to be a vigorous 
interpreter of the constitutional provisions. But, as we will see, the “ultimate interpreter” does not equals 
to exclusive interpreter and judiciary’s overestimated role in determining what the constitution is being 
reexamined. 

 2.  Political Construction of the Constitution

Recent scholarship does demonstrate that the Supreme Court is not the Constitution49. The body of legal 
and political science scholars is reconsidering the long established inference that the constitutional law and 
the Constitution itself primarily consist of the legal opinions of judges. Judicial Supremacy which places 
the Supreme Court as superior “in the exposition of the law of the Constitution”50 is being questioned and 
reexamined. In Taking the Constitution Away from the Court, Professor Tushnet argues that judicial consti-
tutional interpretation does not fully represent the most cherished commitments of American Society, and 
strongly encourages We the People to take the responsibility for protecting their liberties51. It is argued that 

42 William Burnham, Introduction to the Law and Legal System of the United States 5th Ed. (West, 2011), 11ff.
43 60 U.S. 393 (1857).
44 5 U.S. 137 (1803).
45 Kaufman, The Founding Fathers, N.Y. Times Magazine, February 23, 1986, at 69 quoted in Louis Fisher, Constitutional 

Dialogues: Interpretation as Political Process (Princeton University Press, 1988), p. 84.
46 Brown v. Allen, 344 U.S. 443, 540 (1953) (Jackson, J., concurring).
47 Alexis de Tocqueville, Democracy in America, translated by George Lawrence (New York: Doubleday, 1969), p. 377.
48 Fisher enumerates the efforts striving to curb the Court’s power. See Louis Fisher, Constitutional Dialogues: Interpretation as 

Political Process (Princeton University Press, 1988), pp. 200-231.
49 Alpheas Thomas Mason and William M. Beaney begins their book with the Chapter entitled “The Court is the Constitution” 

to depict the role of the judiciary in the constitutional construction. See Alpheas Thomas Mason and William M. Beaney, The 
Supreme Court in a Free Society (1968).

50 Cooper v. Aaron, 358 U.S. 1, 18 (1958) (stating that Marbury v. Madison declared supremacy of judicial authority in 
determining what the law of the Constitution is).

51 Mark Tushnet, Taking the Constitution Away from the Courts (New Jersey: Princeton University Press, 1999).
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we should read the Constitution not only as the provisions breathed into life by the judiciary, but also as the 
document constructed by different political and non-political actors. 

The common point among scholars examining the political construction of the Constitution is that legisla-
tures and executives do engage in the process of determining the meaning of constitutional provisions52. 
Louis Fisher has uncovered numerous examples where either Congress or the President has exercised inde-
pendent judgment on matters of constitutional construction. Under either scenario, the evidence is clear that 
both branches recognize their coequality with the judiciary in determining the meaning of the constitutional 
provisions53. 

Under the doctrine of coordinate construction, the President and members of Congress have the authority 
and the power to engage in constitutional construction54. It is argued that all branches of government are 
required by Article VI to support the Constitution55. “Oath of Office” clause under Article II explicitly oblig-
es the President to “protect and defend the Constitution of United States56.” Members of the Congress de-
termine constitutional questions when they draft and discuss the bill; Executive officials undertake the same 
responsibility when they prepare a bill or when bills are presented to the President for signature or veto57.
Some provisions of the Constitution directly call Congress to discuss constitutionality issues while preparing 
a bill. Under Article I, Section 9, “No Bill of Attainder or ex post facto law shall be passed.” Besides, the 
First Amendment directly commands that Congress “shall make no law”58 but consistent with the Constitu-
tion. Members of Congress are expected to legislate with sensitivity to constitutional values and issues. “It 
is irresponsible to legislate blindly, expecting the judiciary to identify and correct constitutional defects59.” 

Constructing the constitutional provisions from the political actors, such as members of Congress and the 
executives, is to be considered not as a theoretical suggestion but as a necessity. Undertaking the assigned 
constitutional duties, each branch of Government must initially construe the Constitution, and the construc-
tion of its powers by any branch is due great respect from the others60.”Obligation to support the Consti-
tution obliges the political bodies to talk about the constitutionality issues, to consider the constitutionality 
of every law being prepared – the Constitution does not bestow the function to consider constitutionality 
solely on the judiciary. Moreover, congressional and executive practices over a number of years have 

52 See, e.g., Keith E. Wittington, Constitutional Construction: Divided Powers and Constitutional Meaning (Cambridge: Harvard 
University Press, 1999).

53 Robert J. Spitzer, Politics and Constitutionalism: the Louis Fisher Connection (State University of New York Press, 2000), 63ff.
54 Louis Fisher, Constitutional Dialogue: Interpretation as Political Process (Princeton University Press, 1988), 231ff.
55 Relevant part of the Art. VI, Clause 3 (Oath of Office) reads as follows:
 The Senators and Representatives before mentioned, and the Members of the several State Legislatures, and all executive and 

judicial Officers, both of the United States and of the several States, shall be bound by Oath or Affirmation, to support this 
Constitution.” (emphasis added)

56 Oath of the President under Art. II, Section 1, Clause 8 reads as follows: “I do solemnly swear (or affirm) that I will faithfully 
execute the Office of President of the United States, and will to the best of my Ability, preserve, protect and defend the 
Constitution of United States.”

57 Fisher, Ibid., p. 234.
58 Ibid., 234.
59 Ibid., 235.
60 United States v. Nixon, 418 U.S. 683, 703 (1974).
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been instrumental in fixing the meaning of the Constitution. The Supreme Court, upholding the Presidents 
removal power in 1903, substantiated its arguments based on the “universal practice of the government 
for over the century61.” 

The process of adopting the National Labor Relations Acts (Wagner Act)62 can be a proper example how 
the political actors – Congress and the President – construed interstate commerce clause. In order to have 
avoided the invalidation of the NLRA, they forthrightly stated that the Act would reduce industrial strife. 
This argument was undoubtedly framed with an eye to the constitutional hurdle the Act would face before 
the Supreme Court. As the relationship between business employer and employees was considered to be 
a realm of state power, the draftsmen had to justify federal action on the basis of the government’s right 
to control interstate commerce. They persuasively stressed that the NLRA would affect a greater economic 
stability through the creation of a better economic balance. Consequently, the Supreme Court’s nine old 
men weigh up the competing interests, and declared the Act to be constitutional, reasoning that “industrial 
strife would have a most serious affect upon interstate commerce63.”

Political construction of the Constitution, as we see, takes form of argument, and persuasion. Ambiguities 
in the constitutional text and changes in the political situation push political actors – Congress and the 
President – to construct their own understanding of the constitutional principles. Political construction of 
the constitutional meaning is a necessary part of the political process and can play almost similar role the 
judiciary does. 

 III. CHANGING WITHOUT AMENDING

As we determined the main actors defining the meaning of the broad constitutional provisions, it becomes 
obvious that their interpretations or constructions may result in changing our comprehension of what the 
Constitution says. This Chapter furthers discussion to explore how the informal constitutional amendment 
occurs and tries to answer the question: if informal amendment is legitimate, can we still take the Constitu-
tion seriously? 

 1.  Informal Constitutional Amendments

The authority to amend the Constitution of the United States is derived from Article V of the Constitution 
which envisages process for constitutional changes and revisions. Amendment process requires the assent 
of successively larger supermajorities of the people’s representatives for two rounds of voting, at the pro-
posal and ratification stages. It is assumed that constitutional amendment triggers a change in the text of 
previously valid norms by eliminating individual constitutional provisions, or adopting new constitutional 
wordings. The formal constitutional amendment, i.e., an amendment occurring through the constitutional-

61 See Stuart v. Laird, 5 U.S. (1 Cr.) 299, 309 (1803) quoted in Fisher, p. 243.
62 29 U.S.C. §§ 151-169ბ
63 N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1, 41, 57 (1937)ბ
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ly prescribed procedure, implicates that every constitutional change should be explicitly marked by the 
amendment. Otherwise, the need for determining the concrete procedure would be obviated. The fulfill-
ment of the constitutional procedure for the amendment also ensures that the changes are substantially 
deliberated, and legitimate, ensuedly. 

However, the constitutional provisions are not generally framed as, say, ordinary statutory provisions are, 
and they leave an ample room for the interpretation and construction. In other words, they have to be con-
strued before they are applied 64.And as the judiciary, Congress and the President are frequently required to 
determine what the Constitution says, it has been argued that their construction of the constitutional provisions 
changes our understanding of the constitutional text, and thus results in informal amendment of the Document. 

The phenomenon of informal amendment of the Constitution has received profound attention from the out-
standing scholars, but there is not, among Ackerman, Wittington, and others, a uniform definition what the 
informal amendment means65. The Common point among these authors is the general emphasis on political 
actors, such as legislatures, and executives – rather than the traditional singular focus on the courts – as 
agents that continually engage in the process of determining constitutional meaning through means other 
than formal amendment 66. As the purpose of this article is not to denominate what the informal amendment 
is, I will focus how the Constitution actually changes by any means but Article 5 procedure. 

First, the Constitutional text is not considered to be self-sufficient. The Constitution sets out the skeleton of 
government, describes constitutional bodies, distribute the state power among them, and confer rights to 
individuals but the constitutional actors are expected to implement the Constitution 67. On the other hand, 
the broad language of the Constitutional provisions is generally specified by judge-made opinion-tests, 
and statutory and regulatory materials68 that make the broad constitutional provisions readable. The Con-
stitution is silent whether, e.g., the federal government has a power to establish the Bank of United States, 
but it has long been ascertained that Congress as the institution exercising the co-called unenumerated 
powers had an authority to incorporate the Bank.69 Likewise, John Marshal derived the power of judiciary 
to pass on constitutionality of laws form the nature and purpose of judicial function70. 

Second, the Constitutional provisions sometimes clearly determine the outcome of the possible policy 
questions, but still these “absolute” structures or principles are superseded by different extra-constitutional 
rules71.For Example, Article I, Section 172 of the Constitution explicitly vests all legislative power in Congress 

64 See Supra note 15, and accompanying discussion.
65 See Michael Besso, Constitutional Amendment Process and the Informal Political Construction of Constitutions (Journal of 

Politics 67, Issue 1, Feb 2005), pp. 71-75.
66 Ibid., p. 72.
67 see Ernest A. Young, The Constitution Outside the Constitution (Yale Law Journal 117, 2007-2008), pp. 443-444.
68 Ibid.,, p. 445.
69 See McCulloch v. Maryland, 17 U.S. 316 (1819).
70 See Marbury v. Madison, 5 U.S. 137, 176-178 (1803).
71 See Ernest A. Young, The Constitution Outside the Constitution (Yale Law Journal 117, 2007-2008), pp. 446-448.
72 Art. I, Sec. 1 of the Constitution reads as follows: “All legislative power herein granted shall be vested in a Congress of the 

United States, which shall consists of a Senate and House of Representatives.”
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(emphasis added). Nowhere does the Constitution mention administrative agencies. But since 1887, when 
Congress established the first powerful federal administrative agency, the Interstate Commerce Commis-
sion, the growth in the power of administrative agencies has finalized in the transformation of the country 
into “administrative state 73.” Agencies impact government principally by acting through the delegated 
power to enact substantive law – regulations, which occupy about ten times the space of federal statutes74 
– despite the explicit constitutional statement that it is Congress that holds all legislative powers. The New 
Deal period which is characterized by growth of the authority of administrative agencies is one of the most 
frequently invoked example how the process lead by the charismatic President Franklin D. Roosevelt drive 
the political actors to resort to the means of informal constitutional amendment.  

How did it happen? To answer this question, we should recall Professor Tushnet’s concept of constitutional 
workarounds. According to him, when there is significant political pressure to achieve a particular goal, 
but some of the constitutional provision rejects reaching that goal, there appears some other constitutional 
provision which allows accomplishing the desired outcome75. Constitutional workarounds “occur only if 
the Constitution is in some sense at war with itself: One part of the text prohibits something, but other parts 
of the text permit, and the Constitution itself does not appear to give either part priority over other76.” Al-
though there are some circumstances where constitutional workaround as a tool cannot be used77, working 
around the competing constitutional texts, we can find solutions – “the routes to the goal.” 

One question remains here is, if the constitutional meaning is amendable without resorting to constitution-
ally prescribed amendment procedure, how the Constitution can have the force of binding law to limit the 
government? Or more generally, can we take the Constitution seriously if the judicial interpretation as well 
as political construction greatly affects the meaning of the constitutional provisions? 

 2. Taking Constitution Seriously

The statement that – “Nothing new can be put into the Constitution except through the amendatory process 
[and] nothing old can be taken out without the same amendatory process”78 – has been diluted by the 
practice discussed above. The original text of the Constitution remains relatively unmodified but the con-
stitutional order, or the constitutional regime which is to be determined by the Constitution does gradually 
change. As discussed above, there are extra-V-Article means inherent to the nature of the Constitution to 
change the founding order. Court decisions, important legislation, or the gradual accretion of power, as 
in the Presidency during the twentieth century, are the examples how our understanding of what the Con-

73 See William Burnham, Introduction to the Law and Legal System of the United States 5th Ed. (West, 2011), 15ff.
74 Ibid., p.15-16. 
75 Mark Tushnet, Constitutional Workarounds (Texas law review 87, 2009; Harvard Public Law Working Paper No: 09-14 

Available at SSRN http://ssrn.com/abstract=1338087)
76 Ibid., p.6
77 A proposed workaround would not be constitutional if it, e.g., relies on a general constitutional provision which, in its hand, 

contradicts with specific one. see Ibid., p.6 supra 22.
78 Ullman v. United States, 350 U.S. 422, 428 (1956) quoted in David A. Strauss, The Irrelevance of Constitutional Amendments 

(114 Harvard Law Review, 2001).
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stitution says has changed79. It is undoubtedly true that our comprehension of current constitutional order 
in the United States is greatly constituted by judicial interpretation and political construction of the written 
document. However, it is equally true that these changes happened not by constitutionally prescribed pro-
cedure but though informal, non-textual means, without touching the text. 

The main argument against the so-called informal constitutional amendments is the assumption that such an 
approach would place the Constitution in the ordinary political struggles; In other words, the Constitution 
which is open to be interpreted and constructed by the constitutional bodies cannot function in a sufficiently 
strong way to curb the government actions. Some critics of informal amendment insist that every change in 
constitutional practice be explicitly marked by an textual amendment, as every important change in, say, 
criminal law is integrated in the statute80. They say that in order to preserve a clear separation between the 
constitutional law and an usual course of politics, everyone should have the same understanding of what 
the Constitution means81. If there is a chance to change the polity framework without the formal constitu-
tional procedure, political actors, when they achieve political influence, will be capable of redefining the 
constitutional principles, and, consequently, encroach on the powers of others – of the people, of other 
political branches, of judiciary. And the very essence of the Constitution will be undermined, they argue. 

In order to respond to these arguments, initially, an all-or-nothing approach should be rejected. Some 
constitutional provisions, as identified by Professor Griffin, are indistinguishable in form from the rules 
contained in the ordinary legislation and, thus, they clearly determine the outcome of a given political 
question82. On the other hand, although the language of some constitutional provisions, generally, are 
broad and phrased so to take the form of broad normative principles, neither judiciary nor political actors 
are free to make of constitutional text anything they would want. Dworkin clearly demonstrates that, like 
in case of artistic interpretation, the interpreter of the Constitution cannot depart from the object83 – the 
text of the Constitution, in our case. Further, constitutional workaround cannot work in every and all cases 
– Constitutional workarounds “occur only if the Constitution is in some sense at war with itself: One part of 
the text prohibits something, but other parts of the text permit, and the Constitution itself does not appear to 
give either part priority over other84.” 

Besides, in this context, we should recall why President Franklin D. Roosevelt rejected the idea to amend 
the Constitution formally. Roosevelt considered textually amending the Constitution through Article 5 pro-
cedure but he eventually rejected this option for various reasons. First, there was no agreement in the ex-
ecutive branch on the language of amendment. Second, he acknowledged that amendments should have 
been crafted in broad terms – otherwise they would have failed to function in a long-term perspective. The 
broad language, however, would have increased the risk of unforeseen effects, and new, revised provi-

79 See Strauss, The Irrelevance of Constitutional Amendment, 1458 ff.
80 Stephen M. Griffin, Constitutionalism in the United States: From Theory to Politics in Responding to Imperfection: The Theory 

and Practice of Constitutional Amendment, Ed. Sanford Levinson (Princeton University Press, 1995) pp. 42-43.
81 Ibid., p. 42.
82 See Supra Note 14, and accompanying discussion.
83 See Supra note 19, and accompanying discussion.
84 See Supra note 71, and accompanying discussion.
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sions would still be subject to judicial interpretation as well as political construction. Third, an amendment 
drafted in broad terms could be undermined by courts through a narrow interpretation of the not-so-ob-
vious provisions. But if the amendments were drafted narrowly enough to send a clear and precise mes-
sage to courts, then they would not be applicable to different circumstances raised during governing the 
country85. 

Thus, the complexity the amendatory procedure entails was not the only reason not to apply formal means 
of changing constitutional order. Recent scholarship has demonstrated that informal means to change the 
constitutional order are used in jurisdictions where constitution amendatory process is relatively easy86. It is 
unquestionably true that the difficulty the amendment process involves plays the crucial role in preserving 
the constitutional text unchanged. However, as the Roosevelt’s case depicts, there are some other impor-
tant reasons not to touch the constitutional text. To generalize and draw the conclusions from Roosevelt’s 
example, first, the constitutional provisions, in order to influence a great number of governmental actions 
and to survive the time, need to be phrased in broad terms. Second, there is no guarantee that the judiciary 
will interpret the language of new provisions as its authors intended – courts can potentially apply either 
a narrow or a broad interpretation. Third, changing the constitutional text sometimes results in changing 
the balance of power and constitutional roles of different branches. When the old norms are taken out, it 
is likelihood that judicial precedents and political constructions, which were to accompany them, will be 
repudiated. Therefore, hardly anyone can predict how new constitutional provisions will be read. 

Apart from legal and political arguments identified above, frequent changes in the constitutional text tend 
to vitiate the respect the Constitution deserves for its longevity. The Constitution, which is venerated for its 
eternity, and considered to be a thread between the past and the present, would be undermined, if it bore 
a resemblance to ordinary legislation which is amended time by time. The legitimacy of the Constitution lies, 
inter alia, in the fact that it is distinguishable from the ordinary politics. 

 CONCLUSION 

The Constitution is placed in the center of constitutional order. It sets the skeleton of the state, describe 
branches of government, spread the power among them, and confer rights to individuals. Acting as a bind-
ing force of law, it strives to limit government, and preserve individual freedom of human-being. 

But constitutional provisions are not framed as provisions of ordinary legislation are. Their language is 
broad; they are phrased so to take the form of broad normative principles that are to be interpreted and 
constructed before they are applied. This is why the political and judicial branches of government, respec-
tively, interpret and construct the meaning of the Constitution, and gradually change our understanding of 

85 see Stephen M. Griffin, Constitutionalism in the United States: From Theory to Politics in Responding to Imperfection: The Theory 
and Practice of Constitutional Amendment, Ed. Sanford Levinson (Princeton University Press, 1995) pp. 51-55.

86 See, e.g., Michael Besso, Constitutional Amendment Process and the Informal Political Construction of Constitutions (Journal of 
Politics 67, Issue 1, Feb 2005), pp
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what the Constitution says. They “amend” the Constitution without making corrections in the text, without 
touching the text. 

It appears that the Constitution can be amended without resorting to Article V procedure which is extreme-
ly complex, and burdensome; but it was also demonstrated; it is not true in every and all cases. First, the 
Constitution itself sets limits – some provisions clearly determine the outcome of any political question. No 
argument whatsoever can be presented to change, e.g., the form of bicameral legislature of the United 
States. Second, changing the meaning of the Constitution and its particular provision is not easy, even if 
the formal procedure is not pursued. Every informal constitutional change takes the form of argument, 
deliberation, persuasion, and dialogue between different actors. It involves tensions; it requires coordi-
nation. Political construction can be invalidated by the judiciary; judicial interpretation can be annulled by 
new statute, or by amending the Constitution. Overall, changing without amending is not as difficult as the 
greatly complicated formal procedure entails, but it is not as easy as the adoption of ordinary statute ap-
pears to be. Even if we amend the Constitution, new provisions will still be subject to judicial interpretation, 
and political construction. 

Therefore, the Constitution is placed in the center of constitutional order as every argument that is invoked 
during the attempt to informally change the constitutional order emanates from the text of the Constitution. 
In other words, every political and legal argument is vindicated by citing the constitutional provision. It 
could be more precise to say that the Constitution is not only in center of the constitutional order, but around 
the constitutional order like a perimeter for a circumference. This could be a lesson for countries frequently 
changing their constitutional documents. 
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Constitutionalism transcends law; it implicates something beyond the grasp of law. It has always been a 
sort of embarrassment induced by the synonymous words: – “Constitutionalism” and “Constitutional Law”; 
and the word “law”, has really something to do with this fact. 

The point is that, law and politics contradict each other within constitutionalism. This process could be seen 
quite explicitly through the analysis of such institutions as impeachment, state of emergency and appoint-
ment to a position; an attempt by law to restrict freedom of notions within the politics, by its criteria, is the 
most obvious in the latter case. The twists and turns of the election of the Chairman of the Supreme Court 
of Georgia in late 2014 and early 2015 is the manifestation of this. This text demonstrates our endeavor 
to canvass all of these processes. 

 
 1. WHAT IS A  LAW?

Among other non exact sciences, law has the most ambition to address the facing problems unequivocally 
and obtain the answers to those problems through the specific method based on normative data. This is 
called norm ratio, or subsumption (Latin. subsūmptiūn). The Digest of Justinian begins with the assertion that 
lawyers, as law priests, can and should strive for the truth1. There is no doubt, this process of subsūmptiūn is 
not exempted from interpretations; however, there are always a limited number of them, which rarely goes 
beyond two-to-three options.

The famous expression “two lawyers, three opinions”, despite the intention to underline an importance of 
the non-scientific nature of law, indicates that the law tries to answer the questions as accurately as possi-
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ble, and the number of these responses, even in the case of two lawyers, does not exceed three. (These fig-
ures are as figurative as the maxim). Nevertheless, the most important feature is the possibility – to reduce 
their quantity to the sole legitimate interpretation in a particular jurisdiction, which shall be determined by 
the final decision of the court.

Law is characterized by the potential possibility to insure the final response to all questions. So as – neither 
all the questions have been posed up to now, nor the answers given to them – this is the purpose of law. 
Inter alia, the principle proceeding from  Roman law, indicates the same. This principle still maintains its 
relevance and even in the absence of specific regulations, does not exempt a judge from the obligation of 
a dispute settlement, based on similar regulations2 or general principles of law3. This institution is called Iura 
novit curia. The analogy is applicable to such cases. As we can read in the same digest; “Whenever any-
thing has been introduced by law there is a good opportunity for extending it by interpretation or certain 
construction to other matters, where the same principle is involved4.”

Thus, even in theory there is no case, when the law is silent and when the final court verdict is not embodied 
in the operative part of the decision; It is also proved  by other prescriptions, proceeding from the same 
Roman law; e.g.,  da mihi factum, dabo tibi ius (“give me the facts and I shall give you the law”).

The response of law is conditionally accurate alongside with the potential response. First of all, this is due 
to the fact, that the law is universal, in a concrete jurisdiction, and not in general. Secondly, the law was 
defined at random, by the subjective judgments of the court’s concrete composition. For this reason, the 
response of law to the question is not accurate in itself; it is conditionally accurate. Nevertheless, the tone 
of law is absolute. It tries to fully and totally encompass social relationships. It imposes and defines law and 
by doing this, employs a specific formula called the method. 

Potential conditional accuracy is a characteristic for all branches of law except for constitutionalism. Ob-
viously, there are a lot of questions which require to be answered by the constitutional justice but in the 
entire legal space it is the only place, where the questions, without authoritarian answers, could arise. 
Thus, constitutionalism consists of two parts and the law is one of them. Law is a mandatory rule of conduct 
and failure to keep these norms causes the annulment of an opposite action and continues until its final 
implementation. Consequently, law is involved in making constant comparisons between actual reality and 
normative standard and therefore, becomes as a measure of reality, a sort of universal scale of assess-
ment. From this standpoint, law attempts to modify the reality. By penetrating into the depth of it, the law 
abolishes the present and reconstructs the future. Therefore, law is a phenomenon of ought. Law operates, 
when it is not enforced; it is mandatory, even in case of violation, and it is the reality when it is not proved 
empirically.

2 If there are no regulations (Regulatory standards) for arranging the particular relationship, then the closest regulatory stand-
ard has to be used (law analogy). 

3  If an officer, who imposes the law, cannot use the analogy of law due to the absence of norms regulating such relations; the 
relations must be regulated based on the general principles of law (law analogy).

4 The Digest of Justinian, book I, Tit. 3., 13. 
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Law is established by state institutions; it is essentially operated by the state law and is reflected in justice. 
A state becomes tangible through the law. State power is executed exclusively by law. Law designates the 
boundaries of social behavior and sets the criteria. In this way, it integrates social reality with itself. In this 
sense, law is inside the state system. A state is always able to delegitimize the concrete conduct due to the 
discrepancy with law, which is its own creation. 

 2.  WHAT IS CONSTITUTIONALISM?    

Constitutionalism comprises two parts: one regulates relations between the citizens and the state institu-
tions, and the other, between the state institutions. First of all, the principles and complementary norms, such 
as the primacy of human rights, legal and social state, and so on, will be arranged. Then, the horizontal and 
vertical separation of powers, including the mechanism of checks and balances, will be established. This 
second part of constitutionalism is the focus of the current essay.   

We have already discussed the legal part of constitutionalism. However, it has another body as well, which 
has also been mentioned, which differentiates it from other domains of law, placing it on the edge of legal 
science. It is the political nature of constitutionalism. Nowhere else in the fields of law, does politics pene-
trates as deep as in constitutionalism. As politics strikes at the legal foundation of a number of institutions, 
it cedes freedom of action to the individual approaches. That is why politics is considered to be out of the 
state system. Politics is based on an extensive evaluation of the domain. It is admittedly exercised within the 
state or through its institutions, nevertheless is being formed beyond its borders. Law is also the creation of 
politics in its initial manifestation and determination, although afterwards makes itself distant from politics, 
and even confronts politics. 

Constitutionalism seeks to coordinate these two views – political and legal standards. In fact, it is aiming 
to confine the infinite discretion of popular sovereignty. Nevertheless, constitutionalism is a guarantee, 
that there will be something, which will not be subject to standardization. The whole history of the modern 
state represents the absolute sovereignty and the gradual standardization of history of its owner’s free 
discretion; and decisions made within the absolute discretion, through the law but within the actual para-
digm; there is a dead-line for constitutionalism and it lies on politics. The people and their representatives 
should be given the opportunity of actualizing politics. State, first of all, a political formation, which implies 
the existence of law, but the function of law is to ensure concerted fundamental political values and not to 
exclude politics from social life.  

The aim of law is to establish the rule of law, where the law jurisdiction should be applied. However, 
there are political enclaves, where the law cannot interfere. This is a spontaneous area, where legislative 
predictions will not come true, where the law with its nature of ought will not provide adequate answers 
to the existing challenges. Of course, political freedom creates a danger of usurpation of power, which 
is reduced by the law to a certain extent “but no matter how much the state’s activities are bound by law, 
constitutional freedom is not the result. Where everything is done according to government prescriptions, 
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the rigidity and predictable restrictions make life unbearable.”5 That is why, constitutionalism is striving for 
reasonable balance between law and politics. It is a very intimate subject and in all political communities is 
defined differently. For this reason, there are only principles, objectives in constitutionalism, we should as-
pire to and none of the specific ways, through which those objectives can be achieved, contrary to human 
rights law, which is largely determined by a uniform standard.

 3. POLITICS IN CONSTITUTIONALISM

In 1982 the Chancellor of Germany – Helmut Josef Michael Kohl, was dismissed by the legislative body of 
the Federal Republic of Germany. The existing parties in the Parliament agreed that they would not nom-
inate a new candidate, and that is why President Karl Carstens called new elections. Although this action 
was contrary to the constitution, the German Federal Constitutional Court upheld the Act. The president’s 
motivation was indicative of the consensus between the political players. At that time, the court actually 
stated, that political expediency can stand above the constitution, as a legal standard, especially in the 
case of consensus6. 

This and similar cases make us to direct our vision to the outset, where the constitution is born. The tradition 
of constitutionalism teaches us one lesson: law has political foundations.

The aim of a state, in accordance with demos, is to rule the state. The political power of the majority of 
the society is confined with legal procedures and standards and, first of all, with the rule of law in order 
to avoid some anarchy and chaos. However, it does not change the aim of political society; it just sets the 
framework of this aim in some cases to protect the minority and help them to survive political devastation 
and to take reins in its hands some day in the future. But if such conflict between the majority and the minor-
ity does not exist, then the law, as a regulatory force of this conflict, steps aside and pure politics goes into 
action7. Thus, politics represents the rule of social relations in a state and law is an exception, which goes 
into action in some extraordinary cases. According to András Sajó  “In democracies, social problems are 
usually resolved in election booths and not in courts8.”  However, as it was described above, the Court often 
tailors the law to political circumstances. This is not in the least the dark side of the law, as one may think. 
The reason is that: at the moment, while solving the actual challenges, public consent is more preferential 
than the once-established law, which may not be able to respond adequately to the given conditions. Law 
is an instrument for the implementation of politics; it is a  mechanism of mediation, which in some cases, 
gives way to a pure politics. So it should not happen, that goals can be absorbed by instruments. This is 
contrary to common sense. Absolutization of instruments is very dangerous, so far as it transforms politics 

5 András Sajó. Limiting Government: An Introduction to Constitutionalism. pg. 208.
6  Ibid., pg. 127.
7  Pure politics implicates the self-fulfilling or indirect Act of popular sovereignty, according to which, the decision is based on 

absolute discretion area and is not limited by the criteria. The pure politics opposes the law and excludes the evaluation of the 
decision, made by the criteria of material, contextual legality. 

8 Ibid., pg. 242
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and democracy into a technocracy where the aim is not to understand social relations but mechanical ratio 
of standards, which will gradually fail to hit the reality, and eventually turn against him. 

What should be basis for the cognition of social relationships? Reinhold Zippelius starts his introduction to 
” Juristische Methodenlehre” (the10th Revised Publication ) by indicating the consensus and then this theme 
recurs  many times throughout the book, as if he wants to reduce the whole  method of  law interpretation 
to this postulate. At first, he writes, that the task of law is “to propose consensus-based decisions” But what 
happens when the rule does not provide a direct answer? How to read the law? What method is needed 
for interpretation? Zippelius has the same answer to those questions:  he says, that “the purpose of an in-
terpretation is to express the opinions of a legislator in the form, that has an ability in making consensus.” 
He links this to a democratic legitimacy, which gives us a double interpretation and not two kinds of op-
portunities. This, on the one hand, implies the identification of a legislator’s will through an interpretation, 
because creating norms is assigned to him by popular sovereignty, and on the other hand, taking into 
account public legal awareness in the given situation. It is fully consistent with the classical theory of Carl 
von Savigny about the interpretation, according to which, the interpreter repeats the legislator, who is 
inspired by the spirit of people11. Here, also we can see explicitly how law is determined by politics and its 
subordinate character. It makes us think, whenever politics is used for standardization of law, the situation 
and relation between an instrument and a goal should be evaluated carefully, not to assume each other’s 
mission improperly. 

In case of accurate observation, we can find extra-legal mechanisms within the constitution. These institu-
tions seem to be managed by legal frameworks, but one thing distinguishes them from other constitutional 
institutions: their material and legal assessment is impossible. In other words, they cannot be standardized. 
At this time the sovereignty operates with a political expediency. Below is the overview of some of them. 
There is a constitutional institution: a state of emergency and martial law. It is declared, when the nation’s 
life is in danger. At this time, all the power is transferred to one person, and in fact, he becomes the sole rul-
er of the country. According to the Constitution, in case of war, mass disorder, encroachment of territorial 
integrity, a military coup d’etat, armed insurrection, ecological disasters and epidemics, or in other cases, 
when state bodies are unable to normally exercise their constitutional powers, the president declares a 
state of emergency12or martial law13 in the whole territory or in some parts of a country14.

This Act shall be submitted to Parliament without delay, which on the basis of an absolute majority15, ac-
cepts or rejects this vision16.

9 Reinhold Zippelius, Juristische Methodenlehre, Munich, C.H. Beck, tenth edition, 2006, pg. 5
10 Ibid., pg. 52, 54
11 Ibid., pg. 52
12 The Prime Minister countersigns a declaration of a state of emergency, as well as decrees, issued during the state of emergen-

cy.  
13  The Martial Law Act and decrees issued under Martial Law are exempt from countersigning. 
14 Constitution of Georgia, Article 73, paragraph 1, subparagraph ‘h’/ Article 73. 1(h)
15  The full composition of the majority is called “absolute majority”, when the number of attendees is not taken into account and a 

quorum is calculated on the total composition.
16 Constitution of Georgia, Article 62.
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Under these circumstances, the president issues decrees having the force of law, which run until they are 
cancelled17. At this time a number of human rights, including  freedom of expression, the right to liberty, the 
right to privacy, the right to property, and so forth,  may be circumscribed, which means that people can 
not enjoy these rights18. Despite the intensity of the interference with freedom so much, despite the fact that 
the constitutional order is changing substantially and the danger of usurpation is increasing enormously, 
there is no mechanism that could lawfully check the legality of a state of emergency or martial law or the 
decrees issued at this time (especially in the material and legal aspect). As Carl Schmitt notes, the idea of 
the absolute sovereign can be seen at this very moment. The political power, the president (the government 
in a state of emergency) and the parliament are involved in this process. This decision, which is entirely 
political in its essence, excludes verification; law and its defender – the court – completely disappear19. 
It is a paradox, but in a state of emergency, people take power in their hands with the direct help of the 
president. The pure politics is implemented without its balancing and counterbalancing law.

Another occasion, where politics prevails over law is the impeachment process20. According to the Geor-
gian Constitution, MPs have the right to demand the impeachment of concrete officials. Then the issue shall 
be referred to the Constitutional Court of Georgia for decision. If, in its decision, the court does not confirm 
the existence of components of criminal violations, or the breach of the constitution, the process shall be 
terminated. In case of confirmation, one more step is needed to complete the necessary procedures and to 
remove an official from office via impeachment. Before taking this step, the procedure is purely legal; the 
court’s decision is based on legal standards. Law is responsible for determination the conformity with con-
stitution, as well as approval-disapproval of components of criminal offenses. However, if the court gives 
a positive response to the question (violation of constitution or existence of components of a crime is con-
firmed), why is the issue not considered exhausted? In principle, we have the answer: law unequivocally 
indicates the existence of components of a crime or constitutional violations. Why is one more step needed 
on this background? Moreover, does not this additional step mean neglecting the law?  After a positive de-
cision of court, the procedure is as follows: Parliament votes for the removal of officials via impeachment. 
Regarding the president, two thirds of the total number of MPs is necessary21, whilst for other officials – an 
absolute majority22. It is obvious, despite the court’s approval, parliament cannot declare impeachment. 
In fact, it is a proposal of a legislative body, which does not consider the court’s decision as a sufficient 
reason to accomplish the impeachment procedure in the political process. In addition, the decision has a 
single-use and not judge-made meaning. It can be used only in this particular case. Today the legislature 
may conduct an impeachment process for less significant violation and tomorrow for the essential violation 
of the supreme law, it can declare, that the same sort of responsibility is unacceptable in the present polit-
ical situation. It is impossible to oblige the parliament to any standard in this case. Constitutionalism is not 
familiar with any of the command, which could be applicable to restrict the legislature’s discretion. Here 

17 Constitution of Georgia, Article 73, paragraph 1, subparagraph “i”/ Article 73. 1(i)
18 Constitution of Georgia, Article 46, paragraph 1/ Article 46. 1
19  Carl Schmitt, “Definition of Sovereignty” from Political Theology: Four Chapters on the Concept of Sovereignty, trans. George 

Schwab. Cambridge, MA: MIT Press, 1986, pp. 5-15.
20  Articles 63, 64 and 75 of the Georgian Constitution regulate the impeachment procedures. 
21 Constitution of Georgia, Article 63, paragraph 3/Article 63.3 
22 Constitution of Georgia, Article 64, paragraph 1/Article 64.1 
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comes the pure politics again as an extralegal mechanism for expressing the popular sovereignty. This also 
is the case, when the argument of political expediency outweighs the legal one. 

But all these procedures are only required in special cases and once in a blue moon. It may take decades, 
so that political noise cannot reach these dormant norms of the constitution.  That is why this manifestation 
of pure politics is less problematic in the countries of stable democracies, where it seldom becomes a bar-
rier to the law. Consequently, an attempt of its restriction is very rare.

The time of pure politics inevitably comes at least once in every four-to-five years. After the elections, 
which in its turn, is the manifestation of popular sovereignty and a form of direct democracy, appointment 
of ministers will be placed in the forefront of an agenda. In parliamentary and dualistic republic the trust 
and distrust procedure is a very clear example, which from the material point of view, is totally a matter 
of political expediency and so represents the best manifestation of pure politics. Here and right here, law 
moves to the background and concedes its place to politics. In view of the fact, that the institution of trust 
and distrust is the cornerstone of constitutionalism, as the system, it cannot be standardized by law, as long 
as this system exists. 

In everyday constitutional life politics is best revealed through personnel management. Officials’ posting is 
the sphere, where also law standards were not applicable. 

However, as time goes on, this space becomes more and more constricted for the benefit of standards. 
Today, in the executive branch, political appointments mostly occur on the level of ministers and deputy 
ministers (as well as the heads of other institutions). In all other spheres standards are valid, regarding qual-
ification or contest results, which, surely, means the restriction of political discretion, although it still does not 
mean to upset the balance in favor of law.

When Max Weber talks about the establishment of modern bureaucracy in his famous text “Politics as a 
vocation”, he focuses on one peculiarity. It points to the position of a political officer. Weber notes, that 
“party leaders used to appoint their henchmen/stooges at various positions to the secretariat of the par-
ties, in this or that community or state. The final goals are not the only reason for desperate fight between 
the parties but, first of all, it is a fight for gaining office patronage24”. After that, an extensive review takes 
place in the text regarding the situation on both sides of the ocean, which once again empirically proves 
the propriety of the quoted argument. Thus, according to the original reality, at the dawn of bureaucracy, 
the issues of human resources are distributed according to political interest, as a result of later reforms, 
which is also discussed by Max Weber. Professionalism is brought to the forefront as a criterion and ap-
pointment of government officers falls in the sphere of law. 

23 Another distinctive feature between politics and law is the judge-made character of the latter one. Law believes, that what is 
good for one occasion, is applicable to other similar cases too, but for politics such cases do not actually exist.     

24 Max Weber, Politics as a Vocation, Tbilisi, 1994, pg. 26
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Modern constitutions and acts adopted on their basis25, only the highest posts absolve from the law and 
leave them within politics. However, there are still some qualifications and as time goes on, these qualifi-
cations are proliferating fast. This is in direct proportion to the reduction of the political share in these acts. 
Nevertheless, there is still a certain amount of freedom in the issues of human resources. The current con-
stitutionalism sets objective and subjective criteria for appointing the officials. Objective criteria are, for 
example, age and education, and the subjective ones – reputation etc. Subjective criteria are invaluable. 
It is believed, that it is the responsibility of decision-makers; it is essentially a matter for assessment, where 
the wrong step will affect the political dividends.

From some of above listed pure politics’ manifestations, such as state of emergency and martial law, im-
peachment, including trust and distrust, appointment to the post and the latter is the target for the law. It 
aims to deliver an attack on it and strives to objectify subjective criteria. Undoubtedly, first of all, it will start 
from the position, where politics is the weakest. It will target at the posts, on which requirement of neutrality 
and keeping politics at a distance would be the most natural, in the vulgar sense of this word and It is the 
system of justice. Therefore, an observation on politics and law necessarily at this point of their confronta-
tion front, will give us the results of the most reliable and modern trends.  

 4. LAW WITHIN CONSTITUTIONALISM

“Previously the Patrician claimed that plebiscites are not mandatory for them, because they had been 
adopted without their consent, but later […] it was established, that the plebiscites are obligatory for all 
people and thus, the plebiscites were equal to laws 26.” This is how Gaius describes a successful attempt 
by the plebs to determine their own advantage with reference to Patricians within the institutions.  Prior to 
this, the only rule they used to publish was obligatory for both parts of the people, though from now on, the 
plebiscite becomes mandatory for both of them. From here begins the decline of the elite in the Roman law 
which, in the end, led to the surrender of the state power in the modern state, with the exception of court. 
This was written by Gaius in the 2nd century B.C.

It’s known, that “in the I-II centuries B.C. in Old Rome, the knowledge of justice was a privilege for honor-
able layers of the society only – senators and later on, judges27”. Such knowledge was considered sacred 
but heritable. The principle “communisopinioniuris”, indicates that primarily the elite formulate not only jus-
tice, but its understanding as well. The prevailing view in justice is formulated by those who come from the 
elite. However, initially, plebs strove to restrict the Patrician gradually through integration within itself and 
become the only master of the power. Despite that the Patricians are not able to control the establishment 
of law; the law’s interpretation is still within their power.

25 For the purpose of saving time, on all other occasions, regulations are set by constitution; however, it is implicated, that this 
regulation cannot be imposed immediately by constitutional act, but just to be a part of the constitutional order. 

26  Gaius, Institutions, Book 1, §3. Tbilisi, Publication by the Tbilisi State University. 2011. Pg.10.
27  Giorgi Khubua, Theory of Justice, Tbilisi, Meridiani, 2004, pg.136.
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Based on the vision of a modern state, the source of power is the people and not justice, and these people 
should be given the possibility to organize their social environment. A notion, “people” by itself, does not 
imply only majority, and that is why the only function of the law is to limit the majority and defend the in-
terests of relative minorities 28. As for what is happening beyond it, it is a policy, which does not exclude its 
standardization itself and we have already witnessed this process. However, this standardization is finite 
with national constitutional order on the one hand, while on the other hand, there is a universal agreement 
beyond of which the policy enjoys full freedom. 

Such an understanding of a law assigns an elite component to it and leads to the confrontation between it 
and democracy. This may sound controversial as the law is a result of people’s sovereignty, but here the 
issue is the law, considered as a criterion for the assessment of action, which limits itself and is interpreted 
by the court, which, at the same time, confronts the policy not as a standardized one, but as a balance of 
powers existed in certain situations and expedience-based action formula. The political act is not subject to 
judicial control. A simple dissociation is as follows: what is passed through the court is a justice and what is 
free from it, is a policy. Drawing up a constitution based on this opinion, at least at the stage of its establish-
ment, is a political act and not a judicial one.

Based on the classical theory of separation of powers, two out of three branches existing on a horizon-
tal level are political powers, where no one can oppose a representative body for supremacy. The third 
one is a relatively non-political branch of the judiciary. The latter was singled out as a separate subject 
by Montesquieu. It is quite possible to say, that the court is defined by justice (as an evaluation scope) in 
comparison with those two other ones. Certainly, this does not mean that the court acts exclusively through 
justice and that the executive or a legislative body is free from justice, but clearly indicates the unsteady 
distribution of policy and justice in everyday activities of these bodies.

Zippelius distributes the allocation of law and policy between the powers within their activities. “Justice 
should not go beyond the bounds, established based on the objectives and expediencies of the law [...], 
only the legislator is assigned to make legal-political decisions and not a court”29. From Zippelius’s point of 
view, it is a result of awareness and mechanisms of democratic control30, where a special emphasis should 
be put on the last argument. In fact, the court is not subject to democratic control.

Constitutionalism recognizes that the re-appointment of a judge, assigned to the position, is not advisable and, 
thus, there are not even indirect mechanisms to exercise any kind of political influence on him/her. Conse-
quently, he/she is strictly bounded by standards in order to be held responsible in case of their substantial 
violation. Non-existence of a political responsibility substantially excludes the possibility of assignment of 

28   The minority is never stable. Even if we agree upon the existence of stable idealities, the minority is always relative. A same 
person has to be in several minorities and majorities at the same time. Thereby, there is no group under a common and absolute 
name – minority. There is no absolute identity, which determines a person independently or isolated from other identities. The 
identity wakes up inside a person depending how much the surrounding world concerns him/her. Hence, an individual, as well 
as a group, is a relative minority.

29  Reinhold Zippelius, namedwork, pg.63
30   Ibid.
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freedom of political discretion. In the situation provided it becomes uncontrollable in contrast to a legislative 
body which is responsible for unacceptable actions in the course of periodical elections. Thus, the court is al-
most unable to make decisions free from politics, and if it has a certain area, it is just because that, as a branch 
of government and considering certain political reasons31, it does not constitute a direct threat to democracy.

These observations made it clear that a court, in comparison with other players, is the most conservative 
of all. In most cases, the scenario is as follows: in case of conventional democracy, after the consensus has 
been achieved, the court, as one of the latest political players, takes a step and justifies the fact, which has 
already been agreed in a social life.  In contrast to a popular opinion, essential protection of human rights 
and development do not occur within the court in the case of developed democracies. It simply acts as a 
notary and confirms the fact for which there were decades of continuous struggle.

However, it does not discredit a role of the court. It is the most significant function, which finds its origin in 
the confrontation between the plebs and patricians and which, in some respect, turned back after the late 
medieval centuries. The elite had to resign a leading political role considering increasing perspectives of 
people’s power and agreed to have a deterrent function.  Thus, the court and law, by themselves, keep an 
elite nature. Having relinquished the executive authority, it remains as a last bastion to promote the elite’s 
interests. Incredulity, towards this branch of authority during the French Revolution or in the course of 
formulation of US Constitution, was quite obvious considering this very ground. However, in England, the 
House of Lords directly exercised the functions of the Supreme Court until recently.

Only after the reform in 2005, authorities and responsibilities were essentially delivered from it in this 
respect. Against the background that this institute, in fact, was no longer involved in legislative activities 
since the beginning of last year, it is bizarre to maintain judicial authority for almost a century longer. This 
may be stipulated by two reasons. Firstly, the mentioned authority did not constitute a great threat in terms 
of power and the second, judicial function was much more authentic for the House of Lords, as an elite 
body, rather than the legislative one. The elite no more possessed the main weapon, a freedom of political 
discretion, and was not considered dangerous within a standardized justice. 

As it turns out, the court is an authority with a single function to set the policy within the framework of justice. 
The court fights against the politics, because, as a mechanism to curb the popular sovereignty, it is a back-
bone against people’s power. The elite club, which works with formulas that minimally defend its positions, 
follow a vindicator agreement which has methods to find the truth and establish a reality on it.

Such a situation works in favor of a constitutionalism. When we divide the constitutionalism into political 
and legal segments considering their relation as one of the expressions of balance, it is always implied, 
that a court is a bastion of law to protect the exact part the standardization of which is appropriate.  The 
area, where the court has been removed from and where it cannot implement policy standardization using 
Procrustean bed is considered “pure” politics.

31  For instance, as an executive power,  it does not have the army or has no direct legitimacy of people as a legislative authority.
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 5. APPOINTMENT OF JUDGES AND POLITICS

According the hypothesis, raised above, the procedure for appointment on the positions in the system of Jus-
tice and its content will be the place where a conflict line will pass between policy and justice. The present text 
covers only one aspect of it. The entire constitutionalism has an attempt of integral law like a red line alongside 
it, which means the limitation of the policy in the course of decision-making regarding personnel administra-
tion and leave this field of decision making for itself. In fact, all positions are subject to citizenship qualification, 
age groups more and more increase and there is not even a single country left, where educational and sen-
iority qualifications have not been taken into account. In the course of court staffing process more and more 
criteria appear, the first of which is such an assessment that is subject to objective grounds.

“The selection procedure of judges is the point, where justice and policy intersect32”. A judicial power is a 
branch and the participation in it requires professional specialization, where the sovereignty is restricted 
by justice and where the rationalization is concentrated which Weber writes about in his works33.

Bringing in rationality within the activities of constitutional institutes is entirely a part of justice. At this time, 
the process entirely is oriented on formulas, which are called legal syllogisms. These syllogisms operate 
with a simple structure “if...then”, “this is...”, “then it is ...34”, which leads the system to automatism and reduc-
es a share of responsibility, during decision-making process, to minimum.

In principle, such logic excludes a choice by value35. Here, especially in the course of court composition 
(personnel administration), the contradictions between law and politics become evident. What Herbert 
Kritzer once said regarding USA, is present in numerous jurisdictions throughout the world: ”We face a fun-
damental contradiction regarding a role of justice in politics and a role of politics in justice and it becomes 
evident through our ambivalent attitude to a fact how we select and employ judges36”. Georgia is a fine 
example to see this ambivalence.

The first wave of judicial reform was spoken about following the parliamentary elections even in 2012 and 
which was followed by the changes implemented in 2013. Last year the second wave of the reform was al-
ready known which is expected to be implemented this year. Before that, the Parliament introduced a number 
of innovations in legislation in order to regulate annual assessment of the judges appointed on probation terms.

Simultaneously, the Supreme Council of Justice defined a new rule for the appointment of judges based on 
the Act of Regulation for Appointment procedures of judges which follows western recommendations and 
is based on modern tendencies and thus, it contains significant information.

32   Antonina Peri, Judicial Independence versus Judicial Accountability, a comparative analysis of models for selection of judges 
at constitutional courts, a journal of the Constitutional Court  of Georgia, #VI, 2013, pg. 107.

33   Max Weber, mentioned work
34  Giorgi Khubua, Theory of Justice, Publishing House “Merani”, 2004, pg.194
35   Sim. Pg.118
36  cit.The work by Antonina Peri ,Kritzer, H. “Law is the mere continuation of politics by different means: American judicial selec-

tion in the twenty-first century”), cit., 423. 
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As for final remark, at the turn of the year 2014 and beginning of 2015, the position of the Chairman of the 
Supreme Court became popular. In late February the term of the current Chairman expired and a discus-
sion was held with reference to the criteria which should be met by a person nominated by the President.

Thereby, just for now, the situation has reached the very point when the main strategic operations are 
being played out within the confrontation between justice and politics. The foregoing analysis is precisely 
addressed to this and after the analysis has been more or less overcome at the level of principles, it is pos-
sible to analyze the Georgian Constitutional System. 

The required conditions for the appointment of judges within the Georgian constitutionalism are regulated 
by the Supreme and organic laws on General Courts of the country, as well as by the Acts of the Supreme 
Council of Justice. The procedures and criteria for the appointment of judges of the Supreme Court and 
lower instances are separated from each other, where there can be found common and distinguishing 
marks within the criteria. 

 5.1. Criteria

 5.1.1. General Criteria for all Instances

 The criteria that are common for all judges include the following requirements37:
 Minimum age of 30 years in Georgia;
 Higher professional education;
 5 years of work experience by profession;

 In addition there are requirements defined within the organic law38:
 Legal capacity;
 Master’s Degree or equivalent;
 Knowledge of the State language;
 Absence of criminal records;
 Non-dismissal as a judge for disciplinary violations;

 There are also incompatibilities defined which include39:
 Any other position;
 Any other paid activity with the exception of pedagogical and scientific activities;
 Membership of any political party;
 Participation in political activities.

These are the requirements which are presented to the judges of the General Court despite instances. After 
that there comes a certain differentiation.

37  Paragraph 1, Article 86 of the Georgian Constitution.
38   The Organic Law of Georgia on Common Courts, Article 34, Paragraph 1, 2.
39   The Georgian Constitution, Article 86, Paragraph 3.
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 5.1.2. Criteria for lower instances

The judges of lower instance courts will be appointed to the positions in two stages. For the first time there 
is a three-year term which is followed by a term for lifetime. There are some additional requirements to 
be met40:

 Pass a judicial qualification exam;
 Take a full training course of the High Judicial School and be included in the qualification list of listeners 

of justice41.

Following the decision, made by the Supreme Council of Justice of Georgia, the candidate shall be invited 
to the session42. The facts, which will be taken into account in the course of decision making regarding the 
appointment of a judge, are:

 A number assigned within the qualification list of listeners43;
 The assessment by the Independent Council of High Judicial School44.

The Supreme Council of Justice shall define conditions of the contest and criteria for selections of judges 
based on its decision45.

Based on the decision by the Council, the assessment of a candidate of a judge, in case of three-year pro-
bation period, is implemented according to two criteria – honesty and competency46. The first criterion has 
four peculiarities and the second one – six47. Each characteristic, in total, consists of comprehensive list48 
of sub-criteria divided into about 70 categories starting from sincerity, temperance and ending with family 
conflicts and office culture49. 

40   The Organic Law of Georgia on Common Courts, Article 34, Paragraph  2
41 Sim. According to Article 34, Paragraph 2:  a former judge, who has passed a judicial qualification examination and has been 

appointed on the position of judge in the Supreme Court or  regional (Civil) Court or Court of Appeals through a competition 
and has no less than 18 years of working experience, is free from learning at the High School of Justice. A person, who has 
completed a full academic course of the High School of Justice and was enlisted in the qualification list of listeners, in order 
to occupy a position of a judge, is free from learning at the High School of Justice despite how long he has held this position 
or if he was appointed on this position after the completion of the academic course of High School of Justice. Besides, based 
on the Organic Law of Georgia on Common Courts (Article 34, Paragraph 5): a former judge of the Common Courts, whose 
authority has been terminated, is free from passing the judicial qualification examination within 7 years from the termination 
of his/her authority. In addition, according to the Organic Law of Georgia on Common Courts (Article 34, Paragraph 6), 
current members of the Georgian Constitutional Court, as well as former ones, are free from the qualification examinations 
and academic course at the High School of Justice.

42 The Organic Law of Georgia on Common Courts, Article 35, Paragraph 1.
43 Ibid.
44 Ibid.
45 Ibid.
46  Article 8 (Paragraph 1) of the decision №1/86, September 24, 2014, promulgated by the Supreme Court of Justice of Geor-

gia on the approval of regulations regarding the selection of candidates for judge.
47 Sim. Article 8, Paragraph 2, 3
48  Sim. Article 9
49  Ibid.
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In the course of the assessment of the candidate the information is usually obtained from 3 sources: 1) the 
documentation submitted by the candidate; 2) data retrieved by the Supreme Council of Justice and 3) the 
results of the interview with the candidate50.

It should be noted, that three years later, the Council confide in approximately the same criteria during the 
assessment of the judge, when determining whether to appoint him/her on the position or not until his/her 
retirement. The goal of a judge assessment procedure is to select a worthy, qualified and honest judge 51 
while the criteria are the same – honesty and competency52. The first criterion includes 10 characteristics 
allocated within five blocks, and the second one has nine characteristics allocated in seven blocks. Each of 
the characteristics consists of sub-criteria and in most cases comprises a non-comprehensive list53.

The honesty criterion is evaluated in a threefold manner by the appraiser: is not satisfactory (four such 
assessments out of six automatically exclude an appointment for lifetime54); satisfactory and completely 
satisfactory55. The competency criterion is assessed with 100 point system (four assessments out of six 
lower than 70 points automatically exclude a lifetime appointment56), where seven characteristics have 
own share each57. Following this assessment, the Supreme Council of Justice conducts an open voting and 
appoints the judge for lifetime with 2/3 of the majority58. Otherwise, each member of the Supreme Council 
of Justice is obliged to substantiate his/her own, positive or negative position59.

 5.1.3. Criteria of the Supreme Court

The candidacies of judges of the Supreme Court, including the Chairman, are not required to study at the 
High School of Justice and pass the qualification exam60.

Instead, the President of Georgia is obliged to nominate such a candidate whose professional experience 
of shall be appropriate for the high status of a Supreme Court Member61. 

 5.1.4. Criteria analysis

All the aforementioned criteria are either impartial or subjective by their content, but their individualization 
is made possible through the assessment instrument. In fact, the preconditions for the appointment of judges 

50  Sim. Article 10.
51  The Organic Law of Georgia on Common Courts, Article 36 1, Paragraph 1.
52  Sim. Article 36 2.
53  Sim. Article 36 3.
54  Sim. Article 36 4, Paragraph 13.
55  Sim. Article 36 4, Paragraph 7.
56  Sim. Article 36 4, Paragraph 13.
57  Sim. Article 36 4, Paragraph 7.
58  Sim. Article 36 4, Paragraph 20.
59 Ibid.
60 Sim. Article 34, Paragraph 3, 4.
61  Sim. Article 34, Paragraph 4.
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of low instances exclude a subjective decision. It is confirmed by a point-based assessment system and the 
possibility to appeal in the court, which is almost impossible in the case of “pure” politics. 

As for a subjective criterion for the Supreme Court, it does not limit the Parliament, but on the contrary, 
shows its freedom indicating the high level of subjectivity of a legislative organ and significantly heightens 
its political responsibility.

As it turned out above, according to instances, there are general as well as distinguishing criteria in the re-
quirements regarding the candidates. As for the procedure of the appointment, here we have a completely 
different situation. 

 5.2. The procedure

 5.2.1. Lower instance courts-appointment for a specific term

Appointment procedures are absolutely different for the lower instance courts and the Supreme Court. 

According to the Constitution, all the judges, except the members62 of the Supreme Court, are appointed 
by the Supreme Council of Justice63 with the consent of 10 members64 (2/3) of a full composition through 
secret balloting65. The voting is based on the assessment of a candidate by a member of the Council. The 
members of the Supreme Council of Justice assess a candidate individually, after the interview, based on 
the main criterion of honesty or competency. In case of a negative assessment, the member of the Supreme 
Council of Justice is authorized to make a negative decision66.

5.2.2. Lower instance courts – appointment of judges for lifetime67. 

Three years later, the Council of Justice will still have to discuss the issue of the judge, primarily appointed 
on the position for three-year-term in order to appoint the same candidate for lifetime, which is preceded 
by the aforementioned assessment procedure. If a minimum standard of the assessment has been over-
come, then the consent of 2/3 of the full composition of the Council is required through open voting. In 
case of rejection, it should be substantiated. The judge, having been rejected after a probation period, 
has the right, with limited grounds, to appeal against the decision made to the Cassation Chamber of the 

62  According to Article 86 (Paragraph 2) of the Georgian Constitution: “Prior to an appointment of a judge for a lifetime, the 
Law may envisage an appointment of judge for a specific term, but no more than 3 years”. The Organic Law scrutinizes every 
aspect of this issue, however, this issue is not essential for the objectives of the presented research, consequently, it has not 
been reviewed. 

63  Sim. Article 86 1, Paragraph 1.
64   Article 50, Paragraph 4, of the Organic Law of Georgia on Common Courts.
65 Ibid.
66  Article 12 7 (Paragraph 5) of the decision №1/86, September 24, 2014, promulgated by the Supreme Court of Justice of 

Georgia on the approval of regulations regarding the selection of candidates for judge.
67   While this system of assessment deserves essential criticism fundamentally as well as technically, the presented article does not 

aim to evaluate it.
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Supreme Court68, which is entitled to return the case for further consideration to the Supreme Council of 
Justice 69; and in case of a similar decision, it is possible to repeat the same procedure70.

 5.2.3. Analysis regarding the appointment of lower instances 

Judges hold positions after they get support from the Supreme Council of Justice. The Supreme Council of Jus-
tice itself consists of 15 members, nine of them are judges, eight- are elected by the conference of judges of 
the judicial authority and one is the Chief Justice, as an ex officio official. Out of the remaining six members, 
one is appointed by the President and five others are appointed by the Parliament71. Election quorum for the 
Parliament is 2/3, which seems as if the majority (which is not able to control 100 mandates) is forced to make 
concessions to the minority, to seek the politically acceptable nominee for everyone; however, this chance is 
eliminated by the record, according to which, if an appropriate number of votes is not collected at the first 
ballot, then it is possible to appoint maximum four members out of five by the repeated balloting 72. Thus, the 
system conceived as oriented on political consensus (after the first obstacle on the way to agreement) becomes 
a system oriented on the power of the majority, which eventually makes enthusiasm for reconciliation of a 
general nominee fade. There is a high chance for at least four members to express interests of specific political 
group. Thus, eight impartial judges, elected chairman (after political agreement between the branches of the 
government), appointed according to the interests of the President, four members expressing interests of the 
political party and one member elected through the political consensus will determine the lower court judges. It 
is not difficult to imagine the variety of ongoing political processes in the High Council of Justice, when it refers 
to the appointment of a judge. The appointment system based on the criteria of assessment is trying to neutralize 
it. It may have two sides. The first one is the introduction of above-mentioned balance into the politicalprocess; 
however, balance is held not between the political forces (it is guaranteed in the rules of composition and 
quorum), rather between the legal and political motives existed in the basis of their action. The second is the 
purpose of political balance. Through the introduction of assessment criteria, a political consensus is directed 
not towards the certain nominee and the representatives of relevant governmental branches confirm not the 
fact how much the nominee is accepted, but the fact how much the nominee corresponds with the criteria. The 
consensus is achieved in compliance with criteria and not with a person and of course it is essentially different 
(in fact, in the case of lifetime appointment of judges the situation is the same).

 5.2.4. Supreme Court

According to the constitution, a different rule is established for the appointment of the judges of the Su-
preme Court and the Chairmen73. The head of the state nominates members of the Supreme Court to the 

68  Article 365 of the Organic Law of Georgia on Common Courts.
69  Sim. Article 366.
70  Sim. Article 367.
71 Sim.Article 47, paragraph II.
72 Sim.Article 47, paragraph VII.
73 Article 217, paragraph IV by the Parliament of Georgia establishes two peculiarities regarding the chairman of rule of procedure:
 1. Seemingly, the President is capable to nominate not one but few candidates on the position of Chief Justice;
 2. The limit for nomination of the same candidate is one. 
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legislature74. It is important that the incumbent chairman has the right to nominate the candidate for a posi-
tion of judge of the Supreme Court to the President75; however this is not obstacle at all. In order to analyze 
the appointment of judges of the Supreme Court, it is significant to discuss the procedure in details.Initially-
,the discussion of candidateis held in the appropriate committee76. The committee discusses the information 
related to the candidate77. This information must include at least a notification regarding biography, work-
ing experience and professional knowledge78 of the candidates. On the grounds of received information, 
the committee will draw the conclusion about their consent regarding their choice79. The Conclusion will 
be drawn through ballot voting by the majority of attendants80, which will be submitted to the bureau. The 
latter will submit it to the President and the Parliament81, afterwards the bureau nominates the candidate to 
the plenary session82. If there are several vacant positions to be occupied simultaneously, the Parliament 
takes a vote of all vacant positions separately83. The absolute majority is required for the election. The 
tenure of appointment lasts for 10 years84.

To become a member of the Supreme Court, the same candidate can be nominated only twice85. The chair-
man of the court is the exception, as the president is not able to nominate a once- rejected person for the 
second time86. 

In the rules of election, the relation between the constitutional institutions and political process can be seen 
through the ballot. ”How the judges are employed is not only the administrative descriptor which affects 
only the social and professional composition of the court, it also represents the element which affects the 
relationship with other political players, first of all with people and political institutions87” established by the 
judicial system. In political terms, the composition of the Supreme Court is the mechanism for the legislative 
and executive power to balance discretionary legislative power. These two branches of the government 
have no efficient mechanism of retention and balance in the system against the court; the appointment is 
a rare fact that enables political parts of the government to introduce political leverages in the case of 
balance of powers. The Georgian mechanism precisely points to the same fact, when the President is free 

74 Article 90th, paragraph II, the Constitution of Georgia.
75 Article 36, paragraph II, the Organic Law of Georgia regarding the Common Courts of Georgia.
76 Article 217, paragraph II, rule of procedure of the Parliament of Georgia.
77 Attention should be paid to the fact, that a vote of confidence to the Parliament and discussion of candidates of various public 

officials, as well as members of Supreme Court, are implemented through the same procedures based on the Rules of Proce-
dures of Parliament (Article 46, paragraph I).This once again indicates that aforementioned process has a political character 
and allows such wide discretion as absolutely political appointment of the Parliament. There is no more significant act by the 
Parliament than a vote of confidence.

78 Article 47, paragraph I, rule of procedure, the Parliament of Georgia.
79 “The conclusion regarding the consent of election” implies both positive and negative conclusion, which does not impede ap-

proval of candidate for plenary session.
80 Article 46, paragraph II, rule of procedure, the Parliament of Georgia. 
81 ibid. Article 46, paragraph IV.
82 Ibid. Article 217, paragraph II.
83 Ibid. Article 217, paragraph I.
84 Article 90th, paragraph II, the Constitution of Georgia.
85 Article 35, paragraph III, the Organic Law of Georgia regarding the Common Courts of Georgia.
86 Article 217, paragraph IV, the rule of procedure the Parliament of Georgia.
87 Antonina Pery, namedwork, pg. 87-88.
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in selection of a candidate; except for a few qualifications, it is true that during the committee hearing cer-
tain information is discussed, nevertheless it is only a matter of political debates, after all everything is still 
decided how much the candidate is politically accepted.

 5.2.5. Constitutional limits of legislative discretion

If the constitution does not leave the issue of the appointment of judges open and still regulates it, this indi-
cates a high political significance of this process, which is under the spotlight of the document, constitution, 
reflecting public consensus and not under the law drawn up according to the tastes of any majority. In the 
5th chapter of the constitution there is an interesting detail regarding the judicial authority. It makes so slight 
difference in the determination of rules regarding the appointment made by the judges of the Supreme 
Court and lower authority courts for the legislature in discretion that it might be left out of consideration. 
However, each word in the constitution has decisive significance for its interpretation.

When the Supreme Law speaks regarding the first and second instance judges of regular Courts, it obligates 
the Organic Law to determine the rules regarding (1) selection, (2)appointment and (3)dismissal of judges88.

In the same paragraph, the constitution regulates the above-mentioned fact after setting the lifetime ap-
pointment and three-year probation period for judges, where, it is clear that the lower instances of the 
court are concerned. It is paragraph II, Article 86. In this Article paragraph 1 (qualification) and para-
graph 3 (official incompatibility) refer to the common judicial system including all three instances, while 
paragraph 2 refers to all of them except the Supreme Court. It is also confirmed that similarly to the norm 
discussed below (paragraph III, Article 90) this norm also refers to the determination of the rules regarding 
the dismissal through the Organic Law; while there is no necessity for the same rules to be set with two 
provisions in one normative act, moreover, in one chapter.

 Thus, in case of first and second instances the constitution demands from the Organic Law to regulate: 
 Selection of judges which means setting standards for the candidate of judicial selection
 Appointment of judges, which means appointment one of the candidates on the position of a judge; 
 The dismissal which includes the definition of appropriate conditions for dismissal of judges.

In Article 90 of the Constitution of Georgia, which refers to the Supreme Court exclusively, the following is 
indicated; the rule regarding the termination of the authority for the members of the Supreme Court ahead 
of time is determined through the Organic Law; and prior to this, the case is, that the same normative act 
should regulate the authority, organization and activity of the Supreme Court89. 

Based on the three issues mentioned above, the constitution entrusts the parliament only the last issue regarding 
the regulation of dismissal in case of members of Supreme Court, while it considers existed regulations, within its 

88 Article 86, paragraph II, the Constitution of Georgia.
89 Article 90th, paragraph III, The Constitution of Georgia.
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own text, sufficient. It means that it is better for the legislature not to determine the regulation, which will refer to 
the rule for selection-appointment of judges of the Supreme Court. There are several reasons for it:

Firstly, it is impermissibility of digression from the intentions of the constitution, especially when it refers to 
the mechanism of influence between two branches of the government. The pending issue is related to the 
uppermost subject regarding the containment and equilibrium between the President, the Parliament and 
the judicial authority and to the composition of Supreme Court. Thus, the legislature cannot establish more 
criteria for the President than it is considered in the constitution.  

Secondly, these are the interests of the minority, which are against such self-restraint. Establishment of 
more criteria for the candidates of the Supreme Court than it is determined by the constitution, narrows dis-
cretionary decision-making area for the parliamentarians and restricts their mandate, unlike the President 
that affects only himself by self-restraint.

The third one represents the human rights, the rights of those who want to hold a post of a judge. The criteria 
of restriction of rights as well as the criteria of restriction of rights to hold the state position provided within 
Article 29 of the Constitution of Georgia are determined by the Supreme Law. Thus, it is possible to introduce 
only those conditions which emanate from the constitution. For example: such as the condition regarding the 
knowledge of state language, which is not directly indicated in the constitution, provided within  Article 8,by 
which the state language is determined, as well as within Article 85 paragraph II, where it is stated that legal 
proceeding is conducted in state language. However, it would not be right to minimize the process regarding 
the determination of admissibility to introduce criteria through the test of proportionality of human rights con-
sidered by the law, as here participates the adequate balance of principles of power in the constitution, they 
participate between the branches of the government, the law and the politics as well. Obviously, it is not con-
sidered by the constitution, but as it was mentioned above, the Organic Law envisages that professional ex-
perience of the judge of the Supreme Court must be appropriate for his/her high status. How much does this 
regulation meet the constitution? The answer is affirmative, as the Organic Law does not envisage objective 
assessment criteria, depending on which deputies must conform the above-mentioned requirements to certain 
candidate. It does not limit the policy, it only gives the direction, from which the case of digress will not be 
followed by the legal aftermath. Neither the law nor the constitution states anything regarding the impartiality 
of the candidate; however there is an indirect record which prohibits him/her from political activity during 
his/her position; all this is the indication for the elected representatives to find out not only existent undergoing 
relationships of the candidate, but general political relationships and their determinacy. Herewith, they must 
find out not only incompatible activity prohibited by the constitution at present, but other business contacts, 
connections with the law enforcement system, etc. However, here is the main consideration; none of the 
above-mentioned criteria is absolute. They may have only optional importance and they can be neglected.

 5.2.6. Proposals regarding the election of chairman of the Supreme Court

“It is a wrong approach that the Chairman of the Supreme Court must not have political background90”. 
Tea Tsulukiani, the Justice Ministry stated while making comments about the candidates of chairman of the 
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Supreme Court. Based on her comment, she implied not any member of political group, but a candidate’s 
participation in public policy91. The words pronounced by the ministry were followed by the official state-
ment published by the coalition “for independent and transparent justice92, which put forward its own view 
regarding the election process for the chairman of the Supreme Court93. Everything started with the fact, 
that the president called the interested parties for the consultation with him to select “the best candidate”94. 
The position of the speaker of parliament was as follows: “We need a very normal, very honest and very 
professional person”95.

 There are a few conditions in the written document put forward by the coalition:

 Transparency of the criteria;
“Explain positions of the parliamentary fraction and separate deputies regarding the nominated can-
didate to the public”. It is known what arguments will be accepted and what are “professional qualities 
of the nominee”.

 Transparency of the procedure;
On the one hand, it means the involvement of impartial expert circles by the president; while on the 
other hand it means neutral process, which is free from the influence by the political groups.

This statement leaves no doubt, that it is dictated with motives of the law. It is expressed in the substantiation 
requirement of fixed position, in stating professional qualities as the only criterion, in transferring interests 
of parties (supposedly, according to this view arguments regarding the ideology of the nominee would not 
be accepted). In the procedure, even the requirement for the president to consult with impartial persons, 
serves to the disregard of political interests and reinforcement of professional component. This view also 
extends to the Parliament for its purpose.

One more offer, which has been proposed to the President by the coalition, is a temporary advisory coun-
cil, which primarily will establish the criteria that the Chief Justice should meet. Afterwards, they will speak 

90 Tea Tsulukiani-It is a wrong discretion that the judicial candidate of the Supreme Court must not have political background.
http://interpressnews.ge/ge/samartali/313239-thea-tsulukiani-arastsoria-saubari-imaze-rom-uzenaesi-sasamarth-
los-thavmjdomareobis-kandidats-politikuri-tsarsuli-ar-unda-hqondes.html. Verified: 18.01.15.

91 “If we want a person, who has had nothing to do with political processes, such person will not be voted by the Majority, as this 
person must be familiar to them. The Majority does not know the person, who has never been on the position, has never been 
in relationship with the public sector and political processes”. Ibid.

92 The coalition established for the Independent and Transparent Justice on April 29, 2011 consists of more than 30 NGOs. The 
purpose for creation the organization in the process of advocating for monitoring of ongoing court reforms and for independ-
ent and transparent court is the unification of efforts of professional juridical associations, NGOs working in the field of legal 
rights, business and professional associations.

93 The statement made by the coalition regarding the selection of a new Chief Justice   http://bit.ly/1Gb8H0v Verified: 18.01.15
94 The President is ready to select the candidate of the Chief Justice through the consultation http://www.epn.ge/?id=432. 

Verified: 18.01.15
95 Davit Usupashvili – Chief Justice must not be found in the form of director of justice. http://www.interpressnews.ge/ge/

politika/313238-davith-usufashvili-uzenaesi-sasamarthlos-thavmjdomaris-sakhith-marthlmsajulebis-direqtori-ar-un-
da-iyos-modzebnili.htm. Verified: 18.01.15
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regarding the nominees96. Obviously, the decision made by the advisory council would not be mandatory 
for the President in legal terms, but politically he is not able to avert the conclusion made by the agency, 
which was created for this purpose by him. This road passes through the restriction policy, yet it does not 
mean that the balance has been violated on behalf of law. It is significant what goals will the council set: 
will it determine minimal standards, which will exclude the most unworthy nominee or will seek for the ideal 
nominee to which will be appointed by them.

In contrast, the attitude of the coalition towards the Parliament is comparatively clear. In itself there is noth-
ing special to oblige the deputy to explain his/her decision to the voters. It is the natural and necessary part 
of the political accountability. However, in this statement circumscription of reliable situations for substan-
tiation and absolutization of professional qualities draws attention. This position will bring more distanced 
allusion of mood from the political processes regarding composition of lower courts. Actually there is a 
request from the Parliament to make a resolution based on objective criteria, which will be acceptable for 
the court. At the outset the political process which is so essential in case of the Supreme Court is foreclosed. 
Obviously, it is the least politicized constitutional institution, but it would be a mistake to imagine it as a 
voided from political importance body, to hold-up political interests of other governmental branches in the 
process of its composition. There must be a confidence in the nominee; however, this confidence must be 
brought into the political process through the political agreement and not through the mathematical ratio 
of criteria.

In addition, from this point of view, the selection cannot be helpful to exclude policy. For example: accord-
ing to the official information, the policy of selection is minimized in the Constitutional Court of Italy97; 10-
15 percent of judges have a political or administrative background: 66.7% (2/3)98.

Thus, if the comment by the ministry is extended, the following can be stated: to feel protected from the 
political or other kinds of influences the Chief Justice must be an influential political figure99 himself/her-
self... We are talking regarding a political figure, which may be symbolic guarantee of an independent 
and impartial court. He should earn his/her credibility through political positioning and not through the 
satisfaction of mechanical criteria.

 6. CONSENSUAL WAY FOR COMPOSITION OF THE COURT

Karl Schmitt, in his text Constitutional Law (Verfassungslehre), talks about the rules of composition in the 
court. He discusses two cases. The first is parity composition, where contending parties appoint their mem-

96 Will be the interim Advisory Council created to select the candidate of Chief Justice for the Supreme Court? http://rustavi2.
com/ka/news/7524. Verified: 18.01.15

97 Antonina Pery, named work, pg. 102
98 Antonina Peri, the same, pg.95
99 There is no talk regarding the persons engaged in party politics, but regarding the persons actively involved in public policy, 

who are known to the society, and whose past actions, ideology and aspirations are not a task for the society.
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bers quoted and equally. Schmitt states, that “During similar quoted representation of litigants the resolution 
can be made only when some of the members fail to comply with the terms of his/her appointment in the 
conciliator body”100. This procedure is unhelpful, as it implies the tactic of wrestling and will doom the mem-
bers of the court to direct pressure.

The second one is the case, when the members of the body do not depend on the person who is responsible 
for the composition. “If the mechanism for formation of a conciliation instance is such mechanism, where the 
represented members do not depend on the interests of litigants, such body will be sovereign itself and there-
fore, it will represent not judicial but existent and respectively the government focused only on its self-pres-
ervation”101. Precisely it matches the assessment based on the criteria of appointment. In this case there is no 
personal relation at all. The nominee is assessed on paperand not the nominee himself/herself. Hereby the 
latter derives the government itself with its original interests, which collides with the interests of contending 
parties and as Schmitt mentioned “It is impossible to solve political conflict in this manner, no matter how 
clever or wise people participate in the process of settlement of the arguement”102. The reason of it is the rule 
of resourcing, which is not based on consensus or the integration; it is based on the distance and separation.

The rule if election oriented on the consensus is much more convenient. In this case the functioning of the 
body is oriented on the conciliation and solution of the problem. It watches itself in process and not outside 
the process.

 7.  WHAT POLITICAL ACCOUNTABILITY IMPLIES

Constitutionalism segregates accountability and responsibility. Accountability is the mechanism through 
which the official is obliged to explain his/her actions to the person by whose grace the certain person 
was appointed to this position. It is the part of pure policy. Responsibility implies removal of the official from 
the position by the discontented employee with the accountability.

The court would not be accountable to anyone; it has only the responsibility, in disciplinary and criminal 
terms. Therefore, accountable even symbolically must be the one who appointed him/her at this position. 
When we introduce objective criteria the accountability is entrusted with these criteria and separated from 
the politicians and political institutions. Politics is not possible without accountability. The main weapon of 
the legislature, which makes the constitutionalism work, is that, that with its help all branches of government 
are bound to people and are responsible to them.

The Parliament, as the direct authority carrying public sovereignty, and Parliamentarism, as the form of the 
government based on the supremacy of power, are the democratic ideal of the state, where democracy is 

100 Giorgi Khubua, federalism as the normative principle and political order, edition by Georgian Young Lawyers’ Association, 
Tbilisi, 2000, with the help of  Schmitt, C., Verfassungslehre, 1955, S. 371.

101 Ibid.
102 Ibid.
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implemented and by which democracy is implemented. The Parliament is the only place where the voices 
of people should be clearly heard through the walls of the Parliament103. The talk in the Supreme Law starts 
with this issue. It is mentioned in the Constitution of Georgia that the legislature is the body which deter-
mines the policy, to wit, major directions of foreign and home policy104; in this process it is not limited by 
anything and here, it is able to implement pure policy and the law as the restrictive standard is not seen.

The deputy, as the owner of the free mandate, is free from the law. On the basis of the law, she/he is not 
obliged to determine his/her own decision; the only thing that makes the deputy speak is the policy system. 
If the legislation (the desire of what is seen in the above-mentioned process) obligates it to substantiate a 
certain decision, then political accountability, which is established on the constitutionalism, disappears and 
it is replaced by the legal responsibility. The law excludes the opportunity to impose political responsibility; 
the specific decision is lawful or unlawful; if it is unlawful there are appropriate mechanisms for it. Howev-
er, there are questions that are assessed with pure expedience, it is not against the law; it will pass formu-
las, tests and other plans freely, though still leaves a feeling of dissatisfaction. It seems as if everything is in 
order; however, it seems as if it is not still in order. This is the moment, when expression of dissatisfaction on 
the basis of this vague feeling becomes inevitable, which obviously is not irrational dissatisfaction; howev-
er, it cannot reach the limits of illegality. This is what we call politics, from where the political responsibility 
is derived. It is the requirement of democracy for people to require a response from the government for 
their specific activity (according to their political taste). Precisely, still here the old Greek idea of democ-
racy is emanating, where Demos implements a bare power. Through legal standardization the democracy 
disappears and it is replaced by the technocracy. The law dominates the policy. Political elite dominates 
people. The law turns the policy into the accounting.

In the unstable democracies, where the government was only once transmitted through the elections, no 
wonder that there is mistrust towards the political processes. The society, where the policy is the part of the 
democratic tradition, would be bolder in terms of granting freedom to policy than the society where the 
tradition is corruptive and authoritarian ruling through the backstage bargain. It is clear that the contexts of 
consolidated and transitional democracies differ from each other; they face different challenges and need 
different responses to the questions; however we should gaze at future, vision and values; we may have 
to make concessions on the ways going to the goals. However, we should take care of this road not to be 
swallowed by the technocracy, in order not to forget how the policy is made. If we say that we are not 
ready for the democracy yet and with this reason we would stay away from it, we would be never ready 
for it. We should make a decision within our privacy context. It is exceptionally venturesome way, very 
vague edge, where the choice between the politics and the law must be made carefully.

103 It is true that with the reinforcement of party vertical, executive power is increasing and the legislature is decreasing, however 
the constitutionalism is trying to restore primordial balance by using the mechanism of distribution of power and distribution of 
power within the government, which has always existed between the government and the Parliament. However, it is another 
subject of discussion.

104 Article 48, the Constitution of Georgia.
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Technological progress, alongside with the simplification of daily life, facilitates the opportunity to access 
personal information, creates risks of unauthorized intrusions in private life and raises new questions re-
garding the limits of permitted intervention in a person’s privacy by the state.

Digital information gains more and more importance and has specific concern with reference to the inves-
tigatory information and acquires essential usefulness for modern investigations. There is no doubt that the 
right to search is a major component of any criminal proceeding. However, the above-mentioned requires 
clear and detailed regulation of the authority of the rights of the investigative bodies regarding search and 
seizure of electronic devices, in order to meet the requirements of foreknowledge set for the legislation 
and established unified administrative practice.

In this article, we will demonstrate some problematic aspects of the right to privacy in relation to the search 
and seizure of cell phones during the detention.

 INTRODUCTION

An essential function of the democratic society is to seek for the appropriate balance between public and 
private interests, and clearly define the limits of permitted intervention in a person’s privacy and private 
life by the state. Although the legislation prohibits an unreasonable search, it is not always clear what 
represents a groundless search; and the standard of proof is mostly related to the subjective and not only 
objective criterion, such as the physical location of items during seizure. Legislation which used to provide 
standards for the above-mentioned objective a decade ago, today cannot respond to most modern chal-
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lenges. As people keep nearly their entire life on cell phones reflecting their whole life (e.g: photos, videos, 
etc.), the searching of cell phones is identical to the search of thousands of documents, photos and records; 
and the expectation of privacy is much higher with regard to cell phones, than the physical search of tan-
gible documents. It is almost established by judicial practice, that the expectation of privacy is rather higher 
with regard to search  of cell phones and personal computers than the physical search and therefore  the 
court compares them with the “enclosed repository”, which can be searched only by the order of the court 
or based on the exigent circumstances1.

During the search of cell phones, personal and private information not related to the case – photos, mes-
sages, mails, records, etc. having personal nature – are at risk of being violated. The above-mentioned 
risk is even high during the search at the detention place, when it is practically impossible to use special 
software and programs to inspect the content of the cell phone, and which should prevent the information 
contained in the phone from damage, as well as the protection of the information which is not related to 
the case.   

 SIGNIFICANCE OF INVIOLABILITY OF PRIVATE LIFE REGARDING CELL PHONES

The Constitutional Court of Georgia on a several occasions has repeatedly mentioned that the right to invi-
olability of private life is the indivisible part of the conception of freedom and the basis2 for free personal  
development , which will provide the person in freedom to determine independently the intensity and forms 
of communication with the outer world.

Development of informational technologies has established new means of communication in a daily life. 
Nowadays, it is rather cheaper and easier to obtain some information, but potential damage has become 
indeterminate3. In the age of digital technologies, the sharp spread of cell phones (with the ability to collect 
personal data regarding people’s daily life) created the opportunities4 to collect, store and share personal 
information. All this created the additional challenges for the inviolability and firmness of the right consid-
ered within Article 20, the Constitution of Georgia.

The average smart phones, alongside with the means of communication, is a device which can maintain 
a complete record of the  communication, photos, videos, documents and other information of deeply/
strictly personal nature; including location, tracking, internet activity or financial data of a customer5. It also 
includes mails, messages, contacts, banking information, passwords for different services, etc. As a result, 

1 See example, United States v Chan, 830, F. Supp. 531,534 (N. D. Cal. 1993).
2 Decision of the Constitutional Court of Georgia from 10/06/2009, #1/2/458, II-4
3 Savin A. EU Internet Law, 2013, 190.
4 Article 8: The right to private and family life, home and correspondence, Human Rights Review 2012, p. 272.
5 Search and Seizure and the Right to Privacy in the Digital Age: A comparison of US and India, The Center for Internet and 

Society, 05/31/2015.
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cell phones have become an extremely important informational source for any investigation and they si-
multaneously indicate the necessity to restrict access of law enforcement agencies to them.

On the other hand, cell phones also include data which could be instrumental in investigating criminal 
activity. Considering specificities of the data and technologies [like remote wipes of computer data], such 
data is always at the risk of destruction, if seizure is delayed.  Proceeding from the specifics of digital data 
there is always a risk of destroying or losing this evidence if  investigation  agencies do not  seize  this data 
in a timely and proper manner.

Most modern cell phones have the functions of a computer, camera, audio/video player, calendar, diary, 
TV, newspaper, library, album, map, note, etc. The storage capacity of modern cell phones should be also 
taken into consideration, as they amount to 16-64 GB on average6.

Cell phones with a large memory comprise the possibility to store and connect a great deal of different 
types of information in one space. Even the cheapest cell phones are capable to store messages, mail, 
contacts, dialing history incoming/outgoing calls, photos, MMS, calendar, agenda  and internet activity 
history 7. The above-mentioned creates an additional threat for the inviolability of private life:

1.  If we combine this information we will be able to obtain much greater and detailed information than 
from each carrier of this information separately. (For example: a message only, or a photo taken with 
other persons, outgoing call, etc. – All this information in composition creates a reasonable suspicion, at 
least regarding the connection with the crime); 

2.  The private life of a person can be reconstructed through the existent photos, names of contacts, loca-
tion at a specific time, mails, messages, etc;

3.  Some of the information in the cell phone might be from a few years ago and may represent actions 
of previous years since its acquisition. A person may have a dairy in which a meeting reminder can be 
found, however, he/she cannot have all correspondence of last few months with him, which as a rule is 
stored in the cell phone.

At the same time, the information, together with its volume, differs by content. For example: internet activity 
history may represent private interests and problems of a person (for instance: web search for information 
regarding some disease or medicine), store information regarding the location of a person and create 
a possibility of reconstruction of a person’s route in the city/ particular building, at a certain place with 
pinpoint accuracy.

Cell phones may contain strictly private information not related either to the investigative case or any 
other crime as well as information regarding the incriminating evidence. Cell phones are more and more 

6 16 GB includes several millions of text pages, thousands of photos and hundreds of videos.
7  see United States v Flores-Lopez, 670 F.3d 803,806 (CA7 20120).
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widely used by the members of criminal groups within the range of criminal activity to communicate and 
coordinate the activity between the members and  may contain significant information for investigation.

As  the most private information is stored in the cell phone, the search of a phone will inevitably cause the 
search of private information of the third persons (photos, communication in closed groups, messages, etc). 
Digital devices, as a rule, are not only the means for storing the information. They also make available  
information available regarding portals, connection data with other digital devices {time, duration, date 
and peculiarities of digital carrier], as well as  information obtained from the internet or contained in the 
net, etc8. So-called Cloud Computing gives possibility to the cell phones connected to the internet to have 
access to other information placed elsewhere, which may be available for a few persons simultaneously. 
The owner of this phone may not be aware that his/her phone contains specific kind of information (espe-
cially in case of using the internet or downloading  files). However, during the personal search investigator 
will not be aware whether the detected information existed in the phone during the detention or whether it 
was kept or downloaded by the owner from Cloud.

A computer system stores also those information that the user did not intend or even want to save. For 
example: Google records  every e-mail sent on its Gmail electronic mail server, as well as any instant mes-
saging communication through  Gmail  and every draft, internet history records of a user which creates 
user’s track in cyberspace9.

Thus, by searching the cell phone we are able to obtain the information which can be found during the 
detailed search of a flat and even the information which cannot be found in case of thoroughly detailed 
search of an apartment.

 GROUNDS FOR PERSONAL SEARCH WITHOUT WARRANT

Security and freedom are not an absolute antithesis; they complement each other10, though this relationship 
is not harmonious. Provision of security implies restriction of citizens’ rights by the state, including the rights 
of those citizens who did not commit a crime, or even did not create a threat11 to commit a crime through 
maintaining proportionality of restrictions of the citizens’ rights. 

The right to  private life is not an absolute right and it can be restricted in order  to achieve a specific legitimate 
goal. However, restriction should be necessary, proportional12 and valid  to achieve a verifiable legitimate goal. 

8  Scott D. Blake Let’s be Reasonable: Fourth Amendment Principles in the Digital Age,7th Circuir review volume 5, Issue 2 spring 
2010; http://www.kentlaw.iit.edu; 25/06/2015.

9  see Gmail Privacy Notice, Gmail; http://mail.google.com/mail/help/privacy.html.
10  U.Di Fabio, Sicherheit in Freiheit (2008)61, Neu  Juristische Wochenschrift 421,422.
11  Michael A. Caloyannides, Mitretek Systems Inc, USA., Digital “Evidence” is Often Evidence of Nothing- pp. 334-340 in Digital 

crime and Forensic Science in Cyberspace/ Panagiotis Kanellis ..[et al.], editor, 2006, 231.
12  Decision of the Constitutional Court of Georgia from04/11/2013,  #503,513, II-61. 
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Within the framework of a personal search, judicial practice and legislation concerning search and sei-
zure of a cell phone, may consider several approaches to carve out a specific principle applicable to new 
technologies:

1.  To introduce subtleties specific to the technology involved [different principles for smartphones] and 
to more basic kind of cell-phones. (for example: special regulations for smart phones and phones with 
basic functions);

2.   To recognize the right for search, seizure and inspection of only a specific type of information13;
3.  Right to seizure of a cell phone, but not a search, before a search warrant can be obtained. The cell 

phones must not be searched without special permission by the court14.

Legislation and judicial practice should envisage special regulations to implement reasonable search of 
cell phones15. On the one hand it implies regulation of the manner in which these devices are searched for 
evidence of a crime and on the other hand – it implies clear definition of standard of proof for search, that 
will meet the requirements of reasonableness and legal clarity. 

Reasonableness of the search represents the corner-stone of the constitutional guarantee for the inviola-
bility of private life. However, to draw a distinct line or watershed between reasonableness and unrea-
sonableness is not that simple. The reasonableness of a search is assessed through the test of totality of 
circumstances by protecting legitimate public interest and intervention in the inviolability of private life16 on 
the grounds of proportionality.

Reasonableness is used to determine the existence of the right to seize  information carriers, as well as 
the location and limits of the search. In the recent years the reasonableness of search is more frequently 
determined not by the fact of existence of warrant, but  by the conclusive circumstances of the unautho-
rized search and forms of search; Through checking post factum whether the search was reasonable or 
not in the moment of making a decision  to conduct the search, based on the information available to the 
investigator17.

According to Article 121, the Criminal Procedure Code of Georgia, “In case of reasonable suspicion, the 
person who is authorized to apprehend the offender has the right (through the personal search) to seize 
any item, document, substance or other objects containing relevant  information for the case, which are 
found on the clothes of a person, with him/her or in the means of transport, on the body or in the body”.

13  The above-mentioned factor was considered by the court in the case US v Abel Florez-Lopez where it was mentioned that 
the search of Dialing history in the cell phone does not represent such intensity of intervention into the privacy which requires 
warrantof the court.

14  See. The Supreme Court of Florida  enacted the following difference. in , Small Wood v Florida, No SC11-1130. 
15  J. Nasseri, the Digital and Internet age meets the Law of Search and Seizure’ as the SCC clarifies the law on Search warrants 

and computers in R v. Vu, Canadian Appeals Monitor, 19/11/2013.
16 see Stefan Trechsle, Human Rights in Criminal Proceedings, 2009, 494. 
17 Robert M. Bloom, Mark S. Brodin, Criminal Procedure: The Constitution and the Police, 6th ed. 2010, 12.
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According to Article 121, part II, “If there is a reasonable suspicion that the detainee has a gun or is going 
to get rid of the incriminating evidence, the authorized person has the right to conduct search, according to 
this Code, without the warrant  and it should be mentioned in the detention protocol”.

Thus, the Criminal Procedure Code of Georgia [hereafter “CPC”] allows seizure of significant objects  
through the personal search, however  selection of forms of  personal search is connected to exigent cir-
cumstances.  The legislation defines the concept of exigent circumstances. According to the CPC exigent 
circumstances exists when: 1. the detainee is armed; or 2. the detainee is going to get rid of the evidence. 
However, legislations does not define whether search and seizure of personal computers, Ipads and cell 
phones is allowed, as well as does not clarify what procedures must be proceeded to conduct the search 
of specific hardware [CPC does not have any special regulation]. 

Article 121 of the CPC envisages the rights of the searcher to seizure the cell phone; however, it is not 
clear whether  it is allowed to seize the cell phone immediately after its discovery or after  clarification 
of its importance  for the case through the inspection of its content; what does the inspection mean and 
whether it is allowed to inspect the phone? Does inspection mean checking by external peculiarities-color, 
model, depreciation condition, location or survey of its content?

CPC envisages possibility of seizure of objects detected during the personal search: 1. through the per-
sonal search and thus specifying the ways of quest for objects; 2. only if the objects are important for the 
case. However, CPC  does not indicate the level of importance of the object to the case and therefore 
allows to seize any object found  in the hand luggage. Although the Article refers to the reasonable suspi-
cion, the reasonable suspicion  refers to the grounds of exigent circumstances and not to the importance 
of the object for the case.  Herewith, it does not provide either a method to define the importance or 
clear indication whether to conduct the search of the cell phone or not; it is unclear in case of detection 
of a cell phone during the personal search the phone is subject to withdrawal in any case according to its 
above-mentioned external peculiarities or, according to reasonable suspicion doctrine, the officer [ who 
is authorized for detention], must define the importance of the object on the spot and therefore he/she is 
entitled to inspect the content of the phone. Bearing in mind the specifics of the cell phone it is not always 
clear whether is it possible to conduct inspection of the devices  and where is the boundary between the 
inspection and search? 

According to Article 125, part I of the CPC,  party is entitled to inspect the crime scene, storage and/or 
parking place, any premises ,body, document or any other objects containing any relevant information 
in order to determine the trace of crime, to detect material /”real” evidence, to determine the situation 
of the event and other circumstances important to the criminal case. However the purpose of the search 
is to detect and seize any substance, document, any other object containing important information for 
the case. Therefore, when it is possible to disclose relevant objects through frisk, without opening any 
closed container and withdrawal of  object  it is inspection. Accordingly, survey of the content of the cell 
phone, with the aim to detect important information for the case [notwithstanding the narrow-specific 
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types or formats of the information], represents the search for the purposes of the Criminal Procedure 
Code of Georgia,].

International practice is not homogeneous towards the interpretation of exigent circumstances and regard-
ing the permissible time limits between the search and seizure of cell phones. According to some courts, in 
case of detention, the seizure of existent objects in direct use by the detainee or the objects in the area of 
direct access is permitted with the purpose of safety of society or prevention of destruction of evidence18. 
According to the other part of the court the above-mentioned objects must be divided into following 
groups: 1. the objects which are obviously associated with the detainee and in the exclusive control of the 
detainee; and 2. the objects which are free from the control of accused person (e.g. cargo/luggage). Ac-
cording to this approach, as soon as the objects are withdrawn from the  exclusive control of the detainee 
(he/she  would not have any possibility to access above-mentioned objects  in order to destroy evidence 
or gun) - unauthorized search of these objects would not be justified under the Article 121 of the CPC19. 

In some cases, the court expands the right of the police officer (who is authorized to arrest the offender) 
and entitles him/her to conduct the personal search despite the existence of the threat of using a gun or 
destroying evidences. When the detention is legal, additional reasoning for lawfulness of the personal 
search is not required. However, this approach was denied by the number of courts20. 

 SEARCH OF THE ARMED  DETAINEE

During detention an accused person may attempt to resist the officer [authorized for detention] with arms  
and use any kind of weapon or object available to him/her in a reachable  distance. The above mentioned 
exclusion allows to conduct a personal search of the detainee and the space around without ex ante per-
mission of the court. The basic prerequisite to conduct such kind of search is the lawfulness of detention, 
i.e. existence of reasonable grounds for believing that the person arrested has committed the crime and  a 
real threat of armed resistance exists. However detention should precede the search operation, as in such 
cases, the detention itself represents one of the preconditions for conducting  search without warrant21. 

The officer should take an immediate ad hoc decision with regard to determine where and how to conduct 
a search  of the detainee. Considering that “a personal search presents a response to crime, mechanism 
for crime prevention and its timely suppression , ...it’s quite difficult to pre-determine all presumable circum-
stances considered within the law that may become the ground for suspicion. The person with respective 
authority makes a decision based on the assessment of the current situation and factual circumstances, 

18 See for example, U.S. v Robinson, 414 U.S. 218[1973]; U.S. v Finley – 5th Cir. – in Orso, Matthew E. [2009] cellular the New 
Frontier of Fourth Amendment Phones Warrantless Searches and Jurisprudence. Santa Clara Law Review 50; 183-224.

19 See for example: – U.S. v Chadwick, 433 U.S.1 [1977]; U.S. v Park 2007 WL 1521573.
20  Robert M. Bloom Mark S. Brodin, Criminal Procedure: The Constitution and the Police, 6th ed. 2010,145. 
21  Ibid.,143.
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including the evaluation of the circumstances related to the crime, his/her own intuition, experience and 
legal norms. The grounds for suspicion may differ in a different environment. Consequently, the formation 
of assumption is related to the subjective assessment of objectively existed l circumstances22”. Interference 
into the freedom and security of a person should not be based on the subjective feeling, presentiment or 
intuition. The assumption should be based on such a fact, circumstance or combination of the both, which 
may convince an impartial observer in the reasonableness of the  suspicion”23.

The digital data, stored in a cell phone, cannot be used as a weapon to injure an officer as the data stored in 
a cell phone cannot inflict any damage to anybody. The police officer may carefully examine a cell phone 
to make sure there is no possibility to use it as a weapon (e.g. whether a sharp object is placed between the 
phone corpus and the battery or between the cell phone and so called “case” the. The opinion, that the ex-
amination of the content of a cell phone may warn the police officer (a person who implements detention) 
about a presumable attack from the detainee’s accomplices, is not relevant if this threat is not considered 
and assessed on the ground of individual circumstances of a certain case. 

The cell phone is qualitatively and quantatively different from all the other items that  a detainee may have 
with. The capabilities of modern smart phones are practically unlimited. Prior to cell phones, a personal 
search was considered as a limited interference within the person’s private life and implied a physical 
search as a rule. Cell phones may store millions of pages, thousands of photos or hundreds of videos. Ear-
lier, the officer might accidentally encounter a person’s private dairy, while today 90% of the population 
keeps digital record of almost every aspect of their private life in the cell phones.

In United States v Robinson24 the Court pointed out that the threat of  destruction of evidence or/and  phys-
ical damage to an officer are inherent in any  detention  and therefore personal search without warrant is 
justified even, when there is no clearly identified threat of destruction of the evidence or  safety of a police 
officer25.

Any non-identified physical object may constitute a potential threat of damage, regardless how small it 
is. For instance, in Robinson’s case the police officer pointed out, that he did not know what was there in 
the cigarette box, however, he knew that it was not a cigarette for sure. The aforementioned threat does 
not exist in case of a cell phone, as a police officer exactly knows what may there be – digital data and 
correspondingly, when  security of a cell phone against any physical damage is ensured, the data stored in 
the phone cannot constitute a physical threat to an officer or any other person. Later on, the court rejected 
Robinson’s test with reference to cell phones. Having evaluated the intensity of the interference into the 
privacy of a detainee through the search of cell phone data on the one hand and legitimate public interest 
on the other, the court noted, that the balance of interests justifies a physical personal/private search in the 

22 Decision of the Constitutional Court of Georgia from 04/11/2013;  # 503-513, II-27  
23 Ibid. II-28
24 414 U.S. 218
25 Compare Chimel v. California (395 U.S.752); Arizona v. Gant (556, U.S. 332)
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course of detention, however the intervention is obviously disproportional and inflicts much more damage   
in case of search of the cell phone  data.

The search of a mobile phone constitutes a threat of an unjustified, disproportional and uncontrolled inter-
vention in a person’s privacy on the one hand and destruction of significant digital evidence on the other.

Article 121 of CPCforesees possibility to seize the significant for the case information during the personal 
search, but it is not clearly defined whether search or inspection of those objects is allowed on a spot. In the 
meantime, since only those objects can be seized which are significant for the case  the officer can usually 
determine the aforementioned in two ways: 1. when the significance of the information carrier/object is 
being determined through the examination of its content – e.g. discovering a body, traces of blood, etc. 
during examination of a vehicle. However, whether seize of mobile phone [based on the fact of their dis-
closure] is allowed is unclear yet, since legislation does not provide any explicit regulation with reference 
to cell phones; 2. based on the plain view doctrine, when the criminal nature of the objects is obvious, e.g. 
bloody knife, a firearm without a license for its possession, etc.

 For its part, the use of plain view doctrine considers several preconditions:
 The office must be lawfully located in a place;
 He/she should conduct examination of the electronic devices and should have a lawful right of  access 

to the mentioned object;
 The incriminating character of the information in the plain view must be “immediately apparent” – 

should be obvious from the very beginning and should not require verification whether the carrier of 
the information is incriminating by nature or not.

Based on the above mentioned, while making a decision  upon a seizure of a cell phone, an officer should 
either: 1. examine the content  (images, message, contacts, etc.) of a cell phone in order to determine rele-
vance of the information for the case; or 2. Seize the detainees’ cell phone in every case. In the later case 
he/she is obliged to prove the necessity of a seizure of a cell phone, as Article 112 allows seizure of only 
those objects which may be significant for the investigation.

Despite the fact, that the legislation allows  seizure of the objects in the possession of the arrested/ de-
tained person during  a personal search, as well as  search of a space under immediate control of the 
detainee, it should not include an immediate search of a seized  cell phone in order to discover  significant 
information, or the trace of the crime. Therefore,  search of a personal computer, laptop, palmtop, electron-
ic organizer for the purpose of detecting and withdrawing information stored, requires a search warrant ; 
however, all mentioned objects, zip disk, or any other information carrier may be seized without warrant 
as a result of a search26.

26 Marjie T. Britz, Computer Forensics and Cyber Crime- an introduction, 3rd ed., 2013, Pearson, 244.
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Based on the obligation to protect ones’ privacy and personal data an officer should not have the right to 
search the content of the seized cell phones without warrant.

2.  A threat of destruction of evidence – even  when the inviolability of a cell phone is physically ensured, 
the information stored in cell phones still remains in a vulnerable position, because there is always a possi-
bility to overwrite or destroy it. Specifically, if the attempt, to destroy the evidence, as a rule is connected to 
the accused, who, while in detention, tries to get rid of the demonstrative evidence, in case of a cell phone, 
aforementioned evidence may be destroyed even without participation of the accused or against his/her 
will. For example, depending on the memory volume of a phone, a large number of incoming calls may 
delete the information about earlier made incoming and outgoing calls significant for the case, messages 
and even the program for deleting information may be switched on.  

In United States v Bradley27, the court noted, that it seems suspicious when the owner keeps an easily de-
stroyable piece of evidence in his/her possession, while he is aware, that the law enforcement agencies 
strive to obtain a search warrant regarding his/her property. The States’ interest to ensure the protection 
of evidence against destruction is especially high when it comes to digital evidence, because it is ephemer-
al and easily destroyable as well. The owners have much higher interest for privacy with computer gadgets 
rather than with closed containers, such as a suitcase for instance or a trunk.

Today, specialized computer programs enable consumers to ensure protection of the stored data in their 
personal computers and cell phones against external intervention, e.g. by switch off the device and de-
stroying the stored data, blocking it, etc28.

The information stored in a cell phone may appear sensitive in case of two types of damages: 1. over-
write- when a cell phone, connected to the network, receives a signal which deletes all the existed data 
in the phone. For instance, when a third person sends a “delete” signal to the phone, or when the phone is 
programmed in such a way, that on leaving/entering a certain area, it automatically deletes all the existed 
data (so called “geographical fence”)29. 2. Data encoding- some of the modern smart phones, also provide 
complex encoding programs, together with a password, in order to ensure data protection (e.g. encoding 
through a fingerprint or biometrical identification – scanning eyes, face, etc.), which makes it practically 
impossible to unlock the cell phone without a password. It is less presumable that the cell phones, equipped 
with such protective system, may appear unlocked during a personal search or detention. As a rule, cell 
phones are either automatically blocked after a short time (approximately 1 minute) in a passive mode or 
with mechanical intervention by pressing  appropriate button.

27  2012 WL 2580807[6thCir 2012].
28  Marjie T. Britz, Computer Forensics and Cyber Crime- an introduction, 3rd ed. 2013, Pearson.
29  See Deptartment of Commerce, National Institute of Standards and Technology. R. Ayers, S. Brothers & W. Jansen, Guidelines 

on Mobile Device Forensics (Draft) 29, 31 (SP 800-101 rev. 1, Sep. 2013).

LALI PAPIASHVILI



79

Information, stored in the phone, may be deleted mechanically through launching so-called “clean-up” pro-
gram at any time from the moment a person expects detention or until  completion of the search operation, 
which may take several hours (e.g. from frisk till  his/her arrest). A person conducting detention may lack 
the possibility of immediate search of the seized cell phone.  

Even in case of a seizure of an unblocked cell phone, an officer may lack possibility to conduct immediate 
search of the phone before it is blocked. In spite of this fact, investigative body may prevent the aforemen-
tioned threats by disconnect the phone from network (e.g. turn off the phone and/or remove the battery), 
and automatic blockage of the phone may be avoided by placing it in so-called “faraday bag”30 which 
isolates phone from radio waves (a faraday bag is an aluminum bag, which is cheap, easy to use, light and 
widely used in the USA).

A search of a cell phone and extracting last incoming calls  by a police officer may be justified in view of 
a limited capacity of a cell phone to store call history [information about incoming and outgoing calls]...
Such action is implemented only for the reason, that incoming calls, later on, may erase all the information 
about already existed calls31...In such circumstances, an officer had the right to  search  the phone memory 
immediate in order to avoid the destruction of the evidence32. However, aforementioned approach is a 
doubtful/controversial, whereas, there is a real threat of an overwriting of the information about incoming 
calls, the investigative body has the opportunity to request the same information from   mobile operators In 
that case  threat of concealing, deleting or destroying the information is excluded. Hence, despite the fact, 
that digital evidence is easily destroyable, its seizure without a search warrant is admissible only in exigent 
circumstances. Correspondingly, seizure of a cell phone, Ipad or a personal computer during a personal 
search  may be justified by exigent circumstances, however, the examination of the content or search  them 
is illegal, as there is no real threat of destruction of  evidence33.

In case of reasonable suspicion  that the program for deleting the stored information may be automatically 
activated in an accused persons’ mobile phone, search may be conducted based on the exigent circum-
stances. However, existence of an exigent circumstances  should be assessed by totally of the individual 
circumstances of the case and therefore possibility to conduct search of a cell phone without warrant in 
each and every case is excluded.  The exigent circumstances  may exist with respect to the need for protec-
tion of the information within the cell phone, when it will not be possible to obtain it from any other sources  
in the future or it will relate to unreasonable efforts.

In According to the Supreme Court of Ohio, cell phones contain  contact information and in this respect, 
they are like phone books the search of which are admissible during the detention of a person, the cell 

30 Deptartmentof Justice, National Institute of Justice, Electronic Crime Scene Investigation: A guide for First Responders 14, 32 
[2nd ed. April 2008].

31  U.S. v Parada, 289 f. Supp. 2d 1291, 1303 (D. Kan., 2003).
32  Ib. United States v Parada; see also: U.S. v Zamora, 2006 WL 418390; U.S. v. Young 2006 WL 1302667.
33  Marjie T. Britz, Computer Forensics and Cyber Crime- an introduction, 3rd ed., 2013, Pearson.
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phones also combine some computer functions. They can store/send a large volume of information in 
various forms. However, they are significantly different from personal computers by a number of options 
and scale. Thanks to their capacity to store/send large amount of information, people  have a higher ex-
pectation of privacy with respect to the contents of cell phones. Consequently, a seizure of a mobile phone 
as a result of a personal search during detention prevents potential evidences from damage or destruction. 
Correspondingly, there is no necessity of an immediate search and therefore investigative bodies should 
obtain a warrant to  search  a cell phone34.

A different approach is also questionable, according to which, as an officer is authorized to examine a 
phone book of a person in the course of detention, he/she should also have the right to switch on the mo-
bile phone in order to identify a person’s number and examine the contact details stored in the phone35. The 
aforementioned constitutes a “minimum” intervention into private life, which is justified by the proportion-
ality test and therefore the results may be used for further investigative purposes (e.g.  information about  
incoming and outgoing  calls, etc.), but  a more large-scale intervention may not be justified.

In Riley v California36, a stop of a person for violating  traffic safety rules  led to his arrest   with a charges  
in illegal purchase, storage and possession of weapon. The police officer took out a cell phone from the 
detainee’s pocket, examined it and discovered gang-related terminology. Later on (after two hours), the 
phone was examined by the investigator who had been specialized in  the cases of  gangs. The detainee 
was accused on the ground of discovered video and photo material as well. The detainee challenged the 
admissibility of the evidence; nevertheless,  the court rejected the motion.

In United States v Wurie37, a person was detained after police officer had witnessed his illegal trade of 
narcotic substance. At the police station, the police officer seized a detainee’s cell phone and found sev-
eral incoming calls from the same number under a headline  – ”my house”. The investigator extracted the 
number, identified its location and considering that the mentioned address would be the detainee’s apart-
ment, obtained a search warrant for the apartment. The search of the apartment, resulted in a seizure of 
narcotic substance, a firearm, ammunition and money. Later on, the detainee challenged the admissibility of 
the seized evidences pointing out that the search had been conducted on the ground of illegally obtained 
information from the cell phone. The court dismissed this petition. 

The use of new technology raises new questions about permissible limits of State’ intervention into  a priva-
cy38. Nowadays, the investigation have enough technical capabilities to neutralizing the aforementioned 
threats, including preventing blockage of a phone. Hence  those circumstance does not constitute enough 

34  See. State v Smith 920, N.E.2d 949[Ohio 2009].
35  See.United States v Flores-Lopez, 670 f.3d 803 [7th Cir. 2012].
36 Riley v California  #13-132, 25/06/2014, Supreme Court of the USA.
37  United States v Wurie, #13-212. 25/06/2014. United States v . Wuriereferstolod-stylephones, so-called flipphones, and 

Riley v California refers to modern mobile phones.
38  Marc L. Miller, Ronald F.Wright, Criminal Procedure, 4thed., 2011, 455.
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and valid justification for intervention into  privacy.  Considering, that the personal information uploaded in 
a cell  phone is, also uploaded on the servers, it once again indicates, that there is no necessity to conduct 
warrantless search of a cell phone. Even if the information is deleted from the phone there is always a 
possibility to restore it. In addition, it is almost impossible to exercise control over framework of a search of 
a cell phone. However, if an officer conducts search of a phone in accordance with the established  stan-
dards, then he/she may also with the same  success conduct  search based on a warrant through seizure 
of a  phone and preserving status quo of the stored information. If the purpose of a warrantless  search is 
to browse in order to find any information significant for the case, when an officer has no reasonable sus-
picion whether such information exists in a phone and where to find it  ,intervention into the right to  privacy  
is far beyond the constitutional standard of proportionality.

There may be three types of approaches regarding the legal regulation of the framework of warrant-
less search of cell phones:

1. Authorization of a search of a detainee’s cell phone, when there is a reasonable assumption that the cell 
phone contains incriminating or significant evidence related to the case- in case of such an approach, 
there will not be any limitation at all and a large-scale search of a cell phone would be permissible in 
respect of any detention.

2. Restriction of a search to only certain type of information-information that would be relevant to either 
the detainee’s identification or for the safety of the officer. 

3. Use of analogy and admissibility of a search of the information stored in a cell phone when the same 
information could be obtained by the officer  from old-fashioned pre-digital cell phones. In this case, a 
police officer may conduct a search and examine a good deal of information within the phone – despite 
the fact, that ordinarily, a person does not carry such a high volume of information with him/her as a 
rule. The courts will face the challenge to determine which of the files are comparable with physical 
records; does an e-mail represent an analogue of a letter? It is questionable and unclear  how investi-
gators can make decisions prior to a search  and how the court will exercise effective control.

In a recent years it is highly debated in a  scientific and juridical literature as well as  legal practice whether  
police officer should be entitled to search  those areas of a cell phone where it is reasonably assumed e to 
find information related to a detained person,  crime under investigation, or officer’s safety. From my point 
of view, this approach is less realistic, as the ability to hide/mislabel and bury information is quite simple 
on the one hand, and on the other, due to a large volume of information, it will be extremely difficult for the 
officer to discover where and what kind of significant  information for the case, may be  hidden (in images, 
messages, memos, e-mail box, documents, “messenger” of social networks, etc.) in the phone. 

Even  if an officer, is granted authority to examine the history of telephone communication  on the ground 
of reasonable assumption that, the information about old calls might be destroyed, the aforementioned 
approach seems not to be correct since the history of implemented telephone communication activities 
include much more information than  simply a phone number – e.g. attention should be paid to headlines of 
phone numbers, the category where they are located, contact frequency, time, duration, etc.

SEARCH AND SEIZURE OF CELL PHONES: PRIVACY ISSUES



82

If a search of a cell phone during the personal search, related to detention, will be connected to the type 
of the phone and/or its’ software programs, problems will still arise.  Is a police officer allowed to conduct 
a search of a cell phone with limited software and simplified functions, such as Fitbit (which determines the 
number of steps taken by the owner)? For example, when the accused claims, that on the day of murder 
he/she was at home all day long, and the police want to check the phone in order to verify whether the 
accused had walked several kilometers that day or not, will it be an unlawful search or is it lawful to con-
duct a search of a cell phone for the purpose of verification of information?

The information stored within a phone does not enjoy immunity and is not inviolable, but  it is necessary to 
have judicial control over search limits in order to prevent a willful and excessive intervention within one of 
the most protected  areas of the right to privacy.

The fields provided within the context of criminal procedures, first of all, include communication by any 
technical means39. Exchange of information and especially sharing personal experience and feelings are 
the most significant expressions of human dignity and deeply personal matter.

In the absolutely protected core space of a private life, the free personal development  includes possibil-
ity to express his/her inner processes – perceptions, feelings, extremely personal beliefs and experienc-
es40. For the inviolability of private life it is exceptionally important not to make information, stored in pri-
vate dairies, personal computers and cell phones, available for the investigation (e.g. opinions expressed 
through private e-mails or in closed groups of a social network). Everyone should have the right to have 
and keep his opinions, thoughts and personal experiences without fear that their records will  be used as 
evidence one day41.

Communication through messages is so widely spread today, that certain people may consider it as an 
essential mean or a necessary tool for self-expression and even self-identification, which more and more 
reinforces the expectation to stay in privacy42.

The Constitution does not forbid the use of messages/e-mails and any kind of records as evidence in 
criminal proceedings. The placing a record  in a cell phone/personal computer/diary does not put the in-
formation in an absolutely protected area and does not exclude the possibility of access to it for the state43. 
If there is a reasonable suspicion, that a record may refer to a crime and it may help to solve it, the constitu-
tion does not forbid its use as an evidence within criminal proceedings. However, maximum restraint should 
be shown while getting acquainted with such records44.

39  Stefan Trechsel, Human Rights in Criminal Proceedings 2009, 567.
40 J.Schwabe, decisions of the German Federal Constitutional Court2011, 242.
41 BVerfGEa.a.O.; LG Aschaffeoltera.a.O.
42  HannibalTravis[ ed.] CyberspaceLaw, pg. 239.
43  Decision of the German Federal Constitutional Court [BVerfGE] 6, 32 <41>; 54, 143 <146>so-called „established practice”.
44  Decision of the German Federal Constitutional Court17.11.2007 2 BvR 518/07; BVerfGE 80, 367 374).
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The aforementioned, first of all, refers to information stored in cell phones. Despite the existence of a large 
volume of digital information, people have created a phenomenon of a digital life, and the information 
existed earlier in physical form converted to digital format. Instead of keeping images, video files, cor-
respondence and personal data in physical format, people store them in digital format45. Modern-day 
computer technologies offer a great possibility to create unlimited number of files, images and documents. 
Social networking website, “Facebook” for instance, stores 40 billion images of users46. A big part of this 
information may be available for other people also through social networks, while the second part of it 
may be stored under various types of encryption. 

A cell phone stores private information that its owner does not want to share with others. Since personal 
computers may have intimate/private information stored, computers should be considered in the same 
category as other personal objects, in respect of which there is a high expectation of privacy47. All the 
above mentioned makes smart phones, (as well as PCs and tablets) a source of information for investigation 
and indicates the necessity to limit access of law enforcement agencies to them with a strict judicial control. 

Within modern-day technology, arbitrary search of cell phones by officers on the ground of legitimate 
protection of public interest creates risk of disappearance of the right for even a minimum privacy48. 
Hence, authorization of an officer, to seize a cell phone during detention till o gaining a search warrant on 
condition of its postponement49, makes detainee’s ownership interests limited, but protects more valuable – 
the right for  private life and ensures maintenance of demand for proportional interference within the right.

 CONCLUSION

For the majority of people, a cell phone is the most private sphere the search of which is considered as 
interference with much higher intensity within private life in comparison with the search of purse/wallet, 
hand-bag or other types of hand luggage. Consequently, on conducting personal search, appealing that 
an officer wields the right to conduct search of hand luggage, is not correct. 

Legislation should balance three major virtues: needs of law enforcement, inviolability of privacy, and tech-
nological challenges50. Despite the importance of information stored in a cell phone for the investigation, 
an officer should not have access to the whole information stored in the phone only because the detainee 
had a cell phone with him during detention. Otherwise, for ensuring the inviolability of the information 

45  Rayming Chang, Why the Plain View Doctrine Should Not Apply to Digital Evidence, 12 SUFFOLK J. Trial&App. Advoc. 31, 
35(2007).

46  See. Data, Data Everywhere, The Economist. Feb. 25, 2010.
47  See. UnitedStates v Andrus 488 F.3d 711,718[10th Cir. 2007].
48  Marjie T. Britz, ComputerForensics and Cyber Crime, 3rd ed., 2013, Pearson, 247.
49  See. United State v Bradley , 2012 WL 2580807[6thCir 2012].
50  Marjie T. Britz, Computer Forensics and Cyber Crime- an introduction, 3rded., 2013, 254. 
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stored in a phone, a person will have to leave the phone at home, which is practically unimaginable con-
sidering the modern way of life.  

The fact, that a modern technological progress enables us to have overwhelming information stored in a 
cell phone constantly with us, does not imply that, this information should have a lower standard of protec-
tion rather than the information stored at home/at work or other institutions (e.g. in bank, and on the other 
hand messages about implemented financial transactions and balance). The guarantee for inviolability of 
privacy protects the information and not information carrier. Consequently, it protects not a sheet of paper 
or electronic carrier, but the information stored there. Therefore, the examination of information or/and its 
content limits the right for privacy even when the information carrier itself is not seized.

Legislation and judicial practice should envisage a special regulation regarding a reasonable implementa-
tion of search of cell phones51, which implies the regulation of search procedures of cell phones on the one 
hand, and thorough and clear definition of the Standard of Proof for conducting a cell phone search on 
the other, that will meet the Reasonableness and Legal Certainty Standard; inadmissibility of search of cell 
phones for the purposes of investigation of petty crimes and other minor offenses; the right only to seize a 
cell phone detected while conducting the personal search without the search of the content of a cell phone 
and should set a reasonable term for conducting a cell phone search on the bases of a search warrant.

The bounding nature of the court’s decision ensures the standards of minimization and necessity of inter-
vention into private life of an owner of cell phone and third persons as well as prevention of arbitrary 
access to private information.

Hence, legislation regulating detention and personal search do not inspire much confidence where safe-
guarding privacy is concern. In the absence of specific legislation the application of old standards creates 
a risk and possibility of unreasonable intrusion into a private life of a person. 

The specific character and diversity of information stored within cell phones indicates the necessity to 
establish higher standards for search of digital carriers and protection of privacy from unreasonable in-
tervention.

51 J.Nasseri, the Digital and Internet age meets the Law of Search and Seizure’ as the SCC clarifies the law on Search warrants 
and computers in R v. Vu, Canadian Appeals Monitor, 19/11/201.
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 I. METHODOLOGICAL BASICS

When comparing different legal systems the first step is to decide on a methodological approach1. This is 
not only desirable because the comparison should have a logical structure; it is also important to achieve at 
least a certain degree of congruence with methods other authors have used (or are using) since otherwise 
the process of comparative legal research could not even compare the results within itself.

Taking this into consideration, this article is based on the principle of functionality which throughout 
scientific discourse has proven to be the preferred method used in comparative law 2. This means that as 
long as legal forms or creations fulfil the same function in law, they are prima facie comparable3. In other 

METHODOLOGY OF COMPARATIVE LAW IN PRACTICE

Prof. Dr. Dr. h.c. WOLFGANG BABECK JULIAN ERFRUT, L.L.M. Welington Dr. BJÖRN STEINRÖTTER *
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THE PRESIDENT AND THE PRIME MINISTER OF GEORGIA 
COMPARED TO FRANCE AND GERMANY

An international conference dealing with the new Georgian constitutional system was held on the 22nd of 
October 2014 in Tbilisi. The main goal of the conference was to establish how the constitutional reform 
of 2010 could be classified in terms of constitutional theory and its practical application and furthermore 
to clarify what roles and responsibilities are henceforth bestowed upon the Georgian president. The 
following will first provide an overview of the methodology of comparative law (I.) and then focus on 
the current situation in Georgia (II.). Furthermore, the distribution of powers in France will be described 
comprehensively (III.), bearing in mind its Georgian counterpart and drawing conclusions from this 
system. This article will then conclude with a comparison to the German constitution (IV.) after which the 
research results will be summarised in several theses (V.). 

*  The author Babeck practices law in Germany and is a solicitor in England and Wales as well as New South Wales (Australia). 
He also is adjunct professor at Bond University, Robina (Australia) and an honorary doctorate by Ilia State University. The 
authors Erfurth and Steinrötter, now akademischer Rat at Leibniz University of Hannover, were Rechtsreferendare at the time 
of completion of this article in Berlin and Sydney. They are grateful to Kirsten Leube for the thorough review of the translation.

1 In the following “comparative law” is understood as the discipline aiming at describing foreign law from a national point of 
view bearing in mind a national recipient; see v. Hoecke, EUI Working Paper LAW no. 2002/13, p. 1.

2 Voicing criticism in this regard: Platsas, Electronic Journal of Comparative Law, vol. 12.3 (December 2008).
3 Zweigert/Kötz, Einführung in die Rechtsvergleichung, Tübingen, Mohr Siebeck, 3rd ed., 1996, pp. 33.
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words, the focus under functionality is on how foreign law operates with respect to the specific area of 
law in question; in this context, the formal (legal) requirements of the different legal systems become less 
important.

One main question – especially in the field of constitutional law – that usually arises is whether aside from 
the legal aspects other parameters, such as the historical, political, sociological, cultural and economic 
background, should be taken into consideration4. In the authors’ opinion such an approach is imperative for 
a true understanding of the foreign legal order in spite of epistemological hurdles that naturally arise for a 
lawyer acting in an interdisciplinary field5. 

This approach will be taken into account in the following by making reference to sources of political 
sciences and taking these into consideration in the overall assessment. 

 II. DEVELOPMENTS AND INITIAL POSITION IN GEORGIA 

From a constitutionally historical point of view it is relevant not only to take the wording of the Constitution 
itself into consideration, but to remember that throughout the past quarter of a century the Georgian 
President took an active role in state policy rather than act as a neutral arbiter6. The Constitution7 that 
entered into force in 2013 undoubtedly aimed at generating a shift from the president’s monopoly of 
power to strengthening the political powers of parliament and the government8. This conclusion will be 
kept in mind throughout the following interpretation (the constitution’s genesis being one of the sources of 
interpretation).

Nonetheless, the question arises how far-reaching this shift in powers was meant to be. Even amongst 
high-ranking functionaries of the new constitutional system opinions differ in this regard. Views vary 
concerning the exact interpretation of competencies in general and in their practical application as well as 
concerning the overarching question how the Georgian system should be qualified – as a parliamentarian, 
semi-presidential system or as a mixture of both systems. Most importantly though, apart from the actual 
wording of the Constitution, is to establish the practical application of the reformed Georgian Constitution. 
The Constitution in itself is naturally incomplete in this regard and thus covenants and gentlemen’s agreement 

4 For further reference see: Smith, Bond Law Review, Vol. 15 (2003), Iss. 2, Art. 5, p. 20, 21.
5 One example for legal norms that can only truly be understood in an economic context is that of the banking regulations that 

were instated in the aftermath of the recent worldwide financial and government debt crisis; for such criteria see: Babeck, 
Forum Recht, 4/2002; Gaul, in: Christian Boulanger (ed.), Recht in der Transformation. Rechts- und Verfassungswandel in 
Mittel- und Osteuropa, Wiss.-Verl., 2002, pp. 63-84.

6 Kobakhidze, Challenging Aspects of Georgia’s New Constitutional System, as stated at the conference in Tbilisi on the 22nd 
of October 2014.

7 For further information on the reform process: Babeck/Fish/Reichenbecher, Rewriting a Constitution: Georgias’s shift to-
wards Europe, 2012.

8 Explicitly in this regard: Kobakhidze, Challenging Aspects of Georgia’s New Constitutional System.
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will be consulted to fill in the gaps. The implementation will require a constructive dialog between the 
responsible constitutional bodies9. 

The following legal comparison will try to answer these questions. For the purpose of comparison the 
French and German constitutional systems were chosen, thus a semi-presidential as well as a parliamentary 
system. The Georgian Constitution can be placed somewhere between these two. The practical application 
of the French Constitution reveals that at times it even deviates from the express wording of the Constitution. 
In making reference to the French approach we in no means aim at encouraging Constitutional breaches in 
Georgia. Nonetheless, a look into the evolution of the French Constitution might provide ideas for how the 
responsible constitutional bodies in Georgia together can reach a beneficial and efficient interpretation 
of the Georgian Constitution without having to consult the Constitutional Court. The latter can result in a 
time-consuming and lengthy process paired with legal uncertainty. 

The comparison of the respective Constitutions will take the following approach: First of all, the particularities 
of the French and then the German distribution of powers will be highlighted. Then, functionally similar 
provisions of the Georgian Constitution will be elaborated upon. The reader can find the comparison in 
italics at the end of each section. 

 III. THE FRENCH SEMI-PRESIDENTIAL SYSTEM

 1. Preliminary Notes and Outline of the Constitutional Structure

The 3rd and 4th Republic in France were both parliamentary systems whereas the current political system 
of the 5th Republic – from 1958 – is an example for a “semi-presidential” and “rationalised-parliamentary” 
system. Thus, the Prime Minister as head of state is not elected by parliament, but rather is elected and 
appointed directly by the people. The government as such can be held accountable vis-à-vis the directly 
democratically legitimised parliament. The president on the other hand cannot be held accountable by the 
national assembly; his actions cannot be the object of scrutiny of the Constitutional Court.

The delimitation of competences between the president and the prime minister is often difficult10. This is 
in part due to the fact that some constitutional articles’ wording are ambiguous. Furthermore, the French 
Constitution takes the approach of abstractly circumscribing the different functions which makes a clear 
legal deduction hard. Quite to the contrary, this rather emphasises a certain political philosophy11. This is 
paired with the fact that the actual practical application of the Constitution often varies greatly from the 
explicit wording of the Constitution.

9 Babeck, Lessons from Georgia. A role model for constitutional reform?, p. 73 in Babeck/Fish/Reichenbecher, Rewriting a 
Constitution: Georgia’s shift toward Europe.

10 Knapp/Wright, The Government and Politics of France, Oxon, 5th ed. 2006, p. 136: “institutionalised tension“.
11 Grote, Das Regierungssystem der V. französischen Republik – Verfassungstheorie und -praxis, Baden-Baden, 1995, p. 321.
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Indisputably the French president in general has a considerably strong constitutional role within the 
government and effectively has the decisive position12. At the same time the executive power is considered 
to be headed by a dual leadership, formally a special hierarchy doesn’t exist13. 

In principal it is important to differentiate whether the president and the prime minister are members of the 
same party or not. Before the constitutional reform of 2012 France’s semi-presidential system had a dynamic 
component to it: the distribution of powers between the president and the prime minister depended on the 
parliament’s majority. The prime minister was not directly democratically legitimised, but the fact that the shift 
in powers followed the parliament’s majority made the legitimacy “fresher” (more up-to-date)14. Thus, usually 
the president de facto was the “chief of the parliamentary majority”, whereas in times of cohabitation the 
prime minister was in charge as well. These circumstances were usually not explicitly mentioned publically 
since the expectation existed that the president have a larger influence than the political parties15.

 In times of non-cohabitation (homogenous majorities) the distribution of responsibilities followed a 
practical approach whereas the president was responsible for setting the principle guidelines of foreign 
and internal affairs as well as deciding on the person of the prime minister. Naturally conflicts of interest 
hardly occurred. The president was free to decide which issues of day-to-day politics were important 
enough to ask for his attention16. Since the constitutional reform of 2012 these situations have become 
quite rare.

 In times of political cohabitation (heterogeneous majorities) the president’s powers were limited to 
matters of foreign affairs and defence policy. The prime minister on the other hand was responsible 
for internal affairs, economic policy as well as the decisions on day-to-day politics. The president often 
reinstated a homogenous distribution of party majorities by dissolving the national assembly whenever 
the possibility arose to do so. 

 Historically speaking the Gaullist approach stating that the president in general was in charge of setting 
the general political guidelines and the prime minister was in charge of day-to-day politics did not 
strictly correspond to reality. Moreover, the decisive factor17 whether the president was de facto able 
to expand his powers and able to place “larger” issues on the political agenda lay within the national 
assembly’s party majority18. 

The constitutional reform of 2002 limited the president’s term of office to five years and two terms. This 
alignment to the parliamentary session immensely decreased the possibilities for cohabitation19. For the 
purpose of this article, in the following the situation of non-cohabitation will thus be referred to as the norm. 

12 Hartmann, Westliche Regierungssysteme, Parlamentarismus, präsidentielles und semi-präsidentielles Regierungssystem, 
Wiesbaden, 2nd ed. 2005, p. 181.

13 Grote, p. 322.
14 Knapp/Wright, p. 96.
15 Grote, p. 319.
16 Grote, p. 326, 328.
17 To this end explicitly: Grote, pp. 319; as well as Knapp/Wright, p. 109
18 Formerly the president and the prime minister always belonged to the same (Gaullist) party. Only in 1986 the first situation of 

cohabitation occurred when president Mitterand lost the majority in the national assembly.
19 See Kempf, Das politische System Frankreichs, Wiesbaden, 4th ed. 2007, p. 33
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 2. The Distribution of Competencies between the President and the Prime Minister

Due to his democratic legitimisation the president in France is considered to play a central role under 
Constitution (“republican monarch”)20.

 Georgia: The Georgian President is directly elected by the people as well (Art. 70). This can be seen 
as an indication for extensive political competencies. It must be noted, however, that direct democratic 
legitimacy does not always imply this consequence. This is exemplified by the fact that in 25 EU 
member states the president is freely elected21 in which, however, the president is not always accorded 
a prominent position namely regarding executive powers. 

According to article 20 of the Constitution the prime minister as head of government has his own 
administration. The president on the other hand does not have an equivalent apparatus to implement his 
decisions. He is only supported by a staff of political and administrative advisors whose functions are not 
determined by the Constitution and whose numbers vary according to the functionary in office22.

Under the 5th Republic the prime minister “only” is the “first minister” of or under23 the president. He is not 
anymore the Président du Conseil. In this function he acts as arbiter between the president and the cabinet 
on the one hand and between the president and the majority faction on the other hand. Even though he is 
formally equal to the president he is usually subordinate to the president in practical terms24.

The most important government functions and some of the premier’s competencies are entrenched in articles 
20 to 23 of the constitution. At first glance the constitutional provisions grant the prime minister extensive 
powers. This implies at least an equal distribution of powers between the president and the government, 
including the prime minister25.

Because traditionally the president and prime minister have kept an open and regular discourse in areas 
relating to the prime minister’s more formal rights, e.g. the right of proposal and the consultation rights, so 
far no conflicts of interest have come up in these areas. 

Aside from this however the practical application of the Constitution since de Gaulle has “stood in stark 
contrast to the Constitution”26.27 Methodologically the varying practical application is based on “customary 
constitutional law”28.

20 Schild, Der französische Präsident, Verkörperung einer zentralistischen politischen Macht, 2013.
21 See Kobakhidze, Challenging Aspects of Georgia’s New Constitutional System.
22 Grote, p. 218.
23 This is the expression used by Kempf, p. 50; p. 85: “a medieval relationship“; Grote, p. 302: “the second man in the state and 

the first man in government”
24 Grote, p. 326: “Similar to military command structures.“.
25 Grote, p. 323 et. seq. even seems to infer a prerogative of the prime minister to set the political guidelines when just analysing 

the semantics of the constitutional provisions.  
26 Grote, p. 325.
27 For further reading on the competencies in particular: Kempf, p. 88 et seq..; Tümmers, Das politische System Frankreichs, Eine 

Einführung, Munich 2006, pp. 90.
28 Grote, p. 334.
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 Georgia: The core provision for the role of the prime minister within the governmental system is article 
79. In paragraph 1 it is clearly stated that the prime minister is the head of government. The government 
in turn is the highest organ of the executive branch according to art. 78 (1). The prime minister is thus 
granted the role as political leader. 

 a) Exercising General Political Influence 

The aforementioned strong role of the President in France does not only result from the direct democratic 
legitimisation but also from a systematic interpretation of the Constitution’s wording itself. While under the 
5th republic the parliament was the first institution to be mentioned in the Constitution, now it is the President 
who is named before all of the other government bodies. 

 Georgia: From a systematic point of view the Georgian Constitution takes a substantially different 
approach than the French Constitution in first of all mentioningthe  parliament as a constitutional body 
followed by a description of the president’s functions. This is nonetheless no systematic indication for 
the fact that the president in Georgia does not have a similarly strong role to play. The Georgian 
Constitution of 1995 and the unmodified succeeding Constitutions undoubtedly took a presidential 
approach even though the parliament was mentioned right at the beginning. 

The French president’s functions are not restricted to such of representation. Moreover, the Constitution 
also grants the president core executive competencies.

Article 529 is the main provision relating to the president’s position within the state stating in general terms 
the president’s main responsibilities and circumscribing his role within the state bodies. This provision 
exemplifies the founding fathers’ endeavours to prevent limiting the president to a mere moral authority as 
it was the case under the 3rd and 4th Republic30.

The president’s role is much more extensive than the wording of article 5 might suggest, according to 
which the president is responsible for ensuring that the Constitution is respected and doesn’t entail a mere 
supervisory function. Article 5 does not merely encompass the president’s competencies, but extends to 
a provision determining the general guidelines the president has to respect in exercising the functions 
granted to him according to article 5 et seq.31 Thus article 5 from a formal point of view does not provide 
the president with a predominant role in the political decision-making process. According to article 5 
the president is responsible for ensuring the constitution is respected and in so far is also bound by the 
constitution. Thus this provision cannot be used to change the constitutional order or the government’s 

29 “The President of the Republic shall ensure due respect for the Constitution. He shall ensure, by his arbitration, the proper func-
tioning of the public authorities and the continuity of the State. He shall be the guarantor of national independence, territorial 
integrity and due respect for Treaties.”

30 Grote, p. 223.
31 Grote, p. 228.
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responsibilities for establishing the political guidelines and conducting political affairs as foreseen in article 
2032. 

Apart from the constitution’s wording and the fact that the president is directly democratically legitimised 
through direct vote by the people, the president’s prominent position stems from the constitutional 
application under de Gaulle which was subsequently continued and was much more extensive than the 
constitutional provisions. 

 Georgia: Article 69 of the Georgian constitution, like article 5 of the French constitution, first of all 
delimits the president’s role and responsibilities in general terms. Pursuant to article 69 the president is 
responsible as head of state for ensuring the functionality of the state bodies and is commander-in-chief. 
Article 73 contains the main provisions for the allocation of competencies to the president. 

Article 20 in conjunction with article 21 (1) sentence 1 provides for the president’s competence for setting 
the general political guidelines. According to these provisions the prime minister is in charge of coordinating 
and ensuring the coherency of government activities and issuing necessary directives to the ministers. 
However these directives are only “politically binding” and are not of a legal-administrative nature33.  

Contrary to the wording of article 21 in reality it is usually the president who issues the “political guidelines 34”. 
He is in charge of presiding over the council of ministers (article 9) which even in times of non-cohabitation 
has practical functions. 

 aa) The Majority in the National Assembly as a Decisive Factor

The exact distribution of powers depends on the parliamentary majorities. The prime minister’s role was 
stronger in times in which the parliament was less cooperative, especially in times of cohabitation. In these 
times his power to issue the political guidelines was almost similar to the president’s and in some areas even 
surmounted his capabilities35. However, this did not hold true for the entire political spectrum. For instance 
in theory it was possible that the prime minister had the ability to successfully contradict the president 
in the important field of internal affairs36. In this regard the president was de facto demoted to a sort of 
“opposition”37. At the same time the governmental system still was a semi-presidential system. Contrary to 
the prime minister in times of a homogenous distribution of party majorities the president always played 
a vital role within the executive branch38. To this end the president had the possibility of dissolving the 
parliament in hopes of obtaining a favourable parliamentary majority39. A call for re-elections did not 

32 Grote, p. 228.
33 Grote, p. 312.
34 Kempf, p. 71; Knapp/Wright, p. 109.
35 Hartmann, p. 183; Kempf, p. 86; Knapp/Wright, p. 107.
36 See Kempf, p. 90. 
37 Vogel, Charakteristika des politischen Systems, 2005; Grote, p. 342 also speaks of a: “privileged role of opposition”.
38 Explicitly: Knapp/Wright, p. 121.
39 Tümmers, p. 85 et seq.
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require a petition with the government40. The “solution” of re-elections was often used in the past, even 
though it was not always successful. Another option seemed to be to discharge the president from his 
functions41. In any case the president remained in charge (at least in form of participation) within his 
domaine réservé42. Since a lot of the president’s acts – and pursuant to article 21(1) sentence 3 their 
implementation – depended on the prime minister’s countersignature, the efficiency of the entire executive 
branch relied on their willingsness to cooperate with each other. This is exempified by the obligation of 
countersignature contained in article 1943. 

The developments since the constitutional reform of 2002 have shown that the situation of cohabitation 
since then have been quite rare. 

 bb) Continuous Prerogatives in the Areas of Foreign Affairs and Defence Policy

The main responsibilities of the president fall within the so-called “domaine réservé“. This term is used to 
describe the president’s prerogatives. The constitution itself merely provides slight indications of this role. It 
would be feasible to deduce an overarching responsibility in the areas of foreign affairs and security policy 
from the president’s role as guarantor of national independence, territorial integrity and due respect for 
international treaties (article 5) as well as his role as commander-in-chief of the armed forces (article 15). 
Moreover, article 52 makes the president responsible for negotiating and ratifying international treaties. 
Nonetheless, this interpretation is put into perspective by provisions containing explicit competencies of 
the government, especially of the prime minister. It should be noted that the right to ratify treaties for 
example, is reserved for the parliament in very important areas, such as trade agreements and treaties 
regarding international organisations, which according to article 53 require a law passed by parliament44.
Even the role as commander-in-chief can be regarded as having more of a symbolic nature. The actual 
decision-making authority lies within the responsibility of the government. Pursuant to article 20 the 
government is responsible for conducting and determining the policy of the nation which encompasses 
the responsibility for the country’s defence policy. Furthermore, in terms of the constitution’s pure wording, 
article 21 clarifies that the prime minister is in charge of national defence and is responsible for the armed 
forces (article 20 (2) in conjunction with article 21 (1) sentence 2). 

In spite of the ambivalent wording of the constitution, in reality the president plays a prominent role in 
the decision-making process concerning matters of foreign affairs and defence policy. For example, 
the president is the one who represents France at international conferences and economic summits45.
Furthermore, pursuant to article 9, the president presides over the council of ministers that negotiates and 
decides on the principle guidelines of France’s defence policy46. Against this background article 21 in 

40 Hartmann, p. 181.
41 See the following remarks.
42 Grote, p. 354.
43 This is highlighted by Kempf, p. 71.
44 Grote, p. 239.
45 Grote, p. 240.
46 Grote, p. 241.
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conjunction with article 15 sentence 2 must be understood as containing the president’s prerogatives only 
insofar as the implementation of already existing decisions in the areas of military and defence policies 
are concerned. Thus, the president only plays a minor role in the deployment of French military forces. The 
president’s actual decision-making monopoly in a conflict concerns military matters and such of defence 
policy, whereas the prime minister’s responsibilities are limited to managing the conflict’s impact on internal 
affairs. 

In any case the presidential prerogative in this area depends to a large extent on the government’s and the 
parliament’s willingness to abstain from exercising their own constitutional rights. This naturally requires a 
homogenous situation, in which the president as well as the majority of the national assembly belong to the 
same political party, which has been the case since the constitutional reform of 2002 and which will be the 
case in the future. 

However, even in times of cohabitation the president remained a prominent political figure in his domaine 
réservé47. Dogmatically this constitutional approach48, which can be traced back to the era of de Gaulle, is 
based on the constitutional provisions making the president commander-in-chief (article 15) and granting 
him a powerful position in the areas of security policy and foreign affairs (see articles 5, 52).

 Georgia: Compared to the French constitution in its “material” application (meaning the way in which 
the constitution is applied in reality), its Georgian counterpart only vests the president with very limited 
competencies in the areas of foreign affairs and defence policy. Quite to the contrary, the main 
responsibilities in these areas fall within the ambit of parliament (article 48), whereas the government 
is responsible for the implementation (article 78 (1)).

 Pursuant to article 69 the president externally represents Georgia in matters of foreign affairs. The 
Georgian constitution explicitly stipulates the president’s prerogative in the area of foreign affairs 
contrary to the French constitution which only indirectly making this provision. However, the role 
as foreign representative cannot be equated to having a general responsibility for foreign affairs. 
Moreover, according to article 48 the parliament is responsible for determining the principle directions 
of foreign and defence policy. The government as the highest executive organ is responsible for their 
implementation according to article 78 (1). Pursuant to article 78 (4) the prime minister and the ministers 
externally represent Georgia within their areas of responsibilities. The president’s representative 
functions in the area of foreign affairs in article 69 are thus especially limited to conducting negotiations 
with other countries/international organisations and concluding international treaties pursuant to the 
prime minister’s countersignature (see article 73(1)(a)). It is contested, whether this responsibility of 
signing international treaties leads to an exclusive responsibility in this domain or whether the prime 
minister can act in this field as well (the wording of article 65(1): “(…) if the treaty is signed by the 

47 See Kempf, p. 66 et seq.: Even though this is not foreseen by the Constitution, a “constitutional cross-party consensus” exists on 
this matter.

48 Vogel, Charakteristika des politischen Systems, 2005.
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President” leaves room for interpretation and can be interpreted meaning that cases exist in which the 
prime minister and not the president acts as signatory. Naturally this is not a mandatory interpretation). 
The president cannot act autonomously in the area of foreign affairs because of the existing obligation 
of a preceding countersignature. This interpretation is highlighted by the aforementioned fact49 that the 
constitutional reform generally had the limitation of the president’s powers in mind50.

In the area of defence policy the question who the “true” commander-in-chief is still needs to be clarified. 
The president’s description as “commander-in-chief” does not necessarily entail that he has this role in 
actual fact. Moreover, in light of the genesis of the constitution it is more likely to assume that this role 
is bestowed upon the prime minister or the defence minister. Especially the role of the “national security 
council” as set out by the constitution and is presided over by the president is still quite unclear. However 
towards the end of 2014 the so-called “State Security and Crisis Management Council” within the 
government’s purview was established.

 b) Further Responsibilities 

Apart from the responsibilities in the area of the domaine réservé the president has numerous explicit 
competencies some of which can be exercised without the prime minister’s or another minister’s 
countersignature (see article 19). These include appointing the prime minister (article 8), dissolving the 
national assembly (article 12) and exercising emergency powers (article 16). All other official acts depend 
on the prime minister’s or the government’s countersignature. The question whether the countersignature 
is a mere formality or actually requires the prime minister’s substantive review, depends mainly on the 
majority within the national assembly. Since 2002 this prerogative has been diminished to a mere formality. 

 aa) Appointing the Prime Minister 

The prime minister is appointed by the president who is generally not bound by any legal constraints (see 
article 8). Even in times of cohabitation it was conceivable that the president had a certain amount of 
discretion mainly regarding the question which person he would appoint from the opposite political camp 
as prime minister51. Even though the prime minister – contrary to the president – is not elected by the 
parliament, he can be held directly accountable since the national assembly has the ability to issue a vote 
of no confidence (this has only happened once in 1962). 

Because of the president’s sole responsibility for appointing the prime minister, the latter almost exclusively 
relies on this confidence bestowed upon him which is not dependent on the parliament’s confidence. This 
is the reason why in the past some prime ministers have waited a long time before asking for a vote of 

49 See II. above.
50 In the aforementioned conference on the new constitutional system Wolfgang Babeck used the term of Georgia’s “super am-

bassador” for the role in foreign affairs.
51 Kempf, p. 48.

WOLFGANG BABECK, JULIAN ERFRUT, BJÖRN STEINRÖTTER



95

confidence52. Yet, in times of cohabitation – becoming highly unlikely due to the reform of 2002 –the 
parliament’s majority approval is decisive53. 

 Georgia: Even though both the French (article 8) and the Georgian Constitution (article 73, paragraph 
1, subparagraph (c)) stipulate the president’s responsibility for appointing the prime minister, this 
prerogative is merely formal because the president is bound by the parliamentary decision (article 80). 
Contrary to this the French president is merely bound politically and not constitutionally. 

 bb) Dismissing the Prime Minister 

A huge discrepancy between the Constitution’s wording and its actual application exists regarding the prime 
minister’s dismissal. Even though article 8 limits the situation of dismissal to the case the prime minister offers his 
resignation (or pursuant to the national assembly’s vote of no confidence, articles 49, 50), in reality the French 
prime ministers resign after having been prompted by the president. In their resignation they even make 
reference to the president’s request 54. In actual practice refusing a request of resignation appears to defy the 
Constitution’s spirit. The presidents probably deduced the de facto possibility of “dismissal” from a sort of actus 
contrarius argumentation in light of the competence of appointing the prime minister. In times of cohabitation a 
resignation could not be expected as long as the prime minister was backed up by a parliamentary majority55. 

 Georgia: According to the Georgian Constitution the president does not have the right to dismiss the 
prime minister. Pursuant to article 81 the prime minister can only be removed from office through a vote 
of no confidence.

 cc)  The Cabinet

The prime minister proposes and appoints the ministers. At the same time he takes into account the president’s 
proposals if he belongs to the same political party. Should this not be the case (cohabitation) the president’s 
proposal – contrary to the wording of articles 20(1), (2) in conjunction with article 21 (1) – takes precedent 
at least concerning the foreign minister and the defense minister56. Thus, contrary to the wording of article 
8, appointing the members of the French cabinet is not a formal act. Moreover, the president has a direct 
influence on the government’s composition and has the power to refuse candidates he doesn’t wish to 
become members of the cabinet. 

 Georgia: Pursuant to article 79(5) the prime minister being the highest member of the executive branch 
has the power to appoint and dismiss the members of the government. This is a significant difference 
compared to the French Constitution.

52 Kempf, p. 48.
53 Grote, p. 298.
54 Grote, p. 246; Tümmers, p. 69; Kempf, p. 54.
55 Kempf, p. 54; Grote, p. 246.
56 Kempf, p. 85 calls it an “idiosyncratic interpretation of the constitution” or “a clear deviation from the constitutional norms”.
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 dd)  Dissolving the Parliament

According to article 12 the president can dissolve the national assembly after having consulted with the 
prime minister and the presidents of the houses of parliament. According to the clear provision of article 
19 the prime minister’s countersignature is not needed for this act. The preceding necessary consultations 
stipulated in article 12 also do not limit the president in his right to dissolve the parliament. The statements 
are solely non-binding in nature57. The only limitation is contained in article 12(4) according to which the 
parliament cannot be dissolve a second time within a year following the early elections. 

The president has the possibility of using his extensive competence of dissolving the parliament in a tactical 
and political manner. The dissolution of the national assembly is legally even possible in times of cohabitation 
with the aim of obtaining a favorable parliamentary majority through early elections. Success of course 
depends on the will of the people. Thus, so far not every dissolution has reached its aim58. 

 Georgia: At this point a further great difference between the compared constitutions has become 
evident. From a constitutional perspective the French president has much more leeway concerning the 
dissolution of parliament. The Georgian president can only dissolve the parliament on his own accord 
in the situations described in article 73, paragraph 1, subparagraph (p).

 According to article 80(7) he for example has to dissolve the parliament if the newly elected parliament is 
not able to appoint a government within the constitutional timeframe. Pursuant to article 80(2) the same holds 
true if this situation occurs after the government’s resignation. Furthermore the parliament can be dissolved 
according to article 81(4) if the parliament is unable to generate a vote of no confidence. Similar to the 
French provisions a dissolution is not possible for a certain amount of time following early elections (see 
article 51). According to article 73(1) dissolution always requires the prime minister’s countersignature.

 ee)  Emergency powers 

Article 16 gives the French president extensive powers in a state of emergency. A state of emergency 
is understood as a situation in which the institutions of the Republic, the independence of the nation, the 
integrity of its territory or the fulfilment of its international commitments are under serious and immediate 
threat, and where the proper functioning of the constitutional public authorities is interrupted. The president 
has the sole authority of assessing whether these criteria are met59. The consultations with the prime minister 
and the presidents of the houses of parliament foreseen in article 16 are merely non-binding60. 

Thus, unless a case of treason exists, there is no truly effective constitutional protection in place preventing 
the misuse of these de facto infinite powers of emergency. However the constitutional council’s report 

57 Kempf, p. 58; Tümmers, p. 69.
58 Kempf, pp. 58; Tümmers, pp. 70.
59 Grote, p. 230.
60 Kempf, p. 63; Tümmers, p. 78.
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that is published and contains elaborate explanations has a significant binding effect in practical terms. In 
so far it would be hard to envision a situation in which the president pursued action according to article 
16 against the council’s advice61. The main trajectory of emergency powers issued pursuant to article 16 
always has to be to reinstate the constitutional order. Even though the president obtains both legislative and 
executive powers in a state of emergency and takes over the parliament’s and the government’s functions, 
he is barred from changing the constitutional division of powers62.  

 Georgia: According to article 73, paragraph 1, subparagraph (g) and (h) the president can declare a 
state of emergency or war, whereas the declaration of a state of emergency requires the prime minister’s 
countersignature. The requirement of countersignature is more than a mere obligation to consult. Thus, 
the Georgian president has less influence. In a state of emergency the president also has the possibility 
of issuing decrees with legislative powers (pursuant to the prime minister’s countersignature).

 ff) Further Competencies to Appoint Personnel 

The president has the competence to appoint a number of high-ranking statesmen. According to article 56 
he is for example responsible for appointing three of the nine members of the constitutional council, one 
of which is its president. This grants the president a large amount of influence on this institution since the 
president of the constitutional council has the decisive vote in a situation of an equal division of votes63. The 
president automatically becomes a member of the constitutional council after he has left office. In spite of 
the principle of separation of powers the president surprisingly presides over the supreme council for the 
judiciary and the prosecution as well. Following a proposal by the council he appoints the judges of the 
court of cassation, the president of the courts of appeal as well as judges of several courts of first instance. 

 Georgia: The Georgian president is responsible for appointing the commander of the unified corps of 
the armed forces mirroring his position as commander-in-chief. Furthermore, he nominates one member 
for the supreme council of justice (article 73, paragraph 1, subparagraph (e)) as well as three of the 
nine judges of the Georgian Constitutional Court (article 88(2)). Regarding the judges of the Supreme 
Court he only has the right of proposal (article 90(2)).

 gg)  Influence on Legislation

Article 10(1) provides that the president promulgates the laws within 15 days after they have been passed 
by parliament. According to article 61(2) the president has the opportunity of asking the constitutional 
council to review the law in terms of constitutionality before the time limit has expired. In this case the 
time allotted for promulgation is suspended (para. 4). Pursuant to article 10 (2) he can furthermore ask to 
reopen the debate on the act or any sections thereof. This reopening cannot be refused by the national 
assembly. However, this possibility does not grant the president the right to veto a law since he remains 
obligated to promulgate the law in question after this debate64. 

61 Grote, p. 265.
62 Grote, p. 266.
63 Kempf, p. 65.
64 Tümmers, p. 72.
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 Georgia: According to article 67(1) the President does not have the right to legislative initiative. He is 
only responsible for signing and promulgating laws that have been passed by parliament according to 
article 73(1)(l). If the president fails to promulgate the law within ten days, the president of parliament is 
responsible for signing and promulgating said law. According to the Constitution’s wording the president 
is not granted a veto right in the strict sense65. This right could at most be concluded from the provision of 
article 69(1) in the case of an immediate threat to the constitutional order. However, this interpretation 
is quite difficult to make since article 68(2) contains a particular rule regarding the president’s wish to 
make changes. According to this provision instead of promulgating the law within the ten day period, 
the president can make remarks on the law and then pass it on to parliament. Parliament then decides on 
the proposals made to change the law by a vote of simple majority (see article 68(3) in conjunction with 
article 6). The president’s intervention proves fruitless if the parliamentary majority rejects the proposed 
changes. 

 hh) The President’s Influence on Ordinances and Decrees

The situation is quite different concerning ordinances and decrees. The prime minister and the president 
have the power to issue regulations. Although it is primarily the prime minister who, according to article 
21(1), has this power, with the exception of the areas named in article 13. Pursuant to article 13, the 
president is in turn in charge of signing ordinances and decrees that have been deliberated in the council of 
ministers. The president has discretionary powers concerning the decision of signing. In case the president 
permissibly refuses his signature the provision can only take effect by passing a law in parliament containing 
the respective content66.  

Within the government the prime minister has the primary right to make regulations according to article 
21(1), sentence 4, which not only entails acts implementing laws but also autonomous acts, e.g. averting 
danger67. These prerogatives are one of the most influential veto rights the president has. The same holds 
true for issuing rules implementing formal parliamentary laws. Only ordinances and decrees passed by the 
council of ministers – which are more important compared to the acts issued by the prime minister – need 
to be signed by the president and thus also require a consensus between the president and the government. 

 Georgia: Article 73(1)(k) gives the president the power of issuing decrees and orders within the ambit 
of his competencies. In general, however, the president’s decisions are subject to the prime minister’s 
countersignature (see article 73(1)) with exception to such acts that are issued in times of war and those 
provided for in article 73(2)-(4).

 ii) Referendum

Article 11 is another important provision that gives the president the right to submit laws to a referendum 
dealing with the organization of the public authorities, or with reforms relating to the economic, social 

65 Kobakhidze, Challenging Aspects of Georgia’s New Constitutional System, talks about a “weakened” right to veto.
66 Tümmers, p. 72.
67 Grote, p. 314 et seq.
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or environmental policy of the nation or which provide for authorization to ratify a treaty which affects 
the functioning of the institutions. Regardless of article 19, that does not make this decision subject to 
countersignature, article 11 requires a preceding governmental or parliamentary initiative. The Constitution 
thus firstly requires the government’s or the parliament’s initiative and then the president’s discretionary 
decision, which is not subject to countersignature, whether to follow the initiative for a referendum or 
not. The president does not have the power to initiate a referendum on his own. However, the practical 
application of the Constitution has shown that in times of non-cohabitation the required governmental 
initiative was only issued after the president’s decision, thus, overriding the Constitution’s wording68. In times 
of cohabitation however, in which the president and the premier belonged to different political camps, the 
mechanism contained in article 11 was obstructed unless no consensus could be reached beforehand69. 

 Georgia: According to article 74(1) the president has the power to initiate a referendum pursuant to a 
preceding initiative by parliament, the government or a specific electoral quorum. However, according 
to article 74(2) passing draft laws cannot be subject to referendum. This underlines the parliament’s 
primary function as legislator.   

 jj) Council of Ministers

Article 9 of the French Constitution stipulates that the president presides over the council of ministers. 
Other than the aforementioned competencies attending council meetings is key in exercising potential 
presidential influence on government politics. The council of ministers is responsible for coordinating 
government policies within the cabinet. Aside from the president and the prime ministers all ministers, in 
charge of specific areas, are members of the council. 

The prime minister is bound by the council’s decisions and adapts government activities to its decisions. 
The president can entrust the prime minister with presiding over certain committees and councils including 
the council of ministers (see article 9). However, concerning the latter only pursuant to an exact laid-out 
agenda (which has been quite rare in the past). Contrary to ordonnances and decrees, the laws drafted by 
the council of ministers are not signed by the president, but by the prime minister. This is due to the fact that 
he is responsible vis-à-vis parliament for these acts70. 

 Georgia: The Georgian Constitution does not contain a similar function of the Georgian president, 
which can be seen as a huge difference in the practical application of the constitutions in both countries. 
The Georgian president does not have any influence on the cabinet and its decisions.

 kk) Countersignature and other Rights of Participation

There are hardly any decisions the president can take without the prime minister’s consent or at least with 
his cognizance even if ultimately the president is the state’s central institution. Article 19 is an important 

68 Kempf, p. 61 et seq.
69 Grote, p. 253.
70 Kempf, pp. 70.
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norm in this context. The prime minister’s countersignature proves that the president has stayed within his 
domain and that the prime minister takes political responsibility for his actions. Initially this seems like a 
mere formality. However, in times of cohabitation the requirement of countersignature is elevated to a 
political instrument of power because the prime minister is in no way legally obligated to sign the act in 
questions. Thus, its implementation required a preceding political consensus. 

The president’s actions that do not depend on the prime minister’s countersignature as provided by article 
19 are, first of all, mainly not exclusive prerogatives (e.g. summoning the council of ministers according 
to articles 54, 61) and secondly, are mostly of minor importance (for example the power to convey a 
message to the parliamentary chambers, article 18). Articles 11, 12, and 16 which contain substantial 
provisions always require the prime minister’s participation (in different forms). For a referendum (article 
11) the government’s (or national assembly’s) initiative is needed. Even though the prime minister’s opinion 
regarding the dissolution of parliament is non-binding (article 12), it can have a huge political influence.  

Only the provisions stipulated by article 8 are not subject to participation making the president free in his 
decision. 

In the case that the president thinks about dissolving the parliament and making use of any emergency 
powers (article 16), the prime minister has the right to be heard.

Furthermore he has the (formal) right of proposal concerning the appointment of ministers and regarding 
any constitutional changes.

 Georgia: In general the prime minister has vast powers to countersign the president’s acts. Pursuant 
to article 731(5) actions that have been pursued without his countersignature are deemed legally 
non-binding and void. The government is responsible for any of the president’s acts that have been 
countersigned by the prime minister according to article 731(6).   

 3. Summary of the Legal Comparison of France and Georgia 

The comparison has revealed that the French president’s competencies are much more extensive than 
those of his Georgian counterpart. Thus, Georgia is quite far from a semi-presidential system.

This finding cannot be undermined by the fact that the French approach in comparison to other 
semi-presidential systems is quite far-reaching, for instance regarding the president’s prerogatives 
in foreign affairs as well as his exceptionally powerful position in the council of ministers71. What most 
signifies a semi-presidential system is that the president’s position is very prominent (including in terms of 
executive powers). This threshold is not met under the Georgian constitution. 

71 This results in a cursory assessment of the Polish (articles 133-136; 154), Portuguese (articles 133; 200-201), Finish (para. 
58-66) and Romanian (articles 80-81; 87; 91-92) constitutions.
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 IV. THE GERMAN PARLIAMENTARY SYSTEM72

 1. Introduction

Regarding the direct constitutional powers, the German president is a prime example of a non-autonomous 
head of state. He mainly has a “state-notarial” function. In comparison to the former Reichspräsident 
influential powers such as the position as commander-in-chief and emergency powers have completely 
vanished from the German Grundgesetz (Basic Law) and the right to dissolve the parliament as well as the 
competencies regarding appointment and dismissal have been reduced to the bare minimum. Important to 
note is that in Germany the president is not directly elected by the people (article 54(1)). The executive 
powers undoubtedly are reserved completely for the government under the leadership of the German 
chancellor. 

 Georgia: The Georgian president on the other hand is directly democratically legitimized, which in any 
case entails a greater position of power.

 2. “Powers of Command”; State of Emergency

The German constitution clearly gives the government the powers of command (articles 65a, 115b). This 
can be concluded (in part) from constitutional provisions on orders given to administration in this field such 
as provided in articles 84(2) and (5), 85(2) and (3), 86 sentence 1, 108(3) and (7). The president does not 
have any emergency powers, apart from the powers in the highly rare case of a “legislative emergency”.

 Georgia: Contrary to the German president the Georgian president is commander-in-chief (article 
69(2). Pursuant to article 99 the Georgian president is (together with the parliament) responsible for 
deciding whether armed foreign military forces can enter Georgian territory. Furthermore, the Georgian 
president is vested with certain emergency powers (article 73(1)(g),(h),(i)). Thus his competencies are 
more extensive in this area. 

 3. Responsibility for Matters of Foreign Affairs

Pursuant to article 59(1) the president plays the main role in the external representation of Germany. 
However this provision is merely fragmentary in nature. The focus on the president’s role therein, also with 
regards to treaties, excludes main aspects of foreign affairs, for example it does not make reference to the 
government’s eminent role.

The powers of representation enshrined in article 59(1) are, according to general understanding, more of 
a formal, rather than a substantive nature. The German president does not have the power to autonomously 
decide on foreign policies. Article 65 sentence 1 vests the German chancellor with the responsible for 

72 Text passages that cannot be deduced from the wording of the Constitution itself are mainly based on Beck’scher OnlineKom-
mentar, GG, as of 1st of June 2014.
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setting the general political guidelines. These in turn are independently implemented by the foreign minister; 
the president is merely in charge of proclaiming foreign policies73. 

In any case it is important to keep parliamentary rights of participation in foreign affairs in mind (see 

article 59(2)). The parliament has recently started to play a larger role in main questions of foreign 

affairs, especially in domains traditionally falling within the purview of the government. Consequently, 

exercising powers in the field of foreign affairs has become more and more dependent on the parliament’s 

involvement74.  

In the past German presidents have often taken a different stance regarding foreign policies vis-à-vis the 

government, for instance on human rights issues. They have set their own foci on certain topics, for example 

in raising general awareness for a specific international problem. In this regard the president is not generally 

excluded from making political statements and these are not subject to the chancellor’s countersignature 

(article 58). Traditionally official international visits are coordinated with the government. However, they 

are not formally authorized by the government. This approach can be qualified as “behavior loyal to the 

Constitution” (verfassungsorgantreues Verhalten). 

This principle influences the relationship between the president and the government in so far as the president, 

as part of the executive branch, should not openly contradict the government in matters of foreign affairs. 

On the other hand, the government should involve the president (at least in main) decisions relating to 

foreign affairs. 

 Georgia: The Georgian constitutional provisions yield similar results. The main powers lie within the 

parliament (article 48), the government is responsible for implementation (article 78(1)). The president’s 

power of representation is more of a formal nature (article 69)75.

 4. The President’s Countersignature

Article 58 does not regulate which acts of public authority require the president’s signature. 

Generally, the president is obligated to sign other state organ’s acts requiring his countersignature. In 

the case of legislative acts this can be inferred directly from the wording of article 82(1) sentence 1, 

which provides that “laws enacted in accordance with the provisions of this Basic Law are” certified by 

73 This is also expressed by a judgment of the Federal Constitutional Court, NJW 1985 , 603.
74 BVerfGE 90, 286; BVerfGE 123, 267.
75 See above III.2.a.bb.
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the president after his countersignature and promulgated in the Federal Law Gazette. Further provision of 

the Constitution furthermore clarify that the president is obligated to countersign (see e.g. articles 63(2) 

sentence 2 and (3) sentence 2, 64(1), 67(1) sentence 2).

However, even if the president is constitutionally obligated to countersign the government’s and parliament’s 

public acts, he is not exempt from making informal proposals. Yet, he does not have the power to issue a 

public act or to formally introduce his suggestions to the government concerning his decision to sign a 

certain act. 

In most cases the Bundestag (German parliament) and the Bundesrat (Federal Council composed of the 

Länder) are responsible for deciding on federal laws. In this domain the president is merely a “state notary”. 

However, if the act is an executive act requiring the president’s signature according to the Constitution or 

an ordinary law, the actual decision lies with the government and not with the president. 

Nonetheless, the president at least has a substantive right to review laws. This can be deduced on the one 

hand from the wording of article 82(1) sentence 1 and on the other hand directly from article 20(3)76. 

Thus this right is not limited to legislative acts, but encompasses all public acts necessitating the president’s 

countersignature. Pursuant to this right the president has the power to revise all of the federal laws and 

other public acts brought before him concerning their constitutionality and legality.

 Georgia: In Georgia the president has a legislative right to veto that can only be overcome by a 

parliamentary majority (articles 68(3) and (4)). Such a veto right is much more extensive than the 

German president’s right to substantive revision. 

 5.  Mirrored: The Government’s Right to Countersign

Pursuant to sentence 1 of article 58 orders or directions77 are principally subject to the chancellor’s or the 

competent minister’s countersignature. The same holds true for the president’s certification of draft laws 

(article 82(1) sentence 1).

Aside from the non-exhaustive enumeration in sentence two of article 58 (appointment and dismissal of 

the chancellor, dissolution of the German parliament according to article 63 and a request made under 

76 According to this provision the legislature is bound by the constitutional order, the executive power and the judiciary are 
bound by law and justice.

77 In practical terms it is sufficient to use these two terms conjunctively and interpret them as meaning any presidential acts aimed 
at having a legally binding character, but not including instructions given within the presidential office.
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article 69(3)) the Constitution provides for at least two further exceptional situations that do not require a 

countersignature: the president’s request to convene the Bundestag (article 39(3) sentence 3), the proposal 

concerning the person of chancellor (article 63(1)), initiating a complaint concerning the competencies of 

supreme federal bodies before the Constitutional Court (article 93(1) number 1).

The members of government have the same right to substantive review as the president when countersigning 

the president’s public decisions (see article 20(3)). The most important example in this regard is the certification 

of federal laws that is subject to countersignature according to article 82(1) sentence 1 (not article 58 

sentence 1). Further examples are appointments the president has to make pursuant to an ordinary law and 

according to an initiative of the Bundestag or the Bundesrat, such as the nomination of the judges of the 

federal Constitutional Court (article 94(1) sentence 2) and the federal supreme courts (article 95(2)). 

All acts entailing appointment or dismissal enacted by the president pursuant to article 60(1) warrant a 

prior countersignature according to article 58 sentence 1. Article 60(1) does not give the president the 

unlimited (not even the general) power of appointing or dismissing personnel.    

 Georgia: The prime minister has an extensive right to countersignature concerning presidential acts. The 

president’s acts enacted without the required countersignature are void (article 73).

 6. “Requirement of Moderation” (Mäβigungsgebot)

The German president is required to exercise moderation in voicing political opinions and is especially 

obligated to avoid even creating the mere impression of being biased towards a certain political party. 

This is due to the fact that the German Constitution consciously took the approach of making the Bundestag 

and the government and not the president responsible for “making politics”.

 Georgia: Such a requirement of moderation can neither be deduced from the Constitution’s wording 

nor from the constitutional history or the genesis of the reformed Constitution. Moreover, it can be 

assumed that the Georgian president “may” be much more “active” in daily politics in comparison to his 

German counterpart. 

 7. Dissolution of Parliament  

The president only has the power to dissolve parliament in the case provided for by article 68(1). According 

to this provision the president can dissolve the Bundestag within twenty-one days following the chancellor’s 

WOLFGANG BABECK, JULIAN ERFRUT, BJÖRN STEINRÖTTER



105

proposal pursuant to the case that the chancellor’s motion for a vote of confidence is not supported by a 

parliamentary majority. 

 Georgia: The Georgian president’s powers of dissolution are limited as well (article 73(1)(b)). However, 

they are more extensive than the German president’s powers. 

 8. Main Conclusions Concerning the Comparison to Germany

 It can be noted that the Georgian president has more extensive competencies than the German 

president and hence in the situation of a “typical” parliamentary system. 

 The Georgian President has various important “substantive” rights that the German president does not 

have (commander-in-chief; right to participation in the presence of foreign armed forces; right to veto 

regarding legislation; dissolution of parliament).

 In summary, the Georgian constitutional order cannot be classified as a parliamentary system even if 

the differences seem to be smaller compared to those of the French constitutional order. 

 V. MAIN RESULTS  

 The Georgian constitutional system is similar to a parliamentary democracy. However, various 

presidential prerogatives have to be kept in mind that are not typical for a parliamentary democracy.

 At the same time the president’s rights are not so extensive to equate the Georgian constitutional order 

to a semi-presidential system. 

 Thus, the Georgian system can be placed somewhere between the two systems.

 In conclusion, it is feasible to speak of a “mixed system”78 with strong tendencies towards a parliamentary 

approach79. A constructive internal dialogue between the president and the prime minister is imperative 

due to the fact that the Constitution exemplifies an approach of “checks and balances” between the two 

state organs. The practical application in other countries can be referred to and the dialogue should 

take place once a month.  

 Undoubtedly, long-lasting institutional discrepancies between the two institutions would be detrimental 

to the development of the Georgian democratic system80.

78 As the Venice Commission primarily concluded in its final report; Venice Commission, Final Opinion on the Draft Constitutional 
Law on Amendments and Changes to the Constitution of Georgia, no. 110 (Conclusion), 2010.

79 Contradicting opinion on this matter: Kobakhidze, Challenging Aspects of Georgia’s New Constitutional System: ”should not 
be considered as a mixed but as an essentially parliamentary system“.

80 See concurring Kobakhidze, Challenging Aspects of Georgia’s New Constitutional System.
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 Generally, the president has representative functions. His responsibilities in the area of the executive 

are strongly limited, even if he still has various powers in this domain. 

 The most important functions are however reserved for parliament or the government and thus lie with 

the prime minister. This holds mainly true for the area of foreign affairs, in which the prime minister has 

the decisive powers of decision-making. The president has more extensive powers in the domain of 

defense policies. At the same time the government is in charge of daily politics in this area. 
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